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■**  Qaod  magU  ad  nos 
Peftinet,  et  nMciie  maliim  ait,  agitanms." 

HOKAT. 


RESTORING  ARREST  ON  MESNE 
PROCESS. 

The  Bill  introduced  by  Messrs.  War- 
burton  and  Leader  into  the  House  of 
Commons  at  the  close  of  the  last  session 
of  parliament,  "  to  restore  arrest  on  mesne 
process  in  civil  actions,  under  certain  limi- 
tations," the  provisions  of  which  our 
readers  had  an  early  opportunity  of  perus- 
ing»*  is  in  many  respects  deserving  of 
grave  considonttioA.  That  a  measure  con- 
taining such  provisions  should  emanate  from 
gentlemen  who  are  par  excellence  political 
economists,  and  one  of  whom  is  a  repre- 
sentative of  the  large  and  popular  con- 
stituency of  Westminster^  is  itself  suffi- 
ciently curious.  But  that,  after  arrest  on 
mesne  process  has  been  abolisihed  for 
eight  years,  and  the  principle  extended  to 
arrest  on  final  process  for  debts  under  20/., 
only  two  years  since,  and  again  further  ex- 
tended, as  we  shall  presently  show,  by  the 
Small  Debts  Act  of  last  session,  an  appeal 
should  be  made  to  the  deliberative  judg- 
ment of  the  legislature  to  retrace  its  steps 
and  go  back  to  the  point  we  stated  from 
in  18'i8,  if  it  be  the  triumph  of  good  sense, 
is  also  the  reproach  of  legislative  igno- 
rance and  temerity!  In  vain  were  the 
government  of  that  day  reminded,  that  the 
law  of  arrest  was  no  sudden  experiment, 
but  had  growii.t  up  and  extended  itself 
gradually  with  (he  increase  of  trade  and 
commerce.  Vainly  were  they  warned, 
that  the  effects  of  the  law  were  partially 
and  unfavourably  considered  wjien  vieweJ 
in  regard  to  (he  instances  in  which  arrest 
actuftUy  took  place,  as  thousands  who  were 
never '  arrested  avoided  incurring  obliga- 
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tions  they  could  not  fulfil,  and  paid  tha 
debts  they  had  incurred,  from  the  appre^ 
hension  of  arrest.  Vainly  was  it  also  sug- 
gested, that  the  abuses  which  had  crept 
into  the  practice  were  not  necessarily  con- 
sequent upon  the  law,  and  might  be  re- 
medied without  depriving  creditors  of  the- 
protection  they  had  theretofore  enjoyed. 
That  sympathy  so  readily  lavished  on  the  - 
profligate  and  the  clamorous — so  often  de- 
nied to  parent  industry  and  endurance-— 
was  irresistibly  excited  in  favour  of  the 
debtor.  Noble  and  learned  lords,  who 
loved  popularity  and  knew  how  easily  it 
was  to  be  acquired  by  heading  a  move* 
ment,  joined  in  the  outcry  against  the  bar« 
barity  and  inhumanity  of  incarcerating 
fiersons  for  debt.  The  few  who  dared  to 
differ  from  those  who  guided  what  waa 
called  <*  public  opinion,"  were  sneered  at 
and  stigmatised  as  the  advocates  of  sheriffs^, 
bailiffti,  and  the  patrons  of  lock-up  houses. 
The  debtor  was  assumed  to  be  in  every 
case  an  injured  innocent,  and  the  creditor 
an  unrelenting  tyrant.  The  law  for- 
abolishing  arrest  on  mesne  process  passed, 
we  had  almost  said,  by  acclamation  I 

When  the  statute  1  &  2  Vict.  c.  110^ 
came  into  operation,  however,  it  was  foupd 
not  to  be  quite  so  efficacious  as  those  who 
had  been  most  anxio.us  for  its  enactment 
anticipated.  It  was  true  it  could  no  longer 
be  said,  that  a  person  charged  upon  the 
mere  oath  of  a  plaintiff,  and  before  a  com- 
petent tribunal  had  decided  that  he  owed 
any  debt,  was  consigned  to  a  debtor's 
prison ;  but  it  was  found  that  the  evil  hour 
was  only  postponec'.  Judgment  was  ob- 
tained, after  a  course  of  proceeding  nece£» 
sarily  more  or  less  expensive,  and  the 
debtor  was  taken  in  execution  upon  final 
process,  instead  of  being  arrested  on  mesne 
process.       Those    who    conceived    that 
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debtors  unable  or  unwilling  to  meet  their 
obligations  ought  not  to  be  harassed  or  in- 
convenienced, were  disappoiAted  but  mftdis- 
heartened  by  the  resuk  of  t^  act  of  1836. 
The  agitation  against  arrest  on  final 
process  commenced.  All  the  ordinary 
machiifery^  was  employed,  among»t  the  rest 
a  commission  was  appointed  to  inquire 
into  the  law  of  arrest,  ^and  itT  1840  the 
commissioners  reported  «s  follows :— **  Ar- 
rest for  debt  being  abolished  on  mesne  pro- 
cess, we  turned  our  attention  to  arrest  on 
final  process,  and  hence  arrived  at  the 
conclusion  that  the  objections  made  to  the 
former  apply  with  eqiml  force  to  the  latter  ; 
and  that  out  of  8,906  persons  imprisoned 
from  November,  18:)8,  to  December,  1839, 
there  were  3,544  who  in  good  policy  ought 
never  to  have  been  arrested  at  all."  For- 
tified by  this  report,  the  adversaries  of 
arrest  for  debt  were  for  a  bold  and  sweep- 
ing measure  of  abolition,  but  fortunately 
those  who  were  at  that  time  in  office  sus- 
pected, that  the  anxiety  evinced  on  the 
aubject  was  confined  to  a  limited  number 
of  persons,  all  of  whom  were  not  wholly 
disinterested,  and  it  was  suggested  that 
the  principle  of  abolition  might  with 
greater  safety  be  carried  out  gradually. 

As  a  first  instalment,  the  act  5  &  6  Vict, 
c  116,  "for  the  relief  of  insolvent 
debtors,"  passed  in  the  session  of  1842, 
under  wliich  the  commissioners  of  bank- 
rupt were  authorised  to  grant  the  same 
protection  and  discharge  to  an  insolvent 
vho  had  never  been  in  prison  as  the  in- 
solvent commissioners  are  authorised  toj 
grant  to  petitioners  who  are  in  actual  cus- 
tody. This  statute,  however,  only  applied 
to  the  case  where  a  party  being  at  large 
gave  the  notice  required  by  the  act :  If  he 
were  in  custody,  his  remedy  still  was  by 
application  to  the  Court  for  the  Relief  of 
Insolvent  Debtors.**  This  restriction,  how- 
ever, was  removed  by  the  act  7  &  8  Vict, 
c.  96,  under  which  judgment  debtors  in 
execution  were  set  at  liberty  upon  pre- 
senting a  petition  for  protection  from  pro- 
cess to  any  Court  of  Bankruptcy,  without 
any  notice  to  the  detaining  or  other  credi- 
i3er  llie  conveniLju  pioviiiioo*!  of 
.considerable  iiuaihir  of  persons 
i?il  to  avail  themselves  oi^  the  ad- 
[»f  international  iiitercourse  by 
cign  couiilries,  and  of  course 
to  appi^ar  on  ihe  day  appointed 
he^ng  of  llierr  respective  pelilionsr 
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The  wholesale  discharge  of  debtors  from 
custody  upon  their  own  mere  application^ 
arid  without  any  notice  to  their  creditors, 
or  any  previous  investigation  as  to  their 
circumstances,  excited  at  first  surprise, 
then  astonishment,  and  ultimately  alarm 
and  indignation.  The  system  of  indis- 
criminate discharge  without  notice,  as  re- 
spects debtors  In  execution  on  judgments 
above  20/,  continued,  however,  only  from 
the  9th  of  August,  1814,  (when  the  act 
7  &  8  Vict,  obtained  the  royal  assent,) 
until  the  21st  December,  1844,  when  the 
bankrupt  commissioners  promulgated  a 
series  of  rules  and  orders,  one  rule  being : 
— "  That  where  a  petitioner  for  protection 
A-om  process  shall  be  a  prisoner  in  execu- 
tion upon  any  judgment  obtained  in  any 
action  for  the  recovery  of  any  debt,  such 
petitioner  shall,  before  the  granting  of  the 
interim  order  for  protection,  give  such 
notice  to  the  detaining  creditor  under  such 
execution,  as  the  court  in  which  the  peti- 
tion is  prosecuted  shall  direct,  so  that  such 
creditor  my  be  heard  against  the  granting 
of  the  interim  order  and  the  discharge  of 
such  petitioner  out  of  custody."  As  re- 
gards judgment  debtors  in  execution  for 
sums  not  exceeding  20/.,  the  regulations 
made  by  the  commissioners  of  the  Court 
of  Bankruptcy  were  wholly  inoperative. 
The  57 ih  section  of  the  stat.  7  &  8  Vict, 
c.  96,  expressly  enacted,  that  after  the 
passing  of  this  act  no  person  should  be 
taken  or  charged  In  execution  upon  any 
judgment,  obtained  in  any  action  for  the 
retorery  of  any  debt,  wherein  the  sum  re- 
covered should  not  exceed  20/.,  exclusive 
of  costs,  and  this  numerous  class  of  debtors 
were  consequently  relieved  from  all  appre- 
hension of  arrest.  The  operation  of  this 
enactment  created  extreme  dissatisfaction 
amongst  small  traders  and  shopkeepers. 
In  practice  the  dishonest  debtor  obtained 
a  perfect  impunity  through  the  instru- 
mentality of  the  law,  and  in  many  in- 
stances not  only  defrauded  but  laughed  at 
his  creditor.  Fortunately  the  complaints  of 
the  small  traders  and  shopkeepers  found  their 
way  to  the  cars  of  their  representatives. 

The  result  was  the  passing  of  the 
Small  Debts  Act,  1845,  (8  &  9  Vict.  c. 
127,)  under  which  judgment  creditors 
under  20/.  may  summon  their  debtors  be- 
fore a  commissioner  of  bankrupts  or  judge 
of  a  Court  of  Requests,  and  if  the  debtor 
shall  appear  to  have  been  guilty  of  fraud, 
or  other  descriptions  of  misconduct  enu- 
merated in  the  act,  he  may  be  committed 
to  prison  for  any  time  not  exceeding  forty 


Restoring  Arrest  on  Mesne  Process. — Prospects  of  Law  Reform, 


days,  such  imprisonment  not  to  extinguish 
the  debt. 

It  would  now  appear  the  trading  com- 
munity do  not  consider,  that  the  act  of 
1845  affords  them  any  security  equivalent 
to  that  which  they  lost  when  arrest  on 
mesne  process  was  abolished  ;  and  indeed, 
it  must  be  admitted  to  be  wholly  ineffica- 
cious as  a  protection  against  vexatious  de« 
fences,  as  its  operation  does  not  commence 
until  after  a  judgment  has  been  actually 
obtained.  Messrs.  Warburton  and  Leader 
are  not  practical  lawyers,  and  may  well  be 
oxcused  if  they  are  ignorant,  that  the 
Small  Debts  Act  of  1846,  (9  &  10  Vict. 
c*  95,)  extends  the  principle  of  abolition 
of  arrest  on  judgments  under  20/.  to  that 
large  division  of  actions  which  are  founded 
on  torts.  Had  this  been  fairly  announced 
and  explained  by  those  who  introduced 
the  measure  to  the  notice  of  parliament, 
the  honourable  members  we  have  named, 
and  others  who  have  come  to  the  conclu- 
sion that  it  is  expedient  to  return  to  the 
law  of  arrest  for  debt,  could  scarcely  have 
been  guilty  of  so  glaring  an  inconsistency 
as]^ tacitly  assenting  to  a  measure  for  the 
extension  of  a  principle  to  which  they  are 
avowedly  hostile.  The  recent  act,  how- 
ever, was  driven  through  the  houses  of 
parliament  at  the  close  of  the  session, 
rather  in  the  spirit  of  a  dexterous  and  un- 
scrupulous nisi  .prius  advocate,  than  with 
the  gravity  and  consideration  of  statesmen 
desirous  of  preparing  the  public  mind  for 
an  extensive  and  important  experiment. 
It  is  not  wonderful,  therefore,  if  the  most 
intelligent  portion  of  the  community  should 
remain  unacquainted  with  many  of  its  pro- 
visions until  they  suffer  from  them. 

Reverting  to  the  bill  introduced  at  the 
close  of  the  last  session  of  parliament,  '<  to 
restore  arrest  on  mesne  process/'  we  are 
bound  to  state,  that  the  clauses  appear  to 
have  been  cautiously  and  judiciously 
framed ;  but  we  take  this  early  opportu- 
nity of  suggesting  to  those  who  introduced 
the  measure,  that  this  is  not  a  proper  or 
beneficial  mode  of  dealing  with  a  subject 
of  such  magnitude.  The  whole  law  of 
debtor  and  creditor  is  in  a  most  unsatis- 
factory state,  and  urgently  calls  for  amend- 
ment. The  position  of  debtor  or  creditor 
is  forced  on  us  as  a  condition  of  our  social 
existence.  Every  head  of  a  family — every 
one  acting  sui  juris — is  personally  in- 
terested in  the  speedy  and  satisfactory 
adjustment  of  the  question,  but  all  expe- 
rience has  shown  that  piecemeal  altera- 
tions in  the  law  are  worse  than  useless. 


After  the  experience  of  the  last  ten  yearst 
it  could  not  be  difficult  to  state  the  prin- 
ciples upon  which  the  law  of  debtor  and 
creditor  ought  to  be  established.  If  the 
government  within  whose  department  the 
matter  directly  falls,  are  thenMelves  too 
idle  or  too  busy  to  undertake  the  task,  they 
have  abundant  means  at  their  disposal  for 
obtaining  the  best  practical  assistance,  and 
we  venture  to  think  that  the  subject  will 
not  present  any  difficulties  which  may  not 
be  overcome  by  ordinary  foresight  and  in- 
dustry, guided  by  practical  experience.  It 
is  now  demonstrated  that,  without  the  cor- 
dial and  zealous  co-operation  of  persons 
practically  acauainted  with  the  subject* 
no  change  in  the  law  can  be  eitlier  effica- 
cious or  satisfactory. 


PROSPECTS  OF  LAW  REFORM. 

Wb  have  noticed  somewhat  fully  in  our 
first  article  the  proposed  restoration  of  the 
power  of  arrest  on  mesne  process  and 
shall  here  briefly  enumerate  the  other 
principal  subjects  of  contemplated  change* 
reserving  the  further  consideration  of  them 
for  another  opportunity. 

BANKRUPTCY    AND'  INSOLVENCY. 

It  is  confidently  reported  that  the  Lord 
Chancellor  designs  to  introduce  a  compre- 
hensive measure  relating  to  the  Law  of 
Debtor  and  Cretlitor.  It  will  be  recollected 
that  his  Lordship  has  from  session  to  ses- 
sion for  several  years  introduced  a  bill  on 
that  subject.  What  favour  the  proposed 
revival  of  arrest  on  mesne  process  will  find 
in  his  Lordships  sight  we  know  not. 
Then  there  was  the  bill  of  Mr.  Masterman 
and  Mr.  Hawes,  which  originated  at  a 
public  meeting  of  bankers  and  merchants, 
convened  in  consequence  of  the' mischie- 
vous state  of  the  law  as  altered  by  recent 
statutes,  and  at  which  meeting  a  com- 
mittee was  appointed  to  procure  an 
amendment  of  the  evils  complained  of. 
Notwithstanding  all  this  agitation, — not  by 
dissatisfied  lawyers,  but  by  aggrieved  and 
suffering  creditors, — the  measure  was  losty 
and  preference  given  to  the  project  of 
Local  Courts.'^  There  were  also  bills  in- 
troduced by  Lord  Brougham,  but  not 
passed,  relating  to  judgment  creditors  and 
insolvent  debtors. 

From   all  these  legislative  sources  we 


•  The  measures  in  progress  for  carrying  the 
Small  Debts  Act  into  effect  are  staUd  at  p.  14, 
post. 

b2 


Prospects  of  Tjow  Reform. 


.  may  reiisonably  anticipate  that  the  same  or 
some  sinitlflr,  or  new/plans  of  alteration 
will  be  brought  forward  in  the  ensuing 
session; 

CONVEYANCING   RSPORM. 

Tlie  next  subject  on  which  we  are 
threatened  with  vast  and  comprehensive 
change,  if  not  revolution^  is  that  o^  the  Laiv 
of  Real  Property  and  the  Practice  of  Con 
veyancing.  According  to  the  latest  in- 
formation of  the  attempts  which  will  be 
made  in  the  ensuing  session,  it  seems  that 
Principle  and  Practice  are  alike  doomed  to 
destruction.  Ileal  property  is  to  be  assimi- 
lated to  personal,  and  transferred  from 
hand  to  hand  as  readily  and  inexpensively 

as  bank  stock  I     We  have  not  heard  thai  ^^   „u^^„   u„  \u^   ,.«^o»f 
.    .,  .  .  ^      i?.i_    1      \     Ml  u     as   shown   by  the   recent 

possession^  (mne  pomts  of  the  law)  will  be    .  •' 

Under   that  act,  although,  on  the  one 


should  now  be  directed  to  a  reduction  of 
the  fees  paid  by  suitors  in  all  the  courts 
of  law  and  equity, — forming  as  they  do 
a  tax  on  justice,  and  frequciuly  operating 
as  an  absolute  denial  of  it.  The  whole 
object  will  not  be  achieved  at  first,  but 
ultimately  the  suitor  should  pay  only  his 
counsel,  attorney,  and  witnesses.  The 
payments  to  them  will  be  a  sufficient 
check  on  improper  litigation.  The  rest 
should  be  borne  by  the  state. 

THK   POOR    LAWS. 

It  is  anticipated  that  further  alterations 
will  be  proposed  on  this  comprehensive 
head  of  legislation,  the  details  of  which 
are  of  great  importance  to  the  profession. 

Poor  Removal 


deemed  a  sufficient  title,  or  that  the  doc 
trine  of  **  reputed  ownership  "  will  be  ex-  ] 
tended  from  bales  of  goods  to  acres  of  land. 
It  seems,  however,  to  have  been  disco- 1 
vered,  that  a  short  form  of  conveyance  is ; 
not  a   sufficient    remedy   for   the  alleged  I 
grievance,  and  that  the  expence  of  invesfi-  j 
gating  titles  must  be  curtailed.     Towards 
this  end,  a  map  of  everybody's  property  is  • 
to  be  made,  aVid  aW  future  sales,  mortgages, ' 
leases,   settlements,  or  other  dealings  in 
land,  are  to  be  ent\?rcd  in  a  general  regis- 
try.    At  present  we  hear  only  of  the  gene- 
ral scope  of  the  plan.     We  shall  some  day, ' 
we  suppose,  have  an  opportunity  of  judg-  i 
ing   of  the   mode  in  which   it   is    to    be 
carried  out,  and  shall  have  frequent  and 
ample    opportunities    of    discussing     the 
scheme,   which  forms  too  large  a  topic  for  | 


hand,  a  large  mass  of  litigation  has  been 
stopped  ;  on  the  other,  numerous  questions 
have  been  already  raised  on  the  construc- 
tion of  the  act,  and  more  may  be  an- 
ticipated. 

HIGHWAY  AND  TURNPIKE  ACTS. 

We  have  not  yc-t  heard  whether  the 
plan  announced  by  the  late  premier  wiH 
be  adopted  by  the  present  government. 
It  was  intended  to  consolidate  the  trusts 
which  are  (lispersed  so  numerously  over 
all  parts  of  the  countrjs  and  to  place  them 
under  the  superintendence,  if  not  the 
niaimgenient  of  a  government  board.  This 
would  affect  the  interests  of  several  hun- 
dred solicitors. 


this  brief  review,  i      ^        ,  ,  ,  i  r 

The  majh  which  must  be  the  great  first  I  ,  ^"  «'*«^^***  to  comi)lete  the  catalogue  of 
step,  we  anticipate,  will  be  found  next  toi  ^^^  »'|"?^\  ^^"^'^P*  changes  m  the  law  and 
impossible,  for  reasons  which  we  shall  in-  '*»^  administration  of  justice,  we  may  add 
due  time  state.  '  ^^^^  following  projects,   o\   which    notices 

1  have  been  tjivcn  with  more  (ir  less  of  de- 

EXPENCK  OP  ADMINISTERING    JUSTICE.       L  •        •     °^  K  .1  r „........, I  . 

termination  to  push  them  forward : — 
There  is  no  doubt,  we  trust,  that  an  in-' 
quiry  will  be  instituted  into  the  enormous!      Amendment  of  the  Game  Laws, 
proportion  of  the  expense  of  admlnisterin^r '      ^^"^nJ.'nem  of  the  Criminal  Law  in  regard 

,^.cf;..-a  , ..I, ;,.!,;,  ti.,.^1. ««  .k^    i      n    '""to  Juvenile   Ofienders ;    the   Punwhracnt    of 

ju.tice  which  IS  thrown  upon  the  shoulders  ^^^^^,  ^^.^^^  ^^.^-^^^^  ^,  ^^[^  ^^^,^^  ^Sessions. 


of  the  unlortunate  suitors,  instead  of  the 
consolidated  fun  I.  Mr.  Romilly  gave  no- 
tice of  a.molion  to  call  the  attention  of  the 
House  of  Commons  to  this  subject,  and 
Mr.  Watson  will,  doubtless,  be  found  at  his 
post.  We  think  that  the  further  mooting 
of  the  questionjof  the  Chancery  compensa- 
tions is  useless.  The  next  will  be  the  oth 
session  since  the  compensations  were* 
granted  by  parliament.  The  matter  lias 
been  twice  formally  discussed  and  nega- 
tived,  and    we    think    that    every   tftbrt 


Compulsory  Enfranchisement  of  Copyholds. 

Several  further  measures  for  the  Drainage 
of  Settled  K.states. 

Further  facilitating  the  Inclosure  of  I^nds 
and  providing  that  the  Allotments  shall  be 
freehold. 

Amendment  of  the  Constitution  of  Com- 
mittees on  Private  Hills,  e.vcluding  all  Mem- 
bers in  any  way  interested  therein. 

For  the  Registration  of  Medical  Practitioners. 

For  the  Amendment  of  the  Laws  relating  to 
Church  Discipline. 


Joint  or  Several  Liabilities  on  Sanker^s  Promitsorjf  Notc^^New  StatMteSm 


JOINT  OR  SEVERAL  LI  ABILITY  ON 
BANKER'S  PROMESSORY  NOTE- 


.A  QUESTION  arising  in  bankruptcy,*  as 
to  the  right  of  a  holder  of  certain  bankers' 
notes  to  prove,  against  the  joint  estate  of 
all  the  partners,  or  against  the  separate 
estate  of  one  partner  who  had  actually 
signed  the  note,  has  led  to  the  determina- 
tion of  a  point  of  some  nicety  and  im- 
portance at  law,  and  occasioned  a  case**  to 
be  overruled  which  was  considered  as  law 
for  above  twenty  years,  ancl  cited  as  an 
authority  in  several  legal  treatises.*^ 

The  note  in  question  was  in  this  form  : 
— "  I  promise  to  pay  the  bearer,  on  de- 
mand,; 5/.,;  for  J.  Clarke,  R.  Mitchell,  J. 
Phillips,  and  T.  Smith.  —  Signed,  R. 
Mitchell."  The  firm  of  Clark  &  Co. 
having  become  bankrupts,  the  question 
was,  whether  R.  Buckley,  the  holder  of 
the  note,  was  entitled  to  prove  against  the 
separate  estate  of  R.  Mitchell.  Upon  ap- 
peal from  the  Court  of  Review  to  the 
Lord  Chancellor,  the  petitioner's  counsel 
cluefly  relied  upon  the  case  of  llati  v. 
Smith,  which  was  decided  by  Justices 
Bayky  and  HoWoyiU  In  that  case  a 
promissory  note  beginning,  **  I  promise  to 
pay,"  was  signed  by  one  partner  of  a  bank- 
ing firm  on  behalf  of  himself  and  his  co- 
partners, and  it  was  held,  upon  a  plea  in 
abatement  of  the  nonjoinder  of  his  co- 
partners, that  the  party  signing  was  seve- 
rally liable  to  be  sued  upon  the  note.  The 
decision  in  that  case  appears  to  have  pro- 
ceeded on  the  ground,  that  the  words  "I 
promise  to  pay "  imported  that  the  parly 
signing  promised  for  himself  and  others, 
but  that  he  alone  promised,  and  the  court 
guarded  against  being  understood  to  de- 
cide that  one  partner  by  signing  could 
make  a  several  note  for  each  partner.  On 
the  other  hand  it  was  submitted,  that  the 
reasoning  on  which  tlie  ca«e  of  Hall  v. 
SmUh  was  decided  was  unsatisfactory  ;  and 
that  if  the  principle  of  that  decision  pre- 
vailed, the  clerks  wlu  signed  the  notes  is- 
sued by  the  Bank  of  England  must  be  per- 
sonally liable. 

The  Lord  Chancellor  (LyndJiurst)  said, 
that  if  the  case  had  come  before  him  inde- 
pendently of  the  case  of  Half,  v.  Smithy  he 
should  certainly  have  thought  the  note  was 


a  joint  note  only,  but  he  did  not  feel  that 
he  ought  to  overrule  a  case  Which  had 
been  so  long  unquestioned.  Under  these 
circumstances,  the  Lord  Chancellor  di- 
rected a  case  to  be  stated  for  the  opinion 
of  the  Barons  of  the  Exchequer,  in  which 
the  question  submitted  to  them  was  in  sub- 
stance, whether,  if  an  action  at  law  had 
previously  to  the  6at  been  brought  by  R. 
Buckley  (the  holder)  against,  R.  Mitchell 
separately  upon  the  above-mentioned  note, 
Mitchell  would  have  had  a  valid  defence 
founded  upon  the  form  of  the  note  ? 
Barons  Parhe^  Aiderson,  and  Piatt,  after- 
wards certified  to  the  Lord  Chancellor 
that,  in  their  opinion,  if  an  action  at  law 
had,  prcviou;>ly  to  the  fiat,  been  brought  by 
R.  Buckley  against  R.  Mitchell,  upon  the 
note,  Mitchell  would  have  had  a  valid  de- 
fence upon  the  form  of  the  note ;  and  the 
Lord  Chancellor  ultimately  acted  upon 
this  certificate  and  dismissed  the  appeal. 

The  Lord  Chancellor  and  the  Court  of 
Exchequer,  might  therefore  be  said  to 
have  concurred  in  overruling  Hall  v. 
Smithy  and  determining,  that  an  action  on 
a  banker's  note  in  the  ordinary;  form  must 
be  brought  against  the. partners  jointly, 
and  not  against  the  partner  who^has  signed 
the  note  separately. 


*  Exparte  Buckieif  in  re  .  Clarke,    15   Law 
Jour.  3,  Cases  in  Bankruptcy. 

^  HaU  V.  Smith,  1  Barn.  &  Cres.  407. 

*  See  Bayley  on  Bills ;  Byles  on  Bills ;  Sel. 
I^isi  P. ;  and  Coll.  on  Partnership. 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 

COMMUTATION   OP  TITHSS. 

9  &  10  VICT.  c.  73. 

An  Act  further  to  amend  the  Acts  for  the 
Commutation  of  Tithes  in  England  and 
Wales.  [26th  August,  1846.] 

1.  6  <5-  7  W.  4,  c.  71.— 1  4"  2  Vict.  c.  64.— 
Power  to  landowners  to  redeem  a  rent-charge 
not  apportioned  where  the  amount  does  not  ex-, 
ceed  15/. — Whereas  an  act  was  passed  in  the 
session  of  parliainent  held  in  the  6  &  7  W.  4, 
intituled  "  An  Act  for  the  Commutation  of 
Tithes  in  England  and  Wales,"  and  the  said 
act  i?as  been  amended,  and  the  provisions 
thereof  have  been  extended,  by  acts  passed  in 
the  sessions  of  parliament  held  m  the  first  year, 
the  second  and  third  years,  the  third  year,  and 
the  fifth  and  sixth  years  of  the  reign  of  her 
present  Majesty:  And  whereas  an  act  was 
[)assed  in  the  session  of  parliament  held  in  the 
1  Si  2  Vict.,  intituled  "  An  Act  to  facilitate 
the  Merger  of  Tithes  in  Land  :"  And  whereas 
it  is  expedient  that  the  said  acta  should  be 
amended  as  herein-after  mentioned :  Be  it 
enacted  by  the  Queen's  most  excellent  Ma- 
jesty, by  and  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  Com- 
monsy  in  this  present  parliament  assembled. 


New  Statmtes  effeetingi' Alterations  in  the  Lau^ 


and  by  the  authonty  of  the  same.  That  where, 
unacr  any  agreement  or  award  which  has  been 
or  hereafter  shall  be  confirmed  by  the  commis- 
sioners,  the  amount  of  the  rent-charge  agreed 
or  awarded  to  be  paid  instead  of  the  tithes  of 
any  parish  shall  not  exceed  the  som  of  15i., 
and  shall  not  have  been  apportioned,  or  the  ap- 

Sortionment  of  such  rent-charf^e  shall  not  have 
een  confirmed  by  the  commissioners,  it  shall 
be  lawful  for  the  owners  of  the  land  chargeable 
therewith,  or  any  of  them,  with  the  consent  of 
the  person  or  persons  for  the  time  being  en- 
titled to  the  receipt  thereof,  or,  in  th6  case  of 
an  infant,  feme  covert,  or  lunatic,  with  the 
consent  of  the  guardian,  husband,  or  com- 
mittee of  the  estate  of  the  person  so  under  disa- 
bility, to  redeem  such  rent-char^re  on  payment, 
in  manner  hereinafter  mentioned,  (within  such 
time  as  the  commissioners  shall  in  each  case 
limit  in  this  behalf,)  of  a  sum  of  money  not 
less  than  twenty-four  times  the  amount  of  such 
rent-charge. 

3.  Upon  payment  of  the  consideration  moneys 
commissioners  to  certify  that  the  parish  is  dis- 
charged of  7Y^/iw.— And  be  it  enacted.  That  in 
every  case  in  which  any  such  rent-charge,  not 
exceeding  15^  as  aforesaid,  has  been  or  shall 
be  awarded  to  be  paid,  the  commissioners  shall 

five  notice,  in  such  manner  as  they  shall  think 
iy  of  the  time  within  which  it  shall  be  lawful 
for  the  owners  of  the  land  charged  therewith, 
or  any  of  them,  to  redeem  such  rent-charge ; 
and  when  it  shall  appear  to  the  commissioners 
that  the  consideration  money  for  the  redemp- 
tion  of  such  rent-charge  as  aforesaid  shall  have 
been  paid,  according  to  the  provisions  of  this 
act,  within  the  time  limited  by  them  in  this  be- 
half, or  within  any  enlarged  time  which  the 
commissioners  may  by  anv  order  under  their 
hands  and  seal  allow  for  that  purpose,  no  ap- 
portionment of  the  rent-charge  shall  be  made, 
but  the  commissioners  shall,  by  a  certificate 
under  their  hands  and  seal,  certify  that  such 
rent-charge  has  been  redeemed,  and  that  the 
parish  is  discharged  of  such  rent-chaiige,  and 
of  the  lithea  in  lieu  of  which  such  rent-charge 
was  agreed  or  awarded  to  be  paid,  as  from  such 
time  as  the  commissioners  shall  think  reason- 
able and  declare,  and  such  parish  shall  be 
thenceforth  discharged  according  to  the  terms 
of  such  certificate. 

3.  Power  to  redeem  rent-charge  erroneously 
apportioned  on  lands  not  chargeable  therewith. 
-^And  be  it  enacted.  That  in  every  case  in 


twenty-four  times  the  amount  of  the  rent- 
charge  or  portion  of  rent-charge  hereby  made 
redeemable,  and  it  shall  be  lawful  for  the  com- 
missioners  before  they  shall  proceed  to  direct 
a  new  apportionment  to  give  notice  that  the 
rent-charge  or  portion  of  rent  charge  so  erro- 
neously apportioned  on  lands  not  within  the 
parish  may  be  redeemed,  under  the  provisions 
of  this  act,  within  a  time  in  such  notice  to  be 
limited  in  this  behalf. 

4.  After  redemption  of  the  rent-charge  erro- 
neously  app'trtioned,  the  apportionment  of  the 
remainder  to  be  valid,— Andhe  it  enacted.  That 
when  it  shall  appear  to  the  commissioners  that 
the  consideration  money  for  the  redemption  of 
the  rent-charge  or  portion  of  rent-charge  so 
charged  by  such  instrument  of  apportionment 
on  lands  not  ^vithin  the  parish  shall  have  been 
paid,  according  to  the  provisions  of  this  ac^ 
within  the  time  which  shall  have  been  limited 
by  the  commissioners  in  this  behalf,  or  within 
any  enlarged  time  which  the  commissioners 
may  by  order  under  their  hands  and  seal  allow 
for  that  purpose,  and  that  the  arrears  thereof  (if 
any)  have  been  paid,  the  commissioners  shall 
under  their  hands  and  seal  certify  that  such 
rent-charge  or  portion  of  rent-charge  has  been 
redeemed,  and  thenceforth,  except  as  respects 
the  lands  so  erroneously  charged,  and  the 
rent-charge  or  portion  of  rent-charge  appor- 
tioned thereon,  the  apportionment  and  charges 
made  by  such  instrument  of  apportionment 
shall  be  valid  and  effectual  in  such  and  the 
same  manner  as  if  the  aggregate  rent-charge 
had  originally  consisted  only  of  the  sum  of  the 
portions  charged  on  the  lands  within  the  parish, 
and  had  been  apportioned  on  such  lands,  and 
no  others,  in  the  portions  in  the  instrument  of 
apportionment  expressed. 

5.  Separate  rent-charges,  not  exceeding 
twenty  shillings  in  amount,  may  be  redeemed 
after  apportionment.  —  Extraordinary  charge 
not  to  he  affected.—And  be  it  enacted,  Th^ 
in  every  case  in  which,  under  any  confirmed 
instrument  of  apportionment  or  any  altered 
apportionment  under  the  powers  of  the  said 
acts,  the  whole  amount  of  the  rent  charge  or 
separate  portion  of  rent-charge  with  which  the 
lands  of  any  owner  shall  be  charged  in  respect 
either  of  all  tithes  or  of  any  kind  of  tithes  pay- 
able to  separate  tithe-owners  shall  be  a  sum 
not  exceeding  twenty  shillings,  it  shall  be  law- 
ful for  such  owner,  at  his  option,  and  with  the 
consent  of  the  person  or  persons  for  the  time 


which,  by  any  instrument  of  apportionment '  being  entitled  to  the  receipt  thereof,  or,  in  the 


confirmed  under  the  provisions  of  the  said  acts, 
any  rent-charge  or  portion  of  rent-charge  has 
been  or  shall  have  been  (bv  reason  of  error  as 
to  boundary  or  otherwise)  charged  on  lands 
not  within  the  parish  in  respect  of  the  tithes  of 
which  the  aggregate  rent«^harge  the  apportion- 
ment of  which  shall  hare  been  so  confirmed 
was  agreed  or  awarded  to  be  paid,  such  rent- 
charge  or  portion  of  rent-charge  so  charged  on 
lands  not  within  the  parish  shall  be  redeemable 
on  oayment  by  the  owners  of  the  lands  charged 
witn  the  residue  of  such  aggregate  rent-chai^ge, 
or  any  of  them,  of  a  sum  of  money  equal  to 


case^of  an  infant,  feme  covert,  or  lunatic,  with 
the  consent  of  the  guardian,  husband,  or  com- 
mittee of  the  estate  of  the  person  so  under  dis- 
abifity,  at  any  time  to  redeem  such  rent-charge 
or  separate  portion  of  rent-charge  on  payment, 
according  to  the  provisions  of  this  act,  of  such 
a  sum  of  money  as  shall  be  not  less  than 
twenty-four  times  the  amount  of  the  rent- 
charge  or  portion  of  rent-charge;  and  after 
payment  of  such  consideration  money  accord- 
ing to  the  provisions  of  this  act  the  commis- 
sioners shall  certify  that  such  rsnt-cha^ge  or 
portion  of  nent-cfaarge  has  been  redeeme<l,  and 
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tlie  Bame«  from  and  after  tbe  payment  of  the 
half-yearly  porlioa  of  such  rent-charge  or 
portion  of  rent -charge  whidi  shall  next  accrue 
due  subsequently  to  the  time  of  the  payment 
of  such  consideration  money,  shall  cease  and 
be  extin^ished :  Provided  always,  that  no 
such  redemption  as  last  aforesaid  shall  ez- 
thigiiish  or  affect  any  extraordinary  rent** charge 
which  ifould  become  payable  in  respect  of  such 
land  upon  any  change  of  the  cultivation 
thereof. 

6.  Commissioners  to  certify  the  eanotmt  of 
consideration  money  for  redemption, — And  be 
it  enacted.  That  in  every  case  m  which  a  rent- 
charge  is  redeemable  under  tbe  provisions  of 
this  act,  tbe  commissioners  shall,  upon  the  re- 
quest of  the  owners  of  land  chargeable  with 
such  rent-charge  or  any  of  them,  certify  under 
&e  hands  and  seal  of  the  commissioners  the 
sum  of  money  in  consideration  of  which  such 
rent-charge  may  be  redeemed;  and  when  it 
shall  appear  to  the  commissioners  that  pay- 
ment or  tender  of  such  coneideration  money 
has  been  duly  made,  it  shall  be  lawful  for  the 
commissioners  to  certify  that  such  rent-charflfe 
has  been  redeemed  under  the  provisions  of  this 
act,  and  such  certificate  ^all  be  final  and  con* 
dttsive;  Provided  that  if  any  consideration 
money  shall  be  paid  for  the  redemption  of  a 
Fent-charge  to  a  person  not  entitled  under  the 
provisions  of  this  act  to  receive  the  same,  the 
land  which  was  charged  with  such  rent-charge 
before  the  redemption  thereof  shall  be  charged 
in  equity  with  the  payment  of  such  considera- 
tion money  to  the  person  rightfully  entitled 
thereto  as  if  ihe  same  were  purchase  money  for 
such  land  remaining  unpaid;  but  the  same 
Rmedies  may  be  had  against  the  person  who 
shall  have  wrongfully  received  such  money  as 
purchasers  are  enticed  to  by  the  rules  of  law 
and  equity. 

7.  (Consideration  money  far  redemption,  how 
payable. — And  be  it  enacted,  That  where  the 
person  entitled  to  a  rent-charge  redeemable 
under  the  provisions  of  this  act  shall  be  abao* 
Intely  entitled  thereto  in  fee  simple  in  posses- 
sion, or  shall  be  enabled  to  dispose  of  the  fee 
nmple  in  possession  independently  of  the  pro- 
visions of  this  act,  and  shall  not  be  a  spiritual 
person  entitled  in  respect  of  his  benefice  or 
cure,  or  a  corporation  prevented  from  aliening 
such  rent^^harge  otherwise  than  under  the 
provisions  of  this  act,  a  payment  or  tender  to 
me  person  so  entitled,  or  to  the  proper  officer 
of  the  corporation  so  entitled,  ot  the  sum  of 
money  certified  by  the  commissioners  as  afore- 
said, shall  be  deemed  a  due  payment  of  the 
consideration  money ;  and  in  every  other  case 
Ae  payment  of  the  sum  of  money  so  certified 
according  to  the  provisions  herein-after  con- 
tained shall  be  deemed  a  due  pajrment  of  the 
eonsideration  money. 

8.  Consideration  for   redemption  of  rent 
ekaryes  payable  to  spiritual  owners  to  be  paid 


agreed  or  awarded  to  be  paid  or  pavable  uttder 
any  apportionment  to  any  spiritual  perso^  ia 
respect  of  his  benefice  or  cure  shall  be  paid  to 
the  "  Grovemora  of  Queen  Ajine's  Bounty  £Dr> 
the  augmentation  of  the  maintenance  of  the 
poor  clergy,"  and  such  consideration  money 
shall  be  applied  and  disposed  of  by  the  sud 
governors  as  money  in  tlieir  hands  appropriated 
for  the  augmentation  of  such  benefice  or  cura 
should  by  law  and  under  the  rules  of  the  said 
govemore  be  applied  and  disposed  of;  and  the 
receipt  of  the  treasurer  of  the  said  governors 
shall  be  a  sufficient  discharge  for  such  conside- 
ration money,  and  the  person  paying  the  same> 
to  such  treasurer  shall  not  be  concerned  to  see; 
to  the  application  or  disposal  thereof. 

9-  Consideration  money  in  case  of  owners 
under  disability ,  how  payable,  —  And  be  it 
enacted.  That  in  all  other  cases  in  which  the< 
person  for  the  time  being  entitled  to  any  rent- 
charge  or  apportioned  rent-charge  subject  to  ba 
redeemed  under  the  provisions  of  this  act  shall 
be  only  entitled  jtfaereto  for  a  limited  estate  or 
interest  therein,  or  shall  be  under  any  disa- 
bility, or  shall  be  a  corporation  not  authorised 
to  make  an  absolute  ssde  of  such  rent*  charge- 
otherwise  than  under  the  provisions  of  this- 
act,  the  consideration  money  to  be  paid  for  tha 
redemption  Uiereof  shall  be  applied  in  manner 
hereafter  provided ;    (that  is  to  say,)  shall,  at 
the  option  of  the  person  for  the  time  being  en-< 
titled  as  aforesaid,  be  paid  into  the  Bank  of 
England  in  the  name  and  with  the  privity  of 
the  Accountant-General  of  the  Court  of  Chan« 
eery,  to  be  placed  to  his  account  there  earw 
parte  the  tithe  commissioners,  pursuant  to  the 
method  prescribed  by  any  act  for  the  time 
being  in  force  for  regulating  monies  paid  into 
the  said  court,  and  such  monies  shall  remaiQ 
so  deposited  until  the  same  be  applied  to  some- 
one or  more  of  the  following  purposes ;  (that 
is  to  say,)  in  the  purchase  or  redemption  of  the 
land  tax»  or  the  discharge  of  any  oebt  or  in<^ 
cumbrance  affecting  the  rent-charge  in  respect 
of  which  such  money  shall  have  been  paid,  or 
the  tithes  for  which  the  same  shall  have  beea 
substituted,  or  afifecting  other  hereditaments 
setUed  therewith,  to  the  same  or  the  like  uae8« 
trusts,  or  purposes;    or  in  the  purchase  o£ 
other  lands,    to   be   conveyed,   limited,    and 
settled  upon  the  like  uses,  trusts,  purpoMM^ 
and  in  the  same  manner,  as  the  rent-charge 
for  redemption  of  which  such  money  shall 
have  been  paid  stood  settled ;   or  in  payment 
to  any  party  becoming  absolutely  entitkd  to 
such  money ;  and  such  money  may  be  so  ap« 
plied  as  aforesaid  upon  an  order  ox  the  Court 
of  Chancery  made  on  the  petition  of  the  party 
who  \vould  have  been  entitled  to  the  receipt  of 
the  rent-charge  in  respect  of  which  such  money 
shall   have   been    deposited;    and  until   the 
money  can  be  so  applied  it  may,  upon  the  like 
order,  be  invested  by  the  said  AQCOuntantv 
General  in  the  purchase  of  three  per  centum 


toffovemors  of  Queen  Anne's  Bounty,  to  be  ap- 1  consolidated  or  three  per  centum  reaaced  bank 
plied  M  ttuymentation  of  benefices, — And  be  it  annuities,  or  in  government  or  real  securities 
enacted,  that  the  consideration  money  for  the  and  the  dividemis  thereof  paid  to  the  partf 
redemption  under  dua  act  of  any  rent-chaige  who  would.  fiDr  the  time  being  Uave  been  enr 
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titled  to  the  rent-charge  in  case  the  same  had 
Hot  Wn  redeemed,  or  otherwise  such  con- 
sideration money  may  he  paid,  at  the  like 
option  of  the  person  for  the  time  being  so  en- 
ntled,  tp  the  truntees  acting  under  the  will, 
conveyan^,  or  settlement  under  which  such 
person  having  such  limited  interest  shall  be 
entitled  to  or  interested  in  such  rent-charge,  or 
if  there  are  np  such  trustees,  then  into  the 
hands  of  trustees  to  be  nominated  under  the 
hands  and  seal  of  the  said  commissioners  ; 
and  the  money  when  so  paid  to  such  trustees, 
shall  be  applied  by  the  said  trustees,  with  the 
consent  of  the  said  commissioners,  in  the 
manner  herein-before  directed  concerning  any 
money  to  be  paid  for  redemption  into  the 
Bank  of  England  in  the  name  and  with  the 
privity  of  the  said  Accountant-General ;  and 
upon  every  vacancy  in  the  offlce  of  such 
trustee  some  other  fit  person  shall  be  appointed 
by  the  said  commissioners  in  like  manner. 
■  10.  As  to  consideration  monet/  under  20/.— 
Provided  also,  and  be  it  enacted.  That  when 
any  consideration  money  so  to  be  paid  as  last 
herein-before  mentioned  shall  not  exceed  the 
sum  of  20/.  for  the  redemption  of  all  the  rent- 
charge  which  shall  be  redeemable  under  this 
act,  and  shall  not  be  payable  to  the  governors 
of  Que:n  Anne's  Bounty  as  aforesaid,  the  same 
shall  be  paid,  if  the  said  commissioners  shall 
so  direct,  to  the  person  for  the  time  being  en- 
titled to  the  rent-charge,  for  his  own  use  and 
benefit,  or  in  case  of  coverture,  infancy,  idiolcy, 
lunacy,  or  other  incapacity  of  the  person  for 
the  time  being  entitled,  then  such  money  shall 
be  paid,  for  the  use  of  the  person  so  entitled, 
to  the  husband,  guardian,  committee,  or  trus- 
tee of  such  person ;  and  in  case  any  dispute 
shall  arise  as  to  the  proper  application,  appro- 
priation, or  investment  of  any  money  accord- 
ing to  the  intention  of  this  act,  it  shall  be  law- 
ful for  the  said  commissioners  to  decide  such 
question,  and  their  decision  shall  be  final  and 
conclusive  thereon. 

11.  Poif er  to  persons  entitled  for  limited  in- 
terests  to  charge  expenses  of  redemption. — And 
be  it  enacted.  That  every  owner  of  an  estate  in 
land  less  than  an  immediate  estate  in  fee  simple 
or  fee  tail,  or  which  may  be  settled  upon  any 
uses  or  trusts,  may,  with  the  consent  of  the 
commissioners,  or  in  such  manner  as  they 
shall  direct,  charge  so  much  of  the  considera- 
tion money  and  other  monies  payable  in  re- 
spect of  the  redemption  of  a  rent-charge,  or 
any  part  thereof,  with  interest  after  the  yearly 
rate  of  4f.  by  the  hundred  upon  the  lands  of 
such  owner  which  would  have  been  subject  to 
■nch  rent-charge,  or  to  an  apportioned  part 
thereof,  but  so,  nevertheless,  that  the  charge 
upon  such  land  shall  be  lessened  in  e%'ery  year 
after  the  redemption  of  such  rent-charge  by 
one  twentieth  part  at  least  of  the  whole  original 
charge  thereon. 

'    12.  Commissioners^  certijicates  of  redemption 
to  show  amount  of  consideration  for  the  same.— 
And  be  it  enacted,  That  every  certiricate  of  the 
commissioners  of  the  redemption  of  a  rent- 1 
charge  under  the  provisions  of  this  act  shall ' 


be  under  the  hands  and  seal  of  the  commis* 
sioners,  and  shall  show  the  amount  of  the  con- 
sideration money  for  the  redemption  thereof^ 
and  to  whom  or  in  what  manner  the  same 
shall  have  been  paid;  and  copies  of  every  such 
certificate  shall  oe  made,  and  sealed  with  the 
seal  of  the  commissioners,  and  shall  be  de- 
posited in  the  like  custody  and  in  like  manner 
as  by  the  said  first-recited  act  is  provided  con- 
cerning every  confirmed  instrument  of  ap- 
portionment; and  copies  of  and  extracts  from 
any  copy  of  such  certificate  shall  be  furnished 
in  like  manner  as  copies  of  any  copy  of  a  con- 
firmed instrument  of  apportionment ;  and  every 
recital  or  statement  in  any  such  certificate  or 
in  any  sealed  copy  thereof,  shall  be  evidence 
of  the  matters  therein  recited. 

13.  Alteration  of  apportionment  may  be  made 
after  inclosure,  ^-c. — Such  alteration  when  con- 
firmed,  to  be  valid, — And  be  it  enacted,  That 
where  lands  now  charged  or  hereafter  to  be 
charged  with  rent-charges  or  portions  of  rent- 
charges  under  confirmed  instruments  of  ap- 
portionment have  been  or  shall  be  (after  the 
confirmation  of  such  apportionment)  inclosed 
or  divided,  allotted  or  exchanged,  by  agree- 
ment or  award  made  under  the  powers  of  any 
general  or  local  act  of  inclosure,  (or  otherwise,) 
in  such  manner  that  the  apportionment  shall 
appear  to  the  commissioners  to  be  incon- 
venient with  reference  to  the  altered  distribu- 
tion of  the  land  among  the  several  owners 
thereof,  it  shall  be  lawful  for  the  commis- 
sioners, upon  the  application  of^  the  owners  of 
such  lands,  or  the  majority  in  number  and 
value  of  such  owners,  or  upon  the  application 
of  the  person  or  persons  entitled  to  such  rent- 
charges  or  portions  of  rent-charges,  or  any  of 
them,  to  make  or  confirm  an  altered  instru- 
ment of  apportionment  adapted  to  the  altered 
distribution  of  the  lands,  in  order  that  the 
rent-charges  or  portions  of  rent-charges  origi- 
nally charged  on  the  several  portions  of  land 
which  shall  have  been  taken  or  allotted  away 
from  the  former  o^vners  on  such  inclosure, 
division,  allotment,  or  exchange,  shall  be 
charged  on  the  lands  which  shall  have  been 
allotted  or  received  in  the  way  of  substitution 
or  compensation  for  t.he  lands  so  taken  or  al- 
lotted away  from  the  former  owners  thereof, 
or  as  near  thereto,  as  circumstances  will  admit ; 
and  every  such  altered  apportionment,  when 
confirmed  under  the  hands  and  seal  of  the 
commissioners,  shall  be  valid  as  from  the  date 
of  such  confirmation,  and  shall  be  taken  to  be 
an  amendment  of  the  original  apportionment. 

14.  Expenses  of  alteration  of  apportionment 
shall  be  borne  by  owners  of  lands  to  which  it 
shall  retate.-- And  be  it  enacted,  That  all  the 
expenses  of  the  altered  apportionment  last 
aforesaid  shall  !ie  borne  by  the  owners  of  the 
lands  to  which  such  altered  apportionment 
shall  relate,  and  shall  be  recovered  in  the 
same  manner  as  expenses  chargeable  on  the 
same  owners  in  or  about  the  making  of  an 
original  apportionmeitt  of  the  sum  of  the  rent- 
charges  charged  on  the  same  landsTespectively 
would  have  been  recoverable ;  and  all  the  pro- 
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visions  of  the  said  acts  in  relation  to  sucli  of 
the  expenses  of  or  incident  to  making  an  ap- 
portionment of  a  rent-cbarge  as  are  payable  by 
the  owners  of  the  land  induded  therein  shall 
extend  and  be  applicable  to  the  expenses  of 
BQch  altered  apportionment, 
..  15.  Supplemental  apportionment  of  a  rent' 
charge  as  made  payable  to  one  owner  in  respect 
of  tithes  belonging  to  several  owners  or  held  in 
separate  rights.^And  it  enacted,  that  where 
by  any  agreement  or  award  made  under  the 
pronsions  of  the  said  acts  a  rent-charge  has 
been  or  shall  have  been  agreed  or  awarded  to 
be  paid  to  any  person  in  lieu  of  any  tithes,  and 
after  the  apportionment  of  such  rent  charge 
shall  have  been  made  and  confirmed  under  the 
provisions  of  the  said  acts,  it  shall  appear  that 
somie  tithes  included  in  the  aggregate  tithes  in 
lieu  of  which  such  rent- charge  shdl  have  been 
so  agreed  or  awarded  to  be  paid,  or  some  por- 
tion or  undivided  share  of  some  tithes  so  in- 
cluded, were  or  was  at  the  time  of  such  agree- 
ment or  award  the  property  of  some  person 
other  than  the  person  to  whom  the  same  rerit- 
charge  was  so  agreed  or  awarded  to  be  paid,  or 
that  the  whole  of  the  tithes  included  in  the  ag- 
gregate in  respect  of  which  such  rent-charge 
was  agreed  or  awarded  to  be  paid  were  not  held 
by  the  person  to  whom  such  rent-charge  was 
83  agreed  or  awarded  to  be  paid  in  the  same 
light  and  for  the  same  estate,  or  were  not  sub- 
ject after  the  determination  of  the  estate  of 
such  person  to  the  same  limitations  or  estates 
legal  and  ecjuitable,  it  shall  be  lawful  for  the 
commissioners  in  any  of  the  cases  aforesaid,  in 
pursuance  of  or  in  accordance  with  the  decree 
or  direction  of  a  court  of  equity  of  competent 
jurisdiction,  or  on  the  request  in  writing  of  the 
parties  who  for  the  time  being  in  case  there 
had  been  no  commutation  would  have  been  the 
owners  of  all  the  tithes  included  in  such  ag- 
gregate, to  make  or  confirm  a  supplemental 
award  or  apportionment  of  such  rent-charge 
in  such  manner  that,  without  altering  the  ag- 
gregate amount  or  rent-charge  to  which  any 
owner  of  land  may  be  subject,  separate  rent- 
charges  or  separate  portions  of  rent-charge  may 
be  made  payable  to  the  parties  who  would  have 
been  owners  of  the  tithes  in  case  they  had  not 
been  extinguished  in  lieu  of  the  several  tithes 
or  portions  of  tithe  included  in  such  aggregate 
which  would  belong  to  different  persons,  or  be 
held  in  different  rights,  or  be  subject  to  dif- 
ferent limitations  or  estates ;  and  by  such  sup- 
plemental award  and  apportionment  the  com- 
missioners, if  they  shall  so  think  fit,  may  ap- 
portion or  award  to  be  paid  to  one  of  the 
r^specUve  owners,  or  to  the  owner  in  lieu  of 
one  of  his  respective  rights,  the  whole  of  any 
rent-charges  payable  under  the  original  instru- 
ment of  apportionment  out  of  specific  lands, 
iosiead  of  dividing  each  rent-charge  made  pay- 
able in  lieu  of  the  aggregate  of  the  tithes  of 
each  parcel  of  lanobetween  or  a^mong  the 
owners  of  the  separate  tithes  arising  out  of 
such  parcel;  and  such  supplemental  award 
and  apportionment,  when  confirmed  by  the 
commissioners  under  their  hands  and   seal, 


shall  take  effect  from  the  half-yearly  day  of 
payment  which  shall  happen  next  after  the 
confirmation  thereof. 

16.  Commissioners  empowered  to  declare  that 
lands  to  which  doubts  have  arisen,  shaU  be  cou' 
sidered  a  separate  district  for  commutation,  and 
the  residue  of  the  parish  to  remain  subject  to 
the  original  award,^And  be  it  enacted^  That 
where  by  any  confirmed  agreement  or  award  a 
rent-charge  shall  have  been  agreed  or  awarded 
to  be  paid  instead  of  the  tithes  of  any  parish, 
or  of  any  of  such  tithes,  and  before  the  appor-- 
tionment  of  such  rent-charge  shall  have  been 
confirmed,  it  shall  ap]^ear  to  the  commissioners 
that  by  reason  of  any  question  or  doubt  which 
after  the  confirmation  of  such  agreement  or 
award  shall  be  raised  or  shall  exist  in  respect 
of  any  actual  or  supposed  exemption  from- 
tithes,  modus,  composition  real,  or  prescriptive, 
or  customary  payment,  applicable  only  to  a 
part  of  the  landfs  in  such  parish,  or.  by  reason, 
of  any  other  question  or  doubt  whatsoever  ap^ 
plicable  only  to  a  part  of  the  lands  in  such 
parish,  or  by  reason  of  any  question  or  doubt 
touching  the  boundaries  of  such  parish,  it  can- 
not be  immediately  ascertained  whether  the. 
agreement  or  award  might  require  any  and 
what  rectification  in  respect  of  the  matters  to 
which  such  question  or  dout^t  shall  relate,  it 
shall  be  lawful  for  the  comijaiasioners  by  a 
separate  award  by  way  of  supplement  to  the- 
agreement  or  award  to  declare  that  the  lands  tO' 
which  such  doubt  or  question  shall  be  applic- 
able shall  be  considered  a  separate  district  for 
the  commutation  of  the  tithes  thereof,  and  that 
the  residue  of  the  parish,  or  the  parish  exclu- 
sively of  the  lands  to  which  the  question  or 
doubt  touching  boundaries  may  be  applicable, 
shall  remain  subject  to  the  agreement  or 
original  award,  ^ith  such  variation  as  in  the 
award  by  way  of  supplement  shall  be  directed ; 
and  the  commissioners,  in  case  they  shall  find 
that  in  estimating  or  fixing  the  amount  of  the 
reiit-charge  so  agreed  or  awarded  to  be  paid 
any  sum  was  included  or  added  in  respect  of 
the  lands  which  they  shall  have  directed  to  be 
considered  a  separate  district,  shall  declare 
what  sum  was  so  added,  and  shall  direct  the 
residue  of  the  rent-charge,  after  deducting  such 
sum,  to  be  apportioned  on  the  lands  composing, 
the  residue  of  the  parish,  or  on  the  parish  ex- 
clusively of  the  lands  which  they  shaU  have 
formed  into  a  separate  district;  but  if  they 
shall  find  that  by  reason  of  exemption  or  sup- 
posed  exemption  or  otherwise  no  sum  was  so 
included  or  added  in  respect  of  the  lands  which 
they  shall  have  formed  into  a  separate  district, 
they  shall  direct  the  whole  of  such  rent-charge 
to  be  apportioned  on  the  lands  com[}ri8ing  the 
residue  of  the  parish,  or  on  the  parish  exclu- 
sively of  the  lands  which  thev  shall  have  formed 
into  a  separate  district ;  ana  all  awards  by  way 
of  supplement  under  this  section  shall  be  sub- 
ject to  the  provisions  of  the  said  act  of  the  ses- 
sion of  parliament  holdeo  in  the  second  and 
third  years  of  her  Majestv,  concerning  the 
separate  awards  by  way  of  supplement  to  a 
parochial  agreement  or  award. 
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1^  Ploe$  ofdmosit  of  copy  ofcmfrmed  dp- 
poitiamnent  mojf  oe  oMeredov  quarter  aeuioms. 
— And  be  it  enacted.  That  where  the  place  of 
dep68it  of  £he  copy  of  a  eonfinned  instrument 
of  apportiomneDt  which  by  the  said  act  of  the 
898sion  of  parHament  faolden  in  the  6  &  7  W. 
4,  is  directed  to  be  deposited  with  the  incam- 
bsnt  and  chnrch  or  chapel  wardens  for  the 
time  being,  or  such  other  fit  person  as  the 
commissioners  shall  approve,  shall  be  alleged 
to  be  inconvenient  to  themajority  of  the  persons 
intvrested  therein,  or  otherwise  inconvenient 
or  nnsafiB,  it  shall  be  lawful  for  any  person  in- 
terested in  the  lands  or  rent-charge  to  which 
such  apportionment  shall  relate  to  apply  to  the 
court  m  general  quarter  sessions  of  the  peace 
ibr  the  county,  riding,  division/  or  place  in 
which  such  place  of  deposit  shall  be  situate  for 
an  order  for  the  deposit  of  such  copy  in  some 
more  convenient  or  secure  custody  or  place, 
and  fourteen  days'  notice  in  writing  of  every 
such  application  shall  be  given  to  the  persons 
in  whose  custody  such  copy  shall  at  the  time 
<>f  such  application  be  deposited ;  and  it  shall 
be  lawful  for  the  court  at  the  quarter  session 
for  which  such  notice  shall  be  given  to  hear 
and  determine  such  application  in  a  summary 
way,  or  they  may,  if  they  think  fit,  adjourn  it 
to  the  following  session ;  and  upon  the  hear- 
ing of  such  application  the  court  may,  if  they 
think  fit,  order  such  copy  to  be  removed  from 
tiie  custody  of  the  persons  with  whom  the  same 
shall  have  been  deposited,  and  to  be  deposited 
with  such  other  persons  or  in  such  other  cus- 
tody as  the  court,  having  reference  to  the  se- 
owity  and  due  preservation  of  such  copy,  and 
to  the  convenience  of  the  parties  interested 
therein,  may  think  fit,  and  may  make  such 
order  concerning  the  notice  to  be  fjriven  of  such 
removal  and  deposit,  and  concerning  the  costs 
of  such  application,  or  of  any  opposition  there- 
to, as  they  may  think  reasonable. 

18.  Tithes  or  rent^harge  m  lieu  thereof  may 
be  merged  after  agreement  or  award,  but  before 
4ip/>or#»ojim«i/.— And  be  it  enacted.  That  where 
by  any  agreement  or  award  already  made  or 
hereafter  to  be  made  a  rent-charge  shall  have 
been  agreed  or  awarded  to  be  paid  instead  of 
the  tithes  of  any  parish,  or  instead  of  any  of 
«ach  tithes,  and  shall  not  have  been  appor- 
tioned, it  shall  be  lawful  for  the  person  who 
under  the  provisions  of  the  said  recited  acts 
would  have  been  enabled  in  case  such  agree- 
ment or  award  had  not  been  made  to  merge 
the  tithes  in  lieu  of  which  such  rent-charge 
shall  have  been  agreed  or  awarded  to  be  paid, 
or  such  of  the  same  tithes  as  were  payable  out 
of  part  of  the  said  lands,  by  any  deed  or  decla- 
ration, to  be  made  in  such  form  as  the  com- 
missioners shall  approve,  and  to  be  confirmed 
under  their  hands  and  seal,  to  declare  that  the 
tithes  which  he  would  have  been  so  entitled  to 
merge  shall,  so  far  as  reepecte  all  the  lands,  or, 
if  he  shall  think  fit,  so  far  as  respects  only  any 
specified  part  of  the  lands  out  of  which  the  same 
were  payable,  and  the  rent-charge  or  portion  of 
rent-charge  which  shall  have  been  awarded  or 
ought  to  be  apportioned  in  Ueu  thereof  on  such 
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lands,  or  specified  parts  of  such  lands,  as  ^ 
case  may  he,  shall  dc  merged,  and  such  merg^ 
shall  take  eflTect  accordingly;  and  in  case  aoA 
merger  shall  extend  to  all  the  lands  which 
would  have  been  chargeable  with  such  rent* 
charge,  no  importionment  of  such  rent-char^ 
shall  be  made  under  the  provisions  of  the  said 
recited  acts ;  but  in  case  such  merger  shall  ex- 
tend to  part  only  of  the  lands  which  would 
have  been  chargeable  with  such  rent-charge* 
then  such  portion  of  the  rent-charge  shall  be 
apportioned  among  the  other  lands  which 
would  have  been  chargeable  with  such  rent- 
charge  OS  such  other  lands  would  have  bee& 
subject  to  hi  case  such  merger  had  not  taken 
place ;  and  the  owner  of  the  land  to  which  such 
merger  shall  extend  shaU  pay  such  portion  of 
the  expenses  of  or  incident  to  the  apportion* 
ment  as  the  commissionera  or  any  assistant 
commissioner  may  under  the  special  circum- 
stances order  to  be  paid  by  such  owner,  in- 
stead of  the  rateable  proportions  to  which  he 
would  have  been  liable  in  case  the  whole  of 
such  rent-charge  had  been  apportioned. 

19.  Powers  relating  to  the  merger,  SfC,  ef 
ang  tithes  mag  be  executed  by  a  person  entitled 
in  equity.^And  be  it  enacted,  That  all  powers 
relating  to  the  merger  and  extinguishment  of 
any  tithes,  or  rent-charge  instead  thereof,  may 
be  executed  by  a  person  entitled  in  eqmty  to 
such  tithes  or  rentp>chaige  in  all  respects  and 
with  the  same  consequence  as  he  could  have 
done  if  he  had  been  legally  entitled  thereunto; 
and  every  instrument  already  executed  and 
purporting  to  be  made  in  pursuance  of  the 
powen  of  the  said  acts  or  any  of  them  by  any 
person  so  entitled  in  eouity  shall  in  every  re- 
spect be  as  effectual  anu  have  the  same  conse- 
quence as  if  he  had  been  legally  entitled  to  the 
said  tithes  or  rent-charge  at  the  time  of  the 
execution  of  such  instrument,  subject  neverthe- 
less in  every  case  to  any  charge,  incumbrance, 
or  liability  which  lawfully  or  equitably  existed 
on  such  tithes  or  rent-charge  to  the  extent  of 
the  value  of  such  tithes  or  rent-charge ;  and 
any  such  charge,  incumbrance,  or  liability 
shall  have  such  priority,  and  the  lands  and  the 
ownere  thereof  for  the  time  being  shall  be  liable 
in  the  same  manner  in  respect  of  such  rent- 
charge,  incumbrance,  or  liability,  or  of  any 
penalty  or  damages  for  non-payment  or  non- 
performance thereof  respectively,  as  by  the 
said  act  of  the  session  of  parliament  held  m  the 
second  and  third  years  of  the  reign  of  her 
present  Majesty  is  provided  in  the  case  of  sudi 
merger  or  extinguishment  as  therein  men- 
tioned; and  every  instrument  purporting  to 
merge  any  tithes  or  rent-charge,  and  made  with 
the  consent  of  the  said  commissioners  before 
the  passing  of  this  act,  shall  be  hereby  abso- 
lutely confirmed  and  made  valid  both  at  law 
and  in  equitv  in  all  respects,  subject  ncyerthjs 
less  to  any  cnarge,  incumbrance,  or  liability  in 
dl  respects  as  is  lastiy  herein-bejfore  provided. 

20.  1  4*  2  Vict.  0,  64,  to  be  construed  as  part 
of  the  Tithe  Commutation  Acts.-^  And  be  it 
enacted.  That  the  sud  act  of  the  session  of 
partiament  holden  in  the  first  and  second  yeata 
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of  the  Ttign  of  her  Majesty  shall  be  construed 
with  and  as  part  of  the  first-recited  act  as 
amended  by  the  several  acts  passed  for  the 
amendment  thereof  and  by  this  act. 

21.  Decisions  concerning  boundary  not  ap- 
pealed against  to  he  valid  notwithstanding  in- 
formality.--And  be  it  enacted,  That  in  every 

case  in  which  tbe  judgment  or  determination 
of  the  commissioners  or  of  any  assistant  com- 
missioner already  given  respecting  the  boundary 
of  anv  parish,  township,  district,  or  lands  shall 
not  hare  been  removed  into  the  Court  of 
Queen's  Bench  by  certiorari  within  the  time 
limited  in  that  behalf,  such  judgment  or  deter- 
mination shall  be  valid  and  conclusive  notwith- 
standing any  want  of  form  in  such  judgment 
or  determination,  or  in  the  award  in  which  the 
same  may  be  set  forth,  and  although  it  may  not 
appear  on  the  face  of  such  award,  judgment, 
or  determination,  or  otherwise,  that  the  com- 
missioners or  assistant  commissioner  had  juris- 
4iiction  in  relation  to  such  boundary. 

22.  Glebe  lands  may  be  exchanged  although 
«o  commutation  be  pending. — And  be  it  enacted. 
That  the  provisions  of  the  said  act  of  the  ses- 
•ion  of  parliament  holden  in  the  fifth  and  sixth 
years  of  the  reign  of  her  Majesty  for  the  ex- 
change of  glebe  lands  for  other  lands  shall  au- 
thorize and  be  deemed  to  have  authorized  the 
exchange  of  glebe  lands  for  other  lands,  al- 
though at  the  time  of  such  exchange,  or  of  the 
applications  in  relation  thereto,  no  proceedings 
for  or  concerning  the  commutaU'on  of  tithes  in 
the  parish  in  which  such  glebe  lands  may  be 
sitnate  shall  have  been  pending,  and  whether 
the  commutation  of  tithes  in  such  parish  shall 
or  shall  not  have  been  completed. 

23.  Act  to  be  construed  as  part  of^Sc7W, 
4»  c.  71,  4-c.— And  be  it  enacted,  'ITiat  this  act 
aball  be  construed  with  and  as  part  of  the  first- 
Kcited  act  as  amended  by  the  several  acts 
passed  for  the  amendment  thereof  and  by  this 
act 

24.  Aot  may  be  amended^  ^v.— And  be  it 
enacted.  That  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  session 
of  parliament. 


STATE  OF  THE  LAW  OF  TITHES. 

An  able  pamphlet  on  *'thc  present  state  of 
the  Law  of  Tithes  under  Lord  Tenterden^s 
Act  and  the  Act  for  the  Limitation  of 
Actions  and  Suits  relating  to  Real  Pro- 
perty with  reference  to  Tithe  Commuta- 
tions," by  Mr.  W.  R.  Ripley,  Solicitor, 
has  just  made  its  appearance.* 

The  importance  of  tlie  subject  may  be 
judged  of  from  the  fact  that  the  number  of 
cases  dependent  upon  the  construction  of 
Lord  Teiiterden's  Act  is  declared  by  the 
Report   of  the    Tithe   Commissioners   in 

^  Published  by  Uatchard  &  Son,  and  Stevens 
&  Norton. 


1841  to  amount  to  some  hundreds  and,  in- 
deed, to  be  indefinite.  In  their  Report  far 
1S4S,  they  advert  to  the  want  of  decision 
upon  the  disputed  points  arising  out  af 
that  act ;  and  in  their  Report  for  1^4€» 
tliey  express  their  deep  regret  that  the 
law  under  that  act  remains  as  uncertain  as 
ever.  In  that  state  it  had  been  suffered 
to  remain  since  1840.  Mr.  Ripley  submit^ 
that  the  reasons  of  the  Jate  Chief  Justice 
Tindal,  and  of  Mr.  Justice  Cresswell,  is 
support  of  their  certificate  in  SalkM  ▼. 
Johnson,  have  done  much  to  clear  the  way 
for  a  decision.  And  he  observes,  that  the 
amount  of  revenue  of  the  church,  and 
more  particularly  of  the  parochial  clergy^ 
dependent  upon  the  question  in  Salkeld  v. 
Johnson^  is  very  considerable,  and  should 
the  Vice-Chancellor  Wigrara's  decree  be 
ultimately  overruled,  the  means  of  useful- 
ness of  the  establishment  would  be  pro- 
portionally impaired. 

Mr.  Ripley  observes,  that — 

''  By  the  10th  sectioii  of  the  Tithe  Commu- 
tation Act,  (6  &  7  W.  4,  c.  71)f  the  commis- 
sioners or  assistant  commissioner  are  prohibit* 
ed  from  requiring  the  produetioB  of  any  deed«» 
papers,  or  writings  relating  to  the  title  of  any 
lands  or  tithes;  and  yet  by  the  46th  section  of 
the  act  they  are  nevertheless  empowered  to 
hear  and  determine  any  suit  pending  or  touch- 
ing the  right  to  any  tithes,  or  any  question  as 
to  the  existence  of  any  modoe,  or  composition 
real,  or  prescriptive  or  oostomary  payment, 
or  any  claim  of  exemption  from  or  non-liability 
under  any  circumstances  to  the  payment  of 
any  tithes  in  respect  of  any  lands  or  any  kind 
of  produce,  and  subject  to  appeal  by  an  issue 
at  law,  the  decision  is  to  be  nnal  and  conclu- 
sive on  all  parties.  After  the  decision  of  tlw 
commissioners  or  assistant  commissioner!  n 
case  of  an  appeal,  the  46th  section  of  th3 1  t^ 
provides,  that  in  the  issue  the  parties  iii^t 
produce  to  each  other  and  their  respective  at- 
torneys or  counsel  as  any  judge  may  order  be-* 
fore  trial,  and  also  to  the  court  and  jur^  aU 
deeds,  books,  papers  and  writings,  terriers^ 
maps,  plans  and  surveys  relating  to  the  mat* 
ters  in  issue,  in  their  respective  custody  or 
power,  so  that  the  appeal  from  the  decision  of 
the  commissioners  or  assistant  commiesioiier 
is  to  be  heard  and  determined  upon  evidence 
which  was  not,  and  conld  not  be  before  theaa 
or  him.  Surely  so  extraordinary  a  mode  of 
providing  for  the  administration  of  jnstica 
(though  the  administration  of  pistioe  by  com* 
miasioners  has  since  1830  become  so  prmdent) 
is  not  to  be  found  in  any  other  act.*' 

Two  of  the  principal  questions  that  have 
arisen  in  tithe  commutations  are  tlie 
following ; — 

**  1st.  Whether,  where  there  has  been  non- 
payment of  tithes  for  sixty  years,  the  tithe 
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owner  beings  a  spiritual  corporation  sole,  the 
land  is  exempt  from  the  payment  of  tithe  by 
such  non-payment  only  without  showing  any 
other  ground  of  exemption  ?  lliat  was  the 
qiiestion  before  the  Court  of  Queen's  Bench  in 
rellowes  v.  Clay,  clerk. 

'*  2ndly.  Whether,  where  the  non-payment 
has  not  been  of  all  tithes  generally,  out  only 
of  the  tithes  of  particular  crops  or  produce, 
such  as  turnips,  potatoes,  green  crops,  and 
tithe  of  agistment,  the  land  is  in  that  case  ex- 
empt from  the  payment  of  tithes  of  those  par- 
ticular crops  or  produce  by  such  non-payment, 
without  showing  any  other  ground  of  exemp- 
tion? 

"  The  latter  is  the  question  now  pending  in 
Salkeld  v..  Johnson,  upon  which  opposite  certi- 
ficates have  been  returned  to  the  Lord  Chan- 
cellor, from  the  judges  of  the  Court  of  Com- 
mon Pleas." 

Mr.  llipley  thus  states  the  question  : — 

'*  Whether  the  legislature  intended  by  the 
words  used  in  the  first  section  of  it,  *  Prescrip- 
tion and  claim  of,  or  to  any  exemption  from  or 
discharge  of  tithes  by  composition,  real,  or 
othcrwisv*,'  any  other  exemption  or  discharge 
than  was  previously  known  to  the  law.  Tlie 
preamble  of  the  act  certainly  does  not  by  any 
means  lead  to  the  conclusion  that  a  new  ex- 
emption or  discharge  was  intended  to  be  creat- 
ed by  the  act,  for  how  can  you  shorten  time 
which  previously  availed  nothing,  unless  ap- 
plied to  lands  privileged,  and  apply  the  short- 
ened time  to  lands  unprivileged  ?  It  is  not  de- 
sired, according  to  the  expression  of  Williams, 
J.,  in  his  judgment  in  FeUowes  v.  Clop,  *  to 
import  from  the  preamble  limitations  and  re- 
strictions,' but  only  to  use  it  as  showing  that 
throughout  the  act  no  other  than  an  existirig 
legal  exemption  or  discharge  is  referred  to, 
which  is  to  be  sustained  in  the  words  of  the 
act  upon  evidence  showing  enjoyment  of  the 
land  without  payment,  &c. ;  and  then  the  land 
thus  spoken  of  must  be  land  to  which  an  ex- 
isting  legal  exemption  or  discharge  was  appli- 
cable ;  and  it  seems  to  be  fairly  demonstrated 
in  the  judgment  of  the  Vice-Chancellor  Wi- 
gram  in  Saikeld  v.  Johnson,  by  the  judgments 
of  Patteson,  J.,  and  Coleridge,  J.,  in  FeUowes 
V.  Clay,  and  by  the  reasons  given  by  the  late 
Chief  Justice  Tindal  and  Mr.  Justice  Cress- 
well,  in  support  of  their  certificate  in  Salkeld 
V.  Johnson,  not  yet  reported,  in  the  Court  of 
Common  Pleas,  that  the  act  may  well  be 
read  and  fully  ex{)ounded  upon  the  suppo. 
sition  that  no  new  exemption  or  discharge 
was  intended  to  be  created  by  it,  and  this 
appears  to  go  far  to  determine  the  ques- 
tion, for  where  so  great  an  alteration  in  the 
law  is  contended  to  have  been  made,  it  should 
be  shown  to  have  been  effected  by  clear  and 
unequivocal  enactment,  or  the  law  must  re- 
main as  it  was. 

"  Nothing  could  have  been  more  easy  than 
to  have  effected  that  alteration  by  clear  and 
unambiguous  enactment  if  it  had  been  intend- 
ed to  be  made.    It  is  obsen^ed  also  by  Cole- 


ridge, J.,  in  his  judgment  in  Fellowesv,  Clay, 
that  no  such  decree  as  the  2nd  section  eon- 
firms,  is  to  be  found  within  sixty  years,  so  that, 
if  that  time  alone  created  a  discharge,  such 
enactment  was  unnecessary. 

"  On  the  other  hand,  however,  there  are  the 
judgments  in  the  Queen's  Bench  of  I^rd  Den- 
man,  C.  J.,  and  Williams,  J.,  in  FeUowes  v. 
Clay,  with  the  certificate  and  reasons  given 
in  support  of  that  certificate  in  Salkeld  v. 
Johnson,  by  Coltman,  J.,  and  Krle,  J,  in 
the  Common  Pleas,  that  a  new  exemption 
and  discharge  has  been  created  by  Lord  Ten- 
terden's  act." 

We  would  next  call  tlie  attention  of  our 
readers  to  the  effect  of  Lord  Campbell's 
Act.     Mr.  Ripley  observes  that — 

"  This  act  was  certainly  int.^nded  to  apply 
in  all  cai?C8  supposed  to  be  affected  by  Lord 
Tenterden's  Act,  and  if  so,  according  to  Lord 
jCampbeirs  and  the  legislative  exposition,  the 
provisions  contained  in  J^ord  Tenterden's  Act, 
previously  recited  in  the  words  of  it,  and  con- 
i  fining  it  to  cases  where  *  the  enjoyment  of  the 
I  land  has  been  without  payment  or  render  of 
I  tithes,  money,  or  other  matter  in  lieu  thereof,' 
(and  which  words  might  render  it  doubtful 
j  whether  the  act  applied  or  not  where  the  en- 
joyment had  been  without  payment  or  render 
!  of*^  [larticular  tithes  only,  money  or  other  mat- 
;  ter  in  lieu  thereof,)  Lord  Tenterden's  Act  is 
applicable  only  *  to  lands  in  respect  whereof 
i  710  tithes  nor  any  coniposiiion  in  lieu  thereof 
I  shall  have  been  actually  rendered  or  paid,'  the 
'language  used  in  the  1st  section  of  Lord 
Campbell's  Act. 

I  "  Without  having  before  them  the  benefit  of 
ithis  exposition,  the  late  Lord  Chief  Justice 
Tindal  and  Mr.  Justice  Cresswell,  at  the  coii- 
clusion  of  their  reasons  in  support  of  their 
certificate,  sent  to  the  Lord  Chancellor  in 
Salkeld  v.  Johnson,  observe,  'That  in  that 
case  the  claim  is  not  of  an  exemption  from 
the  payment  of  tithes  generally,  but  only 
from  the  payment  of  certain  particular  things, 
and  that  it  may  be  v/ell  doubted  whether 
the  statute  has  any  application  to  such 
a  state  of  things,  for  the  evidence  thereby  re- 
quired is  of  the  enjoyment  of  the  land,  without 
payment  or  render  of  tithes,  money,  or  other 
wor;h,  in  lieu  thereof;  whereas  the  land  in 
question  has  not  been  enjoyed  without  pay- 
ment or  render  of  tilhes»  althouirh  the  tithes 
in  question  have  not  been  rendered,  nor  has 
any  money  or  other  matter  been  paid  or  ren- 
dered in  heu  thereof.' " 

In  many  parts  of  England,  and  particu- 
larly in  the  north,  there  have  been  very 
extensive  inclosures  within  the  last  sixty 
years.     Mr.  Ripley  observes,  that — 

"  Particular  inquiries  should  be  made  as  to 
inclosures.  for  though  an  exemption  or  dis* 
charge  will  extend  to  a  common  appurtenant 
to  the  lands  discharged,  and  consequently  to 
an  inclosure  made  in  respect  of  the  common^ 
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^ff^^  V.  Cumming,  I  Ea^le  and  Yoaiige'e 
lithe  Cases,  790,  and  a  general  modus  in  lieu 
of  all  tithes  may  be  laid  as  extending  to  a  com- 
mon appurtenant  and  to  the  lands  inclosed  in 
respect  thereof,  see  Stockwell  v.  Terry,  2  Eagle 
and  Y.  1 18,  decided  by  Lord  Hardwicke,**  yet 
It  w-as  decided  by  Lord  Mansfield,  and  the 
Court  of  Queen's  Bench,  in  Moncoster  v.  fVat- 
son,  3  Burr.  1375;  s.  c,  1  Blac.  402,  and  see 
2  E.  &  Y.  197,  that  where  the  modus  is  not  a 
general  modus,  but  partial,  as  for  corn  or  for 
hay  only,  as  neither  com  nor  hay  grew  on  the 
common  before  the  inclosure,  the  inclosure  is 
not  covered  by  the  ir.odus,  in  which  there  is  no 
equivalent  at  all  for  the  tithes  of  agistment  of 
wool,  milk  lambs,  or  any  other  tithes  of  such  a 
kind  as  could  arise  upon  a  common,  which 
reasoning  of  Lord  Mansfield  is  adopted  by 
F^-re,  C.  B.,  in  Scott  v.  Fenwick,  3  E.  &  Y. 
lithe  Cases,  13 18,  and  in  the  Court  of  Queen's 
Bench,  the  decision  in  Moncaster  v.  IVatson, 
has  recently  been  affirmed  in  the  case  of  Bris- 
coe, Bart.,  V.  Fell,  Clerk,  which  was  before  that 
court  on  the  7th  of  June,  1S42,  being  a  special 
cafe  agreed  upon  under  the  4Gth  section  of  the 
Tithe  Commutation  Act  (the  6  8c  7  W.  4,  c. 
71).  In  Briscoe  V.  Fell,  W,  H.  Watson  was 
for  the  plaintiff  and  Cowling  for  the  defend- 
ant, who  was  rector  of  the  parish  of  Aikton  in 
the  county  of  Cumberland.  The  case  is  not 
reported,  and  is  here  stated  from  Mr.  Cow- 
ling's  brief,  llie  common  appurtenant  there 
was  inclosed  and  divided  by  agreement  among 
the  commoners  in  1627,  and  allotments  con- 
taining fifty  acres  wore  awarded  to  the  plaintiff 
in  respect  of  his  ancient  farm  or  estate.  The 
modus  of  I  /.  2s,  as  there  stated  in  a  terrier  as 
to  the  ancient  farm  was  considered  by  the 
court  to  be  a  modus  for  corn  and  hay ;  the 
case  suted  in  the  modus  to  have  been  made 
and  rendered  fnwn  time  immemorial,  and  that 
no  tithes  in  kind  of  corn,  grain,  or  hay  had 
ever  been  rendered  or  claimed  in  respect  of  the 
said  ancient  farm,  but  that  tithes  in  kind  had 
been  tendered  immemorially  of  wool,  lamb, 
calves,  pigs,  milk,  fowls,  and  eggs,  from  and 
in  respect  of  this  farm,  and  both  previously 
and  subsequently  to  the  inclosure  such  tithes 
in  kind  of  wool,  lambs,  &c.,  had  been  rendered 
immemorially  in  respect  of  the  lands  so  in- 
closed when  any  such  tithes  had  been  pro- 
duced. Upon  the  case  so  stated,  judgment 
was  given  lor  the  defendant. 

"  Coleridge,  J.,  observed  nothing  was  said 
about  uninclosed  lands  by  name.  That  3/oii- 
casier  v.  Watson  was  similar  to  the  present 
case,  and  it  was  determined  in  fact  there  that 
it  did  not  extend  to  the  common.  Patteson, 
J.,  observed  that  the  distinction  was  pointed 
out  by  Parke,  J.,  in  Askew  v,  Wilkinson  3  B.  & 
Ad.    There  the  modus  was  for  all  things." 

In  atiklition  to  the  fu]l  discussion  of  the 
present  state  of  the  Law  of  Tithes,  on  the 


^  "  And  see  also  Askew  v.  WUkinson,  3  B.  & 
Ad.  1 52,  and  the  Bishop  of  Carlisle  v.  Blair, 
1  Yo.  Be  J.  123." 
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points  above  stated,  Mr.  Ripley  includes 
in  his  appendix, — 

"  Lord  Tenterden's  Act,  2  &  3  W.  4,  c.  100 ; 
the  third  report  of  the  real  property  commis- 
sioners; the  questions  relating  to  church  pro- 
perty, submitted  by  the  commissioners  to  the 
bench  of  bishops,  with  their  answers;  and 
then  follow  the  judgment  of  Vice-Chancellor 
Wigram  in  Salkeld  v.  Johnson  ;  the  judgment 
in  the  Queen's  Bench  in  Felloites  y.  C/fly  ;  and 
the  certificates  and  reasons  of  the  judges  of  the 
Court  of  Common  Pleas  in  Salkeld  v.  Johnson. 


NEW  ORDER  IN  BANKRUPTCY. 


BIRMINGHAM  DISTRICT. 

Friday,  Uth  September,  1846. 
Lord  Chancellor. 

Whereas  by  a  statute  made  at  the  parlia- 
ment holden  in  the  7th  &  8th  years  of  the 
reign  of  her  present  Majesty,  Queen  Victoria, 
intuuled,  "  An  Act  to  Amend  the  Law  of  In- 
solvency, Bankruptcy,  and  Execution,"  it 
was  enacted,  amongst  other  things,  after  re- 
citing that  it  might  be  expedient  that  the  Court 
of  Bankruptcy  should  hold  sittings  in  some 
matters  in  bankruptcy  or  petitions  for  protec- 
tion from  process,  at  some  place  or  places  at 
which  such  court  should  o«pt  heretofore  have 
been  used  to  sit ;  that  it  should  be  lawful  for 
the  Lord  Chancellor,  at  any  time  or  times, 
whenever  it  should  appear  to  him  under  the 
circumstances  of  the  case  to  be  expedient,  by 
an  order  or  orders,  to  give  the  necessary  direc- 
tions in  that  behalf. 

And  whereas  it  has  been  represented  to  me 
that  it  will  be  attended  with  benefit  to  the  pub- 
lic, and  it  appears  to  me,  under  the  circum- 
stances of  the  case,  to  be  expedient  that  mat- 
ters of  bankruptcy  and  petitions  for  protection 
from  process,  arising  or  to  arise  within  the 
Northern  Division  of  the  county  of  Leicester, 
or  within  the  town  or  borough  of  Leicester,  or 
within  the  parts  of  Kesteven  and  Holland,  in 
the  county  of  Lincoln,  or  within  the  Southern 
Division  of  the  county  of  Nottingham,  or 
within  the  town  aad  county  of  the  town  of 
Nottingham,  or  within  the  Southern  Division 
of  the  county  of  Derbv,  as  such  divisions  are 
settled  and  described  by  a  statute  made  at  the 
parliament  holden  in  the  2nd  &  3rd  years  of 
the  reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled,  "  An  Act  to  settle  and  de- 
scribe the  Divisions  of  Counties  and  the  Limits 
of  Cities  in  England  and  Wales,  in  so  far  as 
respects  the  Election  of  Members  to  sen*e  in 
Parliament "  should  be  heard  and  determined 
at  the  Town  of  Nottingham.  Now  I  do  hereby 
order  that  the  Court  of  Bankruptcy  for  the 
Birmingham  District  do  hold  sittings,  except 
as  the  Lord  Chancellor  may  otherwise  direct, 
in  the  town  of  Nottingham  for  the  opening  or 
proceeding  upon  all  commissions  or  fiats  in 
bankruptcy  already  issued  or  hereafter  to  be 
issued  agambt  any  pemon  or  persons  residing 
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wutuu  «ne  aivisionsy  towns,  ana  places  ata 
said,  and  for  the  receiving  of  and  proceeding 
upon  all  petitions  for  protection  from  process 
already  presented  or  hereafter  to  be  presented 
by  persons  residing;  within  the  divisions,  towns, 
and  places  aforesaid,  and  in  all  matters  pre- 
paratory to,  or  arising  under,  or  in  the  prose- 
cution of,  such  commissions,  fiats,  or  petitions : 
Provided  always,  and  I  do  hereby  further  order 
that  in  cases  of  jomt  fiats  or  joint  petitions  for 

Protection  from  process  which  shall  be  or  shall 
ave  been  issued  or  presented  against  or  by 
any  persons,  some  or  one  of  whom  shdl  be  or 
shall  have  been  residents  within  the  limits 
hereby  assigned  for  transacting  matters  in 
bankruptcy  at  the  town  of  Nottingham  at  the 
time  of  the  issuing  of  such  fiats  or  commis- 
sions or  the  presenting  of  such  petitions  and 
others  or  other  of  them  shall  be  or  shall  have 
been  resident  elsewhere,  the  business  under 
such  fiats  or  commissions  or  petitions  shall  be 
transacted  at  the  town  of  Nottingham  or  at  the 
town  of  Birmingham,  as  the  court  shall  con- 
aider  most  convenient:  And  I  do  further 
order  that  one  of  the  official  assignees  of  the 
said  District  Court  of  Birmingham  do  have  his 
place  for  transacting  the  business  appertaining 
to  his  office  at  the  town  of  Nottingham,  at 
which  he  shall  transact  all  his  business  in  mat- 
ters of  bankruptcy  or  petitions  for  protection 
from  process  by  virtue  of  this  order  to  be 
transacted  at  the  town  of  Nottingham. 

COTTINOHAM,  C. 


THE  SOLICITORS'  DIARY. 

^This  work  does  not  come  up  to  its  promise. 
The  lists  are  not  peculiarly  adapted  for  solici- 
tors. Most  of  them  are  the  ordinary  lists  in 
everybody's  pocket  book.  The  usual  legal 
lists  are  very  much  abridged  and  very  inac- 
curate, as  shown  by  the  following  instances : — 
The  new  judge  is  placed  before  two  of  the 
older  ones  and  in  the  wrong  court.  Two 
of  the  country  commissioners  in  bankruptcy 
are  omitted.  The  Masters  in  Chancery 
are  given,  not  according  to  seniority,  but 
alphabetically;    and   the    name    of   the  un- 

Sialified  Master's  clerk,  who  never  was  chief 
erk,  is  promoted  to  that  position,  and  the 
duly  qualified  one  last  appointed  is  not  men- 
tioned. Several  of  the  lists  are  taken  from  the 
Legal  Almanac,  without  acknowledgment; 
amongst  others,  the  list  of  country  law  societies 
and  perpetual  commissioners.  On  comparing 
the  latter  list  in  the  Legal  Almanac  with  that 
of  the  Law  List,  several  additional  names  will 
be  found,  lliese  have  been  invariably  copied, 
without  correcting  any  slight  misprint.  Fifteen 
pages  are  devoted  to  country  bankers,  whilst 
several  useful  professional  lists  are  altogether 
omitted  or  unduly  curtailed.  The  index  to  the 
acts  of  last  session,  occupying  nine  pages,  is  a 
mere  copy  of  the  Queen's  printer's  mdex,  and 
comprises  the  miscellaneous  acts.  The  Diary 
does  not  allow  sufficient  space  for  the  average 
amount  of  business. 


PROCEEDINGS  FOR  CARRYING  THE 
SMALL  DEBTS  ACT  INTO  OPERATION. 


The  Lord  Chancellor,  it  appears,  has  di« 
rected  Mr.  Bethune  to  make  inquiries  prepa- 
ratory to  patting  this  act  into  execution.  The 
following  is  the  Lord  Chancellor's  letter  of  in- 
structions, and  Mr.  Betiiune's  circular  to  the 
Clerks  of  the  peace. 

'«  Wimbledon,  Sept,  16. 

'*  Sir, — It  is  the  intention  of  her  Majesty's 
government  to  proceed  forthwith  to  put  in  exe- 
cution the  act  recently  passed  for  the  recovery 
of  small  debts. 

''The  first  thing  to  be  done  is  the  division  of 
the  county  ioto  convenient  districts,  which  will 
be  made  by  the  authority  of  the  Queen  in 
council ;  but  it  is  adnsable  that  the  final  con- 
sideration of  the  subject  should  be  preceded  by 
some  local  inquiry,  in  order  that  a  consistent 
scheme  may  be  brought  under  the  notice  of 
her  Majesty's  advisers. 

"  It  is  my  wish  that  you  should  undertake  to 
conduct  these  inquiries,  for  which  you  are  well 

aualified,  by  your  knowledge  of  the  details  of 
tie  act,  ana  of  the  several  local  acts  which  it 
mil  supersede. 

^  I  annex  the  particulars  of  a  set  of  districts 
with  which  I  have  been  furnished ;  from  which, 
combined  with  the  verbal  instructions  which 
you  have  received  from  me,  you  will  perceive 
the  principles  on  which  I  wish  the  division  to 
be  proposed. 

^'You  will  endeavour  to  ascertain  from 
those  persons  who  appear  to  you  most  likely 
to  be  able  to  furnish  correct  and  disinterested 
information,  how  far  these  districts  are  likely 
to  prove  convenient,  and  what  alterations  may 
be  deemed  desirable.  You  will  be  careful  to 
remind  those  whom  you  consult,  that  this  in- 
quiry is  merely  preliminary,  and  that  full  op- 
portunity will  be  given  for  the  representations 
of  all  parties  concerned,  after  the  formal  notice 
required  by  the  act  shall  have  been  given  in 
the  Gazette,  of  her  Majesty's  intention  to  take 
the  matter  into  consideration. 

'*  I  have  not  thought  it  necessary  that  you 
should  be  furnished  with  more  formal  autho- 
rity than  this  letter  for  instituting  these  in* 
quiries,  not  doubting  that  you  will  meet  with 
ready  co-operation  from  all  persons  capable  of 
assisting  you  in  obtaining  for  her  Majesty's 
government  the  means  of  perfecting  this  mea- 
sure, the  proper  adjustment  of  which  imports 
so  highly  to  the  common  advantage. 
"  I  am,  &c., 

'•  COITENHAM. 

**  J.  E.  D.  Bethune,  Esq.,  &c." 

"  Gwydir  House,  WhkehaU,  October,  1816. 

"  Sir, — Inclosed  I  send  you  some  copies  of 
a  map  showing  the  boundary  of  a  district, 
which  it  has  been  proposed  to  place  under  one 
judge  for  the  purposes  of  the  Small  Debt 
Court  Act. 

"  These  districts  have  been  formed  by  con- 
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Biiumimi  of  tut  dm»ion  of  the  ootmttr  «ider 

the  Act  for  Reflfistering  Births,  Deaths,  and 
Marriaget.    The  dktrict  No.  (  )  con- 

nate of  the  soperiatendent-reKistrar's  districte, 
which  are  named  in  the  accompanying  ^t; 
and  it  is  proposed  that  courto  should  be  held 
m  the  towns  named  at  the  foot  of  the  list  I 
nave  not  thought  it  advisable  at  present  to 
mark  on  the  map  any  subdivisions  of  the  dis- 
trict, because  these  cannot  be  well  adjusted 
until  the  principle  of  the  main  division  into 
districts  is  settled;  and  it  ia  desirable  to  learn 
in  the  first  instance  how  far  that  is  likely  to 
prove  satisfactory.  The  towns  have  been  se- 
lected so  as  to  cover  the  whole  country  with 
courts  as  equally  as  possible,  havinij^  some  re- 
ference also  to  those  towns  in  which  courts 
are  now  held  under  local  acts.  It  is  not  pro- 
posed that  courts  should  be  held  at  the  same 
intervals  in  all  these  towns ;  once  a  week  or 
oftener  will  be  necessary  in  some,  while  in 
others  once  a  fortnight  or  month,  or  even  less 
frequently,  will  be  found  sufficient.  I  request 
that  you  will  uke  the  trouble  of  communicat- 
ing these  lists  to  those  gentlemen  of  your 
county  who,  in  your  opinion,  are  most  hkely 
to  have  considered  the  subject,  and  to  intimate 
to  them  that  I  shall  be  glad  to  profit  by  any 
suggestions  they  may  wish  to  make.  These 
may  be  addressed  either  to  me,  or  to  ray  secre- 
tarv,  Emilios  Clayton,  Esq.,  Gwydir  House, 
Whitehall,  and  indorsed  '  Small  Debts  Courts.' 
After  reinsing  the  lists  upon  such  information 
as  I  shall  receive  in  consequence  of  this  first 
communication,  I  intend  to  send  the  maps, 
corrected  as  may  then  be  necessary,  to  each 
bench  of  magistrates  in  the  county,  and  by 
these  means  I  hope  to  be  enabled  to  present 
an  accurate  report  to  the  Lord  Chancellor  for 
his  consideration. 

"  I  take  leave  again  to  remind  jou  that  the 
inquiry  with  which  I  am  charged  m  this  mat- 
ter is  wholly  preliminary,  and  that  the  subject 
will  come  to  be  discussed  by  her  Majesty  in 
council,  after  the  statutory  month's  notice  has 
been  given  in  the  Gazette,  which  will  not  be 
until  after  the  Lord  Chancellor  has  received 
my  report. 

''The  information  which  I  now  seek  is, 
whether  the  towns  selected  are  well  chosen, 
whether  any  others  ought  to  be  added  or  sub- 
stituted for' those  in  the  list;  ako  whether  any 
part  of  the  proposed  district  would  be  more 
advantageously  annexed  to  an  adjoining  dis- 
trict, or  any  addition  taken  into  it.  For  the 
purpose  of  facilitating  the  consideration  of 
these  questions,  I  have  had  the  situation  of 
•ome  of  the  chief  towns  in  the  adjacent  die- 
tncts  lying  near  the  boundary  marked  in  the 
margin  of  each  map. 

"  I  have  the  honour  to  be.  Sir, 

"  Your  obedient  sen'ant, 
**  J.  E.  D.  Bbthunb." 

"  I  bave  inclosed  some  additional  copies  of 
the  Lord  Chancellor's  letter  of  instructions  to 


IS 


e. 

{The  list  of  districts  throughout  the  country 
too  long  for  insertion.    We  may  mention. 


however,  thitt  six  are  proposed  for  Mid^esex, 
and  two  for  Surrey.  The  latter  two  will  com- 
prise the  whole  of  the  metropolis  south  of  the 
Iliames  and  its  immediate  neighbourhood,  in- 
cluding Oreenmch  and  Woolwich.  The  other 
six  consist  respectively  of  Westminster,  two 
divisions  of  the  Tower  Ha  n1et9,  and  tbree 
other  districts,  formed  ly  subdinding  all  tbe 
metropolitan  portion  of  the  district  now  within 
the  jurisdiction  of  the  County  Court  of  Middle- 
sex. The  city  of  London  is  not  within  the 
scope  of  the  act.] 


INFERIOR  COURTS  NOT  ABOLISHED. 

7b  the  Editor  of  the  Legal  Observer. 

Sir, — I  think  your  correspondents  have  not 
paid  sufiicient  attention  to  the  numerous  in- 
ferior courts  that  are  not  to  be  abolished  by  the 
new  measure;  though  the  idea  may  be  that  their 
practice  will  be  xSken  away;  this,  I  think« 
questionable. 

In  the  reigns  of  Elizabeth  and  the  Stuarte, 
the  inferior  courts  were  a  good  deal  resorted 
to.  Their  action,  practice,  pleadings,  and  appeal 
were,  and  still  are  at  common  law,  but  there 
was  an  awkward  rule,  that  their  judgments 
should  be  strictiy  examined,  and  in  consequence 
there  were  many  writs  of  error  and  false  judg« 
ment,  and  owing  to  this  strict  rule  many  cases 
were  wrecked ;  from  this  as  one  reason,  but 
more  because  the  superior  courts  admmietered 
better  laws  and  better  justice,  many  of  the  in- 
ferior courts  got  into  disuse. 

Still  it  may  be  said,  that  the  old  inferior 
courts, many  with  good  and  experienced  judges, 
will  administer  better  laws  and  better  justice 
than  the  new  small  debt  courts  with  this  im- 
portant advantage,  that  if  wrong — that  wrong 
can  be  remedied  in  the  old  inferior  courts  ac- 
cording to  the  rules  of  common  la%v. 

S.  P« 

By  a  parliamentaiy  return  recently  is- 
sued, it  appears  that  from  the  10th  of  Nov. 
1845,  to  the  10th  of  May  last,  26,375  writs  of 
summons  were  issued  out  of  the  Court  of 
Queen's  Bench;  12,873  from  the  Court  of 
Common  Pleas  ;  and  30,763  from  the  Court  of 
Exchequer.  We  believe  that  more  than  one- 
half  of  the  number  of  these  writs  were  for  sums 
under  20/.    See  the  return,  32  L.  O.  p.  581. 


SHARP  PRACTICE. 
7b  the  Editor  of  the  Legal  Observer. 

AWABD  OF  VBNIRB  IN  ISSUES. 

Sir, — I  am  desirous  of  giving  a  word  of 
caution  to  the  respectable  portion  of  our  pro- 
fession, on  a  point  of  practice.  In  making  up 
and  delivering  an  issue,  it  has  always  been  my 
custom  to  leave  the  award  of  the  venire  in 
blank,  and  I  have  been  informed  by  very  many 
others,  that  they  have  pursued  the  same  course. 
Judge  then  of  my  surprise  to  find  last  week,  a 
summons  sensed  by  one  of  the  (I  am  happy  to 
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Bay,  comparatively  few,)  black  sheep  of  the 
profession,  to  set  aside  the  issue  and  notice  of 
trial,  on  the  ground  of  irregularity,  with  costs, 
''there  being  no  date  in  the  award  of  the 
venire  i"  The  summons  was  attended,  and  it 
was  argued  before  the  learned  judge,  that  in 
point  of  practice  there  was  no  irregularitv,  that 
the  defendant  was  in  no  way  pr^ndiced  oy  the 
want  of  the  date,  and  that  the  summons  must 
be  dismissed.  His  lordship  dismissed  the 
summons,  but  ordered  me  to  pay  6«.  %d,  to  my 
opponent  for  costs  of  amending  issue,  being  of 
opinion,  that  there  should  be  a  date  in  such 
award  of  the  venire.  To  avoid  these  sharks,  I 
would  suggest  the  insertion  of  a  date  for  the 
future,  though  I  still  believe  it  perfectly  un- 
necessary. 

ViOIL. 


NOTES  OF  THE  WEEK, 


X^RCTURKB   AT  THK   XNCORPOBATKD  LAW 
SOCIETY. 

The  articled  clerks  and  others  who  have  sub- 
scribed to  the  lectares  at  this  societv  are  un- 
usually numerous.  The  attention  wnich  has 
been  excited  to  the  necessitv  of  a  higher  degree 
of  l^al  education  than  has  heretofore  orevailed 
has  probably  occasioned  the  increased  attend- 
ance, llie  number  of  members  of  the  society 
who  exercise  their  right  of  attending,  is  also 
greater  than  formerly. 

ADMtSSlbN  OF  SOLICITORS    AT   THE    ROLLS. 

The  Master  of  the  Rolls  has  appointed  Wed- 
nesday, the  18th  Nov.,  at  the  Rolls  House, 
Chancery-lane,  to  swear  in  the  candidates  for 
admission  on^he  Roll  of  Solicitors  for  this 
term.  ITiis  will  allow  time  for  the  examination 
and  admission  in  the  Common  Law  Courts  of 
nearly  all  the  candidates.  The  few  whose 
articles  expire  after  that  day,  but  before  the 

'  end  of  the  term,  may  be  sworn  in  at  West- 

FiRST  DAY  OF  TERM.— THE  NEW  JUDGES  I ™»ns*«r  ^X  spccial  permission. 

AND    COUNSEL.  I  FURTHER    PROROGATION    OF    PARLIAMENT. 

The  Rigrht  Hon.  Sir  Thomas  \yUde,  the  New  ]     The  House  of  Lords  met  on  the  4th  inst.. 
Chief  Justice,   and   now  a  Privy  Councillor,  and  parliament  was  prorogued  by  commission 


took  his  seat  on  the  first  day  of  Term,  amidst 
a  crowded  court.  This  promotion  is  a  happy 
illustration  of  our  free  and  excellent  constitu- 


to  the  12th  January,  but  without  the  words 
*'  for  the  dispatch  of  business."  There  will, 
therefore,  in  all  probability,  be  a  further  ad- 


tion.     As  the  humblest  peasant  may  become  journment  to  the  end  of  January  or  beginning 
the  first 'peer  of  the  realm,  so  a  member  of  of  February, 
the  third  branch  of  the  profession  may  become ' 


a  chief  of  the  liighast.  Well  has  the  present 
chief  won  his  way.  Rapidly  as  a  young  man 
obtaining  by  his  own  talent  and  exertion  a 
large  practice  as  an  attorney;  with  still  in- 
creasing power,  learning,  and  untiring  energy, 
advancing  to  the  most  eminent  position  at  the 
bar,  and  now  destined,  we  hope  lor  many  year^, 
to  dignify  the  judgment  seat. 

Mr.  Justice  Erie  has  been  promoted  (if  it 
mav  be  so  termed)  from  the  seat  of  the  Junior 
Judge  in  the  Common  Pleas  to  the  like  posi- 
tion in  the  Queen's  Bench :  and  Mr.  Justice  j  ,    i    «  <■  «      •.    ..i_  .i  i  ^ 
Vaughan  Williams,  the  new  judge,  has  taken  '  ^"""^y'' *"^  »^»"  ^^^^^^  »^  ^*^ '*^«  *^^^» '*^*- 
his  seat  in  the  Common  Plens.     All  the  puisne  |  ing  to  Costs:  two  subjects  of  very  general 
judges,  however,  no  matter  of  which  of  the  three  interest  and  importance  to  our  readers.] 
courts,  rank  according  to  the  date  of  their  ap- 
pointments to  the  bench. 

The  new  Queen's  Serjeants  and  Counsel, 


ANALYTICAL  DIGEST  OF  CASES, 

REPORTED   IN    ALL  THE   COURTS. 

Xaio  of  ^ttomrjjft. 
[The  plan  of  subdividing  the  Digest,  enables 
us  conveniently  to  place  before  our  readers  the 
points  decided  from  time  to  time  under  each 
general  head  of  Law  and  Practice;  and  we 
commence  a  New  Series  with  the  Law  of  At* 


ARTICLED   CLERK. 

Commencement  of  service  under  discretion 
whos3  promotion  we  announced  in  the  vacation,  V»p^»  by  6  ijr  7  Vict.  c.  73,  s,  9.  —  Where  the 
were  called  and  took  their  seats  within  the  bar  j  attorney  filing  the  affidavit  under  6  &  7  Vict, 
of  the  several  courts  at  Westminster,  viz.,  Mr. !  c.  73,  s.  8,  had  omitted  to  state  therein  that  he 
Serjeant  Talfourd  and  Mr.  Serjeant  Manning,  as.  had  been  duly  admitted  an  attorney,  as  ex 
Queen's  Serjeants;   Mr.  Bacon,  Mr.  Walpole, '  pressly  required  by  that  act     T>^-  """••'^  »^**' 


and  Mr.  Rolt,  of  the  Chancery  bar ;  and  Mr. 
Humphrey,  the  Conveyancer,  as  Queen's  Coun- 
sel, and  Mr.  Seijeant  Murphy  and  Mr.  Serjeant 
Byles  having  patents  of  precedence. 

MIDDLE   TEMPLE    LECTURES. 

The  lectures  on  jurisprudence  and  civil  law 
at  the  Middle  Temple,  we  understand,  will- 
commence  on  Monday  the  Qth  November,  at  a 
quarter  past  7  o'clock  in  the  evening,  in  the 
Middle  Temple  Hall,  llie  lectures  are  to  be 
open  to  students  of  all  the  Inns  of  Court,  upon 
application  to  the  under^trefisurei*. 


The  court,  after 
the  lapse  of  six  months,  allowed  a  supplemental 
affidavit  to  that  effect  to  be  filed ;  and  the  ser- 
vice of  the  articled  clerk  to  be  computed  from 
the  date  of  the  articles,  under  the  discretionary 
power  given  by  the  9th  section.  Exparte  Ho- 
beri  Bruce  Fraser,  32  L.  O.  278. 

AUDIENCE. 

Barrister.  —  Exclusive  Audience  at  Sesshne. 
—The  court  refused  to  grant  a  rule  for  a  eerti" 
orffH  in  order  to  bring  up  an  order  made  by 
justices  at  quarter  sessions^  that  exclusive  au- 
dience should  be  granted  to'barristerd  there  at 
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It 


all  times  vhen  four  barristera  were  present. 
Tlie  Queen  v.  The  Justices  of  Denbighshire,  32 
L.  O.  323. 

BILL  OF   COSTS. 

Name  of  ctmrt  in  which  business  done. — 
Under  stat.  2  Geo.  2,  c.  23,  s.  23,  an  attorney's 
bill  for  work  and  disbarsements  in  a  suit,  must 
specify  the  court  in  which  the  suit  was.  Lewis 
V.  rnmrose,  6  Q.  B.  265. 

CBRTIFICATB. 

Costs. — ^Whcre  the  solicitor  whose  name  ap- 
peared to  the  bill  on  behalf  of  the  plaintiff,  had 
not  taken  out  his  cet  tificate,  the  court  upon 
motion  to  take  the  bill  off  the  file  for  irrefiu- 
larity,  ordered  the  name  of  another  solicitor  to 
be  substituted,  and  gare  special  directions  for 
ensuring  accuracy,  and  bond  fides, — orderinff  the 
plaintiff,  and  tlie  party  whose  name  had  been 
used  as  solicitor  to  the  bill,  to  pay  the  costs  of 
the  application.  Richardson  y,  Moore,  33 
L.  O.  516. 

CLERK  TO    MAGISTRATES. 

In  an  application  at  petty  sessions  for  an 
order  in  bastardy,  an  attorney  acted  as  clerk  to 
the  magistrates,  and  as  attorney  to  the  person 
against  whom  the  order  was  applied  for.  The 
case  was  adjourned,  on  the  second  hearing  an 
order  was  made,  but  the  witnesses  were  not  re- 
sworn on  this  occasion,  llie  attorney  gave 
notice  of  ajppeal,  and  took  the  objection  in  the 
grounds  oi  appeal,  that  there  was  no  re-swear- 
ing of  the  witnesses.  The  order  was  abandoned, 
and  after  payment  of  reasonable  co8ts  a  second 
order  was  applied  for,  when  the  same  attorney 
objected  to  the  jurisdiction  of  the  magistrates 
to  make  a  second  order,  the  former  one  being 
still  in  existence.  Tlie  court  granted  a  rule 
fiist,  calling  upon  the  attorney  to  show  cause 
why  he  should  not  answer  the  matters  in  the 

affidavit.     In  the  matter  of ,  32  L.  O. 

302. 


Q.  U.  857 
&  E.  9!f(). 


Dsmfvrd  v.  Sliuttlevrortli,  11  A, 


LIEN. 

1.  Title  deeds,  —  ITie  mortgagee  of  lands 
handed  over  the  deeds  to  his  attorney.  The 
mortgagor  paid  the  principal  and  interest,  and  i  be  sued  in  either,  at  the  option  of  the  })laintiff 


a.  Certificated  conveyancer, — ^A  certificated 
conveyancer  has  no  lien  on  deeds,  &c.  delivered 
to  him  for  work  done  "  wUh  and  in  respect  ^" 
them. 

Semble,  per  Alderson,  B.,  otherwise  if  the 
work  is  done  upon  them.  Steadman  v.  Hockley, 
32  L  O.  690. 

3.  Arbitration, — Bankruptcy,— A  cause  and 
all  matters  in  difference  between  A,  and  B,, 
were  referred,  C.  consenting  to  be  made  a  party 
to  the  reference.  The  arbitrator  directed  a 
verdict  to  be  entered  for  B,,  but  directed  that 
C.  should  pay  to  A,  52/.  lOs,,  and  costs  of  the 
reference  and  award.  A,  having  become  bank- 
runt,  C.  declined  to  pay  without  authority  from 
A.s  assignee :  Held,  that  A.*s  attorney,  who 
had  a  lien  upon  the  award  for  his  costs,  was 
not  entitled  to  an  order  upon  C.  under  the 
1  &  2  Vict.  c.  1 10,  s.  18.  Holoroft  v.  Manby, 
7  M.  &  G.  843. 

.NEGLIGENCE. 

An  attorney  being  employed  to  conduct  a 
prosecution,  gave  an  undertaking  that  he  would 
not  charge  full  fets,  but  that  he  would  only 
charge  the  mcMiey  actually  expended  in  con- 
ducting the  business.  In  consequence  of  the 
negligent  conduct  of  the  attorney  the  indict- 
ment failed. 

Held,  that  he  could  not,  under  such  circum- 
stances, recover  back  the  money  so  expended. 
Lewis  v.  Samuel,  32  L.  O.  471. 

PRIVILEGE. 

1.  Plea  in  abatement.— -The  rule,  that  a  privi- 
leged person  loses  his  privilege  if  sued  with  an 
unprivileged  person,  is  not  affected  by  the  2  "W. 
4,  c.  39. 

A.  and  B.,both  being  attorneys  of  B.  R.,  B. 
b?ing  also  an  attorney  of  C.  P.,  were  sued  in 
the  latter  court. 

Held,  that  A.  could  not  insist  upon  his  pri- 
vilege of  being  sued  in  B.  R.  Rasirick  v. 
Beskwith,  7  M.  &  G.  905 

2.  Attorney  of  two  courts. — A  defendant  who 
is  an  attorney  of  two  of  the  superior  courts  may 


the  lands  were  reconveyed  to  him, 

Held,  that  the  attorney  could  not  retain  the 
deeds  against  him,  as  a  security  for  the  ex- 
penses of  the  transaction  due  from  the  mort- 
gagee to  the  attorney 

And  that  the  mortgagor  ha\*ing,  under  pro- 
test, paid  such  expenses  to  the  attorney  in  order 
to  get  the  deeds  back,  might  maintain  assump- 
sit for  money  had  and  received  against  the  at- 
torney for  money  so  paid  : 

And  that  the  attorney  was  a  princi])al  in  the 
transaction,  and  could  not  allege  that  the  ac- 
tion should  have  been  brought  against  the 
mortgagee.      Wakefield  y.  Newbon,  6  Q.  B. 
276. 
Cmss  ekeil  in  iIm  jiidgiMot :  Hdltis  ▼.  Clsridge. 
.   4THuaU  807;  Skeiiu  v.  Beale.  II  A    &   £. 
98J»  991 ;  Parker  v.  Great  WMtern    Uailwa> 
Company,  7  M.  &  G.  293,292;  Smith  r.Sieap, 
12M.&*W.585;  Asbmole  v.  VVaiiiviri);bt,  2 


Watford  v.  Fleetwood,  14  M.  &  W.  449. 
See  Rastrick  v.  Beck  worth,  14  Law  J.,  C.P. 

(N.  S.)  1. 

RETAINER. 

In  an  action  by  A.  and  B.,  who  were  attor- 
neys, against -surveyors  of  highways  of  a  parish, 
for  business  dope  in  procuring  an  order  of 
magistrates  to  divert  highways  in  the  parish, 
and  on  an  appeal  against  that  order,  it  appeared 
that  A,  and  B.,  in  their  bill,  charged  for  draw- 
ing a  resolution  of  a  parish  meeting  held  before 
the  order  was  applied  for,  which  resolution 
stated,  that  the  order  was  to  be  applied  for  *'  at 
the  instance  and  at  the  expense  of  the  B.  &  G. 
Railway  Company :"  Held,  that  A.  and  B. 
must  be  considered  to  have  undertaken  the 
business  on  those  terms,  unless  there  was  an 
express  employment  of  them  by  the  defendants, 
and  on  their  credit,  of  which  there  ought  to  be 
direct  proof.    Spunrifr  y.  Allen,  2  jO«  &  K.  210 
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TAXATION. 

1.  Jurisdiction  of  common  law  courts.  — 
"  Person  liable*'  under  6(^7  Vict,  c  73,  s,  38. 
— Semble,  that  under  the  Attorneys  and  So- 
licitors Act,  (6  &  7  Vict.  c.  73,  8.  37,)  all  the 
common  law  courts  therein  mentioned  have  a 
common  iurisdiction  to  refer  for  taxation  an  at- 
torney's bill  for  business  done  in  any  of  them. 

Where  a  surveyor  of  highways  within  a 
parish  employed  an  attorney  to  conduct  an  in- 
dictment for  an  obstruction  of  one  of  the  high- 
ways, and  to  transact  other  business,  and  paid 
his  bill  out  of  the  monies  raised  by  the  high- 
way-rate :  HeM,  that  the  rate-payers  were  not 
persons  "liable  to  pay,"  within  the  meaning  of 
the  statute  6  &  7  Vict.  c.  73,  s.  33,  and  could 
not,  therefore,  apply  for  a  reference  of  the  bill 
to  taxation.    Barber,  m  re,  14  M.  &  W.  720. 

Cose  cited  in  the  judp^ment:  In  re  Carew,  14  Law 
Jv  N.  S.,  Cbanc.  100. 

2.  Costs  out  of  pocket. — An  attorney  on 
being  retained  to  brmg  an  action,  gave  the  fol- 
lowing undertaking : — *'  Should  the  damages 
or  costs  not  be  recoverable  in  this  action,  under 
circumstances,  I  shall  charge  you  costs  out  of 
purse  only."  The  plaintiflT  obtained  a  verdict, 
with  600/.  damages,  for  which  sum  and  costs, 
judgment  was  entered  up.  The  defendant  took 
the  benefit  of  the  Insolvent  Act,  and  the  divi- 
dend on  his  estate  awarded  to  the  plaintiff,  was 
272/.  odd.  The  Master,  on  taxation,  allowed 
the  attorney  costs  out  of  pocket  only,  but  re- 
ferred the  matter  to  a  judge,  who  directed  the 
taxation  of  costs  out  of  pocket  only.  A  second 
summons  was  taken  out  before  the  same  judge  to 
review  the  taxation,  and  dismissed :  Held,  first, 
that  the  party  was  not  precluded  from  appeal- 
ing to  the  court  j  and  secondly,  that  the  tax- 
ation was  incorrect:  that  the  attorney  only 
meant  to  guarantee  the  goodness  of  the  suit, 
not  the  solvency  of  the  defendant.  Stretton, 
in  re,  3D.  &  L.  278. 

3.  Highway, — Surveyor. — Where  an  attorney 
is  retained  by  a  surveyor  acting  under  the 
Highway  Act,  the  parties  who  contribute  to  a 
rate  out  of  which  the  attorney's  bill  is  paid,  are 
not  "  persons  liable  to  pay  the  bill ;"  so  as  to 
enable  them  to  apply  for  its  taxation,  under  the 
6  &  7  Vict.  c.  73.  Barber,  in  re,  3  D.  &  L. 
244. 

In  re  Carew,  Rolls 


not  be  done,  a  disobedience  to  that  act  is  itself 
an  indictable  offence. 

Where  in  the  same  clause  in  an  act  of  par* 
liament  there  is  a  general  prohibition  declared, 
and  some  particular  penalty  is  inflicted,  then 
the  proceeding  for  a  violation  of  the  jirohibition 
must  be  according  to  the  specific  remedy 
pointed  out;  but  where  the  prohibition  is  in 
general  terms,  a  violation  of  the  prohibition  is 
an  indictable  offence,  although  a  particular 
penalty  may  be  given  in  a  subsequent  clause  in 
the  same  statute.  The  Queen  v.  Buchanan,  32 
L.  O.  155. 


RECENT    DECISIONS  IN   THE  SUPE- 
RIOR COURTS. 


REPORTED    BY 


BARRISTERS 
COURTS. 


OF    THE    8EVBRAI. 


Case  cited  in  the  judgment : 
Ct.y  Dec.  Xt,  1844. 


UNDERTAKING. 

When  summarily  liable. — An  attorney  may, 
upcn  motion,  be  ordered  to  pay  money  pursu- 
ant  to  his  undertaking,  and  to  pay  the  costs  of 
the  application,  though  three  years  have  elapsed 
since  the  money  became  due.  In  re  Robert 
Swan,  gent.,  one,  ^*c.,  32  L.  O.  229. 


Eorlr  dbwurllar* 
In  re  Pinder.    Nov.  4,  1846. 

TAXATION  OF  ATTORNEY'S    UNSIGNED   BILI* 
A    MONTH   AFTER   DELIVERY. 

The  Lord  Chancellor  in  this  case,  (of  which 
we  shall  give  a  full  report  hereafter,)  on  ap- 
peal from  the  Master  of  the  Rolls,  said,  that 
the  6  &  7  Vict.  c.  73,  required  that  a  solicitor's 
bill  should  be  signed,  or  equivalent  to  it,  before 
he  could  sue.  This  was  for  the  protection  of 
the  client,  in  order  that  he  might  have  timely 
and  distinct  notice  of  the  demand;  bdt  did  not 
restrict  the  taxing  solicitors'  bills  to  such  only 
as  were  prepared  in  that  form.  The  opinion, 
therefore,  of  the  Master  of  the  Rolls,  which 
was  also  consistent  with  the  practice,  was  cor- 
rect, namely,  that  a  client  might  have  a  solici- 
tor's bill  taxed  which  had  been  deUvered  to 
him,  although  not  signed  by  such  solicitor. 

The  point  raised,  that  the  taxation  was  after 
the  month  from  delivery  of  the  bill,  made  no 
difference  in  the  case:  the  only  distinction 
drawn  by  the  statute  being,  that  within  the 
month  tne  court  had  no  discretion  in  the 
matter,  but  after  that  time  might  grant  the 
order  to  tax,  with  such  restrictionB  as  it  should 
think  necessary. 

Russell  y.  NicAo/^.— Michaelmas  Term,  1846. 

WARD.— SETTLE- 


UNQUALIFIED    PRACTITIONER. 

Indictment, — Misdemeanor  under  6^7  VieL 
o.  73  — It  is  an  indictable  offence  under  the 
6  &  7  Vict,  c;  73,  8.  2,  to  practise  i 
ney  without  being  duly  qualified. 


MARRIAGE    OF    INFANT 
MSNT. 

The  court  wiU  direct  a  settlement  on  the  ajH 
plication  of  the  mother  of  an  infant  ward, 
who  has  married  without  a  settlement  being 
extended,  aUhaugh  the  mother  may  have  con- 
sented to  the  marriage,  and  an  assignment 
may  haoe  been  made  by  the  ward  and  her 
husband  after  the  marriage  to  a  third  party. 
In  this  case  a  petition  was  presented  by  the 
'moUier  of  an  infant  who  was  entitled  under  her 
an  ttttor*  I  grandfather's  will  to  certain  property  on  her  at- 
taining the  age  of  21,  and  who  had  married 


In  a  matter  of  public  concern  where  an  act  t  shortly  after  she  had  attained  the  age  of  17, 
of  parliament  says  that  a  particular  act  shall  |  praying  for  the  discharge  of  a  stop  order  that  had 
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been  obtained  hj  a  Mr.  'Arden,  to  whom  the 
daughter  and  her  husband  had  after  the  mar- 
riage aangned  the  daughter's  instalment,  and 
for  a  settlement 

Mr.  Siuart  and  Mr.  Hallttt  for  the  peti 
tioner. 

Mr.  ToUtr,  for  the  respondents,  contended 
that,  as  the  interest  of  the  daughter  was  only 
contingent,  she  could  not  have  been  made  a 
ward  of  Chancery,  and  that  as  the  mother  was 
only  in  the  position  of  a  stranger  she  had  no 
right  to  present  the  petition.  Besides  which 
she  had  consented  to  the  marriage. 

The  Vice»ChttHceUor  said,  whether  the  pro- 
perty of  an  infant  were  vested  or  contingent, 
she  might  in  either  case  be  made  a  ward  of 
court,  and  the  court  would  take  care  of  her 
properU.  It  appeared  that  the  young  lady 
married  shortly  after  she  bad  attained  the  age 
of  17,  and  whether  the  mother  had  consented 
to  the  marriage  or  not  was  immaterial :  she  had 
a  perfect  right  to  present  a  petition  for  a  settle- 
ment, and  this  she  had  done.  In  1844,  Mr. 
Arden  by  indenture  took  a  life  interest  hy  as- 
signment from  this  young  lady,  and  in  that 
assignment  there  was  a  reference  to  the  proceed- 
ings in  the  cause,  so  that  he  might  have  ascer- 
tained the  young  lady's  position.  He  then  ob- 
tained an  order  on  a  petition  by  himself,  that 
no  part  of  the  fund  should  be  paid  over  with- 
out notice  to  him.  This  was  a  more  extensive 
order  than  he  was  entitled  to,  and  must  be  dis* 
charged  with  costs,  and  as  there  was  nothing 
special  in  the  case,  there  should  also  be  the 
usual  order  for  a  reference  to  the  master  to  as- 
certain  whether  a  marriage  had  taken  place 
and  to  approve  of  a  proper  settlement. 


(Before  the  Four  Judges.) 
La  Forest  y.'Wall.    Michaelmas  Term,  1846. 

PLEADING. — RBPLICATION. — DB  INJURIA. 

In  an  action  on  several  bUls  of  exchange 
against  the  defendant  as  occupier^  the  Je- 
fendant  pleaded,  that  they  were  accommo- 
dation bills,  and  that  the  plaintiff  tsas  an 
holder  without  value.  Replication  de  in- 
juria. After  issue  joined  the  defendant 
struck  out  the  simiHter  and  demurred  to 
the  replication  J  the  demurrer  was  after- 
wards struck  out  by  a  judge  at  cham* 
bers  as  frivolous,  the  ease  went  down  to 
trial,  and  a  verdict  found  for  the  plaintiff. 
On  triplication  to  set  aside  the  oraer  qf  the 
learned  judge  and  all  subsequent  proceed- 
ings, on  the  ground  that  the  replication  was 
Imds  the  court  held  that  the  replication 
was  good,  and  that  they  would  not  interfere 
with  the  discretion  exercised  by  the  judge  at 
chambers. 

This  was  an  action  on  several  billa  of  ex- 
change tocepled  by  the  defendant,  who  pleaded 
that  the  biUe  were  accepted  for  the  aecommo- 
datiaii  of  one  Cfifton,  and  that  the  plaintiff  was 
a  holder  of  the  bills  without  any  valne  what- 
To  tins  plea  the  plaintiff  refrfied  de  it^ 


juria.  The  issue  was  made  np  and  notice  of 
trial  was  given.  The  similiter  was  afterwards 
struck  out,  and  the  plaintiff  demurred  to  the 
repUcation  as  not  bemg  apphcable  under  the 
circumstances.  The  case  came  before  the 
Chief  Baron  at  chambers,  when  be  made  an 
order  to  strike  out  the  demurrer  as  frivolous. 
The  case  afterwards  went  down  to  trial,  and  a 
verdict  was  found  for  the  plaintiff. 

Mr.  Boville  now  moved  to  set  aside  the  order 
made  by  the  Chief  Baron  and  all  the  subse- 
quent proceedings,  on  the  ground,  that  the  re- 
plication de  injuria  was  bad  on  demurrer,  and 
that  the  demurrer  ought  to  have  been  allowed^ 
He  relied  on  the  case  of  Purchell  v.  Salter, 
for  the  purpose  of  showing  that  t^ie  replication 
was  baa,  the  rule  then  bemg  laid  down  that  de 
injuria  only  applies  to  matter  gf  excuse  or  jus* 
tiBcation,  and  not  to  matter/of  excuse. 

Lord  Denman,  C.  J.  It  seems  to  me  this  is 
a  good  replication,  and  I  think  we  ought  not 
to  interfere  with  the  discretion  which  has  been 
exercised  by  the  learned  Chief  Baron. 

Coleridge,  IVightman,  and  Erie,  J.s,  con-  * 
curred. 

Rule  refused. 

The  Queen  v.  The  Justices  of  Radnor. 
Trinity  Term,  1846. 

MANDAMUS. —  COSTS   OP  MAINTENANCE  UN- 
DER THE  9  GEO.  4,   C.  40. 

On  the  l^th  of  November,  1843,  an  order  was 
made  by  two  justices  of  the  county  qf  Rod-' 
nor,  under  the  9  Geo.  4,  c.  40,  for  the  re- 
moval of  an  insane  pauper  to  an  asylum  in 
Shrewsbury.  On  the  30th  of  November  an 
order  was  made  by  the  same  justices,  ad'- 
judging  the  pauper  to  be  settled  in  H.,  and 
directed  that  parish  to  pay  lOs,  a  week  for 
the  support  of  the  pauper  in  the  asylum, 
H.  appealed  against  this  order,  and  the 
sessions  for  the  county  of  Radnor,  on  the 
llthof  April,  1844,  confirmed  the  order, 
subject  to  a  case  which  came  on  for  argu- 
ment on  the^lst  of  January  last,  when  this 
court  quashed  the  order  of  sessions. 

The  court  refused  a  mandamus  to  compel  the 
justices  of  the  county  of  Radnor  to  make 
an  order  on  the  county  treasurer  to  repay 
the  parish  of  H.  the  money  they  had  ex* 
penaed  in  support  of  the  pauper  in  the 
asylum  from  April,  1844,  to  January,  1846» 

Bt  an  order  of  two  justices,  dated  the  30th 
November,  1843,  the  settlement  of  J.  P.  Wood, 
an  insane  pauper,  was  adjudged  to  be  in  the 
parish  of  Heyop,  in  the  county  of  Radnor,  and 
Uie  overseers  of  that  parish  were  directed  to 
make  certain  weekly  payments  to  the  keeper  of 
an  asylum  for  the  reception  of  insane  persona 
at  Shrewsbury,  in  the  county  of  Salop.  On 
appeal  Ae  sesabns  confirmed  the  order,  snbjecl 
to  a  special  case.  The  case  was  set  down  in 
the  Crown  Paper,  and  came  on  to  be  heard  at 
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the  sittings  after  last  Hilary  Term,  when  the 
court  quashed  the  order  of  sessions^  on  the 
ffround  that  the  order  ought  to  have  been  made 
by  two  justices  of  the  county  in  which  such 
asylum  was  situate. 

In  Easter  Term  last  a  rule  nisi  was  obtained 
calling  upbil  the  justices  of  Radnor  to  show 
cause  why  a  writ  of  mandamus  should  not  is- 
sue, commanding  *thent' to  pay  or  order  to  be 
paid  to  the  churchwardens  md  orerseers  of  the 
parish  of  Heyop,  out  of  the  county  rates  of  the 
aud  couAty,  the  sum  of  50/.  IO5.,  being  the 
sum  ])aid  by  the  said  parish  for  the  mainte- 
nance, medicine^  and  care  of  the  said  insane 
pauper  between  the  30th  of  November,  1843, 
and  the  3Ut  of  January,  1846. 

Mr.  E.  V,  miliams  showed  canse.  The 
order  of  juBlioes  was  made  nnder  the  9  Oeo.  4, 
c.  40,  a.  38,  -  wliicfa  enablea  justices  to  inquire 
into  the  settlement  of  insane  paupers,  and  to 
remove  them  to  a  public  hospital  or  a  private 
asylum,  and  if  the  settlement,  can  be  ascer- 
tained, the  parish  where  such  pauper  is  settled 
is- to  be  liable  for  the  maintenance  of  the  pauper 
whilst  in  such  hospital ;  but  if  the  settlement 
of  the  lunatic  cannot  be  ascertained,  then  by  the 
41st  section  the  justices  are  enabled  to  make 
an  order  on  the  treasurer  of  the  county  within 
which  such  insane  pauper  maybe  found,  out 
of  the  county  rates  for  the  maintenancft  '  such 
pauper  in  the  hosp:tal  or  licensed  house.  Ibis 
rule  has  been  obtained  on  the  assumption  that 
the  legislature  has  made  the  county  funds 
primarily^  lialrle  for  the  support  of  insane 
paupers,  whereas  the  liability  of  the  county 
only  attaches  where  their  place  of  settlement 
cannot  be  ascertained ;  for  when  such  settle- 
ment is  discovered  the  parish  is  made  liable  for 
expenses  incurred  while  the  paui>er  is  living  in 
an  asylum. 

Mr.  Pashiey,  contrk.  The  cases  on  this  sub- 
ject go  to  show  that  the  statute  9  Geo.  4,  c.  40, 
throws  the  primary  liability  of  supporting  in- 
sane paupers  on  the  county  fund  :  Regina  v. 
The  Justices  of  Kent,""  Retina  v.  Darton.^ 
Money,  therefore,  has  been  paid  by  this  parish 
in  ease  of  the  county  fund,  which  they  are  en- 
titled to  have  refunded  by  some  means,  and 
the  remedy  by  action  not  being  available  in 
such  case,  the  court  will  grant  a  mandamus. 
Money  paid  under  a  void  authority  may  be  re- 
covered back,  Lindon  v.  Hooper;^  and  the 
parish  officers  of  Heyop  having  paid  a  sum  of 
m*>ney  under  an  order  of  justices  which  they 
could  not  disregard,  but  which  was  afterwards 
quashed  by  this  court,  are  in  the  same  situation 
as  if  no  such  order  had  ever  been  made.  The 
case  in  principle  is  much  the  same  as  the 
liability  of  a  parish  to  pay  for  surgical  aid  and 
attendance  afforded  to  casual  poor,  although 
such  attendance  was  not  given  at  the  request 
of  the  parish. 

Lord  Denmtin,  C.  J.  I  think  this  rule  must 
be  discharged.  An  analogy  has  been  drawn 
from  the  liability  of  a  parish  to  pay  for  surgical 
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aid  afforded  to  casual  poor ;  but  there  is  no 
authority  for  saying,  that  in  case  of  non-pay- 
ment the  party  might  come  to  this  court  for  a 
mandamus  to.  compel  the  parish  to  pay. 

Mr.  Justice  Patteson,  Argue  the  case  as 
you  will,  it  comes  to  this :— the  4 1st  section  di- 
rects that  the  money  can  only  be  paid  under 
an  order  of  two  justices,  am!  they  have  failed 
to  make  such  an  order.  I  do  not  see  how  we 
can  grant  a  mandamus  to  supply  that  defect. 
,  We  cannot  anticipate  that  the  justices  would 
omit  to  do  their  duty. 

Mr.  Ju9\AceWitKam,  We  ougiht  to  have 
some  authority  to  satisfy  the  court  that  the 
justices  of  Radnor  have  power  to  make  an 
order  to  pay  a  sum  of  money  out  of  the  county 
fund.  The  parish  officers  of  Heyop  seem  to 
say,  that  becau^  they  have  paid  a  sum  of 
money  which  tliey  think  they  ought  not  to 
have  })aid,  this  court  will  grant  a  mandamus  to 
compel  the  repayment  of  such  money ;  but  I 
do  not  think  that  any  authority  has  been  shown 
for  such  an  application. 

Rule  discharged. 

<h\ittxCi  ISciu^  gi\tctic?  Cffurt. 

B^hell  V.  Slack,    Micha^lma^  Term,  Nor.  «, 
H4G. 

JUDGMENT  CA.  NGN. — PEREMPTORY  UNDER- 
TAKING. 

Where  a  rule  for  judgment  ets  in  case  of  a 
nonsuit,  had  been  discharged  on  a  pcpsmp" 
torg  undertaking  to  try  within  a  certain 
time,  and  the  trial  took  place  after  the  «ap- 
piration  of  the  time,  but  before  the  court 
could  be  moved  for  a  rule  for  judgment  f^ 
the  default,  the  court  granted  a  rule  in  the 
alternative  for  judgment  as  in  ease  of  a 
nonsuit;  or  Jbr  setting  aside  the  trial, 

E.  H.  Woolrych  moved  for  a  rale  absolute 
for  iudgment  as  in  case  of  a  nonsuit,  tiie  de- 
fennant  not  having  proceeded  to  trial  pursuant 
to  his  peremptory  undertaking.  The  under- 
taking had  been  to  try  within  two  months, 
which  expired  on  the  12th  August.  Notice  of 
trial  had  been  giv.'n  for  the  10th  August,  on 
which  day  the  defendant  attended  with  wit- 
nesses, but  the  plaintiff"  did  not  appear.  A 
fresh  notice  of  trial  having  been  served  on  the 
1 1th  August  for  a  day  subsequent  to  the  expi- 
ration of  the  two  months  the  defendant  re- 
fused to  appear,  and  a  verdict  pissed  for  the 
plaintiff^  for  6/.  The  writ  of  trial  being  return- 
able before  the  present  term,  the  defendant  ap- 
plied to  a  judge  at  chambers  and  obtained  an 
order  for  staying  proceedings  in  the  action  un- 
til the  present  application  should  have  been 
made  to  the  court.  It  was  now  urged  that  the 
plaintiff^s  default  was  complete  on  the  lOtb 
August,  and  could  not  be  purged  by  the  sub- 
sequent trial.  Reference  was  made  to  Lumley 
V.  Dubourg,  14  M«»e.  &  W.  295,  and  Rogers  v. 
Vandercom,  15  L.  J.,  N.  S.  313;  and  it  was 
submitted  that  the  defendant  was  entitled  to  a 
rule  absolute. 

Patteson,  J.,  doubted  whether  the  trial,  al- 
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Alderson,  B.  In  the  action  of  debt  tlie 
plainliflrBiieg  not  only  for.  the  debt,  but  also  for 
its  detention,  the  result  of  which  is  damages. 
Then  the  term  "cause  of  action'-  includes 
everything  that  the  pUiintiff  goes  for. 

Rule  refused. 

.   Court  of  KcbutP. 
Exports  Gover  re  Huu^kreys.  August  1, 1846. 

ASSiONBC— BIDDING    AT    8ALB    OF    BANK- 
RUPT'S   SPPBCT8. 

Where  an  assignee,  without  Uave,  bids  at  ths 
sale  by  auction  of  the  bankrupt's  property, 
although  for  the  purpose  of  raising  the 
biddings  merely,  the  amri  wiH  direct  a  re- 
sale,  ordering  such  assignee  to  make  good 
the  difference,  if  any,  between  the  results  of 
the  two  sales. 

This  was  the  petition  of  a  creditor  of  the 
bankrupt,  for  the  purpose  of  obtaining  the 
order  of  the  court  that  the  assignee,  who  had 
bought  in  part  of  the  bankrupt's  property  at  a 
sale  by  auction,  might  be  held  to  his  bargain. 
The  bankrupt  was  the  proprietor  of  an  hotel 
in  the  Haymarket,  which  was  held  subject  to 
a  mortgage.  The  hotel  had  been  advertised 
for  sale  by  public  auction,  and  at  this  the 
biddings  had  been  offered  up  to  600/. ;  one  of 
the  assignees  (the  respondent)  bade  650/.  A 
protest  was  entered  by  the  mortgj^ee  against 
ihe  right  of  the  assignee  to  bid  at  all,  without 
leave  of  the  court.  The  a#«iguoe  ultimately 
bade  670/.,  for  which  sum  the  hotel  wao 
knocked  down  to  him. 

.  Mr.  Shapter,  for  the  petitioner,  cited  exparte 
Lewis,  1  Glyn.  &  J.  67, 

Mr.  Forster,  for  the  mortgagee,  cited  exparte 
Cuddon,  3  Mont.  D.  &  De  G.  302. 

Mr.  Swanstoii  and  Mr.  Rogers  for  the  re- 
spondent,  (the  assignee.)  The  bidding  had 
been  bond  fide  for  the  benefit  of  the  estate. 

'I'he  Chief  Judge  inquired  whether  the  re- 
spondent wished  lor  a  resale. 

The  counsel  stated  that  he  did. 

Tlie  Chiff  Judge.— *n\tn  let  the  property  be 
resold,  and  let  the  assignee  make  good  such 
loss,  if  any,  as  may  be  occasioned  by  the  re- 
sale. . 


though  subsequent  to  the  appointed  period, 
could  be  considered  a  nullity,  and  suggested 
that  it  would  be  the  safer  course  to  take  the 
rule  in  the  alternative,  either  for  judgment  as 
in  case  of  a  nonsuit,  or  to  set  aside  the  trial. 
Rule  accordingly. 

Trision  and  another  v,  Barrington.    Michael- 
mas Term,  Nov.  3rd,  1846. 

PLBA  or  PAYMB!rr.— DAMAGB8.— DBBT. 

To  debt  for  work  and  labour,  ^c,  the  defend- 
out  pleaded  that  he  paid  to  the  plaitUiff 
divers  sums  in  satisfaction  and  discharge 
of  the  *'  eatitcs  of  action  "  in  the  declara- 
tion mentioned.  Held,  that  the  term 
"causes of  aotion"  meant  both  debt  and 
damages,  and  thai  a  judgment  signed  for 
the  latter  was  irregular. 

This  was  an  action  of  debt  for  work  and 
labour,  money  paid,  and  money  due  on  an  ac- 
count suted.  The  defendant  pleaded,  "  that 
after  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  and  before  the  com- 
meocemeut  ot  the  suit,  he  paid  to  the  plaintiff 
and  the  plaintiff  accepted  and  received  divers 
•umt  of  money  amounting  to  the  sum  of 
10,000/.  in  full  satisfaction  and  discharge  of 
the  causes  of  action  ih  the  declaration  men- 
tioned." The  plaintiff  signed  judgment  for 
th«  damages  onanswered  by  the  plea.  A  oiim- 
roona  was  taken  out  to  set  aside  the  judgment, 
with  cosu,  an  Piatt,  B.  made  an  order 
accordingly. 

Hurlstone  moved  for  a  rule  to  show  cause 
why  the  order  of  Piatt,  B.,  should  not  be  re- 
scinded. The  point  was  before  the  court  in 
the  case  of  Lowe  v.  Steele,  L.  O.  ante,  p.  375, 
L.  J.  vol  15,  p.  244.  The  only  difference  is, 
that  there  it  was  a  plea  of  payment  into  court. 
The  judge  at  chambers  ruled  that  the  present 
case  was  tlistinguishable,  inasmuch  as  in  Ijowe 
V.  ^itUe  the  plea  pointed  to  the  debt  alone. 
The  question  then  was  as  to  the  meaning  of  the 
term  '*  causes  of  action."  '  In  debt  the  cause 
of  action  is  the  sum  demanded ;  the  damages 
are  merely  collateral,  and  in  most  cases  nomi- 
nal, to  enable  the  plaintiff  to  obtain  costs,  as  I 
the  statute  of  Gloucester,  6  Ed.  1,  c.  1,  only 
gives  costs  where  a  plaintiff  recovers  damages. 
The  ancient  forms  of  writs  show,  that  in  the 
action  of  debt  tjie  *'  cause  of  action  "  is  the 
debt  alone.  Before  the  uniformity  of  Process 
Act,  a  plaintiff  who  commenced  his  action  by 
original  was  bound  to  state  the  "  cause  of 
action"  in  the  writ,  and  on  referring  to  the 
forms  of  writs  collected  in  Stephen  on  Pleading, 
•ind  ed.,  it  will  be  found  that  the  writ  of  debt 
contains  no  mention  of  damages.  Besides,  if 
the  damages  were  a  pan  of  the  "cause  of 
action"  in  debt,  the  plea  of  nmquum  indebi^ 
tatus  would  be  bad,  inasmuch  as  it  only  an- 
swers the  debt. 

Parke,  B.  It  this  case  there  ought  to  be  no 
rule.  The  term  •* cause  of  action"  means 
both  debt  and  damages. 
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Abated  Youde 
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Forbes 
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Ansley 
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Attorney-Gen. 
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Mastera&Wmr.) 
dens,  &o.  of  the  >  apped 
City  of  Bristol.  ) 
Cbaytor       do. 
Reynolds  fur.  dira.  by  ord. 
Wight  wick        appeal 


Carmicbael 

do. 

Howell 

do. 

Swinnetton 

do. 

Bull 

do. 

Jones 

do. 

Macauley 

do. 

Bowie  cause  by  order 
GoxnperU  3  causes  appeal 

Blaokman  do. 

Slymaa  do* 

Pitcher  do. 

Johnson    on  eqy.  read. 
Creawicke  appeal 
Leeming      do. 
Lock  wood    do. 
DawsoQ    4  cauaea.  do. 


Hyde 

Adie 

MorisoQ 

Green 

Chanter 

Cotton 

Chichester 

Burchell 

Bail  Amherst 


appeal 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 


!  Mayor,  &c.,  of  Newoastls- 
upon-Tyne      appeal 
Lushittgton  do. 


Vtrc'Ctaiicdlor  of  Bnglonl^. 

PLBAS»    DEMURRERS,    CAUSES,    AKD     PVRTIIEB   DI- 
RSCriOJCS. 

S.  O.,  Moore  o.  Mitchell,  2  dems. 

Button  V.  Simpson,  dem.  pt.  bd. 

Kingham  v.  Lee,  dem. 

Bnldwin  V.  Darner,  dom. 

Finden  v.  Stephens,  dem. 

The  Company  of  Proprietora  of  the  Grand  Jubc- 
tion  Cnnal  v.  Dimes. 

Bower  v.  Scott,  rehg. 

Walker  r.  Watkin,  by  order. 

Parker  v.  Day. 

Ditto  V.  Goude. 

Jolinson  V.  Forrester,  fur.  dira. 

Terry  v,  Wacher. 

Simpson  v.  Holt,  fur.dirs.  and  costs. 

Garrod  v.  Moor. 

Smale  v.  Bickford,  2  causes. 

Peacock  v,  Kernot. 

Morrison  u.  Watkins. 

Wright  V.  Bamewell,  ezons.  and  fur.  dirs. 

Greenway  v.  Buchanan. 

Walton  u.  Morritt. 

Dobson  V,  Lyle,  fur.  dirs.  &  costs. 

Parker  u.  Hawkes,  eions. 

Davison  v.  Bagley. 

Giffard  v.  Withington. 

Daniel  v.  Hill. 

Insole  V.  Featherstonhaugh.' 

Lane  v.  Durant,  exons.  and  fur.  dirs. 

Pocock  V.  Johnson. 

Cope  V.  Lewis. 

Evans «.  Hunter. 

Attorney-Gen.  v.  Trerelyan. 


Stert  o.  Cooks. 

Hodgkinson  r.  Barrow,  fur.  dirs.  snd  costs. 

Colboum  V.  Coling. 

Hickson  v.  Smith,  at  de(\.*s  request. 

Palmer  v.  Pattison  fur.  dirs.  and  costs. 

Lee  v.  Ryle,  fur.  dir«.  and  costs. 

Minteru.  Wraith,  fur.  dirs.  and  cause. 

Hemming  v.  Spiers,  ezoos. 

Chambera  v.  VVsters,  exoos. 

Smith  V,  Robinson. 

Foster  u.  Vernon,  fur.  dirs.  and  costs. 

Vale  o.  Sherwood,  7  causes,  ditto. 

Haffenden  v.  Wood,  exons. 

Branscomb  v.  Branscomb,  fur.  dira.  and  costs. 

J  Stammers  r.  HalHby,  3  causes,  fur.  dirs. 
Ditto  V.  Battye,  by  order. 

Gray  V.  Gray,  3  causes,  fur.  dirs. 

Dorville  v.  Wolff,  fur.dirs.  and  eoSU. 

Ricliards  v.  Patterson,  fur.  dtrs.  sad  costs. 

Adlam  v.  Barbam,  9  causes. 

Beatson  v.  Beatson. 

Woodman  v.  Madgen,  fur.dirs.  and  costs.     ^      ' 

Attorney-Gen.  v.  Pearson,  exons.  and  fur.  din. 

Dawson  o.  Chappell,  fur.  dira.  and  costs. 

Wait  o.  Horton  ditto 

Montague  v.  Cator.  fur.  dirs. and  cause. "^f 

Groom  v.  Stinton,  4  caus<»s. 

Corbett  v.  Limbrick,  fur.  dirs.  and  costs. 

Baxter  v.  Abbott,  fur.  dirs.  and  cosU. 

De  Beau  voir  v.  De  Beau  voir,  fur.  dirs.  and  costs* 

Beale  v.  Warder,  rehearing. 

Turner  r.  Simcofek,  fur.  dirs.  and  costs. 

Booth  u.  l.ightfoot,  fur.  dirs.  and  costs. 

Ludlow  V.  Guiileband,  fur. dirs. and  costs. 

I  lowell  V,  Sacr. 
Af,  Term.  Attorney- Gen.  o.  East  India  CosBpany* 

Roberts  v.  Cardell.  exons. 

Warwick  v,  llich-.irdson,  exons.  and  fur.  dim. 

Morgan  v.  Kingdon,  fur.  dirs.  and  costs. 

Lewis  V.  Ilinton,  fur.  dirs.  and  costs. 

Wilson  V.  Williams. 

Rohotham  v.  Amphlett,  exons* 

Poole  V,  Trough  ton. 

Ellison  V.  Chirk. 

Bailiff,  ;Slo,  of  Bridgnorth  v.  Cclltns,  fur.  dira. 
and  costs. 

Gaches  v.  W^arner,  2  causes. 

Frant  v.  Deffell.  cause  and  petn. 

Birch  V.  Joy,  fur.  dirs.  and  costs. 

Tarte  v.  Piiillips. 

Biltoii  V.  Frewheela. 

Atkinson  v.  Glover. 

Mayor,  &c.  of  Rochester  o.  Lee. 

Day  u.  Slade. 

Penny  father  u.  Penny  father,  2  causes. 

Radcliffe  o.  Readett. 

Lufkins  v.  Lufkins,  fur.  dirs.  and  costs. 

Hollis  V.  Bryant,  2  causes. 

Nightingales.  Goulbouro,  fur.  dira.  &  costs. 

Willmms  v.  Jones  ditto. 

Howard  v.  Kirk. 

Reddish  v.  Howard,  2  causes. 

Giascottu.  Long. 

Green  v.  Bailey. 

Atkins  V.  Hatt'on,  fur.  dirs. 

Straker  v.  Wilson. 

White  V.  Briggs,  exons.  3  sets/and  fur.  dijs. 

Bradley  v.  Teale. 

Smith  V.  Smith,  2  causea. 

Parkin  v.  Tavlor. 

Warde  v.  Hill, 

Damer  v.  Portarliogton,  2  causes. 

Greenham  v.  Greeoham,  fur.  din  and  costs. 

Bellringer  v.  Blagrave. 

Burrow  v.  Hardey,  fur.  dirs.  and  costs. 


CAmcciy  CatmLUtM. 
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Fincb  V,  Seclcer. 

Crommptin  v.  Earl  of  Belfast. 
Cholmoodelej  «•  Cbolmoodelejf  fur.   dirs.  and 
costs. 

Cotgreare  v,  Cotgreave. 

Middleton  v.  Elliot,  fur.  dirs.  &  costB. 

Hamming  v.  Dingwall. 

Booker  v.  Clarke,  far.  dirs.  and  costs. 

Bannister  v.  Ellis. 

Hyde  v.  Neatel  esons. 

Hall  V.  Hugonin,  fur.  dirs.  and  costo. 

Millie  V.  Loe  ditto. 

Bownass  i>.  Abbott,  esons. 

Martindale  v.  Hayton. 

I^ngstou  V.  Cosensy  fur.  dirs.  and  costs* 

Iklapp  V.  Ellcock  ditto. 

M'ebb  V.  Enticknop  diuo. 

Kortrigbt  v.  Macqueen  ditto  snd  cause. 

Ilaiimer  v.  Hanmer  ditto  and 

Levesev  v.  Leicester,  fur  dirs. 

Kentell  v.  Scales. 

Myers  V.  Mncdonald,  f  causes. 

M'ilsoo  V.  Wilson,  exons.,  S  sets. 

Osrratt  v.  Lancefield,  fur.  dirs. 

Gregory  v.  Wade. 

Hodgson  V.  Hodgson. 

Ingonville  v.  Blackstock,  fur.  diss* 

Amey  v.  Walker,  3  causes. 


Ftrt^CtancclIot  ftnig^t  ISiuct. 

CAUSES.  rURTUBR  DIRECTIONS,  MVD  BXCBPTIOSIS. 

Brighton  v.  North,  dem. 
Cooper  V.  Scott,  ditto. 

Attfield  o.  Williams,  exons. 
Apperl«»y  v.  Pago,  dem. 

Taylor  v.  Tbomas,  ple« . 

]!)odsi\-ortli  V.  Lord  Kinnard,  at  request  of  deft. 

Ditto  V.  Ditto. 

Taylor  v.  Taylor* 

Malina  v.  Price. 
8.  O.,  Gawen  v.  Gawen,  fur.  dirs.  and  costs. 
5.  O.,  Gibbs  V.  Waters. 
5.  0.,  May  v.  Cooke. 

Dyer  v.  Crick. 

M'asa^y  o.  Johnson. 

HulheVt  V.  Httlbert. 

)  Soworby  «.  Pontop  Railway  Company. 

I  Ditto  V.  ditto. 

Sabire  v.  Caltbeck. 

Croxton  V,  Crozton* 

Taylor  v.  Cooper. 

Wilson  V.  Parker. 

Twenlow  v.  Bullock,  exons. 

p9sc€fe  V.  Sanders,  2  causes. 

Woodward  r.  Miller,  fur.  dirs.  and  costs. 

Sbaw  V.  Hill. 

Coward  v.  Coword. 

Beach  ».  Rowley. 

Francis  v  Francis,  2  causes. 

Edwards  v.  Browne,  fur.  dirs.  and  costs. 

BalUrd  v.  Bateman. 

Chambers  v.  Wilton. 

i  West  wood  V.  Slater,  fur.  dirs.  and  costs. 
Cuming  V.  Slater,  cause  by  order. 
Glanville  v.  Taunton. 
Garner  v.  Swairison. 
Diivies  V,  Diivtes,  fur.  dirs.  and  costs. 
Tompsettv.  Wickens. 
Stewart  v-  Bushby,  fur.  dirs.  and  costs* 
Bright  V.  Clark. 
Beurd  r.  Mottam. 

All  loe  r.  Bamford,  fur.  dirs.  and  octts. 
Mostyn  v.  Mostyn  ditto. 


Rogers  o.  Seare. 

Higgioson  v.  Levy. 

Jones  V.  Jones. 

Gravson  v.  Deakin. 

Hodgson  v.  Shaw,  fur.  dirs.  and  costs. 

Weston  V,  Radford. 

Dunston  v.  Paterson,  fur.  dirs.  and  costs. 

Quarrill  v.  Binmore  ditto. 

'i  oppittg  V.  Howard, 

Shelswell  V.  Preedy. 

Uoakes  v.  Manser,  2  causes. 

Wright  V.  'i'aylor,  fur.  dirs.  and  costs. 

Sanford  v.  Sanford  ditto. 

Kershaw  o.  Clegg  ditto. 

Geary  v,  Norton. 

Parker  v,  Morrell,  fur.  dirs.  and  costs^ 

Eversfield  v,  Troup. 

Wroughton  v.  Colquhoun,  fur.  dirs.  and  costs. 

Ntfwenham  v.  Femberton. 

Boltbee  v.  Collier. 

Holmes  v,  Trsppes. 

Wallworth  v.  Cartwrigbt. 


Vitt^ZianttlUx  Oligram. 

CAUSES,  ru RTUER  OlftlCTIONS,  ANn  BXCRPTIONS. 

Hunter  «.  Macklew,  objection  as  to  parties. 
To  fix  a  day,  Lowes  v.  Lowes,  fur.  dirs.  and  costs. 

Sayers  v.  Laeon,  fur.  dirs.  pt.  hd. 

Plowden  v.  Thorpe. 
A/tw   Term,   East    India    Company  v,   Coopen* 
Company. 

Campbell  v.  London  and  Brighton  Railway  Co. 
pCJid, 

Blair  o.  Bromley. 

Duftcombe  v.  Levy. 

Eraser  v.  Jones. 

l^igli  V.  Earl  Ballcarras. 

Dale  V.  Hamilton. 

Bostock  V.  Shaw. 

Emerson  v.  Emerson. 

Hanmon  v.  Sedgwick. 

Warner  V,  Hodgson,  S  causes. 

Kirby  v.  Mash. 

Pennington  v.  Buckley. 

'1  apperell  v.  Taylor. 

Parks  V,  Odill.  t  causes. 

Carlisle  v.  Elliot. 

Handford  v.  Handford. 

Maxwell  v.  Kibblethwaite,  2  causes. 

Porter  v.  Porter. 

Scott  V.  Bealey. 

Stsrkey  v.  Blake. 

Tolson  v.  Dykes,  3  causes. 

Ogle  V.  Hansard. 

Kiiight  V,  Kuigfat,  exons.  2  sets. 

Lewis  V.  Thomas. 

Bell  V.  Alexander. 

Bull  V.  Pritchurd. 

Dobsoo  X.  Land. 

Winter  v.  W' inter,  fur.  dirs.  and  costs. 

Coates  V.  Hsmmond,  9,  causes. 

Shuttleworth  v.  Bengough,  2  causes. 

Champion  v.  Banks. 

Worley  v.  FramptoD,  exons,  and  fur.  dirs. 

Dawes  v.  Betts. 

Wood  V.  Rowel iffe. 

Attorney- General  v.  Lucas,  exons. 

Stinton  v,  Taylor. 

Beach  v.  Beach,  fur.  dirs.  and  costs. 

Henson  o.  Hlackwell         ditto. 

{Moss  t;.  Leigh  > 

Ditto  V.  Whitley,    ;«o°»* 
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Lake  v.  Stewart. 
])lund«lU.  MilU. 
Methold  V.  1'urner. 
Docn  v.  (iickenbotham. 
Wbitlow  V.  Dtlvrortli,  9  eaaset. 
Rotitledge  v.  Gibsun. 
Bachelor  (pauper)  v.   Middleton. 
Ftivne  V.  Col<4. 

{Letts  V. TIm  London  and  Bhckwall  Railwaj 
Company . 
The  London  and  Blackirall  Railiray  Compaiij 
0.  hHlB, 

Clinse  c,  Morris,  fur.  dirt,  and  costs, 
Crockett  r.  Crockett,  ditto  and  petition. 
Stephenson  0.  Kreratt,  fur.  dirs.  and  coats. 
Tyler  v,  Lee  ditto. 

PHngle  V.  Smith. 
Justice  V.  Lan^ster. 
Marah  «.  Kingdom. 
Raby  v.  Ridehalgh. 
De  Sola  v.  Mesnard. 

COMMON  LAW  CAUSE  LIST. 
Qnecn'f  IScnct— Croton  Vftyer. 

Mirkaelmas  Term,  18-I6. 
For  Saturday,  Nor.  7. 

Englaud.'^J.  N.  RyalU  v.  The  Queen  in  error. 

J/{(/c//«ifr.— Tiie  Queen  v.  London,  Westminster, 
and  Vaushsll  Iron  Steam  lioat  Company. 

MidtUeux.  —  The   Queen  v.  1  he  InhabitanU  of 
Watford,  IJert9. 

Bur^i.— The  Queen  v.  The  Inhabitants  of  Little 
Marlow. 

Surrey,— ^Yhe  Queen  v.  The  Inhabitants  of  Oron* 
dall.  Hniit^. 

Cornwall.  —  The  Queen  v.  The  Inhabitants  of 
My  lor. 

England.  —  The  Queen  v.  The  Commiaatoners  of 
Stamps  and  Toxes. 

Midilleier  —  I'he  Queen  v.  The  Inhabitants  of  St. 
Paul,  Covent  Garden. 

London.  —Cbarles  White  v.  The  Queen  in  error, 

Dors(t. — The  Queen  v.  The  Churchwardens,  &c., 
of  Anderson. 

Cwnheriiud, — Tiie  Queen  v.  The  Churehwardensy 
&c..  of  Holme,  St.  Cuihbert's. 

MUdleiex.—The  Queen  v.   EUirard  Weatbrook 
and  others.. 

Cmiari  rnsliire.  —  The    Queen  v.   The  Chnrcb- 
wardens,  &c.,  of  Bangor. 

Middlesex.— The  Qtieen  v.  The  Inhabitants  of  St. 
Anne,  Westminster,  (de  Maria  Jonea.) 

Midd lexer. —  VUe  Queoii  v.  The  Inhabitants  of  St. 
Anne.  Westminater,  (de  G.  Wood.) 

Trorrest^c/itir.— The  Queen  v.  The  Inhabitants  of 
St.  Peter,  Droitwicli. 

London. —  The  Queen  v.  Henry  Buteman. 

Devon. —  The  Queen  v.  The  Inhabitants  of  East 
Stonehouse. 

Devon. —  The  Queen  v.  The  luhabitanta  of  Wide- 
comb-in-lhe-Moor. 

Englnnd.  —  I'he  Queen  v.  Tiie  Eastern  Railway 
Com|  any. 

Ely.— The  Queen  v.  The  Inhabitants  of  Mend- 
hnm. 

Laneastershire. — The  Queen  v.  The  Inhabitants  of 
Blackiiurn. 

Cjrnarvon. —  The  Queen  v.  Tlie  Churchwardens, 
&c.,  of  Hjuigor,  (orders.) 

Kent. — Tlie  Queen  v.  Henry  Evertst. 

Wurivi  kshire,--'The  Queen,  v.  The  Council  of  the 
Borough  of  Birmingham. 


Yorhkirt.  —  Tlie  Queen  v.  The  Inhabitants  of 
Martan  cum,  Grafton. 

I>#r0ii.  —  The  Queen  v.  The  InbabiUnU  of 
Land key. 

^MrJb.— The  Queen  v.  The  Great  Western  Rail- 
way Company. 

BKcAf.— The  Queen  v.  The  Great  Western  Rail- 
war  Company. 

LiMCu/niAire.— The  Queen  v.  The  Inhabitants  of 
Clixby. 

A'/toN. — -The  Queen  v.  Nathaniel  Shipperbottom. 

Surrey.— The  Queen  1^.  The  Churchwardens.  &c., 
of  St.  6eorge  the  M'attyr,  Souihwark,  (de  Bride* 
well  and  St.  Thomas.) 

Surrey. — ^The  Queen  9.  The  Churchwardens,  &c., 
of  St.  George  the  Martyr,  Soutfawark,  (de  Bethlem 
Hospital.) 

A/oNinotttAtA ire— The  Queen  «.  The  Inhabitants  of 
H anbury,  Gloucester. 

H^rairi;. — I1ie  Queen  v,  Thomas  Collins. 

Wwcuterthin. — ^'i'he  Queen  v.  The  Inhabitants  of 
Halesowen. 

LanTMAtre.— The  Queen  v.  The  Overseers  of  the 
Poor  of  Township  in  Oldham  Union. 

Ycrhhire,  —  The  Queen  p.  The  Justices  of  the 
West  Riding. 

Somertet. — ^The  Queen  v.  William  Richardson. 

Knglmnd,  —  The  Queen  r.  £lias  Amend  and 
another. 

London, — The  Queen  v.  Archibald  Douglas.  Esq. 

Birmingham.  —  The  Queen  v.  Thomas  Phillips 
snd  anotlier.  Justices,  &c. 

G/«iiceff«rsAire.— The  Queen  v.  The  Inhabitants 
of  Alderley. 

Lancanerahirt,  — ,  The  Queen  «.  Thomas  Grim- 
shaw. 

Durham.  —  The  Queen  v.  The  InhabiUnts  of 
Waldridge. 

fMtruarmmMre. — The  Queen  r.  I'he  Inhabitants 
of  Rhoscolyn  in  Anglesey. 


THE  EDITOR'S  LETPER  BOX. 

In  order  to  state  fully  the  Contents  of  the 
last  Volume,  with  the  Title  Page  and  Table  of 
Subje(^t8  included  in  the  Analytical  Digest  of 
Cases  Reported  in  all  the  Courts,  we  have 
printed  an  extra  half  sheet  this  week,  which  we 
beg  to  present  to  our  readers. 

It  will  be  observed,  that  the  half-yearly 
volume  has  been  increased  from  520  to  640 
pages,  exclusive  of  the  space  appropriated  to 
advertisements ;  and  that  without  any  increased 
charge,  the  Analytical  Digest  'has  been  incor« 
porated  with  the  Legal  Observer.  The  recent 
arrangements  also  enable  us  to  avoid  any  tax 
on  our  readers  for  double  numbers,  appendices, 
or  separate  publications  of  important  statutes. 
They  are  all  comprised  mthin  the  four  corners 
of  our  record. 

"A  Subscriber"  wishes  to  know  whether 
the  justices'  clerks  are  not  bound  to  prepare  the 
recognizance  under  •  the  Poor  Law  Act  on  an 
appeal  from  a  decision  at  the  petty  sessions  re- 
garding an  illegitimate  child. 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  NOVEMBER  14,  1846. 


**  Qaod  magii  ad  kos 
Pertinet,et  nescire  malam  est,  agitamnft.' 


HoiUT. 


BUSINESS    OF   THE    COURTS. - 
RAILWAY  LITIGATION.  = 

During  the  whole  of  the  first  week  of 
Term,  the  three  courts  of  common  law, 
and  the  Court  of  Exchequer,  during  a 
part  of  the  present  week,  have  been  almost 
exclusively  engaged  in  hearing  motions  for 
new  trials,  and  a  considerable  proportion 
of  those  applications  arose  out  of  railway 
transactions.  After  Trinity  Terra,  when 
the  daily  newspapers  were  filled  with  re- 
ports of  the  triaF'  of  railway  actions,  we 
took  occasion  to  caution  our  readers 
against  attaching  undue  weight  to  the  ver- 
dicts then  delivered,  or  to  the  extra  ju- 
dicial observations^  .;ivhich  were  reported  to 
have  fallen  from  the  learned  persons  who 
presided  at  those  trials.  The  circum- 
stances surrounding  those  cases  were  so 
imprecedented — so  dissimilar — and  withal 
so  complicated — it  need  excite  no  wonder, 
if  even  extraordinary  sagacity  and  the 
most^extensive  experience  were  at  fault, 
when  suddenly  called  upon  to  direct  the 
application  of  legal  principles  to  so  novel  a 
state  of  things.  In  point  of  fact,  the  pro- 
ceedings at  nisi  prius  were,  in  many  in- 
stances, little  more  than  a  hasty  collection 
of  materials  for  the  future  consideration  of 
the  courU,  and  the  views  venHkUed  by  the 
judges  were  rather  in  the  nature  of  tempo- 
rary impressions,  than  deliberate  convic- 
tions. 

The  most  numerous  class  of  railway 
cases  were  those  in  which  goods  were  al- 
leged to  have  been  provided,  or  servicea 
performed,  for  the  advancement  of  railway 
prmects,   and  in   all  such  cases  the  ten- 
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dency  of  juries  is  to  award  liberal  com- 
pensation to  the  claimants.  For  several 
months  very  little  effort  was  made  to  check 
or  control  the  disposition  of  juries  in  rail- 
way actions.  The  verdicts  were  nearly  all 
one  way.  There  were  some  few  cases,  in- 
deed, where  a  judge  interposed  and  non- 
suited the  plaintiff;  or  authoritatively  in- 
formed the  jury  that  they  must  find  for  the 
defendant,  or  where  the  party  sued  ap- 
peared to  be  the  victim  of  some  fraud,  and  ' 
the  sympathies  of  the  jury  were  powerfully 
excited  m  his  behalf.  In  general,  however, 
it  appeared  to  have  been  assumed  as  a 
clear  legal  proposition,  that  if  a  person 
could  be  proved  to  have  assented  to  the 
publication  of  his  name  as  a  provisional 
committee-man,  he  was  personally  re- 
sponsible for  all  the  expenses  incidental  to 
the  formation  of  a  railway  company.  TTie* 
apprehension  and  dismay  which  the  reportr 
of  the  trials  developing  this  assumed  prin- 
ciple created  in  the  minds  of  those  who 
had  thoughtlessly  or  imprudently  allowed 
their  names  to  be  used  in  the  promotion  of 
railway  schemes,  cannot  be  easily  forgotten. 
The  stimulus  and  encouragement  afforded 
by  those  verdicU  to  intimidation  and  fraud 
is  but  too  well  known  to  those  who  wero 
the  dupes.  It  was  a  singular  feature  la 
the  trials  to.which  we  have  alluded,  that 
counsel  and  judges  appeared  to  have  united 
in  eschewing  any  reference  to  legal  prin-/^ 
ciples,  or  to  those  adjudged  cases*  to  which 
the  bench  and  the  bar  are  usually  so  ready 
to  resort  on  occasions  of  real  or  supposed 
difficulty.  It  would  seem  as  if  some  por- 
tion of  the  blind  excitement  (rhich  pre- 
vailed  amongst   the   public   durbg  t^ 
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speculating  stage  of  the  railway  mania  had 
fallen  on  the  profession  in  the  litigating 
stage :  as  the  fever  has  subsided,  the  good 
sense  of  the  public  and  the  acuteness  of 
the  profession  seem  to  have  simultaneously 
returned.  It  is  now  more  than  suspected, 
that  a  great  majority  of  the  railway  cases 
tried  during  the  present  year  have  not 
been  rightly  determined,  and  that  the  doc- 
trine of  implied  liability  has  been  carried 
too  far.  Provisional  committee-men  begin 
to  breathe  again.  As  was  to  be  expected 
and  desired,  considering  the  magnitude  of 
the  interests  involved,  and  the  diversity  of 
opinion  which  appeared  to  exist  on  the 
bench  and  in  the  profession  generally  upon 
the  subject,  an  unusual  number  of  rules 
nisi  have  been  granted  in  railway  cases 
tried  at  the  sittings  af\er  Term  and  on  the 
several  circuits.  The  discussion  of  those 
rules,  and  the  decisions  consequent  there- 
upon, will,  doubtless,  tend  to  the  ascertain- 
ment of  correct  principles,  and  diminish 
the  incertitude  which  now  exists  as  to 
the  state  of  the  law.  We  must  again  warn 
our  readers,  however,  that  railway  law  is 
only  in  its  infancy,  and  that  railway  litiga- 
tion has  scarcely  advanced  beyond  its  first 
stage.  As  we  have  already  hinted,  the 
decision  of  any  one  of  the  courts,  however 
ably  constituted,  cannot  be  considered  con- 
clusive upon  questions  of  such  a  nature. 
Unless  there  be  an  entire  concurrence  in 
the  judgments  of  the  three  courts,  there 
may,  and  no  doubt  will,  be  an  appeal  to 
the  Court  of  Error.  That  there  should  be 
auch  an  identity  of  opinion  amongst  the 
judges  as  would  render  an  appeal  hope- 
less. Is  extremely  improbable,  inasmuch 
as  the  judges  of  different  courts  can 
hardly  be  called  upon,  unless  when  sit- 
ting in  the  Exchequer  Chamber,  to  de- 
termine any  question  arising  upon  a  pre- 
cisely similar  state  of  facts.  In  the  class 
of  cases  to  which  we  have  adverted,  the 
defendant  may  have  simply  assented  to 
become  a  provisional  committee-man,  or 
ne  may  have  attended  meetings,  or  taken 
ahares^  or  signed  the  subscription  deed; 
or  it  may  turn  out  that  there  was  or  was 
not  a  managing  committee  at  the  time  the 
'^jetpdant  assented  to  the  publication  of 
These  circumstances,  and  a 
others  which  might  be  readily 
|t^  in  the  actions  by  allottees  as  well 
J^provisional  committee-men,  will 
l^ry  and  distinguish  the  cases 
'  out  to  be  brought  under  the 
onsideration  of  the  courts,  and 
klly  affect  the  judgment  which 


is  pronounced  in  any  particular  case.  How- 
ever  desirable  it  may  be  that  the  opinion 
of  the  Exchequer  Chamber  should  be 
taken  in  respect  of  the  decision  which 
may  be  come  to  as  regards  any  of  the 
rules  moved  during  the  present  term,  the 
course  of  practice  precludes  the  parties 
from  appealing  to  that  tribunal.  Those 
who  are  dissatisfied  with  tlie  judgments  of 
the  courts  upon  those  rules,  must  therefore 
find  some  opportunity,  by  bill  of  excep- 
tions or  otherwise,  of  raising  the  question 
in  a  form  which  will  admit  of  a  decision 
by  a  Court  of  Error.  Until  this  has  been 
done,  nothing  can  be  said  to  have  been 
absolutely  determined. 

When  the  law  with  respect  to  the  claims 
of  third  persons  on  projected  companies 
has  been  settled,  it  is  not  unreasonable  to 
suppose  that  many  questions  will  arise 
between  those  who  stood  in  the  relation 
of  joint- promoters,  committee-men,  or  di- 
rectors of  those  undertakings.  If  one  tithe 
of  what  was  universally  heard  and  gene- 
rally  believed  as  to  the  extent  of  the  fVauda 
proctised  by,  and  the  amount  of  misplaced 
confidence  bestowed  on,  the  managers  of 
some  of  these  concerns,  be  founded  in 
fact,  the  consequences  of  the  railway 
mania  of  1846  will  furnish  abundant  oc- 
cupation for  the  consideration  of  the  courts 
for  several  years  yet  to  come. 


NOTES  ON  EQUITY. 

VENDOR  AMD   PUECHASRB. — PUFVINa. 

In  the  recent  case  of  Woodward  v.  Miller^ 
decided  by  the  Vice-Chancellor  of  England, 
and  reported  in  the  second  volume  of  Mr. 
Collyer*8  Reports,  p.  279,  the  court,  under  pe- 
culiar drcumstancen,  enforced  a  sale,  although 
a  puffer  had  attended  and  bid  to  a  certain  ex- 
tent thereat.  The  drcumstances  were  in  sab- 
stance  as  follow ; — 

The  plaintiffs,  as  executors,  put  up  certain 
leasehold  prooerty  for  sale  bv  public  auction, 
in  lots.  By  tne  conditions  of  sale  the  highest 
bidder  was  to  be  the  purchaser,  and  no  bidder 
was  to  offer  less  than  Si.  at  one  bidding.  The 
defendant  attended  the  auction,  and  became  the 
purchaser  of  lot  17,  at  the  price  of  690/.  He 
paid  a  deposit,  and  signed  a  contract,  which 
he  afterwards  refused  to  perform,  on  the 
ground,  amongst  others,  that  puffers  were  em- 
ployed at  the  sale  by  the  vendor.  The  puffer, 
being  examined,  stated  that  he  was  present  at 
the  sale ;  that  just  previously  to  the  sale,  the 
auctioneer  stated  to  the  persons  assemUed, 
that  the  sale  was  a  bond  fide  one,  and  that,  if 
there  were  any  puffers  in  the  room,  he  shoold 
hate  himself,  or  expressions  to  that  effsct. 
The  witness  stated  tliat  he  did  not  attend  the 
sale  with  any  view  of  being  a  purchaser,  bnt 


Notes  OR  Sqmiy.'-Neuf  Statutes  effecting  Alteraiioms  in  the  Law, 


27 


prariously  to  its  taking  place,  the  auctioneer 
requested  him  to  attend  for  the  purpose  of  pro- 
tecting the  property  from  being  sold  under  a 
oertun  price.  The  witneaa  acted  upon  these 
mstmctions,  and  bid  up  to  the  sum  of  650/. 
How  many  biddings  there  were  before  they 
reached  the  sum  of  650/.,  the  witness  did  not 
recollect. 

The  cases  cited  for  the  plaintiffs  were 
Bramie^  v.  Alt,  3  Yes.  620;  ConoUy  v.  Par- 
JOM,  Id.  625,  n.;  Smith  v.  Clarke,  U  Yes. 
477;  Tviming  v.  Morrice,  3  Bro.  C.  C.  326. 
Those  for  the  defendant  were: — Bexwell  v. 
Christie,  Cowp.  395;  Howard  v.  Castle,  6 
T.  R.  642 ;  Crowder  v.  Austin,  1 1  B.  Moore, 
283,  3  B'mg,  368 ;  Wheeler  t.  Collier,  Moo.  & 
Milk.  123;  Meadows  v.  Tanner,  5  Madd.  34. 

The  Vice-chancellor  said,  he  should  abide 
by  the  course  of  decisions,  without  reference  to 
any  opinion  of  his  own.  The  question  was, 
whether  the  effect  of  the  puffer's  evidence  was, 
that  the  bill  ought  to  be  dismissed.  For  that 
purpose  he  wocQd  consider  the  evidence  as  it 
would  stand,  without  the  statement  which  it 
contained  of  the  verbal  representation  said  to 
have  been  made  by  the  auctioneer.  It  then 
stood  thus : — ^llie  particulars  and  conditions  of 
sale  do  not  state  the  sale  to  be  without  reserve, 
nor  give  notice  of  a  bidder  being  to  be  em- 
ployed on  behalf  of  the  vendor.  One  of  the 
conditions  of  sale  was,  that  no  person  was  to 
advance  less  than  5/.  at  each  bidding ;  so  that 
it  was  competent  to  each  bidder  to  bid  not 
more  than  5/.  It  appears  that  the  puffer,  fol- 
lowing his  instructions,  did  bid  to  tne  amount 
of  650/.,  and  the  amount  at  which  the  pur- 
chaser bought  was  690/.,  a  difference  of  40/. — 
eight  fives,— rendering  it  probable  that  there 
were  intervening  biddings  by  substontial 
bidders.  This  was  probable,  not  certain. 
When  to  this  are  added  the  circumstances,  that 
there  is  no  proof  of  undervalue  of  the  property, 
and  that  there  is  ndther  proof  nor  allegation, 
that  at  the  sale  the  defendant  observed  the 
puffer  bidding,  nor  proof  nor  allegation  that 
be  was  misled  by  any  degree  of  confidence  in 
Che  puffer : — the  defendimt  electing  not  to  try 
the  question  at  law,  the  facte  do  not  amount  to 
a  defence  against  specific  performance  in  equity. 
In  arang  this,  his  Honour  desired  to  be  under- 
utooa  as  proceeding  on  authority  only  and  not 
on  any  opinion  of  bis  own ;  not  that  his  own 
opinion  aiffered  from  the  authorities,  but  that 
they  rendered  it  unnecessary  for  him  to  form 
an  opinion. 

Then  the  puffer  representa  the  auctioneer  to 
bare  said,  before  the  commencement  of  the 
aoction,  "  that  the  sale  was  a  bond  fide  sale,  and 
if  there  were  any  puffers  in  the  room  he  should 
hate  himself."  Tbepuffnrwas  in  the  room  at 
the  time,  and  heard  what  the  anctbneer  said. 
In  ibe  defendant's  view  of  the  ease,  the  puffer 
conatdered  the  stetement  as  in  fact  amounting 
to  a  repfcsentatbn,  that  no  person  in  his  po- 
aition  or  having  his  instructions  were  in  the 
room,  and  yet,  notwithstanding  the  statement, 
ppocMded  to  do  that  which  the  auctioneer  said 
was  not  to  be  done.     That  was  a  result  which 


rendered  his  Honour  not  very  willing  to  be- 
lieve that  the  puffer  could  have  so  considered 
it ;  it  might  be  due  to  him  to  suppose  that  if 
he  had  so  understood  it,  he  would  not  have 
continued  to  be  a  party  to  what  the  auctioneer 
publicly  denied  to  exist.  The  allegation  in  the 
answer  was,  tiiat  the  auctioneer  said  that  the 
sale  was  to  be  a  sale  "  without  reserve,"  which 
it  was  not  proved  that  the  auctioneer  did  say  in 
fact.  On  the  whol^,  if  it  would  be  right  to  de- 
cree a  specific  performance  in  the  absence  of 
that  representation  by  the  puffer  of  what  the 
auctioneer  said,  it  was  not  less  right  to  decree 
a  specific  performance,  in  the  circumstances  of 
the  case,  by  reason  that  such  a  stetement  was 
contained  in  the  puffer's  evidence. 


NEW   STATUTES   EFFECTING   ALTE- 
RATIONS  IN  THE  LAW. 

inclosubb  op  commons  ambndmbmt  act. 

9  &  10  Vict,  c.  70. 

An  Act  to  amend  the  Act  to  facilitete  the 
Inclosure  and  Improvement  of  Commons. 
[26th  August,  1846.] 

1.  8  4"  9  Vict.  c.  118.— JProvimnfli  orders 
of  commissioners  may  be  varied  or  amended'^ 
Copy  of  supplementary  orders  to  be  depositedfor 
inspection. — Whereas  an  act  was  passed  in  the 
8  &  9  Vict.,  intituled  "  An  Act  to  facihtate  the 
Inclosure  and  Improvement  of  Commons  and 
Ijands  held  in  Common,  the  Exchange  of 
Lands,  and  the  Division  of  intermixed  Lands ; 
to  provide  Remedies  for  defective  or  incom- 
plete Executions,  and  for  the  Non-execution  of 
the  Powers  of  general  and  local  Inclosure 
Acte;  and  to  provide  for  the  Revival  of  such 
Powers  in  certain  cases ;"  and  it  is  expedient 
that  the  said  act  should  be  amended  as  Kerein- 
after  mentioned :  Be  it  enacted  b^  the  Queen's 
most  excellent  Majestv,  bv  and  with  the  advice 
and  consent  of  the  Loras  spiritual  and  tem- 
poral, and  Commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the 
same.  That  where  it  shall  appear  to  the  commis- 
sioners that  the  terms  and  conditions  of  anv 
provisional  order  heretofore  issued  or  whicn 
shall  hereafter  be  issued  by  the  commissioners 
in  the  matter  of  an  inclosure  ought  to  be  varied 
or  amended,  it  shall  be  lawful  for  the  commis- 
sioners at  any  time  before  they  shall  have  cer- 
tified in  their  annual  General  Report  theit 
opinion  that  the  proposed  inclosure  would  be 
expedient,  or,  in  case  .the  land  proposed  to  be 
inclosed  shall  be  land  to  the  inclosure  of  which 
the  previous  autiiority  of  parliament  shall  not 
be  necessary  before  they  shall  have  caused 
notice  to  be  given  of  their  intention  to  proceed 
with  such  inclosure,  whether  the  requisite  con^ 
sente  shall  or  shall  not  have  been  taken  to 
such  provisional  order,  to  make  void  and  cancel 
the  same,  and  to  issue  in  heu  thereof  such 
varied  or  amended  provisional  order  as  they 
shall  think  fit;  and  such  deposit  shall  be 
made,  and  notice  given,  and  other  proceedings 
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bad  thereupon,  as  by  the  said  act  would  bare 
been  required  in  respect  of  aa  original  pro- 
visional order  in  the  like  matter ;  and  in  case 
any  consents  shall  have  been  taken  to  a  pro- 
yisional  order,  and  it  shall  not  appear  neces- 
sary to  the  commissioners  wholly  to  cancel  the 
same,  then  it  shall  be  lawful  for'the  commis- 
sioners, at  anj  time  before  they  shall  hare  cer- 
tified in  their  annual  General  Report  their 
opinion  that  the  proposed  inclosure  would  be 
expedient,  or  in  case  the  land  proposed  to  be 
inclosed  shall  be  land  to  the  inclosure  of  which 
the  previous  authority  of  parliament  shall  not 
be  necessary  at  anytime  before  thejr  shall  have 
caused  notice  to  be  given  of  their  mtention  to 
proceed  with  such  inclosure,  to  vary  or  amend 
the  terms  and  conditions  of  such  provisional 
order,  or  any  of  them,  by  a  supplemental  pro- 
visional order :  Provided  always,  that  in  every 
case  in  which  a  supplemental  provisional  order 
shall  be  made,  the  commissioners  shall  cause  a 
copy  thereof  to  be  deposited  for  inspection  in 
the  same  manner  as  by  the  said  act  required  in 
reference  to  a  provisional  order,  and  shall  cause 
notice  to  be  given  of  such  deposit,  and  Ifiall  by 
such  notice  specify  the  time  within  which  dis- 
sents maybe  signified  to  such  supplemental 
order;  and  unless  persons  the  aggregate 
amount  of  whose  interests  in  the  land  proposed 
to  be  inclosed  shall  exceed  one  third  in  value 
of  the  whole  interest  in  such  land  shall,  within 
the  time  so  limited,  signify  in  writing  to  the 
commissioners  their  dissent  from  such  supple- 
mental order,  such  order  shall,  for  aU  the  pur- 1 
poses  of  the  inclosure,  be  deemed  part  of  the 
provisional  order. 

2.  Supplemental  order  not  to  take  effect  tm- 
less  consent  of  certain  parties  be  obtained. — 
Provided  always,  and  be  it  enacted.  That  where 
under  the  said  act  the  consent  of  the  person 
interested  in  such  land  in  right  of  a  manor  is 
required  to  an  inclosure,  or  the  dissent  of  any 
person  or  persons  so  interested  might,  in  re- 
spect of  his  or  their  interest  in  right  of  a 
manor,  have  prevented  an  inclosure,  such  sup- 
plemental order  shall  not  take  effect  in  case 
such  person  or  persons  respectively  shall,  with- 
in the  time  so  limited,  signify  in  writing  to  the 
commissioners  his  or  their  dissent  from  such 
order;  and  where  the  freemen,  burgesses,  or 
inhabitant  householders  of  any  city,  borough, 
or  town,  shall  be  entitled  to  rights  of  common 
or  other  interests  in  such  land,  no  supplemen- 
tal provisional  order  shall  take  effect  without 
the  like  consents  of  the  like  number  of  such 
freemen,  burgesses,  and  inhabitant  house- 
holders as  would  have  been  required  to  the 
provisional  order. 

3.  J[f  orders  do  not 'take  effect,  Commissioners 
may  suspend  proceedings.^And  be  it  enacted. 
That  in  case  any  supplemental  provisional 
order  so  inned  shall  not  take  effect  by  reason 
of  dissents  having  been  signified  as  aforesaid, 
the  commissioners  may,  at  their  discretion, 
proceed  as  if  such  supplemental  provisional 
order  had  not  been  issued,  or  may  suspend  all 
proceedings  in  the  inclosure. 

4.  As  to  allotments  for  e»erti$s  and  reerta* 


tion,  Hfc. — And  be  it  enacted.  That  where  al- 
lotments for  exercise  and  recreation,  or  for  the 
labouring  poor,  or  for  any  other  public  pur- 
pose, sh^  have  been  made  the  condition  of 
any  provisional  or  any  supplemental  provisional 
order,  it  shall  be  lawful  for  the  commissioners, 
on  the  application  in  writing  of  the  valuer,  at 
any  time  Dcfore  such  valuer  shall  have  made 
his  award,  under  their  seal,  to  allow  an  eaual 
quantity  of  the  land  proposed  to  be  inclosed  to 
be  allotted  for  either  or  both  of  the  purposes 
aforesaid,  or  for  any  other  public  purpose,  in 
lieu  of  that  which  may  have  been  directed  to 
have  been  allotted  by  the  original  or  any  sup- 
plemental provisional  order. 

5.  And  allotments  to  lord  of  manor  for  riffht 
of  soil,  ^.— And  be  it  enacted.  That  it  shall  be 
lawful  tor  the  commissioners,  by  their  provi- 
sional order  in  the  matter  of  any  inclosure,  to 
make  it  a  condition  that  there  shall  be  awarded 
to  the  lord  of  the  manor,  instead  of  the  whole. 
or  any  part  of  the  share  or  proportion  of  the 
residue  of  the  land  to  which  it  shall  be  thereby 
declared  he  would  have  been  otherwise  entitled 
in  respect  of  his  right  and  interest  as  lord  in 
the  soil,  and  also,  if  they  shall  think  fit,  in  lieu 
of  any  other  alk>tment  or  allotments  to  which 
he  may  be  found  entitled  in  respect  of  any 
other  rights  or  interests  in  the  land  proposed 
to  be  inclosed,  such  perpetual  rent-charge  or 
rent-charffes  of  such  aggregate  amount  as  shall 
in  the  judgment  of  the  valuer  be  equal  to  such 
share  or  proportion  of  the  residue  and  such 
other  allotment  or  allotments  as  aforesaid,  as 
the  case  may  be,  and  such  rent-charge  or  rent- 
charges  shall  be  awarded  accordingly,  and  shall 
be  recoverable  by  the  same  means  as  are  by 
the  act  of  the  7  W .  4,  for  the  Commutation  of 
Tithes  in  England  and  Wales,  or  any  act 
amending  the  same,  given  for  recovering  rent- 
charges  charged  under  the  last-mentioned 
act ;  and  the  aggregate  amount  of  ren^  charge 
to  which  the  lord  shall  be  found  entitled  under 
this  provision  shall  be  charged  by  the  valuer, 
as  he  shall  deem  convenient,  as  separate  rent* 
charges  or  as  one  rent-charge,  on  the  allotments 
or  allotment  to  be  allotted  and  awarded  to  any 
persons  or  person  who  shall  consent  thereto ; 
and  the  valuer  shall  award  to  the  person  whose 
allotment  shall  be  made  liable  to  any  such 
rent-charge,  and  as  a  portion  of  his  allotment 
so  charged,  such  addition  in  land  as  the  valuer 
shall  deem  equivalent  to  such  rent-charge ;  but 
in  case  such  aggregate  amount  of  rent-charge 
shall  not  be  so  charged,  with  consent  as  afore- 
said, the  valuer  shall  charge  separate  rent- 
charges  making  together  the  aggregate  amount 
of  rent-charge  on  all  the  allotments  except  the 
allotments  for  public  purposes,  in  proportion 
to  the  value,  in  the  juagment  of  the  valuer,  of 
the  respective  allotments. 

6.  Award  may  be  made  by  assistant  eommis* 
sioner,  snbfsei  to  apprsioal  of  eom$mssioners,  im 
certain  cases  of  intermixed  copyhold,  customary, 
or  freehold  lands.^AnA  be  it  enacted.  That 
where  any  copyhold  or  castomary  land  shall  be 
intermixed  or  held  or  occupied  together  with 
land  of  freehold  tenure,  or  with  copyhold  or 
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customary  land  held  of  another  manor,  or 
under  other  customs  or  titles,  and  such  copy* 
hold  or  customary  land  cannot  he  identified  by 
the  description  thereof  on  the  rolls  of  the 
manor,  and  the  situation  or  boundaries  of  such 
freehold  and  copyhold  or  customary  land  re- 
spectively shall  be  unknown  or  unascertained, 
whether  such  lands  shall  or  shaU  not  be  sub* 
ject  to  be  inclosed  under  the  said  recited  act, 
and  whether  any  proceedings  for  an  inclosure 
shall  or  shall  not  be  pendin((,  it  shall  be  lawful 
for  the  commissioners,  upon  the  application  in 
writings  of  the  persons  interested  in  such  lands, 
and  with  the  consent  of  the  lord  or  lords  of  the 
manor  or  respective  manors  of  which  such 
copyhold  or  customary  land  shall  be  holden,  by 
order  under  their  seal,  to  appoint  and  autho- 
rise an  assistant  commissioner  or  any  other 
person  to  award  and  declare  what  part  of  the 
lands  so  intermixed  or  held  or  occupied  to- 
gether shall  be  and  be  deemed  copyhold  or 
cuatomary  land  and  freehold  land  respectively. 


8.  Boundaries  of  leaseholds  may  be  declared 
in  award  setting  out  boundaries  of  copyhold  or 
customary  lands. — Proviso, — And  be  it  enacted. 
That  where  any  land  held  by  lease  for  years  or 
for  life  or  lives  shall  be  intermLved  with  or  held 
or  occupied  together  with,  or  shall  be  alleged 
to  \^  intermixed  with  or  to  be  held  or  occupied 
together  with,  other  land,  and  by  reason  of  the 
description  of  the  parcels  in  such  lease  being 
general  and  indennite,  or  inapplicable  to  the 
actual  condition  of  the  property,  or  otherwise, 
the  quantity,  situation,  or  ooundaries  of  such 
leasenold  land  cannot  be  ascertained,  or  di£- 
ferences  or  disputes  shall  have  arisen  concern- 
ing such  quantity,  situation,  or  boundaries, 
(whether  such  land  shall  or  shall  not  be  sub- 
ject to  be  inclosed  under  the  said  recited  act, 
and  whether  any  proceedings  for  an  inclosure 
shall  or  shall  not  be  pending,)  it  shall  be  law- 
ful for  the  commissioners,  upon  such  applica- 
tion as  herein-after  mentioned,  in  and  oy  any 
order  under  their  seal,  to  authorise  or  to  ap- 


or  shall  respectively  be  held  of  each  such  point  and  authorise  any  assistant  commissioner 
manor  or  under  each  of  such  customs  or  titles  or  other  person  to  award  and  declare  what  part 
respectively,  or  to  determine  and  declare  the  of  the  lands  so  intermixed  or  held  or  occupied 
situation  and  boundary  thereof,  as  the  case  i  together,  or  alleged  to  be  intermixed  or  held  or 
may  require ;  and  such  assistant  commissioner  occupied  together,  shall  be  and  be  deemed  to 
or  other  person  shall  frame  a  draft  award,  de-  ,  be  the  land  held  under  such  lease,  or  to  de- 
claring which  parts  of  such  lands  so  inter-  terroine  and  declare  the  quantity,  situation, 
mixed  or  occupied  should  in  his  judgment  be  I  and  boundaries  thereof,  as  the  case  may  re- 
Or  be  deemed  copyhold  or  customary  lands,  for  |  quire ;  and  any  such  authority,  or  appointment 
or  in  lieu  of  the  copyhold  or  customary  land  and  authority,  as  last  aforesaid,  may  be  in- 


or  several  copyhold  or  customary  lands  passed 
hy  the  description  or  several  descriptions  in  the 
court  rolls,  and  for  and  in  lieu  of  such  free- 
bold  land  respectively,  with  a  map  or  plan  an  • 
naxed  thereto ;  and  the  commissioners  may,  if 
they  think  fit,  make  such  inquiries  in  relation 
to  the  matter  of  such  draft  award  or  any  part 
thereof,  and  cause  the  same  to  be  revised  by 
such  assistant  commissioner  or  qther  person ; 
and  in  case  such  draft  award,  without  or  after 
such  revision  as  aforesaid,  shall  appear  satis- 
factory to  the  commissioners,  they  shall  cause 
the  same  to  be  engrossed,  and  to  be  signed  by 
such  assistant  commissioner  or  other  person, 
and  shall  approve  the  same  under  their  seal ; 
and  from  and  after  such  approval  the  land  de- 
scribed in  such  award  shall  be  and  be  deemed 
of  .such  tenures,  and  to  be  held  of  such  manor 
and  under  such  of  the  said  respective  customs 
or  titles,  as  therein  declared,  and  shall  be  sub- 
ject to  the  same  services,  uses,  trusts,  and 
charges  aa  the  lands  in  respect  of  which  they 
•hall  be  awarded  respectively ;  and  a  copy  of 
■uch  award  shall  be  delivered  to  the  lord  of 
tk^  manor  or  of  each  manor  to  which  the  same 
loay  relate,  or  his  steward,  and  shall  be  kept 
with  and  deemed  part  of  the  court  rolls. 

7«  Application  of  provisions  qf  recited  act  as 
to  notices  and  dissents. — ^And  be  it  enacted. 
That  the  provisions  of  the  said  recited  act  con- 
cenung  notices  and  dissents  in  the  case  of  an 
order  of  exchange  shall  apply  to  and  have  the 
fame  effect  respectivefy  in  the  caae  of  such 
award  aa  aforesaid  as  if  the  approval  of  such 
award  were  the  confirmation  of  an  order  of 
•xchange 


serted  in  any  order  which  shall  also  relate  to 
copyhold  or  customary  land,  or  may  be  made 
and  given  by  separate  order,  as  the  case  may 
require;    and  the  assistant  commissioner  or 
other  person  so  authorised  shall  insert  a  decla- 
ration in  his  draft  award,  or  shall  frame  a  draft 
award,  as  the  case  may  require,  in  like  manner 
as  hercin-before  provided  m  the  case  of  copy* 
hold  or  customary- land,  being  intermixed  or 
held  or  occupied  as  aforesaid ;   and  the  pro« 
visions  herein- before  contained  for  inquiries  in 
the  matter  of  a  draft  award  concerning  copy- 
hold or  customary  land,  and  the  revision  there- 
of, and  the  ingrossment,  execution,  and  ap- 
proval thereof,  shall  apply  to  a  draft  award  and 
the  declarations  in  a  draft  award  concerning 
such  leasehold  land  as  aforesaid ;  and  from  and 
after  the  approval  of  the  award  concerning 
such  leasehold  land  the  land  which  shall  be 
thereby  declared  to  be  or  to  be  deemed  lease- 
hold land  shall  be  and  be  deemed  to  be  held 
under  such  lease,  according  to  the  intent  of  the 
declaration  therein  contained :  Provided  always, 
that  every  such  order  which  shall  authorise 
such  aaaistant  commissioner  or  other  person  to 
proceed  as  aforesaid  in  relation  to  any  8Uc)» 
leasehold  land  shall  be  ifoade  upon  the  applica- 
tion in  writing  of  the  person  who  if  the  lease 
had  not  been  granted  would  have  been  the 
person  interested  in  the  land  therein  comprised, 
and  also  of  the  lessee  or  assignee  of  such  lease, 
and  of  such  sub-lessees  and  other  persons  as 
would  have  been  persons  (alone  or  jointly  with 
any  other  person)  interested  in  the  land  com- 
prised in  such  lease,  and  upon  the  application 
also  of  the  person  interested  in  the  land  with 
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wbich  tuch  leasehold  land  shall  be  intermuced 
or  held  or  occupied,  or  alleged  to  be  intermixed 
or  held  or  occupied. 

9*  Copyhold  and  customary  lands  may  he 
changed,-^ Consent  of  lord  of  the  manor  re- 
quired, — And  be  it  enacted.  That  the  provisions 
of  the  said  recited  act  respecting  the  exchange 
ef  lands,  and  respecting  the  division  into  con- 
venient parcels  and  allotment  of  lands  inter- 
mixed or  divided  into  parcels  of  inconvenient 
form  or  quantity,  (and  respectively  applicable 
to  land  not  subject  to  be  inclosed  under  the 
said  act,  and  to  land  so  subject  as  to  which  no 
proceedings  for  an  inclosure  shall  be  pending,) 
shall  extend  and  be  applicable  to  lands  of  copy- 
hold or  cnstomarv  tenure  and  the  land  taken 
in  exchange  under  any  order  of  exchange; 
and  the  land  allotted  under  any  order  of  di- 
.  vision  and  allotment  in  respect  of  any  copyhold 
or  customary  land  shall  be  deemed  copyhold 
or  customary  land,  and  shall  be  held  of  the 
lord  of  the  same  manor,  under  the  same  rent, 
dostom,  and  services  as  the  copyhold  or  cus- 
tomary land  in  respect  of  which  it  may  be  so 
taken  and  allotted  respectively  was  or  ought  to 
have  been  held,  without  any  new  admittance 
in  respect  of  land  so  taken  and  allotted ;  and 
the  land  taken  in  exchange  and  the  land  al- 
lotted under  such  orders  respectively  in  respect 
of  freehold  land  shall  be  of  freehold  tenure : 
Provided  always,  that  no  such  order  of  ex- 
ehange  or  of  division  and  allotment  of  or  af- 
fecting any  copyhold  or  customary  land  shall 
be  confirmed  by  the  commissioners  unless  the 
Consent  of  the  lord  of  the  manor  of  which  such 
Copyhold  or  customary  land  shall  be  holden 
•hall  have  been  given,  either  to  the  application 
of  the  persons  interested  for  such  exchange  or 
division  and  allotment,  or  to  the  exchange  or 
division  and  allotment  to  which  such  order 
dhall  relate ;  and  a  cony  of  every  such  order, 
when  confinned,  shall  oie  delivered  to  the  lord 
of  such  manor  or  his  steward,  and  shall  be 
kept  with  and  deemed  part  of  the  court  rolls 
^  such  manor. 

10.  Steward  or  deputy  may  consent  in  writ^ 
ing  on  behalf  of  the  lord, — And  be  it  enacted. 
That  in  every  case  where  the  consent  of  the 
lord  of  a  manor  is  required  under  this  act  a 
declaration  or  statement  in  writing  under  the 
hand  of  the  steward  or  his  deputy  authorized 
to  take  surrenders  or  grant  admittances  of  or 
to  copyhold  or  customanr  lands  in  such  manor, 
siffnifying  that  the  lord  nas  consented,  shall  be 
mdence  of  such  consent  for  all  the  purposes 
of  this  act ;  and  a  recital  or  statement  of  the 
consent  of  the  lord  of  a  manor  contained  in  an 
award  which  shall  be  approved  or  in  an  order 
which  shall  be  confirmea  oy  the  commissioners 
•hall,  so  far  as  respecta  the  validity  of  such 
award  or  order,  be  conclusive  evidence  of  such 
consent. 

11.  Shares  of  land  and  cattle  gates  and 
stints  may  be  exchanged, — ^And  ^  it  enacted. 
That  where  a  person  interested  in  any  undi- 
vided share,  or  any  cattle  gate  or  other  gate, 
or  any  right  of  common  defined  by  numbers 
or  stints,  in  or  to  be  exercised  over  any  land. 


and  a  person  interested  in  anjr  undivided  share 
or  gate  or  right  (so  defined)  in  or  to  be  exer* 
cised  over  anv  other  land,  shall  be  desirous  of 
exchanging  tneir  resfiective  shares,  gates,  or 
rights,  whether  such  respective  landa  or  either 
of  them  shall  or  shall  not  be  subject  to  be  in- 
closed under  the  said  recited  act,  and  whether 
any  proceedings  for  an  inclosure  of  such  re- 
spective lands  or  either  of  them  shall  or  shall  ' 
not  be  pending,  it  shall  be  lawful  for  the  com- 
missioners, upon  the  application  in  writing  of 
the  persons  interested  in  such  shares,  gates,  or 
rights  which  they  shall  be  so  desirous  of  ex- 
changing, or  in  such  lands  in  respect  of  such 
shares,  gates,  or  rights,  to  make  an  order  of 
exchange  of  such  respective  shares,  gates,  or 
righte,  without  requiring  the  concurrence  in 
such  application  of  the  other  persons  interested 
in  such  lands ;  and  all  the  provisions  of  the 
said  recited  act  and  this  act  respecting  the  ex« 
change  of  lands  shaU  extend  and  be  apphcable 
to  the  exchange  of  such  respective  shares, 
gates,  or  rights ;  provided  that,  instead  of  the 
map  or  plan  by  the  said  recited  act  directed  to 
be  annexed  to  an  order  of  exchange,  the  com- 
misioners  may  cause  to  be  therein  inserted  or 
thereunto  annexed  such  descriptions  as  may 
appear  to  them  sufficiently  to  ascertain  such  re- 
spective shares,  gates,  or  rights,  and  such  re- 
spective lands  as  aforesaid. 

12.  Accuracy  of  maps  to  be  certified, — ^And 
whereas  by  the  said  act  provision  is  made  for 
the  adoption  and  use  for  the  purposes  of  any 
inclosure  under  the  said  act  of  a  copy  of  anr 
map  or  plan  which  shall  have  been  confirmed 
under  the  hands  and  seal  of  the  tithe  commis- 
sioners, or  of  any  other  map  or  plan  of  the  ac- 
curacy of  which  the  inclosure  commissioners 
shall  be  satisfied,  or  for  making  a  new  survey, 
map,  or  plan ;  be  it  enacted,  That  every  new 
survey,  map,  or  plan  which  is  used  for  the 
purposes  of  any  inclosure  under  the  said  act 
shall  be  signed  by  the  said  inclosure  conunis- 
sioners,  after  examination  of  the  acuracy  there- 
of under  their  direction,  and  sealed  with  their 
official  seal  in  testimony  of  such  examination. 

13.  An  assistant  commissioner  may  be  op* 
pointed  assessor, — And  whereas  by  the  said  re- 
cited act  it  is  provided  that  the  wuer  may  in- 
the  cases  therein  mentioned  be  assisted  by  an 
assistant  commissioner  specially  appointea  ae 
an  assessor,  who  shall  be  a  practising  barrister 
at  law  of  five  years  standing  at  tiie  least;  be 
it  enacted,  Tnat  any  assistant  commissioner 
under  the  said  act  may  be  specially  appointed 
as  an  assessor  for  the  purpose  aforesaia. 

14.  Act  deemed  part  of  recited  ocl.— And  be 
it  enacted.  That  this  act  shall  be  taken  to  be  a 
part  of  the  said  recited  act,  and  be  construed 
accordingly. 

15.  Act  may  be  amended,  ^c, — ^And  be  it 
enacted.  That  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  preaent 
session. 
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NOTICES  OF  NEW  BOOKS. 

Tke  New'CotMty  Courts  Ad,  S  S^  9  ViH. 
e.  95,  for  Debts — Damages — Replevin, 
S^Cy  wM  Notes,  Critical  and  Explana- 
tory s  including  Decisions  iu  the  Courts 
of  England  and  Ireland,  on  StattUes 
having  similar  Enactments,  Bj  Hrnry 
Udall,  of  the  Inner  Temple,  Esq.,  Bar- 
rater*at-Law.  London :  V.  &  R.  Ste- 
vens, and  G.  S.  Norton.  1846.  Pp. 
127. 

Several  editions  of  tlie  Small  Debts' 
Act,  as  might  naturally  be  expected,  have 
made  their  appearance,  accompanied  by 
observations,  conjectures,  and  criticisms. 
Amongst  these  we  shall  for  the  present 
notice  Mr.  Udall's  version. 

The  name  and  title  of  the  new  courts, 
and  the  act  by  which  they  are  created,  are 
thus  ia  the  outset  observed  upon :—« 

*'  This  statute  has  hitherto  been  styled  'The 
Small  Debts  Act,'  but  the  present  editor  has 
considered  this  a  feeble  designation  for  a  sta- 
tute that  gives  powers  for  establishing  entirely 
new  courts,  under  a  new  judicial  system, 
throughout  the  country.  He  has,  moreover, 
considered  the  term  '  small'  scarcely  appli- 
cable to  a  jorisdiction  that  has  power  to  de- 
termine, unless  objected  to  by  the  parties, 
differences  to  an  unlimited  amount,  as  may  be 
done  under  the  present  statute  in  the  action 
of  replevin.  He  nas^  therefore,  designated  the 
atatute,  that  which  its  enactments  show  it  was 
intended  to  be,  viz., '  The  New  County  Courts 
Act"' 

This  point  of  nomenclature  is,  however, 
settled  by  Mr.  Bethune,  to  whom  the 
Lord  Chancellor  has  entrusted  the  preli- 
.  minary  arrangements  for  carrying  the  act 
into  effect.  The  communications  from  the 
derks  of  the  peace  are  to  be  endorsed 
<«  Small  Debt  Courts,*'  not  «« New  County 
Courts."  Some  of  them,  indeed,  may  ex- 
tend over  parts  of  several  counties,  whilst 
in  other  counties  there  will  be  several  dis- 
trict courts. 

Mr.  Udall  notices  the  corresponding 
**  civil  bill  "  system  which  has  been  ea- 
tablisiied  in  Ireland,  and  remarks  tliat, — 

*'  It  will  ha  seen  that  reference  is  made  in 
several  of  the  notes  to  decisions  in  the  Irish 
courts  on  the  statutes  enacting  the  civil  bill 
jmrisdieion  in  Ireland.  The  system  now 
Imown  by  that  de«gnation  was  introduced 
first  there  in  the  time  of  Queen  Anne,  A.D. 
1703,  and  permanently  established  in  the  2nd 
of  George!.,  and  from  thence,  until  the  36th 
of  Greorge  HI.,  was  administered  by  the  judges 
at  the  assizes.    In  that  year  most  of  their 


powers  over  matters  arising  by  ci\dl  bill  were 
transferred  to  the  present  tribunal— the  court 
of  the  assistant  barrister.  So  important  has 
this  now  become,  that  it  is  stated,  in  a  learned 
work  on  its  jurisdiction,  that  the  principal  por- 
tion of  the  common  law  business  of  Ireland 
is  at  the  present  time  adjudicated  in  that  court. 
The  success  of  the  system  appears  mainly 
owing  to  its  having  been  made  dependent  on 
the  superior  courts ;  an  appeal  being  given,  as 
a  matter  of  right,  under  certain  terms  to  the 
judges  on  their  several  circuits.  By  this  means 
the  scandal  arising  fitom  different  interpreta* 
tions  of  the  law  in  adjoining  counUes  has  been 
very  much  avoided.  And  it  is  from  reported 
judgments,  so  given  on  appeal  on  enactments 
similar  to  those  introduced  into  the  present 
statute,  that  the  decisions  alluded  to  have  been 
selected." 

On  the  3rd  section,  by  which  it  appears,^ 
according  to  the  marginal  extract,  that  the 
courts  held  under  this  act  shall  have  the 
same  jurisdiction  as  County  Courts,  and 
Courts  of  Record,  our  author  observes, 
that— 

"The  intention,  by  the  early  part  of  the  sec- 
tion, appears  to  have  been  to  transfer  to  tha 
new  county  courts  held  under  this  act  so  much 
of  the  jurisdiction  as  to  debts  and  demands  aa 
is  taken  away  from  the  old  county  court,  or,  in 
other  words,  that  the  new  county  courts  held 
nnder  this  act  are  to  have  all  the  jurisdiction 
and  powers  of  the  old  county  court  for  the  re- 
covery of  such  debts  and  demands  as  are 
specified  by  this  act  It  is,  however,  con- 
tended that  this  is  not  the  grammatical  con* 
struction.  The  only  alteration  of  the  old 
county  court  by  express  tehns  is  by  section  4^ 
by  wmcfa  all  jurisdiction  previously  existing  in 
the  old  county  court  is  continued  to  it,  except 
where  the  new  county  courts  under  this  act 
have  jurisdiction.  The  altered  jurisdietion  of 
the  old  court  would  be  the  remaining  jurisdic- 
tion— and  if  so  the  grammatical  construction 
of  this  section  would  be  to  transfer  such  V6- 
maining  jurisdiction  to  the  new  courts.  But 
as  it  never  could  have  been  tiie  intention  of 
the  legislature  to  transfer  to  the  new  courts 
that  which  it  has  expressly  retained  to  the  old, 
the  meaning  seems  to  be  that  which  is  giv«n  in 
the  eariy  part  of  this  note.  It,  however,  may 
be  contended,  that,  as  tiie  act  does  not  affirm- 
atively alter  the  jurisdiction  of  the  old  county 
court,  qwd  eounUf  court,  therefore  no  jurisdic- 
tion previously  existing  in  the  old  county  coort 
is  actually  transferred.  The  eflect  of  tins 
would  be  that  the  new  county  courts  have  soch 
jurisdiction  only  as  is  conferred  by  making 
them  courts  of  record,  and  such  other  powers 
as  are  specially  given  in  this  act.  So  that  the 
jorisdiction  and  power  that  is  tsken  away  from 
the  old  county  court,  if  indeed  it  he  differeni,  ia 
abolished  sltogether.  It  may  be  mentioned, 
althouf^  of  course  it  cannot  oe  considered  in 
the  construction,  that  the  words  in  the  bill  aa 
originally  drawn  wtrt  ^etecept  so  far  as  altertd 
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by  this  act/  and  tbat  tben  sect  4  was  Hot  in 
the  act  at  all.  In  constniing  this  act,  it  would  be 
well  to  bear  in  mind  that  the  old  county  court 
continued  to  have  jurisdiction  in  certain  judicial 
as  well  as  other  matters,  but  that  the  term 
county  court,  whenever  it  occurs,  is  defined  by 
the  interpretation  clause  to  mean  the  county 
court  established  under  this  act,  unless  there 
be  anything  manifestly  inconsistem  with  such  a 
meaning." 

And  in  the  note  to  the  58tli  section, 
which  professes  to  describe  the  jurisdiction 
of  the  court,  he  asks, — 

"  Is  the  county  court  here  mentioned  the 
county  court  under  this  act  ?  See  the  inter- 
pretation clause.  All  pleas  of  personal  action  : 
that  is,  both  ex  contractu  and  ex  delicto,  and 
the  most  common  of  these  are  assumpsit,  debt, 
trover,  trespass,  case,  covenant,  replevin,  &c. 
The  jurisdiction,  therefore,  extends  to  neatly 
every  description  of  claim  usually  litigated  in 
the  superior  courts.  The  proviso  takes  away 
many  important  classes  of  action.  To  most  of 
these,  such  as  libel,  slander,  &c.,  as  the  sub- 
ject to  be  litigated  would  be  apparent  in  the 
plaint,  there  will  be  no  difficulty  in  preventing 
such  actions  beiug  entertained.  This,  how- 
ever, is  not  applicable  to  the  whole  proviso. 

"  Take  the  instance  of  a  defence  that  in- 
▼olves  title.  Supposing  an  action  to  be  brought 
for  rent.  It  will  be  impossible  to  foresee  in 
many  cases  whether  the  title  will  come  into 
question  or  not.  The  defence  may  be  that  the 
plaintiff  is  not  the  person  to  whom  the  rent  is 
due.  This  may  involve  the  question  at  large 
whether  a  will  is  operative  or  not ;  but  it  mav 
not  have  been  known  to  the  plaintiff  that  sucn 
a  question  would  arise  before  he  comes  into 
court  for  the  trial.  And  cases  will  continually 
occur  where  it  will  not  be  apparent  even  at  the 
commencement  of  the  trial.  Take  the  case  of 
trespass  to  land,  in  which  there  are  two  de- 
fences ;--the  action  may  have  lasted  hours  be- 
fore it  is  discovered  that  it  depends  on  the 
question  whether  the  plaintiff  has  a  sufficient 
possession  to  enable  him  to  maintain  trespass. 
And  what  is  to  be  done  when,  during  the  trial, 
comes  out  that  title  is  in  question  ?  Is  the 
plaintiff  to  be  non-suited  ?  There  is,  more- 
over, this  difficulty — who  is  to  take  the  objec- 
tion that  title  is  in  question?  Supposing 
neither  party  does  so,  or  that  the  parties  even 
consent  that  the  cause  shall  go  on,  the  judg- 
ment cannot  be  legally  enforced — consent  gives 
no  jurisdiction.  If  any  authority  were  wanted 
for  this,  the  several  cases  that  have  arisen 
upon  the  very  point  under  the  writ  of  trial 
cLEiuse  of  the  Law  Amendment  Act  would  be 
applicable.  It  may  be  as  well  to  refer  to  one, 
Lawrence  v.  IVilcock,  11  A.  &  E.  94 J,  in  which 
most  of  the  cases  will  be  found  cited.  It  is  to 
be  regretted  that  no  special  directions  are 
given  for  the  course  to  be  pursued  when  title 
comes  in  question  for  the  first  time  during  the 
trial  of  the  cause.  Perhaps  it  would  also  have 
been  better  to  have  enacted  that  the  judgment 


should  be  legal  unless  the  objection  to  the  juri§^ 
diction  were  taken  before  verdict.  This  is  the 
difficulty  on  one  side,-  on  the  other,  it  will  not 
do  to  allow  a  mere  vague  declaration  of  defen- 
dant that  title  is  in  question  to  oust  the  court 
of  its  jurisdiction  and  the  plaintiff  of  his  speedy 
judgment. 

"  Here  again  it  would  hare  been  convenient 
to  have  provided  what  should  be  deemed  satis' 
factory  proof  ihsX  title  was  in  question.  Suppos* 
ing  the  court  to  go  on  after  the  title  is  in  question 
and  to  give  judgment;  the  court  above,  on 
this  being  satisfactorily  made  out,  would,  it  is 
presumed,  grant  a  writ  of  prohibition,  and  it  is 
said  that  this  could  be  done  even  after  execu* 
tion,  per  Alderson,  B, ;  Roberts  v.  Humby,  3 
M.  &  W.  123—127;  otherwise,  as  that  learned 
judge  said,  there  would  be  no  remedy  where 
the  judgment  and  execution  issue  when  the 
superior  courts  are  not  sitting.  Where  the 
claim  is  under  5/.,  and  the  court  is  proceeding 
without  jurisdiction,  it  appears  that  the  cause 
could  only  be  stopped  by  prohibition,  as  unless 
the  debt  or  damage  claimed  exceeds  51.,  the 
sect.  90  deprives  the  judges  of  the  superior 
courts  of  the  power  to  remove. 

"  As  to  removal  of  causes  generally,  be- 
sides certiorari  and  prohibition,  where  they 
are  applicable,  there  is  the  general  remedy 
of  trespass  where  the  court  has  proceeded 
without  jurisdiction,  subject,  however,  to  the 
risks  incurred  by  the  terms  of  section  139. 
It  will  be  seen  from  what  is  said  above,  that 
there  wants  some  apt  mode  of  taking  the  ob- 
jection to  the  jurisdiction.  This  arises  from 
introducing  a  new  system,  hj  which  formal 
pleading  is  abolished.  In  actions  brought  in 
the  old  county  court  there  was  no  such  diffi- 
culty, as  there  were  several  modes  of  making 
the  objection  to  the  proceeding  for  want  of 
jurisdiction  apparent  to  the  court,  the  obvious 
one  being  by  a  plea  in  abatement  But  be- 
sides this  there  were  others  where  it  appeared 
on  the  record  itself;  as  in  trespass,  that  it  was 
trespass  contra  pacem,  or  vi  et  armis,  or  in 
replevin,  that  a  party  avowed  or  made  conu- 
sance in  the  freenold  of  a  third  party ;  in  all 
whidh  the  jurisdiction  of  the  court  was  ousted, 
and  any  further  proceeding  in  the  cause  either 
directly  or  collaterally  was  void,  the  remedy, 
when  necessary,  being  by  the  well-known  pro- 
cesses of  removal  into  tne  superior  courts  to 
prevent  execution  below. 

"  If  the  term  county  court,  in  the  early  part 
of  this  section,  means  the  old  county  court,  it 
would  seem  that  the  personal  actions  mentioned 
in  the  proviso  could  be  brought  in  the  old 
county  court  by  plaint,  and  be  proceeded  with 
before  the  suitors,  as  the  proviso  appears  only 
to  apply  to  courts  under  this  act." 

Mr.  Udall,  whilst  freely  animadverting 
on  the  doubts  and  imperfections  of  the  act, 
entertains  the  notion  that  the  new  courts 
will  be  applicable  for  writs  of  trial,  and 
that  the  tribunal  to  which  these  cases  have 
been  hitherto  submitted,  has  been  defec- 
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tiTe  for  want  €i  judkial  strengAt  and  he 
makes  gome  statement  relating  to  the 
number  of  applications  for  new  trialsy  which 
we  believe  to  be  very  erroneous*  and  con- 
tradicted by  the  official  returns  to  parlia* 
ment.  In  the  following  remarks,  however, 
we  entirely  concur: — 

''  I  regret  to  say  that  there  is  among  many 
people  a  growing  indifference  to  the  manner  in 
which  questions  of  small  amount  are  disposed 
of.  It  should,  however,  be  remembered  that 
the  price  paid  for  the  administration  of  justice 
is  part  of  the  general  taxation  of  the  kingdom, 
ana  as  that  is  a  burden  to  fdl,  to  the  needy  even 
more  than  to  the  wealthy,  so  ought  questions 
that  arise  amongst  needy  suitors  to  be  disposed 
of  in  such  a  way  that  tne  intelligent  may  ap- 
]>eal  to  the  mode  of  settlement  with  satisfac- 
tion. And  even  if  there  were  no  taxation  for 
the  charge  of  judicial  administration,  yet  as 
society  has  deprived  every  one  of  his  natural 
right  to  redress  his  own  grievances,  govern- 
ment is  little  better  than  an  usurpation  so  long 
as  an  inefficient  system  of  redress  continues 
the  only  substitute.  It  may  be  objected  that 
this  is  a  truism :  it  is  so— but  it  is  not  the 
less  necessary  to  enforce  it  at  the  present  day, 
nor  will  it  be  futile  to  do  so  until  all  matters 
litigated,  however  small  in  value,  can  be  tried 
by  a  tribunal  competent  to  perform  that  duty. 
An  opportunity  is  now  presented  to  establish 
throughout  the  land  creditable  tribunals  adapt- 
ed to  such  a  purpose—  tribunals  that,  if  this 
act  fail  to  accomplish  what  its  authors  predicted 
of  it,  may  be  yet  found  useful  auxiliaries  for 
other  juaictal  purposes,  -useful  in  disposing 
of,  in  a  satisfactory  manner,  much  of  the 
business  that  now  presses  with  unusual  seve- 
rity upon  those  who  have  to  perform  the  duties 
of  judges  in  the  superior  courts." 

We  quite  agree  with  Mr.  Udall  in  his 
opinions  on  the  objectionable  system  of 
Pte-iaking  revived  by  this  act. 

ARRANGEMENT  OF  BUSINESS. 

^Queen's  13(iKl^. 
Lord  Denman,  C.  J.,  obser^eJ,  tbat  at  the  Sit- 
tings in  B«nc  after  last  term,  \\\^  Court  iatimated 
tbat  in  this  term,  the  Special  Pafter  would  be  post- 
poned till  the  Sittings  in  Banc  nfter  term.  The 
Court  would  accordingly  take  the  Neiv  Trial  Paper 
on  Tuesdayg  and  Fridiiys  during  tbe  term,  instead 
of  tbe  Special  Paper.  The  Crown  Paper  would 
not  be  postponed,  but  taken  as  usual,  on  Wednetday$ 
snd  Stturdays, 

Tb«  Judges  liave  appointed  Thursday,  November 
26,  to  take  cases  in  Error  from  tbe  Court  of  Com- 
mon Pleas;  Friday  and  Saturday,  November  27 
and  28,  to  take  cases  from  the  Court  of  Exchequer ; 
November  50«  and  following  days,  the  cases  from 
tbe  Court  of  Queen's  Bench. 

C  tnlral  Crunuwl  Cowrt. 

November  2 J,  nnd  December  14. 


QUESTIONS  AT  THE  EXAMINATION, 

Michaelmas  Term,  1846. 
I.  Prbliminart. 

Where,  and  with  whom,  did  you  serve  your 
clerkship  ? 

State  the  particular  hranch  or  hranches  of. 
the  law  to  which  you  have  chiefly  applied/ 
yourself  during  your  clerkship. 

Mention  some  of  the  principal  law  hooks 
which  you  have  read  and  studied. 

Have  you  attended  any  and  what  law  lec- 
tures? 

n.    Common    and    Statute    Law,    and 
Practice  of  the  Courts. 

What  are  local  and  what  are  transitory  ac- 
tions ? 

When  should  notice  he  fl[iven  hefore  com- 
mencing an  action  ? 

What  are  the  several  periods  of  limitations' 
of  actions  ?  ^ 

In  what  cases  i^  a  master  answerable  for  da- 
mages done  by  his  ser^'ant ;  and  when  is  the 
servant  only  liable  ? 

What  is  the  law  as  to  the  payment  of  the 
debts  of  relations  and  third  persons  ? 

For  what  losses  is  a  common  carrier  liable  ? 

By  what  means  would  you  prevent  the  ope- 
ration of  the  Statute  of  Limitations  on  a  simple 
contract  debt  ? 

How  long  does  a  writ  of  summons  remain 
in  force  ?     How  must  it  be  served  ? 

When  is  a  writ  of  distringas  issued  ?  How 
can  it  be  ohtained  ? 

What  evidence  can  he  adduced  in  an  action 
on  a  bill  of  exchange  against  an  indorsee  ? 

What  is  the  difference  in  effect  of  the  plain- 
tiff's heing  nonsuited,  and  of  a  verdict  for  the 
defendant  ? 

What  are  the  different  writs  of  execution, 
and  when  may  they  be  issued  ? 

Is  there  any,  and  what  recent  alteration  in 
the  plaintiff's  power  of  taking  a  defendant  in 
execution,  and  what  remedy  has  the  plaintiff 
when  be  cannot  take  the  defendant  in  execu- 
tion ? 

Is  there  any,  and  what  property,  which  can- 
not be  taken  m  execution  ? 

What  is  the  rule  as  to  attesting  cognovits 
and  warrants  of  attorney  ? 

III.  Conveyancim©. 

State  the  ordinary  tenure  of  land  and  the 
common  form  of  assurance  before  the  Statute 
of  Uses,  and  explain  in  a  familiar  manner  the 
origin  of  copyhold  estates,  the  services  rendered 
in  respect  of  them,  and  to  whom,  and  the  rea- 
sons for  the  general  discontinuance  and  com- 
mutation of  such  ser>'ices  into  money  pay- 
ments. 

What  are  the  words  by  which  an  estate  of 
inheritance  in  land  is  created,  and  what  is  now 
the  simple  mode  of  conveyance  for  passing 
freehold  and  copyhold  estates  of  inheritance 
upon  a  sale  ? 

What  is  an  estate  in  twl  ?     Show  concisely 
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by  form  of  words  bow  it,  and  entaib  speeial, 
and  entaUfl  general,  are  created. 

What  are  all  the  reqcuaitea  fior  j^rfecting  a 
will  of  real  and  personal  estate  ? , 

State  concisely  the  ordinary  form  of  a  con- 
tmnce  of  firaeholds. 

what  is  the  meaning  of  "  copyhold— fine 
arbitruy'*  as  descriptive  of  tlie  tenure  of 
bbck  acre,  and  what  is  the  practical,  effect 
#f  that  tenure  ? 

How  does  a  copyholder  seised  in  a  fee  whose 
•state  is  fine  arbitrary,  and  who  wishes  to  giye 
It  by  his  will  to  tmstees  for  sale,  make  his  will 
no  as  legitimately  to  prevent  the  necessity  of 
the  admission  of  the  trustees,  and  therebv 
avoid  the  fine  that  would  be  payable  on  such 
admission  ? 

What  is  the  effect  of  a  jointure  upon  dower 
when  the  instrument  creating  the  jointure  does 
not  contain  the  common  stipulation  that  the 
jointure  is  to  be  in  lieu  of  dower  ? 

Give  a  sketch  of  the  ordinary  charges  of  a 
solicitor  for  a  purchaser  on  the  purchase  of  a 
freehold  estate  in  respect  of  the  convevance 
from  the  time  of  purchase  to  the  completion 
of  it. 

It  being  a  common  practice  to  frame  con- 
ditions of  sale  so  stringent  as  to  compel  a  pur- 
chaser buyipff,  subject  to  them,  to  accept  an 
apparently,  it  not  an  absolutely,  defective  title ; 
state  your  opinion  whether  trustees  who  invest 
of  their  own  accord  the  monies  of  their  cestuis 
que  trust  in  the  purchase  of  lands  subject  to 
such  conditions,  are  personally  liable  in  case 
of  eviction,  or  whether  the  loss  ought  to  fall 
upon  the  trust  estate — and  give  your  rea- 
sons. 

What  is  the  legal  distinction  between  a  mort- 
ffage  in  fee  and  a  mortgage  for  a  term  of  free- 
nold  lands;  and  by  what  means  can  the  in- 
heritance be  now  relieved  from  those  incum- 
trrances  on  satisfaction  of  the  mortgage } 

Is  it  legal  to  take  procuration  money  on  a 
loan  of  money  by  mortgage,  and  how  much, 
.and  who  is  entitled  to  it;  Sie  solicitor  for  the 
mortgagee,  or  the  solicitor  for  the  mort- 
gagor? 

If  judgment  has  been  entered  up  against  a 
man  seised  in  fee  of  lands  for  a  debt,  how  is  such 
judgment  to  be  enforced  ? 

What  is  a  lease  in  its  general  acceptation  ? 
Show  the  outlines  of  an  ordinary  farming  lease 
for  seven  years. 

Show  the  outline  of  an  ordinarv  lease  for 
,twenty-one  years  of  a  private  dwelling  house 
in  London. 


tion  it  stands  to  law  in  our  system  of  }nn«- 
prude<iee ;  and  mentaon  some  of  the  principal 
heads  of  eqditabto  jurisdictkm.  . 

Am  there  any  cases  in  which  a  venwdy  m 
affbrdsd  both  in  law  and  in  equity }  if  so,  enn- 
merate  some  of  them.  State  ax^  instance  in 
which,  on  account  of  the  more  ^dent  nature 
of  the  equitable  remedy,  the  common  law  pro- 
ceeding lua  Collen  into  disuse. 

What  leUef  does  equity  give  to  a  legatee,  or 
die  creditor  of  a  testator,  when  the  executor 
withholds  payment  of  the  legacy  or  d^t ;  and 
what  takes  place  if  the  executor  do  not  adatt 


IV.   Equity,  and  the  Practice  of 
Equity  Courts, 

The  learned  Selden  has  said,  "  For  law  we 
have  a  measure,  and  know  what  to  trust  to : 
equitj  is  according  to  the  conscience  of  him 
that  18  Chancellor,  and  as  that  is  larger  or  nar- 
rower, so  is  equity."  Is  this  an  accurate  de- 
scription of  eouity  as  administered  in  our 
courts  ?    State  trie  grounds  of  vour  opinion. 

Define  equity;  state  generally  in  what  rela- 


If  in  a  wUl  or  settlement  the  usual  powerto 
appoint  new  tmstees  has  been  omitted,  will  a 
court  of  eouity  remedy  the  inconvenience  ;  ana 
if  so,  in  TOat  way  ?  ,  ^  ., 

A,  agrees  to  sell  an  estate  to  B.,  and  fisile  ta 
perform  his  contract;  what  relief  does  equi^ 
give  against  the  vendor  ?  Has  B*  any,  and 
what  remedy  at  law,  and  may  he  take  advan* 
tage  of  both  ? 

What  measures  are  adopted  by  courU  oi 
equity  to  prevent  the  infringement  of  a  patent, 
and  will  aelay  in  applying  for  relief  operate  to 
prejudice  the  application  ? 

ff  an  estate  be  devised  by  will  away  from  the 
heb  at  law,  and  the  devisee  is  desirous  to  se- 
cure the  testimony  of  the  witnesses  to  the 
will,  what  proceedmgs  in  equity  can  die  de- 
visee take  to  accomplish  his  object  i  Has  any 
recent  statute  upon  this  subject  been  passed  } 
if  so,  state  its  general  scope. 

After  the  service  of  a  subpoena  to  answer  a 
bin,  within  what  time  must  the  defendant  ap- 
pev;  and  on  his  default,  what  liabilities  doea 
ne  incur  ? 

State  whhin  what  time,  after  wpearanc^  a 
defendant  must  answer  an  original  or  suppto- 
mental  bill ;  and  in  what  time,  having  alreadv 
answered,  he  must  answer  an  amended  bilL 
In  either  case,  point  out  the  consequences 
which  may  foDow  his  default 

After  the  defendant  has  filed  his  answer, 
when  will  it  be  deemed  sufficient  and  unex- 
ceptionable? What  course  must  the  plaintiff 
take  if  the  answer  be  insufficient,  and  within 
what  time  ? 

If  a  defendant,  on  his  fwllng  to  appear  or  an- 
swer, should  be  proved  to  the  court  to  be 
under  age,  or  of  unsound  imnd  (not  so  found 
by  inquisition,)  what  will  the  court  do  in  such 
circumstances,  snd  upon  whose  wplication  ? 

What  is  a  traversing  note ;  when  may  it  be 
filed;  can  a  defendant,  after  such  note  has 
been  filed,  put  un  an  answer,  as  of  course ;  or 
if  desirous  to  answer,  what  steps  must  he 
take? 

If  a  defendant  allege  in  his  answer  that  the 
plaintiff  is  prosecuting  him  in  eouity,  and  also 
at  law,  for  the  same  matter,  can  ne  compd  the 
plaintiff  to  elect  in  what  court  he  will  proceed, 
and  how  ? 

When  is  a  plaintiff  entitled,  as  of  course,  to 
the  common  injunction  to  sta^  proceedings  at 
.law?  mBLj  he  amend  his  bill  witnout  prejudice 
Vto  the  injunction 
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V.  Banka0ptcy,  and  Pbactica  or  tms 

Courts. 

How,  and  <m  wfaoee  applieatioiiy.ei^.a  Jat 
in  bankruptcy  be  obtained  ? 

Can  peraons  aasociated  for  the  formation  of 
a  railway,  which  cannot  be  carried  into  exe- 
cution without  the  authority  of  parliament,  and 
not  havinff  obtained  any  act,  become  bank- 
nipt,  and  how? 

Can  a  person  holding  a  bill  of  exchange*  ac* 
cepted  by  a  trader,  or  having  sold  goods  to  him 
on  credit  petition  for  a  fiat  against  such  trader 
before  the  bill  falls  due,  or  the  term  of  credit 
for  the  goods  expires  ? 

Oan  a  fiat  be  opeiMd  in  anr,  and  what  case, 
by  any,  and  what  person,  other  than  the  peti- 
tioning creditor  ? 

Can  the  validity  of  a  fiat,  or  of  the  adiadi- 
cation  thereunder,  be  disputed^  and  by  whom, 
tnd  how  ? 

If  a  fiat  iesne  against  one  of  two  partners, 
what,  if  any,  are  the  rights  of  the  Joint  creditors 
•gainst  the  separate  estate  of  the  bankrupt 
partner  as  to  proof  of  debts,  choice  of  assignees, 
Rceipt  of  dividends,  and  opposing  the  Bank- 
rupt's certificate ;  and  is  there  any,  and  what 
exception  in  any,  and  which  of  the  cases 
«tated? 

If  a  fiat  issue  a^^unst  two  partners,  and  a 
creditor  hold  a  joint  secunty  from  both 
partners,  and  also  a  separate  security  from  one 
of  them,  can  he  prove  his  whole  debt  against 
the  joint  estate  on  any,  and  what  terms  ? 

Are  any,  and  what  proceedings  necessary  to 
enable  a  legal  or  eqmtable  mortgagee,  without 
a  power  of  sale,  to  realize  his  security  and 
prove  for  the  deficiency  ? 

If  a  bankrupt  have  contracted  a  debt  payable 
on  a  contingency  which  shall  not  have  happened 
at  the  issuing  of  the  fiat,  can  the  creditor 
prove,  and  how } 

Have  the  commissioners  of  the  Court  of 
Bankruptcy  any  and  what  power  over  the  wife 
of  the  bankrupt  ? 

If  a  banknipt  have  government  stock  or 
atock  in  amy  public  company  standing  in  his 
name  in  his  own  right,  can  the  assignees  ob- 
tain possession  of  it,  and  how  ? 

If  a  trustee  become  bankrupt,  can  the  cestui 
qne  trust  get  the  trust  estate  conveyed  to  new 
trustees,  and  how  ? 

When  can  a  bankrupt  obtain  his  certificate, 
and  how,  and  by  whom,  and  on  what  grounds, 
can  die  g^ranting  of  it  be  opposed  ? 

If  a  person  become  bankrupt,  be  discharged 
tinder  the  Insolvent  Debtors'  Act,  or  compound 
with  his  creditors,  and  afterwards  become 
bankrupt  a  second  time,  and  obtain,  his  cer- 
tificate, what  is  the  effect  of  such  second  cer- 
tificate? 

Have  the  commissionera  of  the  Court  of 
Bankruptcy  jurisdiction  in  any  cases  where 
there  is  no  fiat  ?  and  if  so,  state  some. 

VI.  Criminal   Law   and   Proceedings 

BEFORE  Magistrates. 
What  is  the  difference  between  crimes  and 
nuademeanors  ? 


How  mav  crimes  and  misdemeanon  be  pre- 
vented ?  State  some  cases,  and  the  nrade  of 
proceeding  to  obtain  the  prevention. 

In  cases  of  misdemeanor  what  are  the  modes 
of  prosecution  usually  adopted } 

What  is  the  jurisdiction  in  criminal  matters 
exercised  by  the  Court  of  Queen*s  Bench  ex- 
clusive of  the  other  superior  courts  of  common 
law?  Is  there  any,  and  what  exception  of 
nersons  and  crimes  with  regard  to  such  juris- 
oiction  ? 

What  is  felony  in  the  general  acceptation  of 
the  English  law  ? 

What  are  the  consequences  of  attainder  ? 

In  what  cases,  and  under  what  authorities 
are  heirs  protected  from  prejudice  by  attainders 
of  their  ancestors  ?  and  persons  beneficially  en- 
titled to  real  and  personal  property  from  the 
consequences  of  the  conviction  for  treason  or 
felony  of  a  trustee  ? 

Mention  the  statute  commonly  called  the 
Habeas  Corpus  Act.  Is  the  wnt  of  habeas 
corpus  demandable  otherwise  than  by  statute  ? 
What  is  this  writ  ?  State  the  different  kinds 
and  different  purposes  for  which  it  is  used. 

By  whom  may  the  writ  of  habeas  corpus  be 
granted  ?  and  state  the  mode  of  proceedmg  to 
obtain  it,  and  the  proceedings  under  it. 

State  the  nature  and  jurisdiction  of  the  court 
of  quarter  sessions,  its  duties^  modes  of  pro- 
ceeoing  in  it,  and  of  appeal  from  its  decisions. 

What  is  the  court  ot  petty  sessions  ?  State 
its  nature  and  jurisdiction,  and  modes  of  pro- 
ceeding in  it. 

Bj  whom  is  the  appointment  of  clerk  to  the 
magistrates  in  petty  sessions  made?  Is  he 
removable  from  nis  ofiice,  and  by  whom  ?  How 
is  he  remunerated,  and  by  whom  paid  ? 

State  the  mode  of  proceeding  to  bring  an  of- 
fender before  a  single  magistrate,  and  the  sub- 
sequent proceedings.  Can  the  magistrate  ap- 
pomt  his  own  clerk,  not  being  the  clerk  to  the 
petty  sessions  ?  How  is  the  derk  remonerated, 
and  by  whom  paid  ? 

State  the  summary  jurisdiction  for  the 
punishment  of  wilful  or  malicious  damage  to 
real  or  personal  property,  public  or  private; 
and  whether  there  is  any,  and  what  exception 
as  to  the  jurisdiction ;  and  state  the  case  in 
which  an  offender  may  be  apprehended  without 
warrant,  and  by  whom. 

How  would  you  proceed  to  recover  posses- 
sion o£  h,  tenement  under  the  annual  value  of 
20/.?  State  the  authority  and  particulars  of 
the  proceedings,  and  any  very  recent  enact- 
ment on  this  point. 


SELECTIONS  FROM  CORRESPON- 
DENCE. 

liens  on  deeds. 

Mr.  Editor,— Allow  me  to  call  your  atten- 
tion to  the  case  of  Steadman  v.  Hockley,  "  re- 
ported in  your  number  for  17th  October.'*  If 
such  a  decision  as  this  is  to  stand  good,  where 
wiU  be  the  hard-working  attorneys  or  certifi- 
cated  conveyancers'  security  for  costs?      I 
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think  the  tfgiiiiieht  is  grouAdedoii  m  ftlkeiou 
principle,  and  psrticauurljr  to  if  we  sappote  the 
judge  to  have  Men  feuded  fay  the  case  of  **  Blea" 
don  V.  Faneoek,*'  where  Chief  Justice  TMal 
has  clearly  laid  it  down,  that  **  Everyhody 
knows  that  by  common  law  a  man  ma^  dtUnm 
the  eammodity  wMm  whiek  he  hae  bestowed  lahontr 
and  money, *^  Now,  if  the  defendant  (Hockley) 
had  not  had  the  dcwds  pnt-into  his  posecssion 
for  the  purpose  of  perusing,  and  thereby  be- 
stowing mental  labour,  for  what  purpose  were 
they  so^put  into  his  possession  ?  Eiurely  the 
comparison  of  trade  mamuU  labour  with  that  of 
mental  labour,  will  not  hold  good ;  and  if  this 
decision  stands  good,  no  one  can  maintain  a 
lien  on  any  deed,  matter,  or'  thing,  without 

Ereviously  exercising  thereon  some  manual 
iboor.  The  comparison  of  the  diamond  is 
bad.  Take  the  case  of  a  gold  chain  which  is 
taken  to  the  jeweller  to  be  lengthened,  which  is 
a  clear  case  of  manual  labour  and  mtmey  ex- 
pjended.  Then,  supposing  the  deeds  in  ques- 
tion are  put  into  the  conveyancer's  hands  for 
the  purpose  of  drawing  a  conveyance  from  A. 
to  Steadman ;  if  there  be  no  abstract  of  title 
with  the  deeds,  will  it  not  be  necessary  to  pe- 
ruse the  deeds  }  And  in  doing  so  is  not  the 
conveyancer  obliged  to  exercise  oonsiderable 
mental  labour?  And  even  if  there  be  no  ab- 
stract, I  should  be  more  satisfied  with  a  peru- 
sal of  the  deeds  themselves,  as  going  to  the 
fountain  head  ;  and  all  this  roust  be  done  pre* 
riously  to  drawing  the  convejrance  to  Stead- 
man  ;  then  who  can  deny  this  to  be  work  and 
labour  bestowed  upon  deeds  upon  which  he  had 
a  lien,  and  which  deed  (to  carrv  out  the  com- 
parison of  the  jeweller)  is  an  additional  link  to 
the  chain  of  the  title. 

Lex,  Juk. 

title. — adverse  possession, 

A.  disseised  J3.  of  lands ;  and  A.  died  before 
his  title  was  complete  by  acherse  possession,  be- 
queathing bv  his  will  the  property  to  C. ;  and 
leaving  D.,  his  only  son  and  heir-at-law,  him 
survivmg.  JB.  has  neglected  to  bring  his  ac- 
tion for  the  recovery  of  the  property  within  the 
time  limited  by  the  statute.  Is  the  bequest  to 
C.  valid ;  being  made  before  A,  had  a  good 
title  by  adverse  possession  ? 

Tacitum: 


dkfen  penoai.  Query,  sraidd  hk  esecotors 
in  eueh  case  have  any  claim  upon  tiie  deviseea 
for  a  proportiojHile  part  oC  the  ioits. 

W.  M. 


▲PPORTIONMBNT  OF  RENT  ACT. 

Sir, — The  Act  for  the  Apportionment  of 
Rents,  4  &  5  W.  4,  c.  22,  especially  section  2, 
was  intended,  no  doubt,  to  be  of  extensive  ap- 
plication ;  but  the  decisions  of  the  courts  have 
already  narrowed  its  application  very  consider- 
ably. The  following  is  a  case  of  every  day 
occurrence,  and  if  you  or  any  of  your  corres- 
pondents would  give  your  readers  the  benefit  of 
their  experience  upon  it,  I  think  the  time  so 
spent  would  not  be  thrown  away. 

A.  seised  in  fee  of  divers  estates,  some  let 
by  parol  and  some  on  lease,  to  various  tenants, 
dies,  and  by  will  devisee  the  said  estates  to 


PRIVATE  ACTS, 

9  &  10  Vict. 

printed  by  the  queens's  printer. 

And  whsreqf  the  Printed  Copies  may  be  given 
in  Evidence. 

1 .  An  Act  for  vesting  the  Real  Estates  of  the 
Right  Honourable  Charles  John  late  Earl  of 
Blesinton  deceased,  in  the  County  and  County 
of  the  City  of  Dublin,  the  City  of  KiUcenny, 
and  the  County  of  Tyrone,  in  Trustees  for  Sal^ 
for  the  Payment  of  his  Debts ;  and  for  other 
Purposes. 

2.  An  Act  for  selling  such  parts  of  the  en- 
tailed Lands  and  Esutes  of  Hempriggs  lying 
in  the  County  of  Caithness,  belonging  to  Sir 
George  Dunbar  Baronet,  as  may  be  necessary 
for  the  Payment  of  the  Debts  and  Obligations 
afiecting  or  that  may  be  made  to  affect  the 
said  Lands  and  Estates. 

.3.  An  Act  to  enlarge  the  Powers  of  leasing 
the  Estates  comprised  in  an  Act  passed  in  the 
Eighth  and  Ninth  Yeats  of  the  Reign  of  Her 
present  Majesty  Queen  Victoria,  intituled  "  An 
Act  to  authorize  the  Sale  of  Settled  Estates  of 
the  Most  Honourable  the  Marquis  of  Donegall 
in  Ireland,  in  order  to  |)ay  on  Mortgage  and 
other  Incumbrances ;  and  for  other  Purposes, 
I  4.  An  Act  for  vesting  certain  undivided 
shares  in  Estates  devised  by  the  Will  of  Joseph 
Solly,  Esquire,  deceased,  in  Trustees  for  Sale ; 
and  for  other  purposes. 

5.  An  Ace  for  mclosing,  dividing,  and  allot- 
ting certain  Lands  within  the  Manor  or  Lord- 
ship of  Gollou,  situate  in  the  se\'eral  Parishes 
of  Llanbadarii-Vynydd,  Llanano,  Llanbister, 
Llandewy-Ystradenny,  Abbey  Cwmhir,  and 
Saint  Harmon,  in  the  County  of  Radnor. 

6.  An  Act  for  empowering  the  tenants  for 
Life  under  the  Wills  of  Miss  Mary  Cary  and 
Adam  Askew,  Esquire,  deceased,  and  Trustees 
during  Minorities,  to  grant  Building  Leases ; 
and  for  other  Purposes. 

7.  An  Act  for  the  Division  of  the  Rectory  of 
Upwell-cum-Welney  in  the  County  of  Norfolk 
and  in  the  Isle  of  Ely  in  the  County  of  Cam- 
bridge. 

8.  An  Act  for  dividing,  allotting,  laying  in 
Severalty,  inclosing,  and  draining  the  Open  and 
Common  Fields,  Common  Meadows,  and 
other  Commonable  Lands  and  W^aste  Grounds 
in  the  Hamlet  or  Township  of  Frilford  in  the 
Parish  of  Marcham  in  the  County  of  Berks. 

9.  An  Act  for  vesting  in  Trustees  certain 
Hereditaments  m  the  County  of  Kent  devised 
by  the  Will  of  Ilenry  Dudderidge  Gentleman, 
to  enable  them  to  carrv  into  execution  an 
agreement  between  his  Devisees  in  Trust  and 
Alexander  James  Beresford  Hope,  Esquire,  for 
the  Sale  thereof,  and  for  subjecting  the  Bank 
Annuities,  the  Produce  of  the  Purchase  Money, 
to  the  same  Trusts. 
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10.  Ad  Aet  Ibr  ^vMtiBg  ia  Tnutoes  cortmi 
ii««ditem«it»  in  the  Cottntjr  of  Keilt  the 
Estate  of  Emma  BedfiMrd  Videui,  a  Lmialic,  to 
enable  Ihem  to  carrr  into  execation  a  Treaty 
between  her  Husband,  Mr.  Joseph  Videan«  and 
Alexander  James  Beresford  Hope,  Esquire,  for 
the  Sale  thereof;  also  for  laying  out  the  Pur- 
chase Money  in  the  Purchase  of  Bank  Annui- 
ties, to  be  held  as  Real  Estate  in  Trust  for  the 
said  Emma  Bedford  Videan  and  her  Heirs. 

11.  An  Act  for  effecting  an  Exchange  of 
Lands  between  the  Archbishop  of  York,  the 
Eari  of  Carlisle,  and  Viscount  Morpeth. 

13.  An  Act  to  enable  Andrew  Wauchope 
Esquire,  of  Niddrie  Marischal),  to  uplift  certain 
Sums  of  Money  lying  in  Bank,  and  to  be  con- 
signed therein,  and  to  borrow  upon  the  Se- 
curity of  his  entailed  Estates  such  further  Sums 
as  may  be  necessary  for  Repayment  to  him  of 
a  Portion  of  the  monies  laid  out  and  to  be  laid 
out  in  the  Improveneot  of  the  said  Estates. 

13.  An  Act  to  rest  in  Trustees  in  Fee 
Simple  the  entailed  Lands  of  Haltree  and  others, 
for  the  Purpose  of  selling  the  same,  snd  apply- 
ing the  Price  in  Payment  of  Debts  which  affect 
or  may  be  made* to  affect  the  same;  and  for 
other  Ptirposes  connected  therewith. 

U.  An  Act  to  enable  the  Trustees  of  the 
settled  Estate  of  Wilham  Cullen  to  sell  to 
Alexander  James  Beresford  Hope,  Esqnire,  be- 
fore the  appointed  'Hme  under  the  Settlement, 
a  Portion  of  that  Estate  for  which  an  Offer  has 
been  made  them  by  him. 

15.  An  Act  for  authorizing  Leases  to  be 
granted  for  Mining  and  other  Purposes  of 
Estates  in  the  County  of  Glamorgan  belonging 
to  Walter  De  Winton,  Esquire  (an  Infant), 
Tenant  in  Tail  under  the  Will  of  Walter  Wil- 
Idns,  Esquire,  deceased ;  and  for  other  Pur- 
poses. 

16.  An  Act  to  enable  the  Trustees  or  other 
Guardians  appointed  bv  Joseph  Thompson  of 
Nortonhall  of  Eildon,  deceased,  to  sell  the  said 
Lands  of  Nortonhall  of  Eildon,  and  also  the 
Half  of  a  Storey  of  a  House  in  Saint  Mary's 
Wynd,  Edinburgh,  and  reUtive  Policy  of  In- 
surance, vested  in  them  in  trust,  and  apply  the 
Price  to  be  obtained,  and  certain  Trust  Monies 
in  their  Hands,  in  the  Purchase  of  other  Lands, 
for  the  Purposes  of  the  said  Trust. 

17'  An  Act  to  alter  and  amend  an  Act  pass- 
ed  in  the  Third  and  Fourth  Years  of  the  Reign 
of  Her  present  Majesty,  intituled  "  An  Act  to 
enable  the  Trustees  of  the  Marriage  Articles  of 
Thomas  Bacon,  Esquire,  to  grant  a  new  Lease 
to  Richard  Hill  and  Anthony  Hill  Esquires,  of 
an  Iron  Furnace,  and  Works  and  Mines,  and 
Privileges  and  Hereditaments  held  therewith, 
called  Plymouth  Works,  in  the  Parish  of  Mer- 
thyr  Tydvill  in  the  County  of  Glamorgan ;  and 
for  better  carrying  the  same  Act  into  effect. 

18.  An  Act  for  carrying  into  effect  an 
Agreemoit  respecting  the  Estates  of  the  Corpo- 
ration of  the  Borough  of  Ludlow,  and  other 
Estates  vested  in  the  said  Corporation,  in  trust, 
either  partly  or  in  whole,  for  certain  charitable 
Uses ;  and  for  appropriating  certain  Estates  to 
the  Charity  herein-after  mentioned,  and  declar- 


ing the  TVuste  tlicNef ;  and  for  making  Pro- 
vtsk>n  for  P^unent  of  the  Debts  of  the  said 
CovporatioB ;  and  other  Purposes. 

19«  An  Act  to  authorise  the  Sale  of  Part  of 
the  Charity  Estates  vested  in  the  Master,  War- 
densy  and  Brethren  and  Sisters  of  the  Guild  or 
Fiatemity  of  the  Blessed  Mary  the  Virgin  of 
the  Mystery  of  Diapers  of  the  City  of  London^ 
upon  the  Trusto  of  the  Will  of  Thomas  Howell, 


20.  An  Act  to  enable  William  Ramsay  Ram- 
say of  Bamton,  Heir  of  Entail  in  possession  of 
Ramton  and  other  Estates  in  tM  County  of 
Edinburgh,  to  borrow  Money  upon  the  Security 
of  the  said  Estates,  for  the  Repayment  A 
Monies  laid  out  in  the  Improvement  of  the  said 
Estate,  and  to  enable  him  and  his  Successors 
to  grant  Feus  of  certain  Parts  thereof;  and  for 
other  Purposes  therein  expressed. 

ai.  An  Act  for  vesting  Estates  in  the  Parish 
of  West  Bromwich  in  the  County  of  Stafford, 
devised  by  the  Will  of  JosephfBarrs,  deceased, 
and  the  Miries  and  Minerals  under  the  same, 
in  Trustees  for.  Sale,  with  Powers  to  grant 
Leases  of  such  Estates,  and  to  grant,  demise, 
or  sell  the  Coal,  Ironstone,  and  other  Minerals 
in  or  under  the  same. 

22.  An  Act  for  burdening  or  selling  a  Por- 
tion of  the  entuled  Estate  of  Cumbernauld  in 
the  County  of  Dumbarton,  for  Payment  of 
Debt. 

S3.  An  Act  to  enable  the  Trustees  of  the 
Will  of  Edmund  Yates,  Esquire,  deceased,  to 
Sell  the  Estates  in  the  County  of  Kent  devised 
by  the  same  Will,  and  to  invest  the  Monies  to 
arise  from  such  Sale  in  the  Public  Funds. 

24.  An  Act  to  incorporate  the  Governors 
and  Managers  appointed  under  the  Trust  dis- 
position and  Settlement  of  Robert  Philp  of 
Edenshead,  deceased,  and  to  explain  and  extend 
the  Powers  and  Provisions  contained  in  the 
said  deed. 

25.  An  Aet  to'  enable  John  Eden  Spalding, 
with  the  consent  of  a  Trustee,  to  Lease  the 
Mines  and  Minerals  within  the  Lands  of  Holm 
and  other  Lands  and  Estates  in  the  Stewartry 
of  Kircudbright  in  Scotland. 

26.  An  Act  to  enable  the  Trustees  acting 
under  the  Will  of  the  late  Sir  John  Webb,  Ba- 
ronet, deceased,  to  concur  with  other  Parties, 
under  the  Sanction  of  the  High  Court  of 
Chancery,  in  the  Sale  and  Conveyance  of  cer- 
tain Estates  in  the  County  of  Dorset  and  in  the 
Town  and  Countj  of  the  Town  of  Poole  de- 
vised by  the  said  Testator,  and  of  Estates 
subsequently  acquired  by  the  Trustees  of  his 
Will,  and  subject  to  the  Trusts  of  the  said 
Will. 

27.  An  Act  to  vest  in  trustees  in  Fee  Simple 
the  entailed  Estate  of  Overshiels  in  the  County 
of  Edinburgh,  for  the  Purpose  of  selling  the 
same,  and  purchasing  other  Lands  to  be  en- 
tailed in  Ueu  thereof. 

28.  An  Act  to  enable  the  Trustees  of  certain 
Charity  and  Trust  Estates  at  and  near  the  Town 
of  Lowestoft  in  the  County  of  Suffolk  to  carry 
into  effect  a  Contract  for  the  Sale  of  Parts 
thereof  to  the  Lowestoft  RaU^vay  and  Harbour 
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GomMny ;  tnd  to  enable  ike  nid  Troitees,  end 
tha  Tnutees  of  oliher  Charity  and  Tniet  Eetatee 
at  and  near  the  aaidtownof  Loweatoft,  to  ffrant 
Leaees  for  long  Terma  of  Yeara  for  Buuding 
Porpoaea  of  tM  aaid  Eatalea  or  Parte  thereof; 
and  for  other  Pnrpoeee. 

29.  An  Act  to  extend  the  Powera  of  Sale 
and  Exchange  and  the  Power  to  grant  Bnildinjgr 
Leaaea  xeajpectively  coatained  in  the  WiU  of  Sir 
George  William  Tappa  Gervis  deceaaed;  and 
to  empower  the  Tniateea  of  the  aaid  Will  to 
raiae  Money  by  Mortgage  for  the  ImproTeineat 
of  Part  of  theEetatea  deviaed  by  the  aaid  Will; 
and  to  confirm  a  Contract  for  an  exchange 
entered  into  bjr  the  aaid  Truateea  with  the 
Right  Honourable  Jamea  Howard  Harzia,  Earl 
of  Malmeabury. 

30.  An  Act  to  give  further  Powers  to  the 
Trustees  of  the  Will  of  the  late  Duke  of  Qere- 
land  for  the  Management  of  the  Trust  Estatea 
in  the  County  of  Durham  by  the  aaid  Will  de- 
vised. 

31.  An  Act  to  vest  the  Estatea  in  Ireland 
astUed  by  the  Will  of  Bindon,  Scott  deceaaed, 
in  Trustees,  for  the  Purposes  therein  set  forth. 

32.  An  Act  to  unite  and  to  incorporate  the 
Trustees  of  certain  Charities  establiahed  by 
Humphrey  Booth  the  elder.  Esquire,  and  by 
Humphrey  Booth,  Eaqnire,  his  Grandson,  re- 
apectively ;  and  to  amend  an  Act  of  Parliament 
made  and  passed  in  the  Sixteenth  Year  of  His 
late  Majeaty  King  George  the  Third,  intituled 
"An  Act  to  enable  the  Trustees  of  certain 
Charity  Lands  belonging  to  the  Poor  of  Sal- 
ford  in  the  County  Palatine  of  Lancaater  to 

Ct  Building  Leases  thereof;"  and  to  make 
ler  Provision  for  the  Beneficial  Manage- 
ment and  Administration  of  the  aeveral  Charity 
Estates  and  Charitiea  of  the  said  Humphrey 
Booth  the  elder  and  Humphrey  Booth,  Ms 
grandson,  respectively. 

33.  An  Act  to  enable  the  trustees  appointed 
by  Mra.  Jane  Ferguson  deceaaed  to  aell  the 
I^mds  of  Laverocklaw,  and  also  certain  Sub- 
jecta  situate  in  the  Village  of  Ormiaton,  veated 
in  them  in  trust,  and  to  apply  the  Price  to  be 
obtained,  and  certain  Truat  Monies  in  thrir 
Hands,  in  the  Purchaae  of  other  Lands,  for 
the  purposes  of  the  said  Trust. 

34.  An  Act  for  enabling  the  President  and 
Fellows  of  Sion  College  within  the  City  of 
London  to  raise  Money  by  way  of  Annuity  on 
Part  of  their  Estates. 

35.  An  Act  for  fadlitating  the  raiaing  of  the 
annual  Sum  of  One  Hundred  Pounda  aettled 
upon  the  Vicar  for  the  Time  beinff  of  the  Pariah 
of  All  Hallowes  in  the  Town  of  Northampton, 
in  lieu  of  Tithes,  by  an  Act  ijassed  in  the 
Twenty-ninth  Year  of  the  R^gn  of  King 
Charles  the  Second. 

36.  An  Act  to  enable  the  Trustees  of  the 
WiU  of  the  Most  Noble  William  Harry,  kte 
Duke  of  Cleveland,  to  grant  Leaaea  and  make 
Sale  of  the  Bathwick  and  Wrington  Estates 
in  the  County  of  Somerset 

37.  An  Act  to  enable  tlie  Most  Noble  Henry 
Charles,  Duke  of  Norfolk,  and  other  the  Owner 
for  the  Time  being  of  Arundel  Gsstle  and  the 


Eatalea  aettled  therewith,  to  grattt  Leases  of 
Parta  thereof;  and  for  other  the  Purposaa 
therein  mentioned. 

38.  An  Act  for  authoriaing  the  Sale  of  Part 
of  the  Eatates  aettled  by  the  WUl  of  William 
Congreve,  Esquire,  deceased,  and  for  laving 
out  the  Surplus  of  the  Monies  produced  by 
such  Sale,  after  Payment  of  his  Debta,  in  the 
Purchaae  of  other  Estates. 

39.  An  Act  for  the  better  Support  and  better 
Reguktion  of  "llie  Hospital  of  the  Holv 
Jesua,  founded  in  the  Manors  in  the  Town  and 
County  of  Newcastle-upon-Tyne  at  the  Costa 
and  chaiges  of  the  Mayor  and  Buigesaes  of 
the  Town  of  Newcastle-upon-Tyne  in  the 
Cottnt)r  of  the  Town  of  Newcastle-upon-Tvne 
aforesaid,"  and  for  confirming  Sales  and  other 
Dispositions  made  of  Estates  formerly  Part  of 
the  Possesaions  of  the  said  Hospital;  and  lor 
other  Purposes. 

40.  An  Act  to  vest  certain  Lands  and  Here- 
ditamento,  the  Estates  of  Alexander  Perry 
Bond,  EsQuire,  situate  in  the  County  of  Weat- 
meath  in  Ireland,  in  Trustees,  to  raise  Money 
for  the  Payment  of  Incumbrances  affecting 
said  Lands  and  Hereditamcnta,  and,  subject 
thereto,  to  limit  the  said  Lands  and  Heredita- 
mente  for  the  Uses  and  Purposes  declared  by 
the  Will  of  William  Bond  Esquire,  deceaaed. 

41.  An  Act  to  enable  Sir  Richard  Bulkeley 
Philipps  Philipps,  Baronet,  and  others,  to  grant 
Mining,  Building,  and  other  Leases  of  certain 
Estates  in  the  County  of  Pembroke,  subject  to 
the  Uses  of  the  WiU  of  Richard  Baron  Milford 
deceased. 

42.  An  Act  for  enabling  the  Master  and 
Brethren  of  the  Hospital  of  Saint  Mary  the 
Virgin  within  the  Borough  of  Newcastle-upon- 
Tyne  to  grant  Building,  Repairing,  Mining, 
and  other  Leases  of  their  Estates,  and  for  ex- 
tending the  Objecta  of  the  Charity,  and  regu- 
lating the  Appropriation  of  the  Income  thereof. 

43.  An  Act  to  enable  the  College  of  Gka- 
gow  to  effect  an  Exchange  of  the  present  Landa 
and  Buildings  belonging  to  and  occupied  by 
the  aaid  College  for  other  sufficient  and  ade- 
quate Land^  and  Buildings  more  advanta- 
geously situated;  and  for  other  purposea  re- 
uting  thereto. 

PRIVATE  ACTS, 

NOT   PRINTED. 

44.  An  Act  to  repeal  so  much  of  an  Act 
paaaed  in  the  Fourth  Year  of  the  Reign  of  Hia 
late  Majesty  King  George  the  Fourth,  intituled 
"  An  Act  tor  naturalizing  Henry  Robert  Fer- 
guaon,"  as  enacta  that  the  said  Henry  Robert 
Ferguson  should  not  thereby  be  enabled  to  be 
of  the  Privy  Council,  or  a  Member  of  either 
House  of  Parliament,  or  to  take  any  Office  or 
Place  of  Trust,  either  civil  or  military,  or  to 
have  any  Grant  of  Lands,  Tenementa,  or  Here- 
ditaroento  from  the  Crown,  to  himself,  or  any 
other  Person  or  Persons  in  trust  for  him. 

45.  An  Act  to  dissolve  the  MarriuM  of 
Jasper  Byng  Creagh,  Esquire,  with  Emma 
Susan  Weldale  Creagh  his  present  Wife,  and 
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to  enable  him  to  marry  again ;  and  for  oilier 
Purposes  therein  mentioned. 

46.  An  Act  to  dissolve  the  Marriage  of 
George  Savage  Curtis,  Esquire,  with  Emma 
Curtis  his  now  Wife ;  and  for  other  purposes. 

47.  An  Act  to  dissolve  the  Marriage  of 
Bdward  Clark  with  his  now  wife,  and  to  enable 
bim  to  marry  again ;  and  for  other  purposes. 

48.  An  Act  to  dissolve  the  Marriage  of 
Edward  Matthyssens  with  Joanna  Frances,  his 
now  wife,  and  to  enable  him  to  marry  again ; 
and  for  other  purposes. 


49.  An  Aet  for  notaralising  the  BcTerend 
Samuel  Gobat,  Clerk,  Bishop  of  the  United 
Church  of  England  and  Ireland  in  Jerusalem. 

50.  An  Act  to  dissolve  the  Marriage  of 
Robert  Nesham  Fan^uharson,  Esquire,  with 
Mary  Ann,  his  now  wife,  and  to  enable  him  to 
marry  again ;  and  for  other  purposes. 

51.  An  Act  to  (fissolve  the  Marriage  of  the 
Reverend  Salusbury  Humphreys,  Qerk,  with 
Harriet  Ruthan  Humphreys,  his  now  wife,  and 
to  enable  him  to  marry  again;  and  for  other 
Purposes. 


ATTORNEYS  TO  BE  ADMITTED, 
In  and  on  the  la»t  Day  ofMiehaelmas  Term,  1846,  pursmtnt  to  Judges'  Orders. 


^^ttn'%  )3en(|. 


Clerks*  Names  and  Residences, 


Ingram,  Frederick,  15,  Ely  Place ;  Dorchester 
Lambert,  Alfred,  13,  Upper  Stamford  Street  . 
Long,  Walter  Searley,  31,  Nicholas  Lane 

Sewell,  Henry,  2,  Stone  Buildings,  Lincoln's 
Inn;  Aldermanbury        .        .        .        . 

Simonds,  Francis,  5,  Warwick  Court ;  Devizes 

Stafford,  William,  jun.,  15,  Buckingham  St., 
Strand 

Till,  George  John,  Northend ;  Croydon  . 

Whiting,  William,  jun.,  35,  Prior  Street, 
Greenwich ;  Lambeth  Terrace ;  Highgate 
Hill;  Monmouth;  Noel  Street,  Isling- 
ton ;  Myddelton  Square  .... 

Winfred,  William,  6,  Elysium  Row,  Fulham  • 


To  whom  Articled,  Assigned,  ^c, 

Francis  Ingram,  Dorchester. 
John  Uiffe,  Bedford  Row. 
Samuel  Long,  Portsea;  Nicholas  Gedye,  George 
Street,  Mansion  House. 

John  Whitelock,  Aldermanbury. 
Alexander  Meek,  Devises. 

William  Stafford,  Buckingham  Street. 
John  Drummond,  Croydon. 


William  Harding  Wriffht,  Essex  Street. 
Charks  Addis,  Great  Queen  St.,  Westminster* 


APPLICATIONS  FOR  RENEWAL  OF  CERTIFICATES, 
On  the  last  Day  of  Michaelmas  Term,  1846. 


Anderson,  James,  14,  Shawfield  St.,  Chelsea. 
Belfour,  Edmund,  39,  Lincoln's  Inn  Fields. 
Bailey,  Edward,  5,  Bemers  Street. 
Baker,  John,  jun.,   Urchinwood;    Honfleur; 

Havre  de  Grace ;  Bath. 
Boydell,  George,  Chester. 
Coombe,  Alfred,  Taunton ;  Wilton. 
Dudman,  William,  14,  Burton  St.,  Hackney; 

Charles  Street,  Clarendon  Square. 
Hiley,  William,  Christchurch. 
Jackson,  Francis,  Wisbech. 
Lang,  Herrmann,  32,  Bedford  Square. 
Longstaff,  James,  Durham. 
Montriou,  Charles,  31,  Redcross  Square ;  St. 

Martin's  Le  Grand. 
Moore,  James,  Liverpool. 
Meredith,  James  Beavan,  Clifford. 
Nicolson,     Clement    John,     Kidderminster ; 

Worcester. 
Pennington,  James  Mesterson,  12,  Store  St.; 

Gloucester  Street. 


Percival,  George,  Beckbury  (Salop). 
Parrott,  Joseph,  Aylesburv. 
Powell,  Horatio  Nelson,  Cheltenham. 
Parr,  John  Barton,  Newcastle-upon-Tjrne. 
Prichard,  Evan,  Callenna,  near  Pontymdd. 
Robinson,  Carew  Sanders,  Croydon ;  Everton. 
Redward,  Charles  Benjamin,  Portsea. 
Stanley,  John,  Brunswick  St.,  Hackney  Road; 

Westmoreland  Place. 
Scarman,  Henry,  13,  Wells  St.,  Jewin  St.; 

Victoria  Place. 
Summers,  William  Henry,  10,  Holland  Place, 

Denmark  Street,  Camberwell. 
Tanner,  William,  Christchurch ;  Reading. 
Williams,  George  Henry,  19,  Margaret  Street, 

Cavendish  Square ;  Colchester. 
Wiles,  George,  Horblin^. 
Westcott,Tho8.  Row,  Rmgmore  (Devonshire). 
Wittey,  Samuel,  Devizes. 
Wray,  George   Octavius,  Stokesley;   Upper 

Stamford  St.;  Clement's  Inn. 
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NOTICES  OF  APPUCATION  TO  JUDGE  AT  CHAMBERS  FOE  RENEWAL 

OF  CERTIFICATES 

In  Vacation  After  MkhaelmaB  Term,  18i6. 


Buck^  Thomas  Sanctuary,  Warham. 

Burrell,  Edward,  10,  Stanhope  Street,  Park 

Place,  Regent's  Park;  Hinckley;  Bedford 

Place,  Hampstead  Road. 
Comock,  Thoa.  Morris,  Liverpool;  Nantwich. 
Carrighan,  Terentius,  Henly  Lodge,  Pancras 

Vale,  near  Hampstead. 
Church,  Thomas  Charles,  Montague  Terrace, 

De  Beauvoir  Road,  Kingsland. 
Davis,  Henry  Fox,  Bath. 
Edwards,  William,  10,  Liverpool  Street,  Broad 

Street. 
Geare,  William,  35,  Norfolk  St.,  and  Arundel 

Street. 
Kirkpatrick,  John,  1,  Bamsbury  Grove,  Is- 
lington. 


Maskell,  J.,  18,  Anglesea  St.,  Bethnal  Green; 

Durham  St.,  Hackney  iload. 
Morris,  William  Henry,  2,  Belvedere  Road» 

Lambeth. 
Neate,  Henry,  27,  Coleman  Street 
Owen,  Frederick,  Worksop ;  Titchboume  St, 

Edgeware  Road. 
Peddell,  John  James,  2,  Peel  Terrace,  Dept- 

ford. 
Rogers,  Joseph,  2,  Merioneth  Terrace,  Dublin ; 

Beauvoir  Square ;  Pakenham  Street. 
Smith,  William,    1,    Lincoln's    Inn    Fields; 

North  Street,  Poplar. 
Taylor,  Fitx  Henry,  5,  Lamb's  Conduit  Street. 
Wright.  Charles  Heniy  Price,  13,  PaU  MaU  ; 

New  York,  North  America. 


ADMISSION  OF  SOLICITORS. 


NOTICB. 

Secretary's  Office,  Rolls, 
Ath  Nov.  1846. 

The  Master  of  the  Rolls  has  appointed 
Wednesday,  Nov,  18,  at  the  Rolls  Court,  Chan- 
cery Lane,  at  a  quarter  past  three  in  the  after- 
noon, for  swearing  in  Solicitors. 

Every  person  desirous  of  being  sworn  in  on 
the  above  day  must  leave  his  Common  Law 
Admission  or  his  Certificate  of  Practice  for  the 
current  year  at  the  Secretary's  Office,  Rolls 
Yard,  Chancery  Lane,  on  or  before  Tuesday, 
Nov.  17. 


ANALYTICAL  DIGEST  OF  CASES, 

RBPORTBD   IN   ALL   THB    COURTS. 

Sato  of  €o$U. 

ARBITRATION. 

An  action  on  the  case  for  the  disturbance  of 
a  watercourse  was,  after  issue  joined  upon  not 
guilty,  and  pleas  denying  the  plaintiff's  right, 
but  before  trial,  referred  by  a  judge's  order  to 
arbitration,  the  costs  of  the  suit  to  abide  the 
event  of  the  award.  The  arbitrator  found  all 
the  issues  for  the  plaintiff,  but  assessed  the  da- 
mages under  40*.  Upon  taxation,  the  Master 
allowed  the  plaintiff  full  costs  of  the  suit. 

Held,  (upon  notice  to  review  the  taxation,) 
that  inasmuch  as  the  stat.  3  &  4  Vict.  c.  24, 
was  confined  in  terms  to  a  recovery  by  the  ver- 
dict of  a  jury,  and  as  it  did  not  appear  by  the 
order  of  reference  that  the  parties  contemplated 
bringing  themselves  within  the  provisions  of 
that  act,  the  plaintiff  was  entitled  to  full  costs 
under  the  Statute  of  Glocester,  and  conse- 
quently, that  the  taxation  was  correct.  Griffitfis 
V.  Thomas,  32  L  O.  324. 

BANKRUPT. 

SoUciior*s  hill.Service  of  petiiion.-^l  4-  3 


I B'.  4,  c.  66,  w.  46  4-  55.  —  Two  sums  of  10/. 
and  20/.  were  paid  by  the  official  assignee, 
under  the  46th  and  55th  sections.  It  did  not 
appear  that  there  were  any  further  assets,  nor 
had  any  creditor's  assignee  been  appointed. 
The  bankrupt's  certificate  had  been  granted. 
Upon  the  petition  of  the  solicitor  to  the  fiat,  the 
court  ordered  his  bill  of  costs  to  be  paid  out  of 
the  sums  above  mentioned,  with  40*.  costs  of 
the  petition.  Of  such  applications  it  is  unne- 
cessary to  serve  notice  upon  the  accountant  in 
bankruptcy,  under  similar  circumstances.  Ex- 
parte  Jerwood,  32  L.  O.  472. 

CBRTIOBARI. 

I .  Several  persons  were  indicted  for  a  nuis- 
ance in  erecting  an  embankment  on  the  river 
Thames.  The  indictment  was  removed  by  cer- 
tiorari by  one  of  the  defendants,  and  they  were 
found  guilty.  The  expenses  of  the  prosecutors 
were  paid  out  of  a  certain  fund,  on  a  promise 
on  their  part  to  repay  the  money  so  advanced. 
Some  of  the  prosecutors  had  been  injured  in 
their  business  as  watermen  by  reason  of  the 
embankment.  A  side-bar  rule  had  been  ob- 
tained for  referring  the  matter  to  the  Master  to 
tax  the  costs  of  the  prosecutors,  under  5  &  6 
W.  &  M.  c.  11,  s.  3. 

1.  Held,  that  the  prosecutors  were  parties 
grieved,  within  the  meaning  of  the  5  &  6  W. 
&M.C.  11,  S.3. 

2.  Held,  that  the  prosecutors  were  entitled 
to  costs  under  the  5  &  6  W.  &  M.  c.  11,  s.  3, 
although  the  expenses  of  the  prosecution  had 
been  advanced  by  other  parties  under  a  pro- 
mise to  repay  them. 

3.  Held,  that  the  fact  that  the  indictment  had 
been  removed  by  one  of  several  defendants,  is 
no  ground  for  aischargiog  a  side-bar  rule  for 
referring  the  matter  to  the  Master  for  taxation 
of  costs.  The  Queen  v.  Sir  R,  Dobson,  31  L.  O. 
200. 

2.  Party  grieved, — Where  an  indictment  has 
been  removed  by  certiorari  and  a  conviction 
obtained,  the  person  who,  being  a  party  grieved, 
retained  and  is  liable  to  the  attorney  for  the 
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Srosecution,  is  entitled,  under  stat.  5  &  6  W.  & 
f .  c.  1 1, 8.  3«  to  the  costs  of  such  prosecution, 
though  other  aggrieved  parties,  after  the  attor- 
ney was  retained  and  the  indictment  removed, 
agreed  to  contrihute  part  of  the  costs,  and  they 
are  not  joiued  in  the  application.  Re^.  v. 
WiUiams,  6  Q.  B.  273. 

DAY,   COSTS   OF. 

Where  issue  is  joined  on  error  in  fact,  the 
defendant  is  entitled  to  costs  of  the  day  for  not 
proceeding  to  trial*  as  in  other  cases.  Greville 
y.  Sparding,  3  D.  &  L.  336. 

DKMURRBR. 

Where  on  argument  of  a  demurrer  the  oh- 
jections  have  not  been  noted  in  the  judges' 
books,  in  pursuance  of  the  134  th  Rule  of  the 
Court,  the  party  obtaining  judgment  on  such 
objection  will  not  be  allowed  his  costs.  Coch 
rone  v.  Fitzpatriek,  8  Irish  Law  Rep.  187. 

EJECTMENT. 

Witnesses  to  prove  documents, — Undefended 
cause, — After  nonsuit  in  ejectment,  where  the 
•  defendant  did  not  appear,  a  judge  at  Nisi  Prius 
cannot  certify  for  the  costs  of  a  witness  for 
lessor  of  plaintiff  who  attends  to  prove  hand- 
writing to  a  document,  though  the  order  of  a 
judge  at  chambers  made  under  Reg.  Gen.  HU., 
4  W.  4,  Part  I,  Rule  30,  has  ordered  those 
costs  to  be  paid  "  whatever  the  result  of  the 
cause."  Doed.  Meredith  v.  Sapsford,  2  C.  &  K 
30. 

EXCESSIVE   COSTS. 

Indorsement  on  Writ. — Where  it  appears  that 
the  defendant  has  properly  paid  a  less  sum  for 
costs  than  that  endorsed  on  the  writ  of  sum 
mons,  and  in  consequence  of  the  plaintifT's 
having  subsequently  proceeded  in  the  action, 
has  incurred  some  additional  costs,  the  court 
will  not,  upon  motion,  direct  the  payment  of 
the  latter.  The  proper  course  is  for  the  de- 
fendant, upon  payment  of  the  whole  sum  en 
dorsed,  to  obtain  an  order  for  taxation  at  the 
tinae.     Stephenson  v.  Finney,  32  L.  O.  158. 

PBIONED   ISSUES. 

Distinct  counts. — In  a  declaration  on  a  feigned 
issue,  tried  under  stat.  6  &  7  W.  4,  c.  71,  s. 
46,  to  review  the  decision  of  a  tithe  commis- 
sioner; there  were  three  counts,  in  each  of 
which  the  plaintiff  denied,  and  the  defendant 
asserted,  the  existence  of  a  modus  therein  se- 
verally described ;  the  three  raoduses  being  in 
respect  of  three  independent  titheable  subjects. 
Verdict  for  plaintiff  on  one  count,  and  for  de- 
fendant on  the  two  others. 

The  court  allowed  no  general  costs,  but  gave 
both  parties  the  special  costs  of  the  issues  on 
which  they  had  respectively  succeeded.  McCar- 
thy V.  Nepeau,  6  Q.  B.  252. 

infants'  CUSTODY   ACT. 

2^-3  Vict.  c.  54.— Form  of  order.-— Whether 
the  court  has  jurisdiction,  under  the  Custody 
of  Infants*  Act,  (2  &  3  Vict.  c.  54,)  to  give 
costs,  qtuBre?  Exparte  Bartlett,  32  L.  O. 
4€0. 


INTERPLEADER. 

If  a  plahltiff  in  an  interpleader  issue  makes 
default  in  proceeding  to  trial,  and  application  be 
made  to  compel  him  to  pay  the  costs  of  the 
day  and  to  go  to  trial,  the  costs  of  such  ap- 
plication are  costs  of  the  cause,  in  like  manner 
as  upon  applications  for  judgment  as  in  case 
of  a  nonsuit.  Kimberleif  v.  Hickman,  32  L.  O. 
157. 

JUDGMENT.' 

1.  As  in  case  of  nonsuit.  —A  defendant  en- 
tilled  to  judgment  as  in  case  of  a  nonsuit,  will 
be  allowed  to  enter  up  that  judgment,  but 
without  costs,  where  it  appeared  that  the  plain- 
tiff had  refused  to  proceed  in  consequence  of 
the  embarrassed  circumstances  of  the  defend- 
ant, and  of  the  fact  of  his  having  threatened  to 
take  the  benefit  of  the  Insolvent  Act,  in  the 
event  of  the  plaintiff  succeeding  in  the  action 
against  him.  Crawford  y.  Crowther,  8  lr«  Law 
Rep.  99. 

2.  Creditors' petition.— A  judgment  creditor, 
in  applving  for  a  revivor  under  the  Judgment 
Acts,  snould  state  every  material  fact  aftecting 
his  demand ;  if  he  withhold  any  he  will  not  be 
allowed  his  costs.  Lane  v.  Townsend,  8  Ir. 
£q.  Rep.  53. 

3.  The  costs  of  redocketting  a  recent  judg- 
ment not  allowed  in  a  petition  matter.  Macken 
V.  Newcomen,  2  Jones  &  L.  16. 

MANDAMUS. 

1  W.  4,  c.  21,  *.  6.— As  a  general  rule  the 
costs  of  an  application  for  a  mandamus  under 
the  I  W.  4,  c.  21,  s.  6,  will  follow  the  event, 
unless  a  strong  ground  of  exemption  can  be 
shown. 

Where  the  quarter  sessions  dismissed  an  ap- 
peal on  an  objection  to  the  sufficiency  of  the 
notice  of  appeal,  and  an  application  was  after- 
wards made  for  a  mandamus  to  compel  the 
justices  to  hear  the  appeal,  and  the  overseers 
of  the  respondent  parish  appeared  to  show  cause 
against  the  rule,  the  court  granted  the  costs  of 
such  application,  and  of  the  mandamus  against 
the  party  showing  cause  against  it,  it  appearing 
to  this  court  that  the  objection  on  which  the 
sessions  decided  was  frivolous.  The  Queen  v. 
Overseers  of  Oxted,  32  L.  O.  397. 

MORTGAGE. 

Interests.— In  a  suit  to  redeem,  against  a 
mortgagee  in  possession,  the  defendant,  in  his 
answer,  set  up  an  unfounded  claim  to  the 
equity  of  redemption,  and  denied  that  the 
mortgagee  had  been  satisfied,  although  a  ba- 
lance was  due  from  him  when  he  filed  his 
answer. 

The  court  ordered  him  to  pay  the  costs  oc- 
casioned by  his  claim,  and  the  costs  of  the  suit 
subsequent  to  the  filing  of  his  .inswer,  and  also 
interest  on  the  balances  in  his  hands  since  the 
time  when  the  mortgage  was  satisfied.  Mont" 
gomery  v.  Calland,  14  Sim.  79. 

PARTUS. 

1.  Breach  of  trust.— Bankrupt.  —  Plainiiff 
decreed  to  pay,  out  of  a  fund  recovered  from 
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persons  who  bad  acquired  it  by  abreacb  of 
trust,  the  extra  costs  occasioned  bv  making  a 
'  a  defendant  instead  of  a  co-plaintiff  to  a 

I  of  revivor. 

Plaintiff  decreed  to  pav  the  costs  of  a  certi- 
ficated bankrupt  who  bad  been  made  a  defend- 
ant to  the  suit.    PanntU  v.  Hurlev,  2  ColL  241. 

2.  Where  a  bill  was  filed  by  the  conuzee  to 
recover  the  amount  of  a  judgment  to  which 
the  real  and  personal  representatives  of  the 
conusor  were  made  parties  :  Held,  that  the  de- 
fendants, co-heiresses  of  the  conuzor,  who,  by 
their  answer,  did  not  claim  any  interest  in  the 
premises  affected  bv  the  judjgment,  were  not 
entitled,  as  against  tne  plamtiff,  to  their  costs 
of  the  suit,  but  only  against  the  surplus  fund 
arising  from  the  sale  of  the  premises  decreed 
to  be  sold.  Rutherford  v.  Cottnanij  8  Ir.  £q. 
Rep.  391. 

PETITION. 

Tithe  rent-charge-— U  the  person  liable  to 
pay  tithe  rent-charge  fail  to  do  bo  within  ten 
days  after  service  of  notice,  as  prescribed  by 
1  &  2  Vict.  c.  109»  the  rent-charffer  is  then  en- 
titled to  prepare  his  petition,  and  is  justified  in 
refusing  to  receive  the  arrears  without  the  costs 
incurred  in  preparing  his  petition  and  inci- 
dental thereto.  Macartney  ▼.  Chraydon,  8  Ir. 
Eq.  Rep.  99. 

RAILWAY  ACT. 

Upon  the  construction  of  a  railway  act,  the 
court  declined  to  make  any  order  as  to  the 
costs  of  an  application  by  vendors  to  have  pay- 
ment out  of  court  of  part  of  the  purchase 
money,  and  investment  of  the  remainder. 
Molynex,  expartc,  2  Coll.  273. 

RBCBIVBR. 

1.  Costt  of  removal.  —  Where  an  ignorant 
person  has  been  induced  by  the  nusrepresenta- 
tions  of  the  plaintiffs  to  consent  to  act  as  re- 

civer,  and  been  accordinglv  appointed,  but 
IterwardSf  on  discovering  the  nature  of  the 
office,  refuses  to  enter  into  the  recognizance, 
the  court  will  not  make  him  pay  the  costs  of 
his  removal  and  the  new  oroer  of  reference. 
Hnnter  v.  Pring^  6  Ir.  £q.  Rep.  102. 

2,  Sureties, — ^A  receiver,  not  having  passed 
Ins  account,  was  attached  and  subsequently 
discharged,  and  a  new  receiver  appointed : 
Held,  that  the  first  receiver's  sureties  were 
liable  under  the  recognisance  to  the  costs  of 
the  attachment,  and  to  all  costs  of  dtschafging 
the  defaulting  receiver  and  appointing  the  new 
one.    MamseU  v.  Egan,  8  Ir.  £q.  S^.  372. 

^  Case  cited  in  the  jadg^ent :  Kelly  v.  Morpby^ 
Sao.  &  Seal.  479. 

RBMANBT. 

Amended  plea.  —  A  cause  in  which  four 
issues  were  jfsined  was  set  down  for  trial  at  the 
assises,  but  made  a  remanet.  Before  the  next 
assizes,  the  defendant  amended  one  of  the  plc«s, 
which  covered  the  whole  cause  of  action,  and 
upon  which  a  verdict  was  afterwards  found  for 
the  defendant  and  for  the  plaintiff  or  the  other 

lies.    Held,  that  the  plamtiff  was  entitled  to 


the  costs  of  the  lemanet.     Waller  v.  Black- 
lock,  32  L.  O.  615. 

RBQUBtm,  COVRTB  OF. 

Damages  under  ^s.— Judgment  by  defauli.^^ 
Suggestion. -^A.  proviso,  (in  a  Court  of  Re- 
quests' Act,)  giving  costs  to  the  defendant, 
where  the  jury,  upon  the  trial  of  the  cause,  find 
damages  under  405.,  does  not  apply  to  a  judg- 
ment by  defoult.  Waller  v.  Deane,  7  M.  &  G. 
936. 

SECURITY  FOR  COSTS. 

1.  Objections  to  a  surety  for  costs  during 
the  absence  of  plaintiff  abroad,  cannot  be  sus- 
tained  after  the  return  of  the  latter  within  the 
jurisdiction. 

2.  Por/ies.— The  defendants  are  entitled  to 
have  security  for  bygone  costs  in  a  suit  by 
married  women  in  relation  to  their  separate 
estates,  in  which  their  husbands  were  made  co- 
plaintiffs,  and  leave  was  given  after  answer  'to 
amend,  by  striking  the  names  of  the  latter  out 
of  the  bill  as  plaintifis,  and  making  the  as- 
signee of  one  who  had  become  bankrupt  and 
the  others  defendants.  Oreer  v.  Greer,  Slx% 
Eq.  Rep.  32. 

Case  cited :  Platel  v.  Craddock,  C«  P.  Cooper« 
469. 

3.  A  plaintiff  out  of  the  jurisdiction  fl^ve  se- 
curity for  costs,  and  at  the  trial  a  verdict  was 
given  against  him,  to  which  he  took  a  bill  of 
exceptions.  The  court,  on  application  after 
the  bill  of  exceptions  had  been  made  up,  made 
an  order,  on  the  application  of  the  defendant, 
that  the  proceedings  should  be  stayed  until  the 
plaintiff  gave  further  security  for  costs,  the 
defendants  attorney  having  sworn  that  tlie 
costs  out  of  pocket  already  exceeded  the  origi- 
nal security.  Levison  v.  Hodges,  8  Ir.  Law 
Rep.  112. 

4.  The  court  required  a  plaintiff,  who,  it  was 
alleged,  was  in  insolvent  circumstances,   to 

^ve  security  for  costs,  where  it  appeared  that 
^e  had  assigned,  amongst  other  property,  the 
debt  for  which  the  action  was  brought  to  two 
creditors  in  trust  for  the  rest.  Perkins  v.  Ad- 
cock,  3  D.  &  L.  270. 

5.  A  defendant  having  ascertained,  when 
the  time  for  pleading  was  about  to  expire,  that 
the  plaintiff  was  not  resident  within  the  juria- 
diction,  served  a  notice  for  securitv  for  coats, 
and  on  the  following  day,  being  tne  last  day 
for  pleading,  filed  his  plea :  Held,  he  had  there- 
by waived  his  notice. 

The  proper  course  would  be  for  the  defend- 
ant to  ser^'e  a  cautionary  notice  on  the  plaintiff 
requiring  him  not  to  mark  judgment  for  want 
of  a  plea  pending  the  motion.  Watson  v.  Chad* 
unck,S  Ir.  LawKep.291. 

SOLICITOR. 

1.  Limiied  admimistration.^^Lien.'^By  set- 
tlement a  sum  of  2,500/.  was  charged,  on  an 
estate  for  ives  renewable  for  ever,  for  the  issae 
of  the  marriage,  subject  to  appointment,  part 
of  which  was  appointed  to  one  of  the  cbiloxen 
on  her  marriage,  and  then  setUed ;  the  residue 
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WM  never  appointed.  After  the  death  of  the 
first  settlor.  A,,  the  solicitor  of  B.,  the  other 
chad  of  the  marriage,  actinff  under  a  power  of 
attorney,  obtained  a  reneirtu  and  instituted  a 
suit  in  his  name  to  raise  his  portion  of  the 
appointed  charf^e,  but  did  not  prosecute  it. 
On  the  death  of  B.,  A,  obtained  limited  ad- 
ministration to  him,  and  with  the  parties  en- 
titled to  the  daughter's  share  of  the  charge, 
filed  a  biU  to  raise  the  charge,  when  a  receiver 
was  appointed  and  funds  got  in.  The  lands 
hmg  sold  in  a  creditors'  smt,  and  the  settle- 
ment lodged  in  the  office  by  order,  without 
prejudice  to  A.'s  Uen  ;(1)  HeW,  thatil.  had  no 
hen  for  costt  on  the  deeds,  as  B.,  through 
whom  he  got  them,  had  no  exclusive  right  to 
them ;  and  that  there  could  not  be  any  lien 
transferred  to  the  funds.  (2)  Held,  also,  that 
A,  was  entitled  out  of  the  funds  to  the  costs  of 
procuring  the  renewal,  and  also  to  the  costs  of 
the  limited  administration  out  of  the  funds  re- 
ported to  B.*s  representative;  (3)  but  that  he 
was  not  entitled  out  of  the  funds  in  the  cause 
to  his  costs  of  the  suits  instituted  by  him  in 
B.'«  lifetime,  and  as  his  administrator  after  his 
death.  Molesworth  v.  Roblnns,  8  Ir.  Eq.  Rep.  1. 
Cases  cited  in  the  judgment :  (1)  Boson  r.  Boland, 

4  M.  &  Cr.  354 ;  Taylor  r.  Gormsn,  6  Ir.  Eq. 

Bop.  330 ;  (f)  Howlett  r.  Lambert,  t  Ir.  Eq. 

Rap.  f 54.  ^ 

2.  Client, — ^The  court  has  no  jurisdiction  in 
dnrecting  the  taxation  of  a  solicitor's  bill  of 
OO0U,  to  order  any  account  of  dealings  between 
the  parties,  in  which  the  solicitor  did  not  act  as 
Boch,  even  thoc^ifh  the  latter  has  given  credit 
for  such  items  in  the  bOl  of  costs.  Sneyd  v. 
Conroy,  8  Ir.  Eq.  Rep.  469. 

8UPPLBMSMTAL  SUIT. 

Partiet. — ^A  creditor  instituted  a  suit  against 
^e  ml  and  personal  representatives  of  the 
principal  debtor,  and  against  one  of  the  sure- 
ties, omitting  the  other  surety ;  and  obtained  a 
decree  to  account.  He  afterwards  filed  a  sup- 
plemental bill  against  the  representatives  of  the 
other  suretv:  but  inasmuch  as  they  did  not 
derive  any  penefit  from  the  proceedings  in  the 
original  suit,  and  as  the  creditor  might  have 
framed  his  original  suit,  so  as  to  have  had  in  it 
the  rehef  sought  by  the  supplemental  bill : 
HM,  that  the  plaintiff  was  not  entitled,  as 
against  the  representatives  of  the  second  surety, 
to  the  costs  of  the  original  suit.  Cuffe  v. 
Yomng,  2  Jones  &  L.  17* 

TRBSPiLM. 

In  trespass,  brought  by  the  plaintiff  against 
the  defendant  for  driving  his  coach  against  one 
on  which  the  plaintiff  was  riding.  Sec, per  jwod 
he  was  thrown  to  the  ground  and  sustained 
•erioiis  injury;  the  jury  having  found  for  the 
plainftiff  6d.  damages  and  cosU,  the  judge  hav* 
vag  refneed  to  certify  that  the  trespass  was 
TOtaBtary  and  malicioiiB :  Held,  that  he  was 
entitled  to  full  costs  of  suit  notwithstanding 
the  proviskms  of  the  2  G.  1,  c.  11.  Cht^man 
▼»  £^Mwr,  8  Ir.  Law  Rep.  278.  ' 
Cases  eited  ia    tba  jodgnent:   Milbovme  r. 


Read,  reported  in  Batcbelor  v.  Bigfgs,  3  Wils. 
3f5 ;  Crocket  v.  Montgomery,  Ver.  &  Son 
473 ;  Barry  v.  White,  S  Jones,  28. 

TRIAL,   FORMER. 

Where  an  order  nisi  had  been  made,  w*:tinff 
aside  a  verdict  generally,  and  no  mention  ma£ 
of  the  costs  of  the  trial,  the  party  succeeding 
on  the  second  trial  is  entitled  to  the  costs  <n 
the  former.  Bush  v.  Purcell,  8  Ir.  Law  Rep. 
379. 

TRUSTER. 

A  trustee,  who  was  required  by  the  bill  to 
answer  certain  interrogatories,  answered  them 
and  disclaimed :  Held,  that  he  was  only  entiUed 
to  tile  costs  of  the  disclaimer.  Murphy  v. 
(yShee,  8  Ir.  Eq.  Rep.  329. 

UNSUCCESSFUL  CLAIM. 

In  a  writ  instituted  on  fair  grounds  to  es- 
tablish  a  claim  to  a  residuary  beouest,  the 
court  will  give  the  plaintiff,  though  failing,  his 
costs  out  of  the  estate.  Turner  v.  Frampton, 
a  Coll.  331. 

Case  cited  in  the  jadgment:  Lynn  v.  Beaver, 
Turn.  &  Russ.  63. 


RECENT    DECISIONS  IN   THE  SUPE- 
RIOR  COURTS. 


RKPORTaD    BT   BABRISTSRS    OF    THE    SEVERAL 
COURTS. 

l4irtr  CbERcrUor. 

Re  Pender.    Nov.  2, 3,  &  4,  1846. 

TAXATION  OF  COSTS.-* CONSTRUCTION  OF  6 
&  7  VICT.  C.  73. — JURISDICTION.— ORDXE 
TO  DELIVER  UP  PAPERS. 

An  order  of  course  may  be  obtained  for  taa* 
img a  solicitors  bill  of  costs,  under  6  4r  7 
Vict.  e.  73,  s.  37>  if  the  same  have  been  aC' 
tually  delioered,  although  it  may  not  have 
been  signed  or  enclosed  in  a  letter  signed  by 
the  solicitor. 

The  above  statute  does  not  affect  the  original 
jurisdiction  of  the  court  to  order  delivery  qf 
papers,  J^c,  by  a  solicitor  on  payment  qf 
his  taxed  costs. 

An  order  for  a  solicitor  to  deliver  up  all 
papers,  ifc,  belonging  to  his  client  ts  re- 
stricted  to  such  papers  as  relate  to  thebw^ 
siness  in  respect  qf  which  the  lien  arose : 
anditwHl  not  be  set  aside  as  irregular, 
because  it  may  literaUv  include  other  papers, 
fyc,  beUmging  to  the  same  client,  upcsL 
which  there  may  exist  a  Uen  for  other 
business. 

This  was  an  appeal  from  the  Master  of  the 
Rolls,  whose  judgment  is  reported  at  length, 
ante,  L.  O.  31,  p.  11.  It  was  fully  argued  De« 
fore  the  late  Ctumoellor,  on  the  4th  of  last 
November,  when  his  lordship  intimated  a 
stfODg  opinion  on  the  construction  of  the  sec- 
tion, but  concurred  with  the  Master  of  the 
Rolls  in  the  interpretation  of  the  order  to  de- 
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liver  up  the  papers.  No  judgment  having 
been  pronounced  by  Lord  Lyndhurst,  the  ap- 
peal now  came  on  for  rehearing  before  the 
present  Chancellor.  The  facta,  as  they  are 
stated  in  the  above-mentioned  report,  are  briefly 
these:— Miss  Gla^^son  bavins^  determined  to 
change  her  solicitors,  instructed  Messrs.  Wil- 
lough  by  and  Jacquet  to  apply  for  any  bills  of 
costs  that  her  former  solicitors,  Messrs.  Pender 
&  Co.,  mip;ht  have  against  her,  with  the  view 
to  their  bein;?  settled.  Messrs.  Willoughby  & 
Co.  accordingly  obtained  from  the  town  a^ent 
of  Messrs.  Pender  &  Co.  three  several  bills  of 
costs  amounting  to  A5l.7s.  Ad,;  and  besides 
these,  Messrs.  Pender  &  Co.  had  previously 


the  Rolls  held,  that  the  words  "  such  bill"  m 
both  the  above  instances  referred  only  to  *'a 
bill  of  such  fees,  charges,  and  disbursements. 
It  was  admitted  that  his  lordship's  conclusion 
was  inevitable  in  regard  to  these  words  when 
first  used  in  the  above  extract,  but  it  w^ 
argued  that  upon  their  occurrence  for  the 
second  time,  their  meaning  would  be  extended 
to  the  whole  of  the  antecedent  part  of  the 
section,  and  that  they  referred  not  only  to  "a 
bill  of  such  fees,  charges,  and  disbursements,' 
but  also  to  the  subsequent  words  "  and  which 
bill  shall  cither  be  subscribed,"  &c.  This 
reading  would  render  it  necessary  that  the  bill 
of  costs  shoukl  be  signed  before  the  application 


delivered  to  Miss  Glasson  four  bills  of  costs  ,  for  its  taxation  could  be  made  by  the  party 
amountinjr  to  379/.  4*.  7d.,  which  they  had  chargeable,  and  thus  the  practice  in  the  courts 
against  William  Glasson,  deceased,  to  whose  of  equity  would  become  uniform  with  that  of 
estate  she  had  administered,  but  on  account  of ,  the  courts  at  common  law.  They  cited  Doe 
which  they  had  received  various  sums  amount-  !  dtm.  Palmsr  v.  Roe,  4  Dowl.  93  ;  Gerrard  v. 
ingto201/.  Is.  lid.     Several  communications ' ^nioW,   6  Dowl._336j    Peters  v.  Sheehan,   10 


took  place  between  Messrs.  Willoughby  &  Co. 
and  the  agents  of  Messrs.  Pender  &  Co.,  with 
the  view  to  an  amicable  arrangement  of  the 
bills  without  taxation,  but  the  deductions  re- 
quired by  Messrs.  W^illoughby  &  Co.  not  being 
agreed  to,  a  common  order  under  the  statute 
6  &  7  Vict.  c.  73,  s.  37,  was  obtained  as  of 
course,  to  tax  the  three  bills  delivered  to  them, 
and 
order 


Mees.&W.213;  Re  Cai^5*e//.  1  Phil. 576;  Ftn- 
cent  V.  Slay  maker,  12  East,  372 ;  Exparte  Par- 
tridge and  others,  2Mer.  500;  and  Seton  on 
Decrees. 

Mr.  Roupetl  and  Mr.  Goodeve  submitted,  on 
behalf  of  Nliss  Glasson,  that  the  Master  of  the 
Rolls  had  correctly  construed  the  words  "  such 
which  had  beenpre- 


^ ,   bill;"   a  construction 

special  petition  was  presented   for  an  viously  adopted  in  the  case  of  Doivnes,  5  Beav. 
to   tax  the  remaining   four   bills.      A  1  p.  425,  and  that  it  was  the  invariable  practice 


motion  on  behalf  of  Messrs.  Pender  &  Co.  to  |  at  the  Rolls  Court  to  grant  taxation  orders, 
discharge  the  order  of  course  was  dismissed  whether  the  bill  was  or  was  not  signed.  That 
with  costs,  and  the  usual  order  as  prayed  for  in  ]  when  a  petition  prayed  for  delivery  of  papers 
the  petition  was  made  for  the  taxation  of  the  i  by  the  solicitor,  the  court  by  its  original  juns- 
four  bills  for  business  done  for  William  1  diction  could  order  the  taxation  of  the  bill,  for 
Glasson.  The  order  for  taxation  of  the  three '  the  purpose  of  enabling  the  petitioner  to  ascer- 
bills  directed  the  solicitor  to  deliver  up  all  the  I  tain  the  amount.  Exparte  Murray,  1  Russ. 
papers  belonging  to  the  applicant.  1519;    Biggs  v.  Maxwell,  3  Dowl.  497-      That 

Mr.  James  Parker  and  Mr.  James  for  the !  the  order  to  deliver  up  the  papers,  &c.,  would 
appellants,  contended,  that  an  order  could  not  j  be  restricted  to  such  as  related  to  the  busmess 
be   obtained  for  the  taxation  of  a  solicitor's  for  the  costs  of  which  the  taxation  was  directed. 


bill  which  was  not  signed  or  enclosed  in  or 
accompanied  by  a  letter  signed  by  him.  That 
an  order  of  course,  after  the  expiration  of  a 
month  from  the  delivery  of  the  bill,  was  irregu- 
lar ;  and  that  the  order  for  the  taxation  of  the 
three  bills  which  directed  the  delivery  up  of  all 
the  papers,  &c.,  was  also  irregular,  as  the  so- 
licitor had  a  lien  upon  those  connected  %vith 
the  business  of  the  testator  in  respect  of  which 
the  four  bills  had  been  delivered. 

The  material  point,  however,  was  on  the 
verbal  construction  of  the  6  &  7  Vict.  c.  73. 
By  the  37th  section  it  is  enacted,  that  no  so- 
llciior  shall  bring  any  suit  for  the  recovery  of 
any  fees,  charges,  or  disbursements,  until  the 
expiration  of  one  month  after  he  shall  have  de- 
livered, sent  by  post,  or  left,  "  a  bill  of  such 
fees,  charges,  and  disbursements,  and  which 
bill  shall  either  be  subscribed  with  the  proper 
hand  of  such  solicitor,  (&c.,)  or  be  inclosed  in 
or  accompanied  by  a  letter  subscribed  in  like 
manner,  referring  to  such  bill.  And  upon  the 
application  of  the  party  chargeable  by  such  bUl 
within  such  monih,  it  shall  be  lawful,"  &c., 
for  the  court  to  refer  such  bill  to  be  taxed  and 
settled  by  the  proper  officer.    The  Mastn*  of 


The  Lord  Chancellor,      The   question    is, 
whether,  upon  the  true  construction  of  the 
statute,  an  order  for  taxation  could  be  granted 
for  a  sohcitor's  hill  of  costs  unsigned  or  unac- 
companied by  a  letter  referring  to  it.      The 
Master  of  the  Rolls,  in  the  case  of  Downes,  had 
put  the  same  constmction  on  the  section  as  itt 
the  present  case.     Where  there  is  a  doubt  or 
ambiguity,  a  long  course  of  practice  would  in- 
duce the  court  to  interpret  it  conformably  with 
former  decisions.     From  the  information  of  an 
officer  of  the  Rolls,  (Mr.  Murrat/y)  who  was 
the  best  acquainted  with  this  practice,  it  ap- 
peared that  no  distinction  was  ever  made  m 
orders  for  taxation  respecting  bills  signed  or 
unsigned  or  unaccompanied  by  letters.    There 
would  be  no  benefit  to  either  party  in  a  pro- 
vision of  the  legislature  that  no  bill  could  be 
taxable  unless  signed.    The  solicitor  was  re* 
quired  to  sign  the  bill  to  preveni  ambiguity  i« 
the  items  or  amount  denmaded  from  his  dieot, 
and  idso  as  evidence  against  the  solicitor  in  the 
event  of  a  dispute,  who,  it  might  be  observed, 
was  liable  to  the  penalty  of  paying  the  expenses 
of  the  reference  if  one-sisth  of  the  amount  was 
struck  off  by  the  taxing  officer.    Great  mal- 
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practices,  as  ^vas  adverted  to  in  the  judgment 
of  the  Master  of  the  Rolls,  would  anse  if  the 
solicitor  might  deliver  an  unsigned  bill,  and, 
upon  resistance  of  payment  by  the  client,  sub- 
stitute a  second  bill  signed.  It  was  obvious 
that  such  an  experiment  might  be  tried  by  a 
solicitor  choosing  to  take  his  chance  of  the 
client's  temper.  Notwithstanding  the  in- 
genious arguments  at  the  bar  on  the  ambiguity 
in  the  language  of  the  statute,  the  Master  of 
the  Rolls  appeared  to  have  put  a  correct  con- 
struction on  it.  Tliese  observations  applied  to 
the  order  of  course  for  taxing  the  three  bills. 
In  respect  of  the  four  bills,  the  statute  did  not 
affect  the  jurisdiction  which  the  court  had  to 
order  the  taxation  of  a  solicitor's  bill  for  the 
benefit  of  a  client  requiring  the  delivery  of 
papers  in  the  possession  of  the  former.  After 
the  expiration  of  the  month  mentioned  in  the 
section  in  question,  the  court  had  a  discretion 
to  impose  terms  upon  the  person  applying  for 
an  order  of  taxation.  It  had  done  so  in  the 
present  instance.  It  was  scarcely  necessary  to 
advert  to  the  objection  respecting  the  form  of 
the  order  to  deliver  up  all  the  papers  in  the  so- 
licitor's possession.  It  could  not  be  miscon- 
strued, as  the  order  was  for  the  taxation  of  the 
bills  charged  against  Miss  Glasson  personally. 
If  any  dispute  should  arise  as  to  which  papers 
related  to  business  done  for  her  personally, 
and  which  to  that  in  her  capacity  of  adminis- 
tratrix, application  might  be  made  to  the  court. 
Under  all  the  circumstances,  the  appeal  must 
be  dismissed  with  costs,  and  his  lordship  must 
confess  that  he  was  sorry  that  such  objections 
had  been  made. 

Mr.  James  Parker  asked  for  the  costs  of  the 
hearing  before  Lord  Lyndhurst,  which  had  come 
to  nothing ;  but  the  Chancellor  said,  that  this 
must  be  considered  as  in  the  case  of  a  rehear- 
ing before  himself,  and  the  costs  must  follow 
in  the  same  manner. 


Lewis  y.  Cooper,    Michaelmas  Term,  Nov. 
10,  1846. 

PARTIES. —  DBMURRBR. 

A   demurrer  for  want  of  parties  cannot  be 

.    sustained,  because  the  bill  asks  some  relief, 

which  could  not  be  gvoen  in  their  absence, 

if  there  is  reUtf  aslid  which  could  be  given 

on  the  record  constituted  as  it  is. 

This  was  a  demurrer  for  want  of  equity 
and  want  of  parties.  The  bill  was  filed  by  a 
•hardiolder  in  a  projected  railway  company, 
called  the  South  and  Midlands  Junction  Kail- 
way  Company,  against  the  directors,  with  the 
Tiew  of  compellmg  them  to  refwid  a  sum  of 
S5,0002.,  which  it  was  alleged  they  had  applied, 
contrary  to  the  provisions  of  the  deed  consti- 
tutiiBg  the  company,  in  part  payment  of  the 
expenses  of  the  Manchester  and  Southampton, 
•nil  Manchester  and  Poc^  Railway  Company, 
with  which  they  had  enteied  into  an  agrement 
to   amalgamate.     The  bill  prayed,  that  the 


55,000/.  might  be  distributed  amonff  the  share- 
holders of  the  South  and  Midlands  Junction 
Company.  It  was  contended  that  the  bill  was 
defective  in  praying  that  the  sum  in  question 
might  be  thus  distributed,  without  providing  for 
the  previous  payment  of  any  liabilities  of  the 
company  which  might  remain  unsatisfied ;  and 
also,  that  it  did  not,  with  sufficient  precision, 
state  that  the  acts  of  the  directors  exceeded  the 
powers  given  them  by  the  deed.  The  de- 
murrer for  want  of  parties  rested  upon  the 
proposition  that  the  court  could  not  eifect  the 
main  object  of  the  bill,  namely,  the  distribution 
of  the  fund  to  be  recovered  among  the  share- 
holders, without  having  them  all  before  it. 

Mr.  Terrell,  in  the  absence  of  Mr.  Rolt^  for 
the  demurrer,  cited  Loscombe  v.  Russell,  4  Sim. 
8 ;  }Valworth  v.  Holt,  4  MyL  &  C.  6l9 ;  Hich* 
ens  V.  Congreve,  4  Russ.  556;  Wallbum  v. 
IngUhy,  1  M.  &  K.  61 ;  Taylor  v.  Saltnon,  4 
M.  &  C.  134;  sxiH  Fairthome  v.  Weston,  2 
Hare,  387. 

Mr.  Bethell  was  for  the  bill ;  but  the 
Vice-Chancellor,  without  calling  upon  him, 
expressed  his  opinion,  that  the  demurrer  mmt 
be  overruled.  For  had  the  only  object  of  the 
bill  been  to  have  the  55,000/.  dfistributed 
amongst  the  shareholders,  it  would  have  been 
necessary  that  all  should  be  before  the  court ; 
here  the  bill  also  sought  to  have  that  fund 
secured,  which  must  be  for  their  benefit, 
whatever  was  done  subsequently  with  it.  This 
therefore  was  relief  which  could  be  granted 
upon  the  bill  as  at  present  framed,  and  it  was 
not  a  sufficient  objection  that  the  bill  went  on 
to  ask  for  more,  which  could  not  be  granted. 

Vicc^daRrellor  mi<tr»m. 
Wilkins  v.  Nainbg.    July  24. 

8UB8TITUTRD  8BRVICB.— 2l8T   ORDBR  OF 
1842. 

Where  a  defendant  had  given  "  The  Queen's 
Prison  "  as  his  address,  but  had  left  before 
the  usual  time  of  service  qf  process,  without 
giving  any  other  address,  the  court  refused 
to  allow  substituted  service  at  the  Queen*s 
Prison. 

Mr.  Terrell  moved  for  leave  to  substitute 
service  by  leaving  a  copy  of  the  subpoena  at 
the  Queen's  Prison,  where  the  defendant  had 
been  imprisoned,  and  which  he  had  given  as 
his  only  address.  The  defendant  had  subse- 
quently obtained  his  release,  and  his  present 
residence  could  not  be  discovered,  after  dili- 
gent inquiry  and  search.  He  submitted,  that 
under  the  21st  Order  of  1842,  the  court  would 
allow  service  at  the  Queen's  Prison  to  be  good 
service. 

Sir  James  JVigram,\.C.  I  cannot  bind  the 
defendant  by  such  service.  The  question  is^ 
whether  I  should  think  it  right  to  make  that 
the  place  of  service,  if  this  person  had  not 
ffiven  that  place  as  his  address,  but  had  simply 
Been  there  ?  Yon  seek  to  serve  him  accordmg 
to  his  own  intimation,  and  Uiis  you  say  the 
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order  empowers  you  to  do.  Bat  I  cannot 
make  a  prison  a  man's  place  of  address  for  the 
pvirpose  of  eenrice,  merely  because  he  has  been 
m  such  a  prison.  I  do  not  wish  to  give  any 
opinion  upon  the  construction  of  the  order.  I 
only  say  tnat  I  will  not  make  a  prison  a  man's 
place  of  residence  for  service,  merely  because 
he  has  been  there. 

Motion  refosed. 


objection,  unless  the  court  should  be  of  opinion 
that  the  word  "  may  "  in  the  statute  should  be 
readmitff. 

Coleridge,  J.*     I  thmk  that  must  be  the 
proper  meaning  of  the  statute. 

nighiman  and  Erie,  J.%  concurred. 

Rule  refused. 


€iVLtttCjl  3Snic|. 

(Before  the  Four  Judges.) 

Kemp  V.  Gibbons.     Michaelmas  Term,  1846. 

COVBNANT. — PLEADING. 

In  an  action  of  covenant  the  dtfendant 
pleaded,  under  the  statute  3  ^  4  FT.  4,  e. 
42,  that  the  cause  of  action  did  not  accrue 
within  20  years  ;  replication,  that  the  cause 
qf  action  did  accrue  within  20  years.  The 
plaintiff  produced  at  the  trial  several  letters 
from  the  defendant  for  the  purpose  qfshow^ 
ing  an  acknowledgment  of  the  debt  within 
20  years. 

Held,  that  the  question,  whether  such  letters 
amounted  to  an  acknowledgment  of  the  debt 
sufficient  to  bring  the  case  within  the  pro- 
visions of  the  statute,  was  not  admissible 
under  that  form  of  replication. 

This  was  an  action  of  covenant.  About  the 
year  1815,  the  defendant  executed  a  deed,  in 
which  he  covenanted  to  repay  a  sum  of  money, 
widi  interest  thereon,  whicn  had  been  advanced 
by  the  plaintiff  to  the  defendant.  The  defend- 
ant pleaded,  under  the  statute  3  &  4  W.  4,  c. 
42,  that  the  cause  of  action  did  not  accrue 
within  20  years.  Replication,  that  the  cause 
of  action  did  accrue  within  20  years.  At  the 
trial  several  letters  written  bv  the  defendant  to 
the  plaintiff  were  read  in  eviaence,  for  the  pur- 
pose of  proving  an  acknowledgment  of  the 
debt  by  the  defendant  within  20  years.  The 
case  was  tried  at  the  last  summer  assizes,  be- 
fore Wilde,  C.  J.,  when  the  plaintiff  was  non- 
suited,  with  leave  reserved  for  the  plaintiff  to 
move  to  enter  a  verdict  for  the  amount  claimed, 
provided  the  court  should  be  of  opinion  that 
the  letters  admitted  the  existence  of  the  debt 
sufficient  to  take  the  case  out  of  the  statute 
3  &  4  W.  4,  c.  42,  s.  3 ;  and  also,  whether  the 
form  of  the  replication  was  such  as  to  admit 
the  objection  being  taken. 

Talfourd,  Seijeant,  now  moved  to  set  aside 
the  nonsuit  and  enter  a  verdict  for  the  plaintiff. 
[Lord  Denman,  C.  J.  Assuming  for  the  pre- 
sent that  the  letters  constitute  an  acknowledg- 
ment sufficient  to  satisfy  the  terms  of  the 
statute,  is  the  replication  properly  pleaded  to 
admit  Uie  objection  ?]  The  proviso  in  the  6th 
section  of  the  statute  states,  that  "  the  pbiintiff 
in  any  such  action,  on  any  indenture,  specialty, 
or  lecogniaance,  mav,  by  way  of  replication, 
state  such  acknowleogment,  and  that  such 
action  was  brought  wiuiin  the  time  aforesud, 
in  answer  to  a  plea  of  this  statute."  Now  the 
replication  is  eleariy  sufficient  to  admit  the 


€iuuv^i  iSmcl^  Pmcttce  Caurt. 
Allen  V.  Bussey.    Nov.  4,  1846. 

INDOR8BM BNT  OF  DEBT  ON  WRIT  OF   8UH« 
M0N8. 

//  is  sufficient  where  interest  is  claimed  upon 
a  debt,  to  state  the  time  from  which  it  is  so 
claimed,  without  specifying  the  rate. 

0*Brien  moved  for  a  rule  to  set  aside  the 
writ  of  summons,  and  the  copy  and  service  in 
the  action,  on  the  ground  of  irregularity.  Hie 
indorsement  on  the  writ  was  as  follow : — ^The 
plaintiff^s  claim,  33/.  3s,  6d.,  and  interest  there- 
on, from  the  8th  September,  1846,  until  pay- 
ment for  debt,  and  2/.  10«.  for  costs,  and  if  the 
amount  thereof  be  paid  to  the  plaintiffs  or  their 
attomejrs  within  four  days  from  the  service 
hereof,  further  proceedings  will  be  stayed." 
This  indorsement,  it  was  argued,  was  bad, 
inasmuch  as  the  amount  of  interest  claimed 
was  indefinite,  the  rate  being  omitted,  and  that 
the  case  therefore  fell  within  the  ruling  in  Chap^ 
man  v.  Beeke,  3  DowL  &  L.  350,  for  that  it 
would  be  impossible  from  this  indorsement  to 
know  how  much  money  to  tender,  inasmuch 
as  it  might  be  that  the  plaintiff  would  claim 
interest  at  the  rate  of  4  per  cent.,  or  at  a  much 
greater  rate. 

Patteson,  J.  I  take  it,  that  when  a  person 
says  I  claim  interest  from  such  a  day,  tnat  he 
means  the  regular  legal  interest  at  5  per  cent. 
It  must  be  presumed,  that  in  the  absence  of 
any  statement  to  the  contrary,  that  he  intends 
the  usual  rate  of  5  per  cent.  The  defendant 
should  tender  that  mterest,  he  is  not  likely  to 
be  left  in  doubt  by  such  an  .indorsement.  I 
should  not  like  to  set  aside  an  otherwise  good 
writ  upon  such  an  objection* 

Rule  refused. 

Doe  dem  Strickland  v.  Roe.    Nov-  7,  2846. 

MOTION  FOR  JUDOlfBNT  AGAINST  THB 
GABVAL  EJBCTOR. — SEBVICB  OF  DBC  LA- 
RATION. 

In  an  action  qf  ejectment  brought  against  two 
persons  as  executors,  service  of  the  decla- 
ration upon  one  of  them  is  stMcient  t6 
entitle  the  lessor  of  the  plaintiff  to  judg^ 
ment, 

Hugh  inu  moved  for  judgment  against  the 
casual  ejector.  This  was  an  action  of  met- 
ment  brought  by  the  lessor  of  the  plamtiff 
against  James   Fhineas  Davis    and  Edward 


•  Lord  Denman,  C.  J.,  had  left  the  court. 
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Isaac  Sydney,  who  were  the  executors  of  the 
last  will  and  testament  of  Phineas  Davis,  de- 
ceased, to  recover  possession  of  a  house.  It 
appeared  by  the  affioavits  on  which  the  motion 
was  made,  that  the  defendants  claimed  to  hold 
under- a  lease  granted  to  the  deceased  Phineas 
Dayisby  the  lessor  of  the  plaintiff,  and  were 
jointly  in  possession  of  ihe  premises,  which 
were  the  sabject  of  the  cause;  it  also  appeared 
that  personal  service  of  the  dedaratioam  eject- 
ment had  been  made  on  Sydney  on  the  29th  of 
October  last,  but  that  although  diligent  search 
had  been  made  for  the  other  executor,  Davis, 
he  could  not  be  found;  it  was  further  sworn, 
that  on  the  3l8t  of  October  a  servant  of  the 
name  of  Jane  lUchardson  (who  had  charge  of 
the  premises  for  both  defendants)  was  served 
with  a  copy  of  the  declaration,  and  directed  to 
give  it  to  the  defendant  Davis.  Upon  these 
facts,  it  was  submitted  that  the  service  was 
sufficient,  and  it  was  contended  that  the  de- 
fendants being  joint  executors,  were  in  the 
nature  of  joint  tenants  of  the  property. 

PattisoH,  J.,  thought  the  service  upon  one  of 
the  executors  sufficient.*  Rule  granted. 

Covnttsn  9Uas. 

Pring,    appelant,  and  Esteouri,    respondeut. 

Michaelmas  Term,  Nov.  7,  1846. 

RXGISTRATION     APPEAL.  —  ENTERING     OF, 
AFTER  THE  4TH  DAY  OF  THE  TERM. 

It  is  necessary  that  the  indorsement  required 
by  the  4t2nd  section  of  the  6  Vict.  c.  18, 
should  be  signed  hjf  the  revising  barrister 
before  the  appeal  from  his  decision  can  be 
properly  entered.     JV/iere,  however,  it  ap- 
peared thsU  such  signature  could  not  be  ob- 
tained in  time  to  enter  the  appeal  within 
the  first  four  days  of  the  term  as  required 
by  the  62nd  section,  the  court  allowed  a 
subsequent  entry  nunc  pro  tunc,  the  re- 
spondent being  at  liberty  to  object  to  such 
entry, 
AmoU,  for  the  appellant,  implied  for  leave  to 
enter  the  appeal  in  this  case,  nunc  pro  tunc. 
By  the  42na  sect,  of  the  6  Vict.  c.  18,  the  re- 
vising barrister  is  required  to  make  out  and 
aiffn   a   statement   of  his   decision   on   the 
WDole  case,  and  to  indorse  thereon  certain 
matters  therein    mentioned,   and    further   to 
date  and  sign  the  said  indorsement,  for  the 
purpose  of  being  transmitted  to  the  Court 
of  Common  Pleas,  in  the  manner  theieiBafibsr 
laentioned.    Then  by  the  63nd  section*  eveiy 
appellant  is  required,  within  the  first  four  davs 
of  the  term,  to  transmit  to  the  Master  tne 
statement  "so  signed  as  aforesaid,"  for  the 
purpose  of  having  the  appeal  entered.    Here, 
as  appeared  by  the  affidavit  in  support  of  the 
apphcation,  the  statement  had  been  presented 
at  the  Master's  office  within  the  time  allowed, 
but  the  Master  had  relnsed  to  enter  the  appeal 
on  the  ground  of  the  indorsement  on  the  case 
not  hamg  been  signed  by  the  revising  bar- 
rister ;  and  it  was  further  sworn,  that  in  con- 
sequence of  the  barrister's  absence  from  town, 
the  appellant  had  sines  been  unable  to  obtain 
the  requisite  signature.    Under  these  circum- 


stances, it  is  submitted  the  court  ought  to 
grant  the  appfieation.  The  42nd  section,  which 
requires  the  mdorsement  to  be  signed,  is  merely 
directory,  and  in  ^at  respect  different  from 
the  62nd  section,  enacting  that  the  statement 
of  the  case  shall  be  signed. 

Maule,J,  The  words  ''so  signed  as  afore- 
said," in  the  62nd  section,  comprehend  every 
signature,  and  mean  as  before-mentioned  in 
the  42nd  section. 

Arnold,  J.  Upon  the  same  construction  then 
it  would  be  indispensably  necessary  in  a  con- 
solidated appeal,  as  this  is,  under  the  44th  sec- 
tion, to  state  accurately  the  christian  and  sur« 
names  of  sll  the  parties,  which  would  hardly, 
it  is  submitted,  be  the  case. 

By  the  court.  The  signature  ought  certainly 
to  have  been  subscribed  to  the  mdorsement. 
But,  under  the  circumstances,  the  appellant 
would  be  allowed  to  enter  the  appeal,  having 
first  obtained  the  signature,  it  being  open  to 
the  respondent  to  contend  that  the  app^ 
should  not  have  been  so  entered. 

Application  granted. 

[Court  of  KttfrlD. 
12s  Lenaard,    Michaelmas  Term,  1846. 

ANNULLING   FIAT.— BANKRUPT.— PARTY. 

The  court  granted  an  order  for  annulling  a 
fiat,  where  the  second  fiat  had  been  issued, 
and  the  motion  cleared  to  be  made  by  the 
petitioning  credttor  under  the  subsequent 
fiat,  with  the  concurrence  of  the  petitioning 
creditor,  subject  to  the  appUeation  of  the 
bankrupt,  in  whose  absence  the  motion  ap- 
peared to  be  made. 
On  the  3rd  of  November  a  fiat  was  issued 
against  the  bankrupt.    The  fiat  was  advertised 
in  the  Gasette  on  the  following  day.    Some 
doubt  being  felt  as  to  the  validity  of  the  fiat,  a 
subsequent  one  was  issued,  with  the  concur- 
rence of  the  petitioning  creditor.    A  motion 
was  now  made  at  the  instance  of  the  petitioning 
creditor  under  the  second  fiat,  but  with  the 
consent  of  the  petitioning  creditor  under  the 
former,  to  annul  the  former  fiat.    The  bank- 
rupt did  not  appear  to  have  had  notice  of  Qie 

Mr.  W.  id,  James  appeared  in  support  of  the 
motion. 

The  Chief  Judge,  (Sir  J.  L.  Knight  Bruee) 
It  is  not  usual  to  apply  to  annul  a  fiat,  unless 
in  the  presence  of  the  bankrupt.  By  proceed- 
ing in  nis  absence,  the  court  may  deprive  him 
of  some  right  or  advantage,  of  which  the  court 
has  no  jurisdiction  as  against  him.  I  will 
make  the  order,  subject  to  any  application  that 
may  be  made  by  the  bankrupt. 


CIRCUITS  OF  THE  INSOLVENT  DEBT 
ORS  COMMISSIONERS. 

Spring  Circuits^  1847* 

MIDLAKD  CIICVIT. 

Ueny  BeveU  Reyaolda,  £eq.  Chief  Commis- 


Etsex^  at  Chelmsford,  Tnesday,  Mtreb  9 
Eitex,  at  Colchester,  Wednesday,  March  IC 
Suffolk^  At  Ipswieb,  TJinfsdsy,  Msroh  11. 
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Circtdis  of  the  InsolvaU  Commi$sumer$. — Letter  Bojp* 


Norfoli,  at  Yarmouth,  Saturday,  March  13. 

Norfolk^  at  the  Castle  of  Norwich,  Monday, 
March  l6. 

At  the  City  and  CuuDty  ofihe  City  of  Norwich, 
the  tame  day. 

Norfolk,  at  Lynn,  Wedneaday,  March  17. 

5ii/(>/i&,tttBurySt.  Edmunds, thuraday, March  18. 

Cambri'ige$hiret  at  Cambridge,  Friday,  March  19. 

Uunt'mgdonskire^  at  Huntingdon,  Mod.,  March  *i9, 
-  Northampton$hire,  at  Peterborough,  Tueaday, 
UTarcii  23. 

Ifiittand$lurt,  at  Oakham,  Wednesday,  March  24. 

Lincolmhire,  at  Lincoln,  Friday,  March  26. 

At  the  City  and  County  of  the  City  of  Lincolo, 
the  same  day. 

A'o«ingfcain»/iir«,atNottinghara,Monday,March29 

At  the  Town  and  County  of  the  Town  of  Notting- 
ham, the  same  day. 

Derby ihin,  at  Derby,  Wednesday,  Mafch  SI 

At  the  City  and  County  of  the  City  of  Lichfield, 
Thursday,  April  1. 

Staff*nrdihir$f  at  Stafford,  Saturdar,  April  8. 

ShYopihiri^  at  Sbrewabury,  Tueaiay,  April  6. 

Warwiehbire,  at  Birmingham,  Tburada^.  April  8. 

Warwickshire,  at  Warwick,  Fridav,  April  9. 

iyarwick*bire,  at  Coventry,  Monday,  April  12. 

L€icMCerjAir«,  at  Leicester,  Tuesday,  April  13. 

B€dford»hirt^  at  Bedford,  Thursday^  April  15. 

Norlhamptotuhire,  at  Nortliampton,  t  riday,  Apl.  1 6 

BuckinghawuJtire,  at  Aylesbury,  Monday,  April  19. 

■OUTHBaN   CIRCUIT. 

John  Gresthead  Harris,  Esq.  Commisaiooer. . 

BerkMkire,  at  Reading,  Friday,  Feb.  19. 

Oxfortlihire,  at  Oxford,  Monday,  Feb.  2f . 

At  the  City  and  County  of  the  City  of  Oxford, 
the  tame  day. 

Woreettershire, at  Worcester,  Wednesday,  Feb. 24. 

At  the  City  and  County  of  the  City  of  Worces- 
ter, the  seme  dey. 

Radnorshire,  at  Presteigne,  Friday,  Feb.  26. 

HereJ'ordihirey  at  Hereford,  Monday,  March  1. 

Brecknoekihire,  at  Brecon,  Wedneaday,  March  3. 

CarmarlAensAire.  at  Carmarthen,  Friday,  Mareh5. 

At  the  Borough  and  County  of  the  Borough  of 
Carmarthen,  die  lame  day. 

Cktrdiganthire,  at  Cardigan,  Monday,  March  8. 

Pembrokeshire,  at  Harerfordwest,  Wedneaday, 
March  10. 

At  the  Town  and  County  of  the  Town  of  Harer- 
fordwest,  the  same  day. 

Glamorganshire,  at  Swansea,  Friday,  March  12. 

Gidmarganshire,  at  Cardiff,  Monday,  March  15. 

Monmouthshire,  at  Monmouth,  Wed.,  March  17. 

Oloueastershire,  at  (Qlouceater,  Friday,  March  19. 

At  the  City  and  County  of  the  City  ot'  Gloaceater 
lie*  fame  day. 

Someraetskire,  at  Bath,  Monday,  March  22. 

At  the  City  and  County  of  the  City  of  Bristol, 
Tueaday,  March  23. 

Samerteishire,  at  Taunton,  Thuraday,  March  25. 

Devonshire,  at  Plymouth,  Saturday.March  27. 

Cornwall,  at  Bodmin,  Tuesday,  Mareh  30. 

Devon^Wa,  at  the  Castle  of  Exeter,  Thuraday, 

"  At  the  City  and  County  of  the  City  of  Exeter,  the 
■aiM  day.  _  .     .,  , 

DorHtthifo,  at  Dorcbeater,  Tueedar,  April  6. 

At  the  l*own  and  County  of  the  lown  of  Souih* 
•mpton,  Thursday,  April  8. 

WiUskjire,  at  SAlisbury,  Friday,  April  9. 

Southampton,  at  Winchester,  Saturdny,  Apnl  10. 
■OMB  ciacviT. 
Willian  John  Law,  Esq.,  Commissioner. 

Keui^  al  Maidatone,  Satuvda/i  March  6. 


At  the  City  and  County  of  the  City  of  Canterbury, 
Tuesday,  March  9. 

Kent,^t  Dover,  Wednes'tay,  Msrch  10. 
Swtser,  at  Lowes,  Wedaesday,  March  ^4. 
Hertfordshire,  at  Hertford,  \^  ednesday,  March  31. 

NORTHEBM  CIHCUIT. 

Cbarlea  Phillips,  Esq.,  Commissioner. 

Yorkshire,  at  Sheffield,  Thursday,  Feb.  1 1. 

YorkJtire,  at  Wakefield,  Friday,  Feb.  12.        ^ 

At  the  Town  and  County  of  the  Town  of  Kingaton- 
upon-Hull,  Thursday,  Feb.  18. 

Fdrib/i ire.  at  the  Castle  of  Vork,  Saturday,  Feb  30. 

At  the  City  and  County  of  the  City  of  York,  the 
same  day. 

Yorlihire,  at  Richmond,  Tuesday,  Feb.  23. 

Durham,  at  Durham,  Wednesday,  Feb.  24. 

Northumberland,  at  Newcastle-upon-Tyne,  Fri- 
day, Feb.  f6. 

At  the  Town  and  County  of  the  Town  of  New- 
castle-upon-Tyne, the  same  day. 

Cumberland,  at  Carlisle,  Monday,  March  1. 

Westmoreland,  at  Appleby,  Tuesday.  March  2. 

Westmoreland,  at  Kendal,  Friday,  March  6. 

Lancashire^  at  Lancaster,  Monday,  March  8. 

Lancashire,  at  Lirerpool,  Tuesday,  March  16. 

Mtwigomeryshire,  at  Welchpool,  Friday,  March'19. 

Merionethshire,  at  Dolgellv,  Monday,  March  22. 

Angleuy,  at  Beaumaris,  Wednesday,  March  24. 

Carfiari;eiuAtre,  at  Carnarvon,  Friday,  March  96. 

Denbighshire,  at  Ruthin,  Monday,  March  29. 

Flintshire,  at  Mold,  Tuesday,  March  30. 

Chashire,  at  the  Castle  of  Chester,  Thursday, 
April  1. 

At  the  City  and  County  of  the  City  of  Cheater, 
the  aame  day. 


THE  EDITOR'S  LETTER  BOX. 

It  is  always  with  great  reluctance  that  we 
intrude  on  our  readera  anything  of  a  personal 
nature ;  but  we  feel  called  upon  to  correct  the 
mistake  of  the  Morning  Herald  of  the  10th  in- 
stant, regarding  the  supposed  proprietors  and 
editors  of  this  work.  The  learned  gentleman 
referred  to  is  not  a  proprietor  nor  an  editor  of 
the  Legal  Observer,  nor  have  we  the  honour 
of  receiving  any  of  his  contributions  or  assist- 
ance. It  is  hardly  necessary  to  pay  to  our 
readers,  that  we  do  not  concur  in  the  proposed 
reforms  in  the  Law  of  Real  Property  and  Con- 
veyancing. We  have  for  sixteen  years  steadily 
opposed  a  general  registry,  and  our  opiniona, 
both  of  its  itiexpediency  and  its  impractiGa- 
bility,  remain  unchanged. 

"  C,  a  subscriber  to  this  work  from  the  is- 
suing  of  its  first  number,  (in  1830,)  to  this 
day,^  thanks  '*  Vigil "  for  his  note  in  our  last 
number.  "  Vigil,''  he  savs.  will  add  to  the  fiu 
vour  by  giving  the  shark^s  name. 

"  A  Subscriber  "  inquires  whether  the  Bain- 
tree  church  rate  case,  which  was  heard  as 
Vekg  Y.  Burifer,  and  on  appeal,  as  Veley  ▼. 
Qo$HMf,  has  been  decidca  by  the  Juoictal 
Committee  of  the  Privf  Council,  and  if  so, 
whose  iudgnient  did  they  affirm  I 
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SATURDAY,  NOVEMBER  21,  1846. 


■"  Qaod  magit  ad  w ob 
Pertinet,  et  neteire  malain  ett,  agitamtis.'' 

HuRAT. 


REVIEW  OF  RECENT  LETTERS  ON 
CONVEYANCING  REFORM. 

It  has  been  suggested  that  we  should 
state  the  substance  of  the  recent  contro- 
versy, which  has  appeared  in  the  newspa- 
pers, relating  to  the  suggested  reforms  in 
the  Law  of  Real  Property  and  the  Practice 
of  Conveyancing.  We  shall  proceed  to 
this  task,  intending  to  do  equal  justice  to 
both  sides  of  the  question,  although  we 
may  differ  from  one  party,  or  concur  with 
the  other. 

In  perusing  the  statement  of  the  alleged 
evils  in  this  branch  of  the  law  and  practice, 
our  readers  will  be  induced,  no  doubt, 
justly  to  distinguish  between  such  of  them 
as  relate  to  the  law  itself  And  those  which 
concern  only  the  practice*  For  any  evil 
arising  from  the  former,  the  :^egislature 
must  bear  a  due  share  of  responsibility ; 
the  latter  may  partly  be  ascribed  to  the 
lawyers^  but  we  believe  that  good  reasons 
will  be  found  for  the  forms  and  course  of 
proceeding  which  have  been  sanctioned  by 
long  experience. 

It  will  be  desirable  also  to  keep  in  dis- 
tinct points  of  view  the  evils  complained  of 
from  the  remedies  suggested,  and  the  mode 
of  proceeding^  to  ascertain  the  expediency 
of  those  remedies.  Because,  whilst  the 
evils  may  be  admitted  parHalfy  to  exist, 
we  may  find,  on  due  inquiry,  that  they  are 
unavoidable ;  or  if  not  unavoidable,  that  the 
remedy  suggested  is  either  inexpedient  or 
impracticable,  and  <' the  cure  worse  than  the 
disease  "  in  its  effects  and  consequences. 

We  shall  commence  then  by  quoting  the 
alleged  grievances  in  the  present  state  of 
the  law,  according  to  the  two  letters  of 
Mn  James  Stewart,  addressed  to  **the 
Members  of  Agricultural  Societies  and 
others  interested  in  Land."* 


*  See  the  Times  of  the  Mnd  and  30th  Oct. 
Vol.  xxxiii.  No.  976. 


The  case  made  by  Mr.  Steivart  is,  that 
the  buying  and  selling  of  land  is  both  ex- 
pensive and  dilatory;  and  that  if  land 
could  be  bought,  sold,  and  mortgaged  more 
easily,  and  thus  rendered  more  available 
for  the  owner  8  necessities,  the  land  would 
be  increased  in  value.  This  is  the  main 
point  at  issue. 

He  then  says, — 

*'  The  law  r«Sating  to  land,  so  far  from  beihg 
simple  or  easily  comprehended,  is  the  most 
difficult  branch  of  Our  jurisprudence :  that 
many  lawyers  profess  not  to  be  well  acquainted 
with  it ;  and  that  this  responsibility  is  thrown 
on  a  comparatively  small  number  even  of  the 
learned  profession.  The  laws  relating  to  property 
should  be  few  and  simple.  Intricate  and  diffi- 
cult questions  will  no  doubt  arise  in  civilized 
states ;  but  the  familiar  transactions :  the  sale 
and  the  mortgage  should  be  easily  understood 
and  easily  penormed.  We  know  they  are  so  in 
personalty,  in  produce,  in  stock  in  the  funds. 
Is  it  absolutely  necessary  that  the  purchase 
and  mortgage  of  hind  should  be  so  difficult  and 
so  expensive  as  they  now  are  ?  The  law  as  to 
suits  and  actions  may  be  hard  and  vexatious^ 
but  then  few  people  after  all  go  to  law,  but 
almost  all  are  more  or  less  interested  in  hmd.*' 


Mr.   Stewart 
that  in 


then    proceeds   to  state 


Belffium,  Prussia,  and  France,  the  transfer 
of  lana  is  nearly  as  easy  and  simple  as  that  of 
stock  in  the  funds.^  The  stamp  demanded  is 
larger  in  those  countries  than  here,  but  the  ex- 


^  We  have  already  shown  that  the  high  price 
of  land  in  France  and  Grermany ' 
far  other  and  higher  causes  C 
dty  of  the  form  of  conveyani 
ces  of  the  landowners  and  tl 
which  they  cling  to  their  lan( 
of  fortune,  is  almost  incredibly         _    „ 
598 ;  24th  Oct.  S  \^  J:^ 
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pente  and  delay  is  small,  so  far  as  relates  to 
theactsofthepvtieB.  T%ifl,l»«afSp  has  Veen 
in  a  striking  vsy  gAcmpified  in  ihe  nttway 
purchases  of  land  in  the  respective  countries, 
and  that  land  is,  in  consequence^  more  valu- 
able and  mor^ga^s  effected  at  an  aasier  rate/' 

Mr.  Stewart  then  observes,  that  the 
primary  rules  of  our  laws  relating  to  real 
property  are  idi  feonded  on  ike  famdml 
tyetem. 

"The  policy  of  that  system  was  to  restrict, 
and  in  some  cases  actually  to  prohibit,  aliena- 
tion. It  looked  upon  the  alienation  of  law  with 
disfavour,  and  it  was  only  by  slow  degrees  that 
land  was  emancipated  ftom  its  most  rigorous 
rules.  Many  of  them  have  been  evaded  after 
a  clumsy  fasnion,  and  indeed  the  history  of  the 
law  down  to  the  present  time,  is  a  series  of 
Btmggles  to  evade  them ;  but  to  this  day,  on 
merj  alienation  of  freeholds,  the  rules  esta- 
blished by  the  feudal  syviem  mnut  he  borne  in 
mimd,  moa  in  ike  alieiiatiaii  of  oopyholds  they 
«re  in  full  force.  The  ^ec^e  qffeudaUii/  still 
haunts  the  land,  clanking  its  chains,  and  rising 
at  the  most  unforeseen  moment  to  scare  the 
la^ul  owner  from  doing  what  he  will  with  his 
own." 

Taking  a  brief  historical  view  of  the  suc- 
cessive changes  in  tlie  law  of  real  property, 
Jdir.  Stewart  observes, — 

"  That  down  to  the  end  of  the  reiffu  of  Henry 
Till.,  no  one  could  will  bis  freehold  lands ; 
that  down  to  the  55th  Geo.  III.,  no  one  could 
will  his  copyhold  lands  without  a  prenous  sur- 
Tender ;  and  down  to  the  Ist  year  of  the  Queen, 
no  one  cooldwiUhb  cu«/omary  lands  without  a 
previous  surrender ;  that  so  late  as  the  reign  of 
Wm.  IV.,  an  entail  could  not  be  barred  except 
l)y  a  fictitious  suit  adled  a  fine  or  a  recoverv ; 
that  down  to  tiie  4th  of  the  reigpi  of  her  Ma- 
jes^  two  deeds  were  usuaUv  employed  instead 
of  one  in  the  most  simple  oealings  with  land; 
that  down  to  the  commencement  of  the  present 
year  those  uaelesa phantoms  termed  'outstand- 
ing terms  for  years '  were  in  full  activity;  and 
that  now,  according  to  the  established  practice, 
before  on  acre  of  land  can  be  sold,  its  history 
for  the  last  60  years  must  be  told."  And  he 
adds,—**  The  only  way  of  dealing  ^ih  small 
interests  in  land,  is  to  dispense  with  ceremonies 
deemed  necessary  in  larger  sales,  and  to  take 
tiMB  en  trust,  without  any  inquiry  ms  to  tiUe 
«tall." 

We  now  come  to  tlie  remedies  which  it 
is  suggested  "by  Mr.  Stewart  should  be 
•obtained.    They  are  thus  stated : — 

r  of  tenure, 
as  modes  of 


1.  Sioiplicitynndi 

2.  Easy,  cheap,  and 


3.  Shorter  apd  raon  simple  ileeds. 

4.  ▲  gvester^eertanty  as  to  time  m  compki- 
ing  Ikut  safe  and  mortgayi  of  land. 

6.  SooBS  mode  of  ^itening  inquiry  as  Id 
title. 


We  would  submit  here,  that  the  second 
and  ikir4  prajMsed  veniiRfes  seem  to  be 
one  and  the  same,  fcr  'Aort  and  simple 
deeds  are  of  course  more  easy,  cheap,  and 
expeditious  in  the  preparation  ttian  long 
and  compFicated  deeds.  And  the  fourth 
and  fifYh  also  resolve  themselves  into  one 
point,  for  if  the  inquiry  into  title  be  short- 
ened,  the  time  for  completing  the  sale 
may,  of  course,  be  more  easily  fixed. 

"  In  order  to  gain  these  desirable  ob- 
jects, let  me,'*  says  Mr.  Stewart,  *<  direct 
your  attention  to  one  or  two  points  which 
will  help  us  in  obtaining  them." 

I.  To  make  a  general  map  of  the  country, 
towards  which  purpose  the  Tlthe-Gommatatioo, 
Commons'  Enclosure,  and  the  Ordinance  Sur- 
vey wfll  be  serviceable.  A  state  map  would 
assist  other  changes,  and  would  be  an  exceed- 
ingly usc^  measure  in  itself. 

a.  To  establish  a  general  xegistry  of  titles, 
which  will  shorten  both  deeds  and  titles. 

3.  Government  to  employ  competent  and 
unprejudiced  persons  to  consider  the  whole 
subject. 

We  rejoice  to  find  that  Mr.  Stewart,  in 
his  secoml  letter,^  states  lie  has  no  wish  to 
make  any  alteration  in  the  law  offNimogem- 
ture.  Or  in  the  law  of  entail.  The  law  pf 
primogeniture,  he  says,  is  well  adapted  to 
the  institutions  of  this  country,  and  he  does 
not  wish  to  alter  those  instttutions,  nor  does 
he  at  all  ol^ect  to  the  present  law  of  entail 
in  England,  provided  every  tenant  in  tail 
may  cut  off  the  enuil  at  21.  Tliese,  there- 
fore,do  not  require  alteration.  But  he  ooq- 
tends  for  easy  and  inexpensive  means  of 
transferring  land  and  focilitating  purcliaaes 
and  mortgages.     He  maintains  that — 

Land  must  be  considered  as  a  commodity, 
whose  value  varies  as  any  other  commoditr. 
In  a  former  age  it  was  treated  difiSereatiy.  It 
was  consider^  as  a  means  of  affording  a  de- 
fence to  the  state.  It  was  governed  by  a  dif- 
ferent policy.  Every  piece  of  land  nad  an 
armed  wamor  to  maintain  its  possession  for 
his  lord.  The  remnant  of  this  system  is  in  ex- 
istence at  this  moment  as  a  legal  fiction.  This 
ideal  ram  of  land,  as  it  is  cidled,  is  ever  pr^ 
sent  to  the  eye  of  the  law  and  nrast  not  be 
disturbed  for  a  moment,  and  many  absurd  eon- 
sequences  still  anse  from  this  state  of  the  Jav. 
It  IS  of  no  great  practical  consequence,  but  I 
mention  it  to  show  that  we  are  in  ihe  habit  of 
treating  land  as  if  it  was  essentiaUy  difilerent 
from  other  commodities,  when  the  reason  for 
so  cMisideriag  it  has  entireiy  ceased.  We 
have  hiiheito  been  coateatto  coaaiderit  m  a 
difltjact  axtide  tobedeakinby  aiBW.  Noa^ 
if  anybody  thiaks  that  some  great  <la<tjMfic|r 
j|  is  involved  in  it,  2  shall  be  quite  wiUing  lo 
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hear  him,  but  m  1 4o  nat  know  any  one  wLo 
does  think  so,  I  must  assume  that  land,  if  it 
befo$^ble  to  wuike  it  so,  ehoald  be  dealt  in  as 
any  other  commodity,  and  that  the  same  rules 
rqp olaie  its  value.  •  •  •  •  We 
require  for  land  a  certain  market,  and  as  large 
a  class  of  purchasers  as  possible." 

**  Dealings  in  land  will  be  increased  in  num- 
ber by  the  simplicity  of  the  system,  and  tbe 
profession  will  be  the  first  to  reap  tht  beae< 
fit."* 


seriatim  on  the  five  points  of  remedy  sug- 
gested by  Mr.  Stewart. 


We  come  now  to  the  counter  statements 
irhich  have  a|»peared  in  the  7\mes  news- 
paper by  feveral  writers,  the  lir«t  being 
•*  A  Conveyancer/'  whose  letter  appeared 
on  the  dOth  October .<^  Me  observes 
tlwt — 

Mr.  Stewart  concludes  that,  in  part  at 
least,  the  greater  value  of  land  abroad  is  owinj^r 
to  the  facilities  of  transfer.  Now  this  could 
only  amount  to  the  difference  in  expense  be- 
tween the  respective  transfers ;  but  owiniff  to 
the  increased  stamp  required^  the  difference 
can  only  be  triflinp^,  and  cannot  therefore  ac- 
count for  any  substantial  disparity  in  value. 
This  (fiffierence  is  principally  attributable  to  the 
euperior  divantages  for  the  application  of 
Engtish  capital  in  commerce  and  8]>eculation. 
To  maintain  his  proposition,  not  only  ought  he 
to  prove  that  this  expense  of  transfer  does  oc- 
casion  this  difference,  but  also,  that  it  is  a 
eerious  impediment  to  the  free  alienation  of 
land,  and  ^o,  that  this  alienation  occurs  more 
frequently  abroad  than  here.  Now  he  has  ad- 
duced no  such  evidence,  and  we  may  therefore 
infer  that,  with  regard  to  land  not  rendered  in- 
alienable by  settlement,  alienation  is  as  frequent 
here  as  abroad.  No  practical  influence  can 
foUov  from  that  insignificant  amount  of  differ- 
ence, for  it  caanot  be  asserted  that  any  party 
has  been  deterred  from  purchasing  an  estate  by 
reason  of  the  expense  of  conveyance.  Some, 
perhaps,  may  object  to  "an  attorney's  charges, 
but  these  would  not  defeat  the  purchase,  nor 
be  included  in  the  estimate  of  value. 

Tlie  true  causes  of  the  in  frequency  of 
alienarion  are  stated  by  this  writer  to  be — 
1.  The  locking  up  most  of  the  large  estates 
in  the  kingdom  in  settlement;  2.  The 
aversion  of  landowners  in  general  to  part 
with  an  acre  of  their  inheritance ;  and  he 
observes  that  a  man  will  sooner  encumber 
an  estate  to  its  utmost  value  than  sell  any 
portion  of  it.      The   v/riter   then   enters 


*  1% ere  are  some  olher  statements  in  Mr. 
Stewart's  letters,— addressed  rather  to  tiie  po- 
litician and  commercial  class  than  the  lawyers, 
— which  from  our  limited  space  we  must  omit. 

*  We  are  compelled  to  abridge  some  part  of 
this  letter,  and  we  have  also  deemed  it  proper 
tAiNBtt  sXi  personal  remarks  on  Mr.  Stewart, 
either  in  regard  to  his  position  in  the  profession, 
or  the  works  of  which  he  is  the  author. 


1.  As  regards  nmplicity  of  tenure :  with 
the  exception  of  copyholds  and  costemaiy  free- 
holds, and  some  few  cases  of  grand  serjeanty, 
this  already  exists.  If  this  simphcity  is  to  be 
applied  to  free  and  common  socage  tenure,  it 
ought  to  have  been  intimated. 

As  to  uniformity  of  tenure:  it  has  long  been 
a  desideratum  to  convert  all  property  into  free 
and  common  socage,  and  it  would  ere  this  have 
been  accompliahedj.  had  efficient  measures  been 
enacted. 

2,  3.  The  objects  which  are  embraced  in  the 
second  and  third  remedies,  so  far  as  they  com- 
prehend the  ordinaiy  assurances  for  transferring 
property,  are,  owing  to  the  exertions  of  the 
profession,  as  concise  as  possible.  When  a  con- 
veyance of  lands,  exclusive  of  the  parcels,  can 
be  prepared  as  concisely  as  that  of  stock,  so 
that  the  legislature  has  deemed  it  needful  to 
provide  remuneration  additional  to  what  the 
length  would  have  entitled  him,  no  ground  of 
complaint  can  exist  under  this  head.  Some 
conveyances  may  be  lengthy,  but  it  is  not 
owing  to  the  transfer,  but  to  the  complication  of 
interests  involved  in  the  transaction.  While 
property  is  subjected  to  limitations  in  strict 
settlement,  with  all  the  powers  and  charges  in- 
cident thereon,  so  long  must  its  ultimate  dis- 
charge from  these  interests  be  complicated  and 
the  assttivnce  lengthy.  The  only  remedy  is  to 
restrain  the  powers  of  dispositiou,  which  the 
agriculturists  would  probably  reject.  If  laud- 
owners  would  be  content  with  a  simple  owner- 
ship in  fee,  instead  of  a  more  preser%'ative 
policy,  the  transfer  would  be  simple,  but  they 
and  their  posterity  must  submit  to  the  neces- 
sary consequences.  The  same  result,  may  be 
applicable  to  dealings  with  personal  estate. 
Mortgages  of  personal  property  cannot  be  ef- 
fected with  greater  facility  or  more  concisely 
than  those  of  real  estate,  but  are  in  both  cases 
precisely  the  same,  with  the  exception  that  in 
personalty  greater  care  and  skill  are  requisite 
to  guard  against  an  execution  creditor  and  the 
effects  of  bankruptcy  and  insolvency.  As  to 
settlements  of  personalty,  they  are  often  as 
lengthy  as  those  of  realty.  As  to  '  expe- 
ditiousness,'  we  may  remark  that  the  opera- 
tion of  such  assurances  is  instantaneous ;  so 
far  as  regards  their  preparation  and  execution, 
this  is  wholly  out  of  the  range  of  legislative 
provision. 

4.  With  respect  to  the  fourth  suggestion, 
it  is  sufficient  to  observe,  that  by  simply  mak- 
ing time  of  the  essence  of  the  cimtract,  this  ob- 
ject may  be  effected  by  ourselves.  This  is  in 
accordance  with  Bythewood's  Conveyancing, 
by  Parken  &  Stewart,  vol  1,  p.  79. 

5.  The  fifth  and  last  proposition  involves 
serious  considerations,  inasmuch  as  the  only 
apparent  mode  of  shortening  inquiry  a?  to  title, 
is  that  of  shortening  the  duration  of  life,  in  re- 
lation to  which  the  rule  originated.  So  lon^ 
as  the  days  of  man  are  three  score  years  and 
ten,  and  Ufe  estates  are  permitted,  so  will  a  60 
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yean'  title  be  esBential  to  a  purchaser*!  protec- 
tion.   For  otherwise,  if  a  tenant  for  life  assume 

.the  absolute  ownership  and  make  a  conveyance 
in  fee,  under  which  possession  is  enjoyed  for 
the  requisite  period  for  Mr.  Stewart's  maximum 
of  title,  we  have  this  anomaly :  either  the  pur- 

■  chaser  must  be  protected  and  the  parties  en- 
titled in  r»'msunder  defeated  by  the  act  of  the 
tenant  for  life;  or  else  such  person  in  remain- 
der must  recover  the  estate  as  a^inst  the  pur- 
chaser, whom  a  court  of  equity  may  have 
compelled  to  accept  the  title. 

Tne  future  revision  of  the  law  should  doubt- 
less be  entrusted  to  competent  and  unpreju- 
diced persons,  appointed  oy  the  government, 
and  to  such  persons  only.  Owing  to  some  of 
the  measures  of  the  last  few  sessioLS,  the  Law 
of  Real  Propertv  is  in  a  highly  unsatisfactory 
state.  What  folly  to  be  niggardly  about  a  few 
shillings  in  the  costs  of  transfer  when  the  safety 
of  the  whole  inheritance  is  at  stake ! 


The  Brst  step  to  be  taken  towards  even 
a  trial  of  the  proposed  remedies  is,  a  gene- 
ral survey  of  the  wliole  country,  and  the 
construction  of  **«  State  Map^  On  this 
important  point  a  correspondent  in  the 
Tlmee  of  the  5th  November,  signing  him- 
self "  Anti-Phantom,"  says  ;^ 

**  The  scheme  of  an  universal  map  might  be 
perfect  if  we  had  attained  to  the  age  of  stagna- 
tion, and  could  assume  that  the  phase  of  pro- 
perty would  remain  perpetually  unaltered ;  and 
undoubtedly  in  many  respects  such  a  map 
would  be  a  great  acquisition ;  but  where  ah- 
solute  precision  and  accuracy  are  essential,  as 
undoubtedlv  they  would  be  if  the  maps  were 
to  be  considered  as  the  necessary  evidence  of 
title,  the  tithe  maps  could  not  be  used,  land- 
owners having  on  the  occasion  of  the  tithe  com- 
mutation been  allowed  to  make  use  of  any  old 


slight,  in  the  phase  of  his  property,— on  build- 
ing a  bam  or  pulling  down  a  cottage, — ^is  to  be 
at  the  expecse  of  setting  a  government  office  in 
motion,  and  having  an  authorised  government 
snrvevor  for  the  purpose,  any  supposed  advan- 
tage derived  from  the  plan  will  be  very  dearty 
bought.  As  a  means  of  shortening  convey- 
ances by  allowing  mere  references  to  the  num- 
bers in  the  map,  I  feel  convinced  it  mU  be 
found  practically  useless  after  the  lapse  of  a 
few  years,  especially  in  those  places  where  the 
greatest  interchange  of  property  is  continually 
taking  place." 

It  may  be  inquired  also,  how  are  the  mul- 
titude of  questions  on  disputed  boundaries 
to  be  adjusted,  and  at  whose  expense? 
Are  juries  to  be  summoned?  And  who 
are  to  be  parties  to  the  investigation  ? — 
tenants  for  life, — trustees, — reversioners, 
— leaseholders,  &c.  &c.  ?  This  writer 
also  states  from  his  experience  as  to  the 
law  of  real  property  in  agricultural  dis- 
tricts— 


"  That  Mr.  Stewart  cannot  be  correct  in 
supposing  that  where  a  nian  is  possessed  of 
100/.  or  150/.,  or  even  a  smaller  sum,  he  is  by 
the  expense  of  conveyance  deterred  from  in- 
vesting it  in  land,  or  even  that  the  expense 
would  be  lessened  if  he  had  to  search  a  general 
registry  for  all  deeds  executed  by  the  John 
Smiths."  And  in  proof  of  his  statement  he 
refers  to  the  Register  of  Electors. 

On  the  proposition  of  a  general  registry 
of  deeds  it  is  urged,  (as  often  has  been 
done  in  these  pages,)  that  its  advocates 
should  '*  first  try  their  skill  in  perfecting 
one  of  the  existing  registries,  and  when 
they   can  show   that  they  have  attained 


plans,  having  them  reduced  or  extended  to  a  I  perfection  in  one  instance,  there  will  be  no 
particular  scale.  difficulty   in    extending   it   to   tlie   whole 


"  We,  however,  live  in  an  age  of  changes, 
and  I  would  ask  whether,  if  the  most  accurate 
survey  possible  had  been  taken  thirty  years 
ago  of  tne  parish  of  Paddington,  with  Us  pad- 
docks, meadows,  and  corn  fields,  such  a  survey 
would  now  facilitate  its  conveyance  of  a  house 
in  Cambridge  Square  or  Oxford  Terrace,  or 
what  identity  could  be  shown  between  the 
fields  of  St.  Giles  and  St.  Giles  in  the  Fields, 
even  assuming  that  a  correct  survey  had  been 
made  in  bygone  days  ?  The  difficulty  of  get- 
ting accurate  8ur\''eys  is  no  trifling  obstacle, 
and  the  committees  of  the  houses  of  parliament 
in  recent  sessions  could  bear  ample  testimony 
to  the  liability  to  inaccuracy." 

And  then  it  is  properly  asked — 

"  Is  a  party,  on  every  occasion  of  sub-divid- 
ing his  land,  to  have  the  government  map 
made  correct,  and  if  so,  at  whose  expense,  or 
by  what  authority  is  the  survey  to  be  made 
and  the  plan  corrected  ?  If  an  owner,  on  every 
occasion  of  letting  off  a  portion  of  a  close  on 
building  lease,  or  on  every  change,  however 


country,  if  the  benefits  be  as  great  as  they 
proclaim."  The  opinions  of  Sir  Edward 
Sugden,  published  afler  long  experience, 
and  when  his  position  had  placed  him  far 
beyond  any  liability  to  the  imputation  of 
selfish  motives,  are  cited  by  this  writer. 
We  shall  take  a  proper  opportunity  of 
giving  those  opinions  more  fully  than 
could  be  expected  in  the  columns  of  a 
newspaper. 

Another  correspondent,  under  the  initial 
'^B,'*"^  also  addresses  the  territorial  aris- 
tocracy, and  maintains  that  the  trade  in 
land  may  be  too  free,  and  that  a  con- 
siderable degree  of  permanency  in  landed 
proprietorship  is  a  vital  element  fn  the 
political  and  moral  constitution  of  this 
kingdom.  And  he  thus  enumerates  a  few 
of  the  points  in  which  land  differs  from  all 


See  Times,  5th  Nov. 
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otiier  subjects  of  property,  except  perhaps 
a  few  works  of  art. 

''1.  It  alone  produces  interest  independently 
of  barter. 

''2.  It  is  imiierishable. 

'  3.  No  one  acre  is  equal  to  or  a  substitute 
for  another. 

"  4.  Its  quantity  is  limited  and  cannot  by 
possibility  be  increased. 

"5.  It  confers  political  rights  and  influence. 

**  From  each  of  these  considerations,  many 
important  deductions  might  be  elicited  whicn 
the  legislature  must  consider  before  land  be 
treated  as  a  common  '  commodity.' " 

^  It  is  due  to  Mr.  Stewart  to  extract  from 
his  second  letter  the  following  remarks, 
which  he  addresses  to  tlie  members  of  his 
own  profession. 

"  Many  who  are  most  competent  to  form  an 
opinion  on  the  subject,  agree  with  me  in  think- 
ing that  the  time  is  come  when  a  great  change 
is  necessary.  But  there  are  many  others  who 
beliere  that  their  own  interests  are  bound  up 
in  the  present  system.  I  do  resuectfully  beg 
these  IsLSt  to  consider  this  well.  No  one  pro- 
poses to  dispense  with  professional  services  in 
dealings  with  land.  Let  them,  then^  remember 
that  if  these  are  greatly  increased  in  number, 
the  profession  who  assist  in  making  them  will 
be  the  first  to  benefit  by  the  change.  What 
motive  can  I  have  in  urging  a  measure  in- 
jurioua  to  my  own  branch  of  the  profession  ? 
If  there  bs  poison  in  the  cup  which  I  ask  my 
brethren  to  drink,  I  myself  must  suffer  from 
its  contents.     Let  us,  tnen,  approach  this  in- 

?uiry  with  calm  and  unprejudiced  minds,  and 
am  sanguine  enough  to  hope  that  all  classes 
will  be  benefited  by  it,  and  tne  legal  profession 
among  others." 

Thus  have  we  given  the  principal  state- 
ments and  arguments  on  both  sides  of  the 
question.  ♦*  We  have  nothing  extenuated, 
nor  set  down  aught  in  malice."     Already 


struments,  so  far  as  it  can  be  collected 
from  adjudged  decisions.    The  importance 
of  the   subject  becomes    more  apparent 
when   we   find,  from  the  practice  of  the 
great  bulk  of  the  commercial  community, 
that  the  general  understanding  which  has 
prevailed  as  to  the  existing  ftate  of  the 
law  is  not  altogether  correct,  and  that  the 
text  books  constantly  consulted  have  not  in 
every  instance  proved  trustworthy  guides. 
It  is  notorious  that  a  large  proportion  of 
the  bankers*  cheques  issued  in  the  metro- 
polis are  not  presented  for  payment  di- 
rectly by  the  payee  or  his  servant,   but 
through     the    instrumentality    of    other 
bankers ;  and  this  system,  independent  of 
its  salutary  tendency  as  regards  the  cur- 
rency of  the  country,  is  found  to  be  a 
great  protection  against  forgery  and  acci- 
dental loss.     To  facilitate  the  exchange  of 
cheques,  nearly  all  the  city  bankers  use 
what  is  known  as  the  "  clearing  house," 
and  the  course  of  business  amongst  such 
bankers  is,  with  regard  to  cheques  paid  in 
before  four  oVlock  in  the  iafternoon  and 
drawn  upon  bankers  eastward  o?  St.  Paul's 
who  are  members  of  "  the  clearing  house,** 
to  exchnn}:e  such  cheques  on  the  same 
day ;  but  if  a  check  is  paid  in  after  four 
o'clock,  or  is  drawn  upon  a  banker  not 
being  a  member  of  *'  the  clearing  house," 
the  invariable  practice  is,  not  to  present 
such   cheque   for  payment  until  the  day 
following  that  on  which  the  cheque  was 
paid  in  by  the  customer  to  his  banker.     It 
^cems  to  have  been  almost  universally  con- 
sidered, that  the  payee   or    holder  of  a 
I  cheque  incurred  no  additional  risk  in  con- 
I  sequence  of  the  course  of  business  pur- 
1  sued  by  the  London  bankers.     This  notion 
,, ..         .        I      -..  II     I      .   1   .     .1-    misht   have   been   encouraged    and   con- 

"the  n.ne  days     usually  devoted  to  the  L  »    ,       ^,,^  e8tabli»he.l  law  with  regard 
most  exctrng  top.cs  have  passed  ;  _but  as  ^^  ^j,,^  of  exchange  and  notes,  in 


the  subject  will  doubtless  be  revived  on 
the  fip|»roach  of'  parliament,  we  have  here 
put  on  record  the  present  state  of  the 
question,  in  order  that  its  future  discus- 
sion may  be  better  understood. 

LAW  RELATING  TO  CHEQUES  ON 
DANKEHS. 


Thb  vast  extent  to  which  pecuniary 
transactions  are  conducted,  especially  in 
the  metropolis  and  other  large  towns  in 
the  kingdom,  by  means  of  bankers'  cheques, 
renders  it  almost  a  matter  of  vital  neces- 
sity that  men  of  business  and  their  pro- 
fessional advisers  should  be  accurately  ac- 
quainted with  the  law  relating  to  those  in-' 


\n  present- 
ing which  bankers  are  allowed  an  addi- 
tional day  as  if  they  held  as  indorsees  and 
not  as  agents ;  and  it  was  supposed  that 
the  presentment  of  a  cheque  to  the  drawee 
stood  upon  the  same  footing.  Founding 
his  opinion  upon  that  assumption,  Mr. 
Uoscoe,  in  his  treatise  on  bills,"  laid  down 
the  rule  as  follows :— '•  Where  a  cheque  is 
delivered  to  the  banker  of  the  holder  for 
the  purpose  of  obtaining  payment,  the 
banker  has  the  same  time  to  present  it  as 
a  fresh  holder  would  have  had,  viz.,  the 
whole  of  the  business  hours  of  the  day 
next  af^er  that  on  which  he  receives  it." 
According   to  a  recent  decision   of   the 
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Court  of  Common  Fleas,**  the  assumption 
that  a  freali  holder  iroultl  have  an  adcli-t 
tional  day,  though  true  as  regards  a  bill  or 
note,  rs  erroneous  as  respects  n  banker's 
cheque.  No  additionaf  time  is  .in  general 
allowed  for  presenting  a  cheque  tlirough  a 
banker  any  more  than  if  it  remained  in  the 
hands  of  the  payee,  and  if  it  be  not  present- 
ed for  payment  during  business  hours  on  the 
day  following  that  on  which  it  has  been  re- 
ceived, the  drawer  is  discharged,  and  the 
loss  falls  on  the  payee,  if  the  banker  fails 
with  money  of  the  drawer's  in  his  hands 
after  the  time  when  the  cheque  should 
have  been  presented. 

In  the  case  in  which  the  point  of  law 
was  thus  determined,  the  undisputed  facts* 
upon  which  it  arose  were  simply  as  follow  : 
— The  defendant  handed  to  the  plaintiff,  in 
the  afternoon  of  Tuesday  the  10th  March, 
a  cheque  drawn  by  the  defendant  on 
Young  and  Son,  his  bankers.  On  the 
morninp^  of  Wednesday  the  11th  March, 
the  plaintiff  paid  his  cheque  into  the  bank 
of  Whitmore  &  Co.,  by  whom  it  was  pre- 
sented to  Young  &  Son  on  the  morning 
of  Thursday  the  12th  March,  and  dis- 
honoured, Young  &  Son  having  that  morn- 
ing stopped  payment.  The  defendant  had 
ample  funds  in  the  hands  of  Young  &  Son, 
and  if  the  cheque  had  been  presented  to 
thera  during  business  hours  on  Wednesday, 
it  would  have  been  paid. 

The  substantial  question  was,  whether, 
under  these  circumstances,  the  drawer  or 
tlie  payee  was  bound  to  bear  the  less  ?  It 
was  admitted  on  all  hands,  that  if  a  cheque 
drawn  upon  a  banker  living  in  the  same 
toivn  is  presented  on  the  day  following 
that  on  which  it  is  received  from  the 
drawer,  it  must  be  considered  to  have  been 
presented  within  a  reasonable  time  ;  but  it 
was  contended  for  the  plaintiff,  that  if  the 
holder  of  a  cheque  desires  to  procure  pay- 
ment through  his  banker,  he  is  entitled  to 
keep  it  during  the  day  he  receives  it,  to 
pay  it  the  next  day  to'his  banker,  and  the 
banker  to  present  *it  to  the  drawee  on  the 
following  day.  In  other  words,  that  the 
holder  has  one  ih\y  more  for  presenting  a 
cheque  through  his  banker  than  if  he  pre- 
sented it  himself. 


^  Alexander  y,  Burchfeid,  7  M.  &  G.  1061. 

«  There  was  a  disputed  question  of  fact, 
arising  upon  contradictory  evidence  as  to  what 
passed  between  Uie  parties  when  the  cheque 
was  delivered  to  the  plaintiff,  but  this  question 
was  settled  by  the  verdict  of  the  jury,  and  was 
wholly  irreepective  of  the  point  determined  by, 
the  court. 


In  the  course  of  the  argument  several 
cases  were  cited   relating  to  bills  of  ex- 
change, as  well  as  cheques,  but  the  case 
which   came  nearest  to  tluit  under  con- 
sideration, and  the  only  one  referred  to  in 
the  judgment  of  the  court,  wa«  Hickfordy, 
Ridge."^      In  that  case  the  holder  of  the 
cheque  had  discounted  it  with  a  banker  in 
the  country,  by  whom  it  was  sent  up  on 
the  following  day  to  his  London  corres- 
pondents, who  presented  it  the  day  after 
they  received  it,  but  in  the  meantitiie  tlie 
party  on  whom  it  was  drawn  had  became 
insolvent.     In  that  case  it  was  held  that 
the  payee,  and  not  the  banker,  was  bound 
to  incur  the  loss,  but  the  Court  of  Com- 
mon  Pleas  dUtinguished   that  case  from 
.Alexander   v.  Bi.rc/tfieidy    on    the   ground 
that    the   defendant,    by  discounting  his 
cheque  in  the  countr}',  must  be  taken  to 
liave  assented  to  that  being  done  which 
was  the  usual  and  necessary  course  to  pro- 
duce (kiyment  of  the  cheque.     The  other 
cases  cited  only  established,  that  in  the 
case  of  a  bill  of  exchange,  one  day  more  is 
allowed  for  giving  notice  of  dishonour  when 
the  bill   is  presented   throu^:;h  a  banker, 
than  if  presented  by  the  party  himself,  but 
no  case  was  adduced  to  show  that  any  ad- 
ditional time  was  allowed  under  such  cir- 
cumstances for  presenting  the  bill  for  pay- 
ment,  which   would  have  been   more  in 
point. 

The  judgment  of  the  court  on  the  ques- 
tion of  law  was  delivered,  after  considera- 
tion, by  the  late  Chief  Justice  Tindai, 
who,  after  remarking  on  the  al)sence  of 
evidence  of  any  course  of  dealing  between 
the  parties  from  which  a  contract  could  be 
implied,  and  of  authority  to  shoiv  that  the 
drawer  was  bound  to  pay,  proceeded  to 
observe,  under  the  circumstances  dis- 
closed, <<  we  cannot  feel  ourselves  justified 
in  laying  it  down  as  a  rule  of  law  that  the 
holder  of  a  cheque  is  entitled  to  one  day 
more  for  presenting  it,  by  passing  it 
through  his  banker's.'  Nor  can  we  see 
that  such  rule  is  called  for  as  a  matter  of 
expediency  or  of  pressing  convenience.  In 
the  cafe  of  a  cheque,  the  holder  does  not 
lose  his  remedy  against  the  drawer  by 
reason  of  non-presentment  within  any  pre- 
scribed time  after  taking  it,  unless  the  in- 
solvency of  the  party  on  whom  it  is  drawn 
has  taken  place  in  the  interval ;  that  is, 
unless  there  is  an  actual  loss  to  the  drawer. 
And  the  instances  of  any  such  loss  hap- 
pening by  reason  of  the  insolvency  of  the 
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drawees  taking  place  Juriog  the  additional  bound  to  present  it  for  payment  not  filter 


time  for  presentment  which  U  claimed  and 
contended  £br  on  Uie  part  of  ibe  plaintiff, 
anr  proikablj  so  very  Hew  \n  the  eourae  of 
mercantile  coaeerns,  that  it  can  scarcely 
be  said  to  be  an  evil  calling  for  an  exten- 
sion of  the  time  of  presentment;  more  par- 
ticularly as  the  party  who  receives  the 
cbequc  may  always  protect  himself  against 
any  danger  of  the  insolirency  of  the 
drnwee,  where  he  intends  the  dieqtie  to 
pase  through  his  bankers',  by  stipokitmg 
tliat  his  bankers'  names  shall  be  crossed 
upon  the  cheque,  which  would  amount  to 
ah  agreement  on  the  part  of  the  drawer  of 
the  cheque  that  the  usual  course  of  pre- 
sentment through  a  banker  shoukl  be  ob- 
served.'' Upon  these  grounds  the  court 
determined  that  tile  verdict  taken  for  tlie 
defendant  sliould  stand,  and  in  effect,  that 
the  payee  of  the  cheque  had,  under  the  cir- 
cumstances of  the  case,  no  remedy  against 
the  drawer. 

The  learned  reporter  of  Alexander  v. 


tlian  the  day  following  tliat  on  which  he 
receives  it,  whetlier  the  presentsient  is 
made  by  himself  or  through  a  banker. 

The  risk  which  the  holder  incnra  by  ac^ 
cepting  a  cheque  which  is  post  dacecft^  wM 
be  more  conveniently  considered  in  a 
future  number. 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS  IN  THE  LAW. 


RBMOVAL  or  NUISANCBS^ 

9  &  10  VxcT.  c.  96. 

An  Aet  for  the  more  raeedy  Removal  of  cer- 
tain Nuisances,  and  to  enable  the  Privy 
CoancU  to  make  Regnlations  for  the  Pre» 
veotion  of  eoata^^ious  and  epidemic  Disease* 
nntil  the  Thirty-first  Day. of  August,  One 
thousand  eight  hundred  and  forty-seven,. and 
to  the  End  of  the  then  next  session  of 
Pariiament.  [28tk  August,  lfl46.J 


1.  Certain  public  officers,  on  receipt  of  the  cer- 
n»^^k^MU  :»  m^^L.^.^  *-•  *u-  ^*^„^*i^^  tifcate  of  two  medical  men,  may  complain  of  the 
^.  ^  ."  ^f«l^n«^^5°/^'""Sg«tion,  I  ,iistenceofnuisanees.--9  G.  4,c,  82.~TAe/«*. 
that  die  stipulation  that  the  payee  a  ^^^^^  ^^  ^^^  ^f^^  complaint  is  made  required  to 
bankers  name  should  be  indorsed  on  the  ^  sj^jf^on  parties  complained  against. --'The  order 
cheque  would  create  an  implied  agreement  |  or  a  copy  to  he  servedor  affixed  to  thepremises. — 


on  the  part  of  the  drawer  to  h^ve  the 
cheque  presented  by  a  banker  in  the  usual 
CQnrse,  acutely  observes,  that  although 
such  an  agreement  might  reasonably  be 
implied  wbenr  a  check  was  delivered  to  a 
payee  at  too  late  an  hour  to  render  it 
probable  it  should  be  paid  on  tlie  day  it] 
was  received,  wlien  the  cheque  is  delivered 
in  the  early  part  of  the  day,  the  stipulation 
as  to  crossing  it  would  not  be  inconsistent 
with  an  intention  to  cause  it  to  be  pre- 
sented within  the  usual  period.  We  may 
al^  add  that,  inasmuch  as  the  failure  of  a 
bank  is  fbrtunatel}'  not  a  matter  of  every 
day  occurrence,  it  is  quite  true  that  the 
instances  arc  not  mapy  in  which  the  payee 
of  a  cheque  will  sulTer  a  loss  by  reason  of 
the  drawee  becoming  insolvent  during  die 
day  on  which  the  payee'a  banker  retains 
the  cheque ;  but  it  is  quite  possible,  and 
even  probable,  that  the  stoppage  of  a 
London  banker  may  furnish  a  hundred 
cases  on  all  fours  widi  that  of  Alexander 
V.  Surchfieldf  and  it  may  be  deserving  of 
conaideratJon,  whether  some  plan  might 
net  be  adopted  by  bankers  to  relieve  their 
customera  from  the  additional  risk  occa- 
sioned by  the  delay  in  the  presentation  of 
cheques,  to  which  the  present  course  of 
business  gives  rise.  However  this  may 
be,  the  rule  which  this  case  establishes  is» 
that  the  holder  of  a  cheque  is  in  general 


Iftheorderbe  not  obeyed,  the  parties  complaining 
may  enter  on  the  premises  and  remove  the 
nttwance.— Whereas  it  is  highly  expedient  for 
the  purpose  of  preserving  the  health  of  divers 
of  her  Majesty's  subjects  that  better  provision 
should  be  made  for  the  removal  of  certain 
nuisances  likely  to  promote  or  increase  disease : 
Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  parliament  as- 
sembled, and  by  the  authority  of  the  same. 
That  it  shall  be  lawful  for  any  town  council 
or  other  like  body  having  jurisdiction  within 
any  corporate  town,  borough,  city,  or  place, 
or  any  trustees  or  commissioners  or  other  like 
officers  acting  under  the  provisions  of  any  act 
of  parliament  for  the  drainage,  paving,  or 
cleansing,  or  managing  or  directing  the  police, 
in  any  town,  borough,  city,  or  place,  or  for  any 
of  the  above  purposes,  or  for  commissioners 
acting  under  the  provisions  of  an  act  passed  in 
the  ninth  year  of  the  reign  of  his  Majesty  King 
George  the  Fourth,  intituled  "  An  Act  to  make 
Provision  for  lighting,  cleansing,  and  watching 
Cities,  Towns  Corporate,  and  Market  Towns 
in  Ireland,  in  certain  cases,"  or  in  case  there 
shall  be  no  such  town  council  or  other  like 
body,  or  no  such  trustees  or  commissioners 
havmg  jurisdiction  or  acting  as  aforesaid,  in 
any  town,  borough,  city,  or  place,  then  it  shall 
be  lawful  for  the  guardians  of  the  poor,  upon 
receiving  a  ceitificate  in  writing  in  the  form 
contained  in  schedule  (A.)  to  this  act  annexed, 
or  to  the  like  effect,  signed  by  two  duly  quali- 
fied medical  practitioners,  of  the  filthy  and  on* 
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wholesome  condition  of  any  dwelling  house  or 
other  building,  or  of  the  accumulation  of  any 
offensive  or  noxious  matter,  refuse,  dung,  or 
offal,  or  of  the  existence  of  any  foul  or  offensive 
drain,  privy,  or  cesspool,  to  lay  a  complaint 
before  any  two  justices  of  the  peace,  and  such 
justices,  upon  the  production  of  such  certificate 
as  aforesaid,  shall  forthwith  summon,  in  the 
form  contained  in  schedule  (B.)  to  this  act  an- 
nexed, or  to  the  like  effect,  the  owner  or  occu- 
pier of  the  premises  described  in  such  certifi- 
cate to  appear  before  them  or  some  other  jus- 
tices to  anwer  the  matters  of  complaint  alleged 
in  such  certificate,  and  if  such  owner  or  occu- 
pier shall  not  appear  at  the  time  and  place 
named  in  such  summons,  or  having  appeared 
shall  not  show  sufficient  cause  to  the  contrary, 
or  if  there  is  no  owner  or  occupier,  or  if  it  ap- 
pears that  no  owner  or  occupier  can  be  found* 
and  upon  proof  that  a  copy  of  the  said  sum- 
mons was  left  on  the  premises  in  the  summons 
mentioned,  then  in  either  of  the  cases  aforesaid 
such  justices,  upon  proof  to  their  satisfaction 
of  the  existence  of  the  nuisance  in  the  said 
certificate  described,  shall  forlhwith  make  an 
order  in  writing  under  their  hands  and  seals 
in  the  form  contained  in  ^schedule  (C.)  to  this 
act  annexed,  or  to  the  like  effect,  for  the 
cleansing,  whitewashing,  or  purifying  of  any 
such  dwelling  house  or  other  building,  or  for 
the  removal  or  abatement  of  the  nuisance  in 
the  said  certificate  described,  within  the  period 
and  in  the  manner  in  the  said  order  to  he  pre- 
scribed (such  period  not  being  more  than  two 
clear  days,  of  which  Sunday  shall  not  be  one, 
after  notice  of  the  making  of  the  said  order 
has  been  given  in  pursuance  of  the  provisions 
of  this  act) ;  and  such  order,  or  a  true  copy  pf 
the  same,  shall  be  forthwith  served  upon  the 
owner  or  occupier  respectively  of  the  premises 
or  place  mentioned  in  such  order,  or  if  there 
be  no  such  owner  or  occupier,  or  if  such 
owner  or  occupier  cannpt  be  served,  then  such 
order  or  a  true  copy  thereof  shall  be  forthwith 
affixed  upon  some  part  of  Fuch  premises  or 
place  as  aforesaid ;  and  if  the  dwelling  house 
or  other  building  in  the  said  order  mentioned 
shall  not  be  cleansed,  whitewashed,  or  purified, 
or  if  the  nuisance  in  the  said  order  described 
shall  not  be  removed  or  abated,  within  the 
period  and  in  tbe  manner  in  the  said  order 
mentioned,  it  thall  be  lawful  for  the  persons 
who  made  the  complaint,  and  who  snaU  be 
authorized  bv  the  said  justices  so  to  do,  by 
themselves,  their  ser^'ants,  and  others,  to  enter 
any  dwelling  house  or  other  building  or  place 
in  the  said  order  mentioned,  to  cleanse,  white- 
wash, or  purify  such  dwelling  house  or  other 
building,  or  to  remove  or  abate  the  nuisance  in 
the  said  order  described ;  and  if  any  person 
shall  wilfully  obstruct  any  person  acting  under 
the  authority  and  in  pursuance  of  anv  .order 
made  under  the  provisions  of  this  act  ne  shall 
be  liable  to  a  penalty  not  exceeding  10/.  nor 
less  than  21.  for  every  such  offence. 

2.  Costs  and  expenses  incurred  by  the  pariiei 
complaining  may  be  recovered  from  the  owner  oi 
occupier  of  the  premises  on  which  the  nuisanct 


ejnsted,^And  be  it  enacted.  That  it  shall  be 
lawfnl  for  the  persons  who  shall  have  made 
such  complaint  as  aforesaid  to  take  proceedingt 
to  recover  from  the  owner  or  occupier  of  any 
dwelling  house  or  other  building  or  place  in 
any  such  order  as  aforesaid  mentioned,  the 
costs  and  expenses  incurred  by  them  in  obtain- 
ing such  oraer  or  in  removing  or  abating  any 
nuisance,  and  otherwise  carrying  such  order 
into  effect ;  and  any  two  justices,  upon  the  ap- 
plication of  such  persons  so  complaining,  shall 
summon  such  owner  or  occupier  to  appear  be- 
fore them  at  a  time  and  place  to  be  named  in 
such  summons ;  and  upon  the  appearance  of 
such  owner  or  occupier,  or  in  his  absence  upon 
proof  of  due  service  of  the  smnmons,  such 
justices,  upon  proof  that  such  costs  and  ex- 
penses as  aforesaid  have  been  incurred  by  the 
said  persons  so  complaining,  shall  (unless  they 
shall  think  fit  to  excuse  the  party  so  charged 
on  the  ground  of  poverty  or  other  special  cir- 
cumstances) order  such  owner  or  occupier  to 
pay  the  amount  thereof  to  the  said  persons  so 
complaining,  together  with  the  costs  attending 
such  summons  and  hearing ;  and  if  the  same 
I  shall  not  be  paid  by  the  parties  liable  to  pay  the 
same  within  seven  days  after  demand,  the 
amount  may  be  recovered  by  distress  of  the 
I  goods  of  the  parties  liable  as  aforesaid  ;  and 
the  justices  by  whom  the  same  shall  have  been 
ordered  to  be  paid,  or  any  two  other  justices, 
on  application,  shall  issue  their  warrant  ac- 
cordingly. 

3.  Certitin  public  officers  in  Scotland,  on  re- 
ceipt  of  the  certificate  qf  two  medical  men,  may 
complain  of  the  existence  of  nuisances  in  Scot* 
land.—S  &-  9  Vict,  c.  83.—  The  sheriff  or  jus- 
tices to  whom  the  complaint  is  made  required  to 
order  the  attendance  of  The  parties  complained 
against, — The  order  or  a  copy  thereof  to  be 
served  or  affixed  to  the  premises, — If  the  order 
be  not  obeyed  the  parties  complaining  may  enter 
on  the  premises  and  remove  the  nuisance, — And 
be  it  enacted,  lliat  it  shall  be  lawful  for  the 
magistrates  and  councillors  or  other,  like  body 
having  jurisdiction  within  any  burgh,  town, 
city,  or  place  in  Scotland,  or  any  trustees  or 
commissioners  acting  under  the  provisions  of 
any  act  of  parliament  for  the  drainage,  paving, 
or  cleansing,  or  managing  or  directing  the 
police,  m  anv  burgh,  town,  city,  or  place  in 
Scotland,  or  for  any  of  the  above  purposes,  or 
in  case  there  shall  be  no  such  magistrates  or 
councillors  or  other  like  body,  or  no  such 
trustees  or  commissioners  having  jurisdiction 
or  acting  as  aforesaid,  in  any  burgh,  town, 
city,  or  place,  then  it  shall  be  lawful  for  the 
parochial  board  for  the  management  of  the 
poor  in  Scotland  established  under  the  pro- 
visions of  an  act  of  parliament  passed  in  the 
session  held  in  the  8  &  9  Vict.,  intituled  <*  An 
Act  for  the  Amendment  and  better  Administra- 
tion of  the  Laws  relating  to  the  Relief  of  the 
Poor  in  Scotland,"  upon  receiving  a  certificate 
in  writing  in  the  form  aforesaid,  or  to  the  like 
effect,  signed  by  two  duly  qualified  medical 
practitioners,  of  the  filthy  and  unwholesome 
condition  of  any  dwelling  house  or  other  btuld- 
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ng,  or  of  the  aecomulation  of  any  offensive  or 
noxious  matter,  refuse,  dung,  or  offal,  or  of 
the  existence  of  any.  foul  or  offensive  drain, 
Dnvy,  or  cesspool,  to  lay  a  complaint  in  writing 
before  the  sheriff  or  any  two  justices  of  the 
psaoe,  and  such  sheriff  or  justices,  upon  the 
production  of  such  certificate  as  aforesaid,  shall 
forthwith  order  the  owner  or  occupier  of  the 
premises  described  in  such  certificate  to  appear 
at  a  time  and  place  to  be  named  in  euch  order, 
to  answer  the  matters  of  complaint  alleged  in 
such  certificate,  and  every  such  order  shall  be 
served  upon  the  owner  or  occupier  of  the 
premises  described  in  such  certificate,  either  in 
person  or  by  leaving  or  aflixing  a  copy  of  the 
same  at  or  upon  the  premises,  and  either  upon 
appearance  or  failing  to  appear  of  such  owner 
or  occupier,  or  if  there  be  no  owner  or  occu- 
pier, or  if  it  appear  that  no  owner  pr  occupier 
can  be  found,  then  in  either  of  such  casss  it 
shall  be  lawful  for  the  sheriff  or  justices  to  pro- 
ceed to  the  hearing  of  the  complaint,  and  upon 
proof  to  their  satisfaction  of  the  existence  of 
the  nuisance  in  the  certificate  described,  either 
by  the  confession  of  the  party  so  complained 
against,  or  upon  proof  by  legal  evidence,  and 
without  any  written  pleadings  or  record  of  evi- 
dence, they  shall  forthwith  make  an  order  in 
tiTiting  in  the  form  aforesaid  or  to  the  like 
effect,  under  his  or  their  hands  or.  seals,  re- 
quiring such  owner  or  occupier  to  cleanse, 
whitewash,  or  purify  any  such  dwelling  house 
or  other  building,  or  to  remove  or  abate  the 
nuisance  in  the  certificate  described,  within  the 
period  and  in  the  manner  in  the  said  order  to 
be  prescrif>ed  (such  period  being  not  more 
than  two  clear  days,  of  which  Sunday  shall  not 
bs  one,  after  notice  of  the  making  of  the  said 
order  has  !)aen  given  in  pursuance  of  the  pro- 
visions of  this  act ;)  and  such  order,  or  a  true 
copy  of  the  same,  shall  be  forthwith  served  upon 
the  owner  or  occupier  respectively  of  the  pre- 
mises or  place  mentioned  in  such  order,  or  if 
there  be  no  such  owner  or  occupier,  or  if  such 
owner  or  occupier  cannot  be  served,  then  such 
order,  or  a  true  copy  thereof,  shall  be  forth- 
with affixed  upon  8ome  part  of  such  premises 
or  place  as  aforesaid;  and  if  the  dwelling 
house  or  other  building  in  the  said  order  men- 
tioned  shall  not  be  cleansed,  whitewashed,  or 
purified,  or  if  the  nuisance  in  the  said  order 
described  shall  not  be  removed  or  abated  with- 
in the  period  and  in  the  manner  in  the  said 
order  mentioned,  it  shall  be  lawful  for  the  per- 
sons who  made  the  complaint,  and  who  shall 
be  authorized  by  the  said  sheriff  or  justices  so 
to  do,  by  themselves,  their  servants  and  others, 
to  enter  any  dwelling  house  or  other  building 
or  place  in  the  said  order  mentioned,  to  cleanse, 
whitewash,  or  purify  such  dwelling  house  or 
other  building,  or  to  remove  or  abate  the  nuis- 
ance, in  the  same  order  described ;  and  if  any 
person  shall  wilfully  obstruct  any  person  act- 
ing under  the  authority  and  in  pursuance  of 
any  order  made  under  the  promions  of  this 
act,  he  shall  be  liable  to  a  penalty  not  exceed- 
ing lOL  nor  less  than  2/.  for  every  such 
ofl^nce. 


4.  Coete  and  expenses  incurred  by  the  parties 
complaining  may  he  recovered  from  the  owner  or 
occupier  of  the  premises  on  which  the  nuisance 
ewferf.— And  be  it  enacted.  That  it  shall  btf 
lawful  for  the  persons  who  shall  have  made 
such  complaint  as  aforesaid  to  take  proceedings 
to  recover  from  the  owner  or  occupier  of  any 
dwelling  house  or  othfjr  building  or  place  in 
any  such  order  as  aforesaid  mentioned  the 
costs  and  expenses  incurred  by  them  in  obtain- 
ing such  order,  or  in  removing  or  abating  any 
nuisance,  and  otherwise  carrying  such  order 
into  effect;  and  any  sheriff  or  two  justices^ 
upon  the  application  of  such  persons  so  com- 
plaining, shall  issue  an  order  reouiring  such 
owner  or  occupier  to  appear  before  him  or  them 
at  a  time  and  place  to  oe  named  in  such  order, 
and  upon  the  appearance  of  such  owner  or  oc- 
cupier, or  in  his  absence  upon  proof  of  due 
service  of  the  order,  such  sheriff  or  justices, 
upon  proof  that  such  costs  and  expenses  as 
aforesaid  have  been  incurred  by  the  said  per-  - 
sons  so  complaining,  shall  (unless  he  or  they 
shall  think  fit  to  excuse  the  party  so  charged 
on  the  ground  of  poverty,  or  other  special  cir- 
cumstances,) order  such  owner  or  occupier  to 
pay  the  amount  thereof  to  the  said  persons  so 
complaining,  together  with  the  costs  attending 
such  order  and  hearing,  and  if  the  same  shall 
not  be  paid  by  tlie  parties  liable  to  pay  the  same 
within  seven  days  after  demand,  the  amount 
may  be  recovered  by  poinding  and  sale  of  the 
goods  of  the  parties  liable  as  aforesaid,  and  the 
sheriff  or  justices  by  whom  the  same  shall  have 
been  ordered  to  be  paid,  or  any  two  other  jus- 
tices, on  application,  shall  issue  their  warrant 
accordingly. 

6.  Privy  council,  ^-c  in  England  and  Ireland, 
empowered  to.  issue  orders  at  any  time  to  prevent 
the  spreading  of  contagious  or  epidemic  diseases, 
—And  whereas  cases  may  occur  where  cities, 
towns,  or  places  maybe  threatened  with  or  affect- 
ed by  formidable,  contagious,  or  epidemic  dis- 
eases, and  it  may  hz  impossible  to  establish  rules 
for  the  prevention  thereof  by  the  authority  of 
parliament  with  sufficient  promptitude  to  meet 
the  exigency  of  each  case,  and  it  is  therefore 
expedient  to  enable  the  lords  of  her  Majesty's 
most  honourable  privy  council  to  issue  orders 
in  England  and  Scotland,  and  the  Lord  Lieu- 
tenant and  privy  couifcil  of  Ireland  to  issue 
orders  in  Ireland,  from  time  to  time  for  that 
purpose ;  be  it  therefore  enacted.  That  if  any 
city,  town,  burgh,  or  place  shall  hereafter  be 
threatened  with  or  affected  by  such  formidable 
contagious  or  epidemic  diseases,  it  shall  be 
lawful  in  England  and  Scotland  for  the  lords 
and  others  of  her  Majesty's  most  honourable 
privy  council,  or  any  three  or  more  of  them, 
(of  whom  the  lord  president  of  the  council  or 
one  of  her  Majesty's  principal  Secretaries  of 
State  for  the  time  being  shall  abvays  be  one,) 
or  in  Ireland  for  the  Lord  Lieutenant  and  privy 
council  of  Ireland,  by  any  order  or  orders  to 
be  by  them  from  time  to  time  made,  to  esta- 
blish, and  again  from  time  to  time  by  any  such 
order  or  orders  to  revoke,  renew,  alter,  and 
vary,  all  such  rules  and  regulations,  or  to  sub- 
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to  tbem  majT  ai^pear  necessary  or  e]y>edient  lar 
the  premention,  aa  far  as  may  lie  possible,  of 
any  such  contagioua  or  epidemic  diseases,  or 
for  the  relief  of  any  persons  suffering  under  or 
likely  to  be  affected  by  any  such  diseases,  and 
for  the  safe  and  speedy  interment  of  any  person 
who  may  die  of  any  such  diseases. 

6.  Orders  to  be  certified  by  clerks  of  the  privy 
council,  and  when  pwiJished,  received  as  evi- 
dence,— ^And  be  it  enacted.  That  every  such 
order  as  aforesaid  relating  to  England  or  Scot- 
land shall  be  certified,  under  the  hand  of  one  of 
the  clerks  in  ordinary  of  her  Majesty's  privy 
council  in  England,  and  every  such  order  re- 
lating to  Ireland  shall  be  certified  under  the 
hand  of  one  of  the  clerks  of  the  privy  council 
thereof,  and  that  the  publication  of  any  such 
order  for  England  or  Scotland  in  the  London 
Gazette,  or  for  Ireland  in  the  Dublin  Gazette^ 
■hall  for  all  intents  and  purposes  be  taken,  ad- 
mitted, and  received  in  all  courts,  and  by  and 
before  all  judges,  justices,  magistrates,  sheriffs, 
and  others,  as  good  and  sufficient  evidence  of 
the  making  and  of  the  date  and  contents  of 
•any  such  order. 

7.  Penalty  for  violation  of  orders,— And  be 
it  enacted.  That  any  person  who  shall  or  may 
violate  or  wilfully  ana  knowingly  infringe  the 
provisions  of  any  such  order,  or  who  shall  or 
may  refuse  or  wilfully  neglect  or  omit  to  act  in 
obedience  to  or  in  conformity  with  anv  such 
order,  or  who  shall  resist,  oppose,  or  obstruct 
the  lawful  execution  thereof,  shall  for  every 
such  offence  incur  and  become  liable  to  a  pe- 
nalty not  exceeding  5/.  nor  less  than  1/.,  to 
be  recovered  in  the  manner  herein  after  men- 
tioned. 

8.  Proceedings  in  case  qf  infotimation,  ^c, 
i»  England  or  Ireland. — ^d  be  it  enacted. 
That  any  penalty  imposed  by  this  act  for  any 
offence  committed  in  England  or  Ireland  may 
be  recovered  by  any  person  who  may  sue  for 
the  same  before  any  two  justices,  and  it  shall 
be  lawful  for  any  two  justices,  in  all  cases  where 
Any  information  shall  be  laid  before  them  on 
oath  of  any  offence  against  the  provisions  of 
this  act,  and  they  are  hereby  reouired  to  issue 
their  summons  to  any  person  whom  they  may 
have  reason  to  suppose  capable  of  giving  any 
material  evidoice  on  the  hearing  of  such  infor- 
mation, requiring  every  such  person  to  appear 
and  give  evidence  at  a  time  and  place  to  be 
specified  in  such  summons ;  and  if  any  person 
so  summoned  shall  not  appear  before  such  jus- 
tices at  the  time  and  place  so  specified  in  the 
said  summons,  or  shall  not  offer  any  reasonable 
eascuee  for  such  default  to  the  satisfaction  of 
the  said  justices,  or  appearing  shall  not  submit 
to  be  examined  a^  a  witness,  then  and  in  every 
such  case  it  shall  be  lawful  for  the  said  justices 
and  they  are  hereby  authorized  (proof  on  oath, 
in  the  case  of  any  person  not  appearing  to  such 
summons,  having  been  first  made  before  such 
justices  of  the  due  service  of  such  summons  on 
such  person  by  deUvering  the  same  to  him  or  by 
leaving  the  same  at  his  usual  place  of  abode), 
hf  warcaat  under  the  hands  and  seals  of  such 


default  as  aforesaid  to  some  gasl  or  boose  of 
correction  within  the  jurisdiction  of  the  said 
justices  for  any  time  not  exceeding  fourteen 
days,  or  until  such  person  shall  submit  to  be 
examined  and  give  evidence. 

9.  Justices  empowered  to  levy  peaaities  by 
distress  and  sale  of  goods,  ^'C,  In  case  offender 
hath  not  goods,  ^c,  justices  may  conuait. — And 
be  it  enacted,  That  all  justices  in  England  or 
Ireland  shall  and  are  hereby  empowered,  on  the 
convicl  ion  of  any  person  beuire  them  for  any  such 
offence  as  aforesaid,  in  default  of  payment  of  any 
such  penalty  as  aforesaid,  to  cause  the  same  to 
be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  offender  by  warrant  under  the 
hands  and  seals  of  such  justices,  together  with 
the  reasonable  costs  of  such  distress  and  s^ ; 
and  in  case  it  shall  appear  to  the  satisfaction 
of  such  justices,  either  by  the  confession  of  tibe 
offender  or  by  the  oath  of  one  or  more  credible 
witness  or  witnesses,  that  such  offender  both 
not  goods  and  chattels  within  the  jurisdiction  of 
such  justices  sufficient  whereon  to  levy  any  such 
cost9  and  charges,  such  justices  may,  without 
issuing  any  warrant  of  distress,  commit  such 
offender  to  any  such  gaol  or  house  of  correc- 
tion as  aforesaid  for  any  time  not  exceeding  14 
days,  unless  such  penalty,  costs,  and  charges 
be  sooner  paid,  in  such  manner  as  if  a  warrant 
of  distress  had  issued  and  a  return  of  nulla 
bona  made  thereon,  in  which  case  also  it  shall 
be  lawful  for  such  justices  to  commit  any  such 
offender  for  such  term  of  14  days,  or  for  amy 
shorter  period,  to  any  such  prison  as  aforesaid. 

10.  Recovery  of  penalties  in  Scotland.  She- 
riff or  justices  empowered  to  determine  com-' 
plaints.— And  be  it  enacted.  That  with  regard 
to  the  proceedings  for  the  recovery  of  penaUaes 
in  Scotland,  any  such  penalties  imposed  by  this 
act  may  be  recovered  by  the  procurator  fiscal 
of  the  court,  or  any  person  or  persons  who 
shall  sue  for  the  same,  before  any  sheriff  or 
two  justices  of  the  peace ;  and  it  shall  be  law- 
ful for  the  sheriff  or  justices  before  whom  any 
complaint  for  the  recovery  of  any  penalties  may 
be  brought  to  proceed  in  a  summary  wi^,  and 
to  grant  warrant  for  bringing  the  parties  com- 
)^ned  upon  immediately  before  them,  and,  on 
proof  on  oath  by  one  or  more  credible  witnesses 
or  other  legal  endence,  forthwith  to  detcarraine 
and  give  judgment  in  such  complaint,  withaut 
any  written  pleadings  or  record  of  evidem:e, 
and  to  grant  warrant  for  the  recovery  of  aH 
penalties  and  expenses  decerned  for,  failing 
payment  within  eight  days  after  conviction,  by 
pomding  and  imprisonment  for  a  period  at  the 
discretion  of  the  sheriff  or  justices  not  excf.ed- 
ing  14  days. 

11.  Application  qf  penalties.— And  be  it  en- 
acted, That  all  penalties  imposed  by  the  autho* 
xity  oif  this  act  shall  be  applied  in  or  towards 
the  relief  of  the  poor  of  the  parish  or  place  in 
which  any  offence  as  aforesaid  may  have  been 
committed. 

12.  Orders  of  council  to  be  laid  btfore  par- 
liament.—And  be  it  enacted.  That  every  order 
which  may  be  so  made  as  aforesaid  by  the  k^s 
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or  more  of  , 

and  privy  council  of  Ireland,  shall  be  forthnrith 
laid  before  both  houses  of  parliament,  if  par- 
liament shall  be  then  sitting,  and  that  such 
orders  as  shall  be  so  made  when  parliament 
shall  not  be  sitting  shall  be  laid  before  both 
nouses  of  parliament  within  14  days  next  after 
the  commencement  of  the  first  session  which 
shall  ensue  upon  the  date  of  any  such  order. 
-  13.  Justices  may  order  pat/ment  of  monies 
expended  for  the  purposes  of  this  act. —And  be 
it  enacted.  That  all  and  every  expense  which 


8  privy  council,  or  by  any  three   shall  the  same  be  removed  by  certiorari  or 
em,  or  by  the  Lord  Lieutenant  otherwise  into  any  of  the  superior  courts. 


17.  Interpretation  of  act, — And  be  it  enacted. 
That  in  this  act  the  following  words  and  ex- 
pressions shall  have  the  meanin*?  hereby  as- 
signed to  them,  unless  there  be  somethlnfic  in 
the  subject  or  context  repugnant  to  such  con- 
struction ;  (that  is  to  say,)  the  words  '*  justice 
or  justices "  shall  mean  justice  or  justices  of 
the  peace  respectively  acting  for  the  county, 
city,  borough,  liberty,  cinque  port,  or  place 
where  the  matter  requiring  the  cognizance  of 
any  such  justice  or  justices  respectively  shall 


may  be  reasonably  and  properly  incurred  in  j  arise,  and  who  shall  not  be  interested  m  the 


carrying  into  effect  any  of  the  provisions  of 
this  act  relating  to  the  cleansinpr  of  houses,  or 
to  the  removal  of  nuisances,  and  not  recovered 
frona  owners  or  occupiers  under  tho  provisions 
herein-before  contained,  or  to  any  proceedings 
had  or  taken  in  pursuance  of  any  order  issued 
tinder  the  authority  of  this  act  for  prevention 
of  any  formidable,  contagious,  or  epidemic  dis- 
eases, shall  be  detained  or  defrayed  out  of  the 
rates  or  monies  raised  or  contributed  for  the 
relief  of  the  poor  of  the  parish  or  extra-paro- 
chial place  maintaining  its  own  poor  in  which 
the  same  shall  be  so  incurred,  and  in  other 


matter;  and  the  word  "sheriff"  shall  mean 
the  sheriff  of  any  county  or  place  in  ^Scotland 
where  the  matter  requiring  the  cognizance  of 
any  such  sheriff  shall  arise,  and  who  shall 
not  be  interested  in  the  matter;  the  words 
"guardians  of  the  poor"  shall  mean  the 
guardians,  directors,  wardens,  governors,  or 
other  like  officers  having  the  management  of 
the  poor,  for  anv  union,  parish,  township, 
hamlet,  or  place  wnere  the  matter  requiring  the 
cognizance  of  any  such  officers  as  aforesaid 
respectively  may  arise,  and  the  overseers  of 
every  pariah,  township,   hamlet,  or  place  in 


extra-parochial  places  out  of  the  poor's  rate  of  which  relief  to  the  poor  shall  not  be  adminis- 
the  parish  nearest  adjoininpr ;  and  it  shall  be  tered  by  guardians ;  and  words  and  expressions 
lawful  for  any  two  justices  and  they  are  hereby  importing  the  singular  number  shall  include 
required  to  order  and  direct  from  time  io  time,  the  plural  number,  and  words  importing  the 
as  occasion  may  require,  the  treasurer  of  the  plural  number  shall  include  the  singular  num 


^um-dians,  or  other  officer  of  the  union  or 
parish,  or  the  overseer  of  the  parish  in  which 
any  such  expense  shall  have  been  so  incurred 
as  aforesaid,  to  pay  such  sums  as  may  be  ex- 
pressed in  such  order  out  of  any  monies  which 


ber,  and  words  importing  the  masculine  gender 

shall  include  females. 

IS.  Continuance  of  act. — And  belt  enacted. 

That  this  act  shall  continue  in  force  until  the 

31  St  day  of  August,  1847,  and  from  thence 
m^come  into  his  hands  by  virtue  of  his  office  ;  ■  until  the  end  of  the  then  next  session  of  par- 
and  in  case  any  such  treasurer,  other  officer, !  liament. 

or  overseer  on  whom  any  such  order  shall  be  19-  Act  may  he  amended^  i^e. — And  be  it 
made  shall  neglect  or  refuse  to  pay  the  said ,'  enacted,  That  this  act  may  be  amended  or  re- 
money  80  named  in  such  order  tor  the  space  pealed  by  any  act  to  be  passed  in  this  present 
of  20  days,  it  shall  be  lawful  to  recover  the  session  of  parliament, 

same  by  distress  and  sale  of  his  or  their  goods !  

and  chattels,  together  with  the  co£ts  thereof, 
by  warrant  under  the  hand  and  seal  of  any  two ' 
justices  authorized  to  make  such  order  for 
payment.  I 

14.  B^finition  of  the  word  "  Oinicr."— And  I 
be  ii  enacted.  That  for  the  pur|)08es  of  this 
act,  and  in  order  to  prevent  any  dispute  touch- 1 
ing  the  word  "owner,"  the  person  receiving 


the  rents  of  any  property  from  the  occupier 
thereof  on  his  own  account,  or  as  trustee  or 
affent  for  any  other  person,  shall  be  deemed 
the  owner  of  the  same  for  all  such  purposes. 

15.  Act  not  to  extend  to  certain  places. — Pro- 
vided always,  and  be  it  enacted.  That  nothinc 
in  this  act  contained  shall  extend  or  apply  to 
any  place  in  which  a  medical  officer  of  health 
and  an  inspector  of  nuisances  has  been  or  may 
hereafter  be  appointed  under  any  local  act 
passed  in  the  present  session  of  parliament. 

16.  Proceeaings  not  to  he  quashed  for  want 
qf/orm.— And  be  it  enacted.  That  no  order  or 
any  other  proceeding  or  thing  done  or  trans- 
acted relative  to  the  execution  of  this  act  shall 
tie  quashed  or  vacated  for  ti'ant  of  form,  nor 


THE     BCIIBDUI«S4    TO    WHICH    THIS     ACT 
REFERS. 

SCHBDULB  (A  )  S.  1. 

Certificate  of  Medical  Practitionfrs. 

To   the    town   council,  ^c,  or   to   the 
guardians  of  the  poor  of  the 
union  or  parish  [as  the  case  may  he."] 
We,  the  undersigned  A.  B.  and  C,  D.  two 
duly  qualified  medical  practitioners,  residing 
at  [insert  name  of  the  parish^ 

having  viewed  the  dwelling  house  occupied  by 
one  X.  Y.  [or  a  certain  piece  of  land  near  the 
King's  Head  Public  House,  or  certain  pre- 
mises occupied  by  one  Y.  Z,,  as  the  case  may 
he,  descrihing  the  premises,']  situate  in 
Street  in  the  parish  of  in  the  county 

of  do  hereby  certify.  That  the 

said  dwelling  house  is  in  a  filthy  or  unwhole- 
some state,  [or  that  there  is  an  accumulation 
of  offensive  or  noxious  matter,  refuse,  dung, 
and  offal  on  the  said  piece  of  land,  or  that 
there  is  a  foul  and  offensive  drain,  privy,  or 
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ccsfipool  on  the  eaid  premises  occupied  b 
r.Z.,  situate,  4-c.,  as  the  case  may  be,']  ana 
that  the  same  is  likely  to  be  prejudicial  to  the 
health  of  the  occupiers,  or  of  the  persons  whose 
habitations  are  in  the  neighbourhood  of  the 
above-mentioned  premises.  Witness  our  hands 
this  day  of  18 

(Signed)      A,  B, 
C  D. 
Members  of  the  Royal  CJoUeffe  of  Surgeons. 
[as  the  case  may  be"] 


Schedule  (B,)  g.  i. 
Summons  of  Justices. 
To  the  constable  of  and  all 

other  i)er8on8  whom  this  may  concern. 
County  of  )  Whereas  complaint  hath 

LorBorouflrh,4-c.  Vbeen  this  day  made  before 
fL  rx  J  ^/Y**-^"8'fi-^- and  ii;.F., Esquires, 
two  of  her  Majesty's  justices  of  the  peace  act- 
mg  in  and  for  the  said  county  of  [or  borough, 
pc.j  by  the  town  council  of 

LTf;?%^^?iPV^  *^^  P^^*"'  ^*  '^^  c^emay  be  J 
setting  forth  that  a  certain  dwelling  house  oc-  , 
cupied  by  one  X.  Y.  situate  in       *  ' 

Sr*:-!  itrr'UlT}  i^i"  ?  fil%  -nd  un 


E.  F.,  two  of  her  Majetty's  jnttioea  of  the 
peace  acting  in  and  for  the  county  of 
[or  borough,  ^c,  of  as  the  cote  may 

oe,j  by  the  town  council,  ^-c,  [or  by  the 
guardians  of  the  poor  of  the  union,  as 

the  case  may  be,"]  that  the  dwelling  house  occu- 
picd  by  the  said  X,  Y.  situate  in 
Street  in  the  parish  of  in  die  said 

county  of  [describing  the  premises^ 

was  m  a  filthy  and  unwholesome  state  [or  that 
there  was  an  accumulation  of  offensive  or 
noxious  matter,  refuse,  dung,  and  offal  on  a 
certain  piece  of  land  near  the  King's  Head 
Inn,  situate,  4  c.,  or  that  there  was  a  foul  and 
offensive  drain,  privy,  or  cesspool  in  certain 
premises  occupied  by  one  F.  Z  situate,  ^-c,  as 
the  case  may  be,"}  and  the  certificate  in  writing 
under  the  hands  of  A.  B.  and  C.  D.  of 
being  two  duly  qualified  medical  practitioners, 
addre^5sed  to  the  town  council,  *c.,  [or  to  the 
guardians  of  the  poor  ot  the  union, 

as  the  case  may  be,]  certifying  that  the  same 
was  hkely  to  be  prejudicial  to  the  health  of  the 
occupiers,  or  of  the  persons  whose  habitations 
are  m  the  neighbourhood  thereof,  having  been 
produced  before  the  said  justices  at  the  time  of 
h  ™?i^'"^  ^i  ^^^  ®aid  complaint :  And  whereas 
the  smd  X.  K,  the  owner  [or  occupier]  of  the 


fuse  anr)  nff,i  «„  .  "°*!'*'»*.  tnaiter,  dunff,  re-  .land,  or  of  the  sa  d  premises!  herein-before  de- 
Juse  and  offal  on  a  certain  piece  of  land  sitaate  scribed,  has  this  day  appeared  before  us   B  C 

Sere  is  a  fouftnfoTe&Xr'l"'"  ''*' ''""'  ^^  ^'•*'''<'°'  ^  iSSj^  fiices'of t£ 
cesspool  incertab  nSes  ocZ1;/k''  "'iT'*  f"2«  '■?.»"••  ^'^  '»"'  '^'^  «"»nty  C«- 
X.  r.  situate""       ^  fZ^A-^T'hT"'^'''  t"'^  i"   Pursuance  of  a  summons 

premises^  and  the  certificate  i„  ^^^  "^  ^*'  '^"'^  ^^^^  ??!"  '""> '"  *"'  '«'»»lf'  ^  ""wer 
the  hands  of  1^  and  c  A    tZ^«?  "nder  the  matter  of  the  said  complaint.  [Or.  if  the 

fied  medical  prartitioneScert^A^n^I^^^^^^^  *""»  ''™'^'  ^"^  '»»»«'««  i' 

same  is  1  k^W  ?«  kl      "'  r*r'V>'"ff,  that  the   has  been  proved  on  oath  before  us.'  B.  C  and 

SThVLSSer«^v'':f';r,irl^^^^^ 

tation8areinihene°BhboVrt!^1  .K    ^^^^^^^  4"?.  that  the  said  X.  Y..  the  oVner 

in?  been  aUo  trXfdtfore  „,  «Z° L^Tf  L^^rtili"".''"'^  °  *''?  ''^\  f«'"«^'  '"  '»»«  •"<» 
making  the  safd  comnti„/?7h«  "  *''^  *'",!1^'^^^^^  «°"''l  "«t  be  found,  and 


moiri„™  .iV.  i"—-'^"  "ciure  us  ai  me  time  or 
making  the  said  complaint;  these  are  therefore 
to  command  you  forthwith  to  «immon  xhTZl 
A_K  the  occupier  [or  Y.  Z.,  the  owner  of  the 
said  premises,  as  the  ease  may  be,-\  to  annear 

^r^^JT"  "'  ^'^  MaJesty/justices  Ke 
jjeace  at  on  the         day  of 

matter  of  the  said  complaint. 

Given  under  our  hands  and  seals  the 
«ayof  A.D.  18 

B.  C. 


(L.8.) 
(L.«) 


Schedule  (C.)  ».  i. 
Order  of  Justices. 


tiLX'  -t  r*^  ""r  ^^C"P«r. «/  any  such 
there  be,^  and  to  the  town  council  <Vc.,  or, 
to  the  guardians  of  the  poor  of  the 
union  or  parish  [as  the  case  may  be,']  and 
to  iheir  servants,  and  to  all  other  persons 
Whom  this  order  may  concern. 

^"?^y«^    .     1  W»"^«^«  O"  the  day 

[orBoro«gh,4.c,[.of  last  compliant 

J  to  wit.  J  was  made  before  B.  C.  and  i 


of 


that  a  true  copy  of  a  summons  requiring  the 
saiU  A.  I .  to  appear  this  day  before  us  to  an- 
swer  the  said  complaint  was  left  on  the  said 
premises.]  Now  we,  the  said  justices,  having 
heard  the  said  complaint,  and  examined  the 
lact  and  all  proper  witnesses  upon  oath,  and 
the  existence  of  the  nuisance  in  the  said  certi- 
ficate described  hanng  been  proved  on  oath  to 
our  satisfaction,  do  hereby,  in  pursuance  of  the 
statute  m  that  case  made  and  provided,  order 
the  s.  id  A.  F.,  the  owner  [or  occupier,  as  th^ 
case  may  be,]  of  the  said  dwelling  house  [or  of 
the  said  piece  of  land,  or  of  the  said  premUca 
occupied  by  Y.  Z-,,]  within  hours  from 

the  sen'ice  of  this  our  order,  or  a  true  copy 
thereof,  on  the  said  X,  Y.,  or  if  sen-ice  cannot 
be  forthwth  effected  upon  him,  then  within 
hours  from  the  period  when  this  our  order,  or 
a  tnie  copy  thereof,  shall  have  been  affixed 
upon  some  part  of  the  said  premises,  to  white- 
wash, cleanse,  and  purify  the  said  dwelling 
house,  [or  to  remove  or  abate  the  said  accumu- 
lation of  offensive  or  noxious  matter,  refuse, 
dung  and  offal  from  the  said  unoccupied  piece 
of  land,  or  to  cleanse  the  said  foul  andoflensive 
drain,  privy,  or  cesspool]  and  if  default  shaU 
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be  made  by  tbe  said  X,  F.  in  obeying  this  our  l  municationi  which  ma^  have  taken  place  be- 
order,  then  we,  the  said  justices,  authorise  and  tween  the  witness  and  his  client  in  reference  to 
require,  order,  and  direct  you,  the  said  [town- 1  that  transaction  arc  pri^nleged."  The  decision 
council,  4c.,  or  guardians  of  the  poor,]  to  enter   "   '     *'  '   '      «- 

upon  the  said  premises,  and  to  cleanse,  white- 
wash, and  purify  the  said  dwelling  house,  \pr 
to  remove  or  abate  the  said  accumulation  of 
onensive  or  noxious  matter,  refuse,  dung,  and 
offal  from  the  said  piece  of  land,  or  to  cleanse 
the  said  foul  and  offensive  drain,  privy,  or 
cesspool.] 

And  for  your  so  doing  this  shall  be  your 
sufficient  warrant  and  authority. 

Given  under  our  hands  and  seals  this 
day  of  18     . 

B.  C.      (l.  8.) 

E.  F.       (L.  8.) 


NOTES  ON  EQUITY. 

PRIVILEGED    COMMUNICATION. — SGMCITOR 
AND    CLIENT.— SALE   OP   ESTATE. 

The  privilege  of  communications  between 
solicitor  and  client  is  not  limited  to  actions  and 
suits,  but  extends  td  all  matters  within  the 
scope  of  the  ordinary  duties  of  a  solicitor.  ITic 
tale  of  an  estate  is  deemed  one  of  such  matters, 
as  appears  by  the  decision,  on  appeal,  of  Lord 
Chancellor  Lyndhurst,  in  CarpmaelV.  Poicis, 
just  reported  in  the  4th  part  of  Mr.  Phillips's 
Reports,  p.  687.' 

The  Lord  Chancellor. — "I  am  of  opinion 
that  the  privilege  extends  to  all  communications 
between  a  solicitor,  as  such,  and  his  client,  re- 
lating to  matters  within  the  ordinary  scope  of  a 
solicitor's  duty.  Now,  it  cannot  be  denied 
that  it  is  an  ordinary  part  of  a  solicitor's  busi- 
ness to  treat  for  the  sale  or  purchase  of  estates 
for  his  clients.  For  some  purposes  his  inter- 
vention is  indispensable  in  such  transactions  : 
he  is  to  draw  the  agreements,  to  investigate 
the  title,  to  prepare  the  conveyance.  All  these 
things  are  in  the  common  course  of  his  busi- 
ness. But  it  is  said  that  the  ficinff  of  a  re- 
served bidding  and  other  matters  connected 
with  the  sale,  are  not  of  that  character,  inas- 
much as  they  might  be  entrusted  equally  well 
to  any  one  else.  It  is  impossible,  however,  to 
split  the  duties  in  that  manner  \vithout  getting 
into  inextricable  confusion.  I  consider  them 
all  parts  of  one  transaction  -  the  sale  of  an 
estate  :  and  that  a  transaction  in  which  solici- 
tors are  ordinarily  employed  by  their  clients. 
That  being  the  case,  I  consider  that  all  com- 


*  This  part  has  been  delayed  bv  the  ezpecta- 
tion  of  some  other  judgments  of  Lord  Lynd- 
hurst. 1  he  above  case,  however,  was  decided 
so  late  as  the  25th  March  last.  This  is  indeed 
an  improvement  in  the  "  regular- reporters." 
This  part  contains  the  case  of  Broum  v.  Barn- 
ford  on  separate  use,  (which  we  reported  on 
the  13th  June.)  and  the  case  of  the  Masters' 
Cieris,  reported  L.  O.  June  6th. 


of  the  Master  of  the  RoUs  was  therefore  af- 
firmed. 

See  Walker  v.  Wildman,  6  Madd.  47,  as  to 
the  same  privilege  extending  to  communica- 
tions  with  an  intermediate  agent  of  the  client. 

This  decision  is  important,  as  confirming 
beyond  all  doubt  the  right  of  solicitors  to  act 
professionally,— not  alone  in  the  preparing  of 
deeds  and  instruments  relating  to  sales, — but 
in  the  preliminary  negotiations,  even  to  tho 
settling  of  the  supposed  value  of  the  property 
by  a  reserved  bidding. 

EDITIONS  OF  THE  SMALL  DEBTS 
ACT. 

.  We  noticed  last  week  Mr.  Udall's  edition 
of  the  Small  Debts  Act,  and  made  some 
extracts  from  his  notes.  We  find  some 
others  which  will  be  proper  to  lay  before 
our  readers,  who  are  generally  desirous  of 
reading  the  criticisms  to  which  this  me- 
morable statute  may  be  fairly  subjected.* 

On  the  process  of  the  court  and  mode 
of  proceeding,  stated  in  the  59th  section, 
the  following  notes  arc  made  : — 

The  plaint  is  to  contain  the  substance  of 
the  action  intended  to  he  brought ;  and  as  by 
s.  75  the  plaintiff  cannot  at  the  trial  ^ive 
evidence  of  any  demand  or  cause  of  action, 
except  such  as  is  stated  in  the  summons,  the 
summons  must  set  out  with  convenient  cer- 
tainty the  cause  of  action.  Clearness  and  pre- 
cuion  will  be  what  are  to  be  attended  to,  with- 
out the  technicalities  of  ]jleading.  Although 
general  forms  will  be  made,  these  cannot  em- 
brace the  multitudinous  causes  of  action  which 
may  he  the  subject  of  litigation  in  the  new 
courts.  It  will  therefore  be  necessary  to  in- 
vestigate the  evidence  before  the  plaint  is  en- 
tered, as  the  objection  will  often  arise  at  the 
trial  that  it  does  not  support  the  cause  of  action 
stated.  What  is  sufficient  certainty  in  the 
statement  will  often  be  mooted  in  the  courts ; 
for  the  court  and  the  defendant  should  be 
able  to  discover  from  the  plaint  itself  the  na- 
ture of  the  claim.  And  as  it  will  be  open  for 
the  defendant  to  say  that  in  fact  it  states  no 
cause  of  action  at  all,  there  must  be  some  test 
recognized  to  determine  what  is  a  sufficient 
statement  of  a  cause  of  action.  Perhaps  it 
would  be  a  convenient  test  of  this  to  apply  the 
rules  applicable  after  verdict  to  pleaaings  in 


*  Mr.  Jagoe  has  also  published  a  useful  edition 
of  the  act  with  notes,  comments,  and  decisions 
on  analogous  statutes.  Mr.  Moselay,  the  au- 
thor of  an  able  Treatise  on  Inferior  Courts,  has 
also  published  the  first  part  of  a  Treatise  on 
the  present  act. 
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the  auperior  courts;  for  imtance,  those  |n 
which  defective  statements  of  causes  of  action 
are  aided  by  intendment ;  and  the  chief  baron 
has  applied  this  test  to  proceedings  by  civil 
bill  in  Ireland.  But,  on  the  other  hand,  an 
omission  of  that  which  makes  the  statement  a 
canse  of  action  cannot  be  aided,  'inhere  ap- 
pears to  be  no  specific  enactments  similar  to 
8.  75  in  the  Civil  Bill  Statutes;  bnt  good 
sense  would  render  it  necesaarv  to  adopt  such 
a  iiile  in  any  system,  and  it  nas  accordingly 
been  held  by  Burton,  J.,  in  Ireland,  in  Regan 
V.  Northland,  in  Napier's  Digest,  *  that  if  the 
civil  bill  state  one  specific  cause  of  action  and 
the  evidence  prove  another  and  different  cause 
of  action,  the  plaintiff  must  fail.'  In  some  cases 
in  the  new  courts  it  would  appear  to  be  ne- 
cessary to  state  with  convenient  certainty  in  the 
plaint  the  place  where  the  cause  of  action 
arose,  for  the  purpose  of  giving  jurisdiction,  as 
in  the  proceedings  under  the  replevin  clauses 
of  this  act;  for  on  referring  to  s.  120,  it  will 
be  seen  that  the  replevin  plaint  is  to  lie  en- 
tered in  the  court  of  the  district  where  the 
distress  is  made. 

"  It  will  be  observed,  that  no  provision  is 
made  as  to  joinder  of  causes  of  action  of  dif- 
ferent kinds  in  the  same  plaint.  It  will  pro- 
bably he  found  convenient  to  allow  this  under 
certain  limitqtions.  The  rules  of  the  superior 
courts  on  this  subject  do  not  satisfy  the  reason 
sufficiently  well  to  adopt  them  in  toto  in  any 
new  system.  For  instance,  one  t:an  hardly 
see  any  satisfactory  reason  for  the  rule  that  a 
cause  of  action  for  the  trespass  on  plaintiff's 
land  can  be  joined  with  the  heating  of  himself 
or  8er\'ant,  and  that  trespass  to  land  should 
not  be  joined  with  a  case  for  injuring  a  water- 
course. Nothing,  moreover,  is  said  in  the 
statute  as  to  joinder  of  different  rights  of 
action.  As,  however,  it  will  introduce  great 
inconvenience,  and  often  much  injustice  to 
defendants,  to  join  causes  of  action  in  a  repre- 
sentative character,  such  as  assignee,  for  in- 
stance, with  a  claim  merely  personal,  it  is  pre- 
sumed that  the  joinder  of  rights  will  not  be 
allowed." 

Kegarding  the  provisions  of  the  68rd 
section  relating  to  demands  not  being  di- 
vided for  the  purpose  of  bringing  two  or 
more  suits,  the  learned  annotator  observes, 
that — 

"The  plainUff  shall  not  divide  'any  cause  of 
action '  without  abandoning  the  excess  above 
twenty  pounds ;  thus,  if  an  entire  debt  is  due, 
say  on  a  bill  of  escchange  for  forty  pounds,  he 
cannot  bring  an  action  for  twentv  pounds  and 
afterwards  sue  for  the  balance.  Thus  far  this 
is  clear.  The  large  majority,  however,  of  pe- 
cuniary claims  are  tradesmen's  accounts,  con- 
fiiafing  of  a  variety  of  items,  sold  at  different 
times,  for  each  of  which  tliere  is  a  separate  con- 
tract or  cause  of  action.  Had  there  been  nothing 
further  in  the  section,  but  littie  or  no  doubt 
could  have  existed  but  that  the  creditor  might 
have  proceeded  in  separate  actions  for  each 


item,  and  recovered  his  whole  demand  by  sac- 
cessive  suits  in  these  courts.  l*he  object  of 
the  section  was  no  doubt  to  prevent  this  bemg 
done,  and  to  protect  a  debtor  from  a  multi- 
plicity of  suits  where  one  would  suffice.  Has 
this  been  effected?  This  appears  to  me  to 
depend  principally  on  the  words  I  have  marked 
in  italics  in  the  section—*  any  plaintiff  having 
cause  of  action '  *  for  which  a  plaint  might  be 
entered  under  this  act,  if  not  for  more  than 
twenty  pounds.'  Does  this  extend  the  mean- 
ing 01  the  section  to  -any  number  of  causes  of 
action  for  which  but  one  plaint  would  be  ne- 
cessary ?  Can  '  cause  of  action '  be  construed 
to  be  for  this  purpose  the  same  as  one  de- 
mand? for  a  demand  may  include  infinite 
causes  of  action.  It  is  certainly  very  far  from 
clear  that  such  is  the  meaning  of  the  section. 
That  part  of  it  which  enacte  that  the  judgment 
shall  be  m  full  discharge  of  all  demands  in 
respect  of  such  causes  of  action  will  not  aid 
the  supposed  intention;  it  might,  ))srhaps. 
have  done  so  had  the  words  been  inverted, 
and  it  had  stood  thus,— that  the  judgment 
should  be  in  full  discharge  of  all  causes  of 
action  in  respect  to  such  demand.  The  ques- 
tion simply,  what  is  a  dividing  of  action  has 
received  judicial  interpretion  in  a  case  that 
arose  as  to  the  jurisdiction  of  the  county  ceurt. 
The  King  v.  The  Sheriff  of  Hertfordshire,  1  B. 
&  Ad.»672.  The  application  was  for  a  writ  to 
prohibit  the  sheriff  from  proceeding  in  two 
suits  in  his  county  court  at  the  suit  of  the 
same  plaintiff  against  the  same  defendant,  and 
it  appeared  that  the  facts  were  these : — 

**  •  A.  became  indebted  to  B.  in  a  sum  not 
exceeding  forty  shillings,  for  the  carriage  of  a 
parcel  of  goods,  and  in  a  month  afterwards 
mcurred  another  debt  to  B.  not  exceeding 
forty  shillings,  for  the  carriage  of  a  second 
parcel.  A.  brought  two  actions  in  the  county 
court  for  the  respective  debts  ;  —  Held,  that 
the  causes  of  action  were  distinct,  and  that  A. 
was  entitled  to  sue  separately  for  each  ds- 
mand,  and  the  court  of  King's  Bench  refused 
a  prohibition.'  In  that  case,  Lord  Tenterden, 
giving  judgment,  said  this  was  not  a  split- 
ting of  actions ;  '  to  be  so  the  cause  of  action 
must  be  one  and  entire:  in  these  cases  the 
two  items  are  perfectly  distinct  debts,  the  one 
having  no  connexion  with  the  other;'  and 
he  added,  that  the  plaintiff  minfht  have  sued 
for  one  before  the  other  was  due;  and  that 
as  he  had  a  remedy  for  the  first  debt,  so  he 
must  have  one  for  the  second.  The  Irish 
statute  for  giving  the  civil  bill  jurisdiction  to 
the  assistant  barristers'  court,  36  Geo.  III.c. 
25,  s.  8,  has  the  following  provision  : — *  That 
no  cause  of  action  still  subsisting,  and  in  the 
whole  amounting  to  a  sum  beyond  sudi  sum 
as  is  made,  according  to  th';  nature  of  the 
case,  recoverable  by  force  of  this  act,  shall  be 
split  or  divided,  so  as  to  make  the  ground  of 
two  or  more  difierent  actions,  in  order  to 
bring  such  cases  within  the  juris^ction 
created  by  this  act.'  The.  words  *  no  canse 
of  action  still  subsisting  and  to.  ihe  whole 
amounting  to  a  sum,'  Sic,,  would,  at  the  iirst 
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yie^  Jead  to  an  inference  that  the  legislatiue 
intended  to  make  it  apply  to  all  causes  of 
action  existing  at  the  time  of  the  commence- 
ment of  the  suit ;  but  the  contrary  has  been 
held, — as,  where  A.  lent  B.  a  sum  of  money, 
and  some  time  afterwards  asmther  sum :  — 
Held,  that  A.  might  sue  for  them  eeparoto^y. 
See  the  cases  collected  in  Napier's  Digest 
Civ.  BilL  The  rule  appears  to  have  been 
settled  by  the  decision  of  fiushe,  C.  J.,  in  the 
case  of  Hamblin  v.  Hamblin,  reported  in  Mr. 
2<?apier's  Digest.  When  that  case  came  on  for 
appeal,  the  learned  chief  justice  was  inclined  to 
consider  it  a  spHtting  of  a  cause  of  action ; 
but  daring  the  argument  the  above  case  of 
The  King  v.  ike  Sheriff  of  Herefordshire  was 
cited,  and  after  taking  time  to  consider,  he, 
as  is  stated,  oa  the  authority  of  that  case  being 
so  natch  in  point,  held,  that  he  had  no  further 
difficulty  in  deciding  that  it  was  within  the 
jurisdicUon  of  the  civil  court.  It  would, 
however,  have  been  more  satisfactory  had  the 
determination  proceeded  upon  the  words  of 
the  statute  itself,  rather  tban  upon  the  Eng- 
lish case,  which  determined  singly  what  was 
a  splitting  i  cause  of  action.  One  would  be 
almost  inclined  to  doubt  the  above  being  the 
only  reason  given,  if  it  were  not  reported  by  a 
l^entkman  of  the  acknowledged  learning  and 
accosacy  of  Mr.  Napier.  The  Westminster 
Court  of  Request  Act,  6  &  7  Will.  IV.  c.  137, 
8.  42,  has  terms  very  much  more  special 
and  defined;  it  is,  'That  nothing  herein  con- 
tainod  shall  extend  or  be  construed  to  extend 
so  as  to  enable  any  plaintiff  to  split  or  di- 
vide any  canae  of  action  for  the  recovery  of 
any  debt  or  demand,  where  the  whole  sum 
that  shall  appear  to  be  due  and  owing  shall 
amoont  to  more  than  £ve  pounds,  in  -order 
that  the  same  may  be  made  the  ground  of  two 
or  more  actions,  causes,  or  matters  in  contro- 
veiay,  for  the  purpose  of  bringing  such  ac- 
tiona,  causes,  or  matters  within  the  jurisdiction 
of  the  said  court' " 

The  65th  section,  on  cases  of  Partner- 
ebip  and  Intestacy,  Mr.  Udall  observes, — 

"  Opens  very  large  questions  to  be  decided 
in  tlus  court.  The  partnership  account  may 
be  well  referred  to  arbitration.  The  201,  ba- 
lance of  a  distributive  share  of  an  inteatate's 
estate  may  open  the  widest  possible  investiga- 
tion that  can  be  litigated  in  a  court  of  justice, 
it  bong  by  no  means  uncommon  to  have 
twenty  claimants  as  next  of  kin,  aad  they  may 
be  daLnants  who  come  for  the  bdance  of  a 
large  estate.  In  the  assistant  barristers' 
courts  in  Ireland,  next  of  kin  and  others  may 
litigate  their  claims,  but  there  the  jurisdiction 
is  liaoited  to  estates  under  ilOO/.  With  re- 
spect to  the  claim  as  lo  legacies  there  is  much 
Jess  difficulty.  There  never  existed,  as  it 
appeared  to  me,  any  valid  ebjecticm  against 
fimosediiig  Jot  a  legacy  in  the  common  law 
ooorts.  There  is,  indeed,  some  difficult  in 
proaag  ^  amoont  of  claim  in  the  case  of  a 
raaid— ij  Iw^tee;,  but  a  specific  legacy  shoidd 


always  have  been  allowed  to  be  claimed  as  a 
debt  where  there,  are  assets.  The  words  in 
the  section  are  large  enough  to  apply  to  all 
kinds  of  legacies ;  the  words  are  any  legacy : 
therefore  this  would  include  a  legacy  charged 
upon  a  particular  fund,  or  charged  on  land  or 
otherwise.  It  is  presumed  courts  of  equity 
would  interfere  by  injunction,  to  stop  the  pro- 
ceeding, if  injustice  were  likely  to  arise  from 
the  cause  going  on  in  the  new  county  courts." 

On  the  hearing  of  defended  causes  under 
the  74th  section  our  author  notices,  that 

"The  only  formal  pleading  in  the  cause  is  to 
be  the  plaint;  this  is  to  contain  the  substance 
of  the  action  brought,  and  on  defendant  ap- 
pearing he  is  required  to  answer  such  plaint — 
in  what  way,  either  orally  or  in  writing,  does 
not  appear.  The  judge  is  then  to  proeeed  in  a 
summary  way  to  try  the  cause  and  give  judg- 
ment, without  further  pleading  or  formal  joinder 
of  issue.  Literally  this  can  only  apply  to  cases 
where  the  defendant  makes  a  general  denial  of 
liability ;  for  where  the  answer  is  in  confession 
and  avoidance,  there  must,  for  the  sake  of  con- 
venience, be  some  counter  statement  made  by 
the  plaintiff  at  once,  that  it  may  be  discovered 
in  what  the  real  difference  between  the  party 
consists.  Take  the  common  defence  of  pay- 
ment ;  of  course,  this  put  as  a  defence  alone 
admits  of  the  contracting  of  the  debt,  which  is 
then  no  longer  to  be  contested.  But  before 
the  case  can  oe  gone  into  the  plaintiff  must  say 
whether  he  admits  or  denies  the  payment.  It 
is  evident  that  there  must  be  prelimmary  state- 
ments and  counter  statements,  although  not  in 
form,  yet  in  substance  similar  to  the  old  oral 
pleadings :  for  before  the  judge  can  hope  to 
consider  the  merits  of  the  question,  he  must 
discover  what  it  is  that  is  litigated.  He  must 
ascerttin  whether  it  arises  on  disputed  facts  or 
dispruted  law,  or  both.  Tins  preliminary  «i- 
vestigation  will  of  course  be  the  more  necessary 
in  those  cases  where  a  jury  has  been  required. 
For  a  defence  might  be  set  up,  or  a  statement 
made  in  the  nature  of  a  replication  to  a  defence 
set  up,  that  was  not  expected,  and  for  which 
one  -or  both  the  parties  would  not  be  prepared 
with  evidence  to  nave  them  investigated.  Under 
these  circumstances,  the  judge  would  probably 
hold  that  he  could  grant  time  to  the  paities, 
under  s.  8 1 ,  to  appear  at  a  future  court,  to  have 
the  question  then  investigated.  But  this  could 
not  be  done  without  consent  of  the  parties,  if 
the  jury  are  charged  with  the  cause,  for  the 
cause  must  then  be  considered  at  issue,  to  be 
disposed  of  by  their  verdict.  It  is  presumed 
that  the  general  rules  of  practice  to  be  framed 
under  s.  78  will  prescribe  the  mode  of  pro- 
ceeding genersJlv.  It  is,  however,  evident 
that  nmch  must  oe  left  to  the  discretion  of  the 
judge. 

•*  The  judge  shall  proeeed  m  a  summary  way 
to  try  the  cause  and  give  judf^ment.  Does 
this  apply  to  cases  where  a  jury  is  summoned  ? 
By  reference  to  sect.  73,  it  will  be  spen  th;t 
the  jury  are  to  be  impannelled,  and  sworn  to 
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f(ive  their  verdicts  ia  the  cases  brought  before 
them.  In  fact,  that  the  cause  is  to  be  tried,  as 
by  a  jury  at  conamon  law.  Correctly  speak- 
ing, this  is  trying  a  cause  by  the  court  and 
jury.  The  term  summary  may  hardly  seem 
applicable  to  trial  by  such  a  tribunal.  I  find 
that  the  term  was  used  in  the  first  act  as  to  the 
civil  bill  jurisdiction  in  Ireland,  2  Anne,  c,  18, 
b)r  which  the  judges  of  assize  were  to  deter- 
mine matters  between  party  and  party,  to  the 
extent  of  10/.,  in  a  summary  way ;  but  there 
was  no  intervention  of  a  jury  at  all.  So  again 
in  2  Geo.  I.  c.  1 1,  the  judge  of  assize  was  to  try 
in  a  summary  way.  Tliis  act  authorized  him 
if  he  pleased  to  call  upon  the  proper  officer  to 
return  a  jury  in^itantly  to  try  any  doubtful 
facts;  but  as  this  appears  to  have  been  en- 
tirely at  the  discretion  of  the  judge,  and  for  the 
purpose  of  assisting  him,  it  it  in  no  way  inter- 
fered with  bis  proceeding  in  a  summary. way  if 
he  pleased  to  do  so.  It  was  like  a  collateral 
question  that  cam3  in  issue,  such  as  the  interest 
of  a  witness  in  which  the  judge  might  take  the 
opinion  of  a  jury  on  disputed  facts.  By  this 
act,  however,  the  jury  is  given  to  a  party  as  a 
right,  and  they  may  give  either  a  general  or  a 
spscial  verdict,  and  may  determine  all  the 
questions  in  controversy." 


RESULT  OF  THE  MICHAELMAS  TERM 
EXAMINATION. 

The  printed  list  of  attorneys  to  be  admitted 
each  term,  rarely  less  than  150,  and  frequently 
nearly  200,  may  naturally  lead  to  the  supposi- 
tion that  the  annual  increase  in  the  general 
body  is  600  or  700 ;  but  as  none  can  be  ad- 
mitted who  are  not  examined,  the  true  index 
to  the  actual  increase  must  depend  on  the 
number  of  candidates  p  issed.  Thus  the  printed 
list  of  this  term  exhibited  170  names.  Many 
of  these  had  been  previously  examined,  and 
146  candidates  were  entitled  to  be  examined, 
but  J 17  only  left  their  testimonials.  In  con- 
sequence of  defective  evidence  of  service,  one 
of  them  was  refused  to  be  examined,  and 
another  failed  to  attend  at  the  time  appointed. 
The  number  was,  therefore,  reduced  to  115, 
and  Michaelmas  Term  is  always  the  most  nu- 
merously attended. 

The  day  of  examination  and  the  two  follow- 
ing days,  were  occupied  in  considering  the 
papers.  Nine  were  postponed  to  a  future  term, 
100  were  passed  absolutely;  and  six  condition- 
ally on  producing  further  testimonials. 

Many  of  these  will  depart  for  brighter  pros- 
pects in  the  colonies,  and  some  will  continue 
as  clerks  in  the  profession.  The  actual  ad- 
ditions will  not  much  more  than  supply  the 
reductions  of  death  and  misfortune. 


LIVERPOOL  LAW  ASSOCIATION. 


REPORT     OF     THE     COMMITTER      FOR     TUB 
YRAR    BKDINO  3RD  NOVEMBER,  1846. 

Your  committee,  in  presenting  their  Annual 
Report  to  the  Society,  nave  much  pleasure  in 
adverting  to  the  increase  in  the  number  of 
members,  seven  having  been  elected  since  the 
last  annual  meeting.  At  tlie  same  time  it  ia 
proper  to  observe,  that  in  the  past  year  five 
members  have  ceased  to  be  such,  under  Rule  a 
(applicable  to  defaulters) ;  but  this  deduction 
properly  belongs  to  former  years,  during  which 
the  rule  should  have  been  enforced  against  the 
sam3  parties,  they  having  discontinued  the 
payment  of  their  subscriptions  for  a  consider- 
able time  past.  Besides  the  seven  new  mem- 
bers, two  additional  ''country  subscribers'* 
have  been  elected  under  the  late  rule  in  favour 
of  attorneys  practising  not  less  than  six  miks 
from  Liverprol. 

The  total  number  of  members  of  the  so- 
ciety at  the  present  time,  exclusive  of  thfr 
country  subscribers,  is  ninetv,  which  is 
greater  than  at  any  former  psrioa ;  and  while 
your  committee  feel  satisfied  that  the  utility  of 
the  institution  is  every  year  becoming  more 
highly  appreciated  by  the  profession,  they 
would  urge  the  desirableness  of  endeavours 
being  continued  to  procure  a  further  increase 
of  the  members. 

In  consequence  of  the  large  accession  of 
members  during  this  and  the  two  preceding 
years,  the  funds  of  the  society  are  in  a  pros- 
perous state;  and  your  committee  nave 
thereby  been  enabled  to  add  to  the  library  a 
considerable  number  of  new  works,  or  new 
editions  of  former  works,  and  generally  to  im- 
prove the  library. 

The  most  prominent  of  the  duties  which 
devolve  on  the  committee  are  usually  in  con- 
nexion with  the  m(>asures  of  the  legislature ; 
and  your  committee  have  to  congratulate  the 
society  that  during  the  last  session  of  parlia- 
ment no  measure  to  which  they  had  any  ob- 
jections was  persevered  in,  except  the  Small 
Debts'  Bill.    Soon  after  the  introduction  of 
this  bill  a  special  general  meeting  of  the  so* 
ciety  was  convened  t)  take  it  into  considera- 
tion—the particular  clauses  underwent  consi- 
derable   aiscussion,    and    the    modifications 
which  seemed  necessary  to  the  society  were 
communicated  to  the  Town  Clerk  of  liver- 
pool,  and  to  the  committee  of  the  Provincial 
Law  Societies'  Association,  with  each  of  whom 
also,  deputations  from  this  society  had  inter- 
views on  the  subject ;  but  as  several  of  the 
clauses  were  to  some  extent  subsequently  mo- 
dified, and  as  the  remaining  objections  to  the 
bill  were  efliciently  brought  under  the  notice 
of  the  promoters  without  success,  and  as  more* 
over  the  Borough  CovLvt  of  Liverpool  was  al- 
together unafifected  by  the  bill,  it  was  thought 
unadvisable  for  this  society  to  pemst  in  an  op- 
position. 

The  provision  in  the  bill  eoii/fiitii^  to  har-^ 
I  risters,  ike  class  of  persons  oat  of  which  ike 
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jwdpes  are  to  be  sekeied,  was  deemed  by  your 
committee,  and  by  tbe  society  at  large,  and 
also  by  several  members  of  parliament,  exceed- 
ingly unfair  to  the  attorneys ;  but  experience 
has  shown  that  the  latter  may  expect  encroach- 
ments to  be  made  on  the  business  and  public 
appointments  which  they  have  been  accustomed 
and  are  competent  to  discharge,  while  there 
are  no  legal  men  in  the  House  of  Commons, 
nor  any  efficient  portion  of  the  public  press 
willing  to  support  their  fair  claims.  To  im- 
prove the  future  position  of  the  attorneys  in 
this  respect,  the  anxious  attention  of  your 
coomiittee,  in  conjunction  with  the  various 
law  societies  in  the  kingdom,  through  the  me- 
dium of  the  Provincial  Law  Societies'  Asso- 
ciation, is  now  directed ;  and  a  sub-committee 
appointed  to  mature  ihe  specific  course  to  be 
taken,  is  proceeding  in  earnest  to  discharge 
its  duly. 

Your  committee  cannot  forbear  contrasting 
with  many  of  the  professedly  reformatory  acts 
passed  in  recent  sessions,  the  excellent  acts  of 
last  session.  For  abolishing  the  exclusive  pri- 
vileges of  Serjeants  at  law  in  the  Court  of 
Common  Pleas.  For  compensating  the  fami^ 
lies  of  persons  killed  by  accident,  and.  For 
abolishing  Deodands. 

The  experience  of  the  past  year  has  fully 
convincea  voiir  committee  of  the  great  advan- 
tages resulting  to  the  profession  from  the 
establishment  of  the  Provincial  Law  Societies' 
.  Association.  It  is  hardly  necessary  to  po^^t 
out  the  ^at  facilitie's  which  are  afforded  of 
ascertainmg  through  its  machinery,  the  ge- 
neral sentiments  of  the  profession  on  all  lept- 
lative  measures  and  other  subjects  (including 
disputed  points  of  practice) :  and  the  conse- 
quent unity  of  purpose  in  the  proceedings  of 
tn«  different  law  societies,  and  consistency  in 
the  practice  of  the  members  of  the  profession 
wliich  are  obtained.  Deputations  from  this 
societv  have  attended  most  of  the  meetings  at 
Manchester  of  the  assoc'ation  and  the  com- 
mittee. 

In  the  Law  List  for  1S46,  and  also  in  the 
last  Liverpool  Directory,  your  committee  have 
procured  the  publishers  to  denote  the  members 
of  this  society  by  a  distinctive  mark,  and  ar 
rangements  have  been  made  for  the  contiou- 
ance  of  this  course  in  future  years. 

Your  committee  regard  the  formation  of  a 
Junior  Law  Society  which  has  just  taken  place 
in  Liverpool,  consisting  principally  of  articled 
clerksy  as  calculated  to  promote  the  legal  know- 
ledge of  its  members,  and  the  respectability  of 
the  mluf^  generation  of  attorneys  m  the  town ; 
and  with  this  view  your  committee  have  bad 
much  pleasure,  under  the  society's  sanction, 
in  acceding  to  a  request  made  by  the  junior 
society  for  permission  to  use  the  library  for 
the  purpose  of  their  meetings  on  two  evenings 
in  each  month. 

The  members  of  the  committee  who  now  re- 
tire in  rotation  are  Messrs.  Falcon,  Hoire, 
Fisher,  Avison,  and  Payne. 

In  concluding  their  report  your  committee 
cannot  avoid  noticing,  and  witn  much  regret. 


how  little  assistance  :s  rendered  in  the  various 
deliberations  and  proceedings  of  the  sodety,by 
many  members  whose  assistance  would  be 
most  valuable  from  the  learning  and  experience 
which  they  possess ;  and  your  committee  hope 
that  it  is  only  necessary  to  mention  the  subject, 
in  order  to  secure  in  luture  that  general  and 
vigorous  co-operation  on  which  the  efficiency 
of  the  institution  so  much  depends. 


ANALYHCAL  DIGEST  OF  CASES, 

RBPORTBD   IN   ALL  THB   COURTS. 

0TtminaI  Safo. 

ACCESSORIKS. 

See  Murder,  2. 

ARSON. 

Indictment,^ A.  was  indicted,  on  the  stat.  1 
Vict.  c.  89,  8.  3,  for  the  capital  offence  of  set- 
ting fire  to  B  *8  dwelling  house,  B,  being  there- 
in. A.  had  set  fire  to  an  outhouse  under  the 
same  roof  as  the  dwelling  house,  and  the  fire 
communicated  to  tbe  dwelling  house,  and 
burnt  it.  At  the  time  that  A.  set  fire  to  the 
outhouse  B.  was  in  the  dwelling  house,  but 
had  left  it  before  the  fire  reached  the  dwelling 
house :  Held,  that  the  capital  charge  could  no^ 
be  sustained,  ^s  B,  was  not  in  the  house  a 
tlie  time  it  was  on  fire,  and  that  the  prisone^ 
could  not  be  convicted  of  the  transportabr 
offence  under  section  3  of  that  statute,  as  X\P 
indictment  did  not  charge  the  offence  to  hav® 
been  committed  with  intent  to  defraud  or  in^ 
jure  any  one.    Reg.  v.  Fletcher,  2  C.  &  K.  215" 


ATTORN BY. 


Sec  Forgery,  4. 


ASSAULT. 


See  Robbery,  1. 

BIGAMY. 

Chapel,— Evidence.^ln  a  case  of  bigamy, 
where  the  first  marriage  was  solemnized  in  a 
chape],  it  is  necessary  to  bhow  either  that  the 
chapel  was  one  in  which  banns  had  been 
usually  published  before  the  stat.  26  6.  3,  c. 
33,  or  that  the  chapel  was  built  and  conse- 
crated after  that  act,  and  before  the  stat.  6  G. 
4,  c.  92 ;  and  proof  that  marriages  have  been 
solemnized  there  for  the  last  twenty  years  is 
not  sufficient  for  this  purpose.  Reg.  v  Boveny 
2  C.  &  K.  227. 

CONPBSSION. 

Inducement. — A  married  woman  was  appre- 
hended on  a  charge  of  felony,  and  her  hus- 
band, in  the  presence  of  the  constable,  held  out 
an  inducement  to  her  to  confess.  She  then 
made  a  statement :  Held,  that  this  was  not  re- 
ceivable in  evidence,  as  an  inducement  held 
out  in  the  presence  of  the  constable  was  the 
same  in  efiect  as  if  it  had  been  held  out  by  him. 
Where  stolen  goods  are  found  in  a  man's 
house,  and  his  wife  in  his  presence  makes  a 
statement  exonerating  him  and  criminating 
herself;  semble,  that,  with  respect  to  the  admis- 
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eibilitjr  of  this  statement  in  erkfence  a^nit 
her,  it  may  be  a  question  wiiether  th«  doetrioe 
of  presomed  coercion  does  not  apiHy.  Rtm  v. 
JUwsfAer,  a  C.  &  K.  225. 

Cwe  cited  in  the  judgment :  Rex  r.  Ceurt.  7 

And  see  Evidence,  l ;  Depositions. 

CRIMINAI.  TNPOitMATTOir. 

Spoken  words,  charginf^  a  magistrate  with 
corrupt  and  oppressive  conduct,  are  not  the 
subject  of  criminal  information  unless  they  are 
spoken  at  a  time  when  he  is  in  the  actual  exe- 
cution of  his  office.  Duke  of  Marlborough,  ea?. 
parte,  1  D.  &  M.720. 

DEPOSITIONS. 

What  an  accused  person  said  bejbre  the  ma^ 
^w/rff/e.— Everything  that  occurs  before  a  ma- 
gistrate on  the  examination  of  a  person  on  a 
charge  of  felony  should  be  taken  down  in  the 
depositions,  if  it  is  material  to  the  case. 

Where,  during  the  examination  of  a  witness 
before  a  magistrate  in  support  of  a  charge  of 
I°°7'.'^®  prisoner  inteqioses  an  observation 
%vhich  is  material  to  the  case,  such  observation 
slrould  be  taken  down  in  the  depositions ;  and 
if  It  be  not,  the  judge  at  the  trial  will  not  allow 
any  evidence  of  it  to  be  given.  Rea.  v.  Welter, 
2  C.  &  K.  223. 

See  Felony, 

DBSTRUCTIVK  MATTER. 

Stat,  1  Vict,  c.  15.— Boiling  water  is  a  "de- 
structive matter,"  within  the  5th  sectbn  of  the 
Stat.  1  Vict.  c.  85. 

A  woman  poured  boiling  water  over  the  face 
and  into  the  ear  of  her  husband  whi'e  he  was 
asleep,  whereby  he  was  temporarily  blind  and 
parmanently  deaf  on  one  side  :  Held,  that  she 
might  be  convicted  of  felony  under  the  stat.  1 
Vict.  c.  85,  8.  6.    Heff.  v.  Crawford,  2  C.  &  K. 

SMB  EZZLBMENT. 

Paid  officer  in  a  poor  law  »aumi.— Under  an 
order  of  the  poor  law  commissioners,  founded 
on  the  46th  section  of  the  stat.  4  &  5  W.  4, 
c.  76,  the  board  of  guardians  of  the  P.  Union 
appointed  A.  an  assistant  overseer  of  a  district 
m  the  union  of  which  the  township  of  F, 
formed  a  part,  and  his  duty  was  to  assist  the 
overseers  of  each  of  the  townships  of  the  dis- 
trict. A,  was  paid  a  salary  by  the  guardians. 
A.  received  sums  for  the  poor-rate  from  rate- 
payers of  the  township  of  F.,  which  he  ought 
to  have  paid  over  to  the  bankers  of  the  over- 
seers of  that  township,  instead  of  which  heem- 
bearied  them  :  Held,  that  A,  was  not  indictable 
for  embezzling  this  money  as  the  money  of  the 
overseers,  as  he  was  not  their  ser^^ant;  and  that 
he  wafr  not  indictable  for  this  embezzTement  as 
the  servant  of  the  guardians,  because,  (if  he 
was  their  sen'ant,)  it  was  not  their  money. 
Rest.  r.  Toumsend,  i  C.  &  K.  169. 

EVIDENCE. 

1.  Prisoner's  statement, —A.  ww  indietod  for 
stealing  a  shilUag  which  had  been  previously 


marked  and  p«tt  into  a  till.  A  constable  foimd 
tJie  shiUiag  in  his  possession,  and  asked  him  if 
he  had  any  more  money  of  Mr.  S,*s  abont  Mm. 
The  prisoner  produced  Bone  half-crowns,  and 
then  made  a  statement :  Held,  that  this  state- 
ment was  not  receivable  in  evidence,  on  the 
ground  that  it  nriated  to  another  and  district 
felony.    Reff.  v.  Butler,  2  C.  &  K.  22) . 

2.  Declarations  of  ehUd. — Postpnmnff  trial. 
— ^In  a  ease  of  an  oSence  against  a  child 
under  ten  years  old,  it  appeared,  on  an  ap- 
plication on  the  part  of  the  prosecution  to  post- 
pone the  trial,  that  the  girl  was  only  six  years 
old,  and  by  reason  of  her  ag«  qidte  incompe- 
tent to  take  an  oath :  Held,  that  the  trnd  on^ht 
not  to  be  postponed  in  order  that  the  cmld 
mis^t  be  instructed  as  to  the  nature  of  an  oath, 
but  that  there  might  be  cases  of  children  of 
more  matured  intellect,  e.  g.,  of  ten  or  twelve 
years  old,  who  might  be,  from  neglected  educa- 
tion inca]}able  of  being  sworn,  in  which  such  a 
postponement  might  be  proper.  When^  in 
such  a  case,  the  child,  from  her  tender  age,  was 
incompetent  to  be  sworn,  the  judge  would  not 
receive  evidence  of  what  the  cbiM  stated  to  her 
mother  shortly  after  the  alleged  offence  took 
place,  nor  allow  the  mother  to  prove  that  the 
child  mentioned  to  her  the  name  of'  any  par- 
ticular person.  Rsff.  ir.  Nicholas,  2  C  &  K. 
246. 

And  see  Bigamy  :  Forgery,  3. 

Polling  for  town  eouneUlor, — huUatmeut.  — * 

An  indictment  on  the  Municipal  Corpont* 
tion  Act,  5  &  6  W.  4,  e*  76,  s»  34,  for  giving  a. 
false  answer  on  voting  for  a  town  conndl&r, 
is  bad,  if  it  do  not  allege  that  the  defendant 
"wilfully''  gave  the  false  answer.  Charging 
that  he  gave  the  answer  "  falsely  and  firaudu* 
lently,"  is  not  sufficient. 

A  count  in  the  indictment,  which  ehargtr 
that  the  defendant,  at  an  dection  of  a  town. 
councillor^  falsely,  fraudulently,  deceitfoUy,  and 
in  fraud  of  the  provisions  of  the  stat.  5  &  6  W» 
4,  c.  76,  did  personate  J.  H.,  whose  name  was 
on  the  burgess-roll,  and  gave  a  vote  in  ths 
name  of  J,  H.  at  such  election,  is  b!id»  becanse 
it  charges  no  offence  either  against  die  com- 
mon law  or  against  the  stat.  6  &  S  W.  4^  e.  76. 
Reg.  y.  Bent,  ^  C,  8c  K.  179. 

Cnses  cited  in  the  judgment :  M#Uor*s  cna#,  97 
EUz.;  Anon,  Mich.  29  and  30  Eltz. ;  Rex  v» 
Davis,  2  Ltaob,  5d6 ;  Coz  s  esse,  1  Lettcb» 
82. 

FELONY. 

Practice. — Depositions. ^In  a  case  of  felony 
the  committing  magistrate  is  not  bound  to 
bind  over  all  the  witnesses  who  have  been  ex- 
amined before  him  in  support  of  the  diarge, 
but  only  those  whose  evidence  is  material  to 
the  charge ;  but  it  is  verv  desirable  that  all 
that  has  been  given  in  evidence  before  the  ma- 
gistrate should  be  transmitted  to  the  jndge. 

If  a  person  in  whose  possession  stolen  pro- 
perty is  found  give  a  reasonable  account  of 
now  he  came  by  it,  and  refer  to  some  known 
person  as  the  person  finom  whom  he  receivecf 
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it,  the  cxaiaiatiig:  nngistrate  should  have  that 
person  before  him,  as  hia  CTidcoce  may  either 
emire]y  exonerate  Uie  accused^  or  may  prove 
that,  io  adiUtion  to  his  posaension  of  tlie  goods^ 
the  accused  has  beea  giving  a  false  account  of 
how  he  came  by  them.  Reg.  v.  Smithf  2  C.  & 
K.  207- 

CiiM  cited  in  tbe  judgnant:  Reg.  v.  Growburst, 
1  C.  Sl  K.  370. 

FORBIGNEn« 

Sw  Murder,  I. 

FOB^BAY. 

1.  Indotsemmt — Joint  eaecntrixeg. — A  bill 
of  exchange  waa  payable  to  Mrs.  J?.  J.,  n-idow, 
3/.  Xy  spinster,  A.  M.  J.,  spinster,  and  A.  M., 
the  wile  of  E,  B.,  Esq.,  or  order,  the  execu- 
trixea  of  the  late  J.  J.,  Esq.  A,  was  indicted 
for  forging  ^  a  certain  indorsement  of  the  said 
bill  of  exchange,  which  last  indorsement  is  as 
folhwrs,  that  is  to  say, '  A.  M.  /.* "  It  was  ob- 
jected that  the  bill  was  only  negoeiable  on  the 
indorsement  of  all  tbe  payees,  and  therefore, 
that  this  was  not  a  forged  indorsement  of  the 
bill.  ITie  prisoner  was  convicted,  and  the 
judges  held  the  completion  right.     Retina  v, 

fVinterbottom,  2  C.  &  K.  3". 

Com  cited  by  tbe  court :  Bollard's  Cise,  2  Ea. 
P.  C.  958. 

2.  W^ffrroB^  and  order, ^-Deposit  account, — 
An  in^ctment  for  forging  "  a  certain  warrant 
and  order  for  the  payment  of  money  **  is  not 
supported  by  proof  of  the  forgery  of  an  instru- 
ment lirbich  is  a  warrant  for  the  payment  of 
money,  bat  which  is  not  an  order. 

A.  kept  a  deposit  account,  but  not  a  drawing 
account,  with  B.,  a  banker,  and  A,  was  not  en- 
titled to  draw  cheques  on  B,  C  presented  a 
foiled  cheque  of  A.  on B., .which  B.  paid: 
HM,  that  this  cheque  was  a  forged  warrant  for 
the  payment  of  money,  but  not  a  forged  order, 
as  A.  had,  by  tbe  course  of  dealing  between 
him  and  jB.,  no  right  to  draw  cheques  on  B. 
Regi.  V.  WiUiamSy'Z  C.  &  K.  51. 

3.  PrincipaL-evideifce.'^U  A.^  by  letter,  de- 
sire B.,  an  innocent  agent,  to  write  the  name  of 
**  IV,  5."  to  a  receipt  on  a  post  office  order, 
and  the  innocent  agent  do  it^  believing  that  he 
is  authorized  so  to  do,  A.  is  a  principal  in  this 
forgery,  and  it  makes  no  difi*erence  that  by  the 
letter  A.  says  to  B.  that  he  is  *'  at  liberty  "  to 
sign  the  name  of  W,  S,,  and  does  not  m  ex- 
press words  dbect  him  to  do  so. 

But  if  A,,  before  tbe  date  of  the  letter  sent 
to  B,,  received  by  post  a  letter  of  an  earlier 
date  purporting  to  come  from  W.  5.,  and  bear- 
ing post  marks  of  earlier  date,  from  which  it 
may  be  inferred  that  he  was  authorized  to  make 
use  of  the  name  of  W.  S,,  the  counsel  of  A,, 
on  his  trial  for  the  forgery,  is  entitled  to  state 
the  contents  of  that  letter,  and  to  give  it  in  evi- 
dence, with  a  view  of  showing  that  A,  bond  fide 
believed  that  he  had  the  authority  of  IV.  S.  for 
directing  B.  to  sign  the  name  ot  W,  S.  to  the 
receipt.     Reg.  v.  Clifford,  2  C.  &  K.  202. 

4.  Privilege, — Document  in  the  hands  of  an 
attorney  > — H.,  who  was  tried  for  forging  the 


will  of  J.  S,,  had  sent  the  forged  will  to  his  at- 
torney, Mr.  M,,  with  some  deeds  of  J.  iS.,  os- 
tensibly for  the  purpoAC  of  asking  his  advice, 
but  really  that  he  might  find  the  will  and  act 
on  it.  It  was  afterwards  produced  by  Mr.  3f. 
before  the  magistrates,  when  H,  was  charged 
before  them  with  forging  it.  At  the  trial  of 
H,  for  the  forgerv,  Mr.  M,  was  called  to  pro* 
duce  the  will,  wntch  he  did  without  any  ob- 
jection being  taken.  The  officer  of  the  court 
was  proceeding  to  read  it,  when  the  prisoner's 
counsel  objected  to  the  reading  of  it,  as  being 
privileged  in  the  hands  of  Mr.  M.  The  judge 
directed  it  to  be  read  in  evidence,  and  the  fif- 
teen judges  held  that  it  was  properlv  so  read, 
it  not  having  been  put  into  the  hanas  of  Mr. 
M.  in  professional  confidence,  even  if  that 
would  have  made  a  difference.  Reg,  y,  Hay^ 
ward,  2  C.  &  K.  234. 

INDICTMENT. 

See  Arson:  False  Answer;  Larceny,  3; 
Murder,  1,  2. 

LAKCBNY. 

1.  Receipt  Stamp.— A,,  assisted  by  B,,  had 
done  work  for  the  father  of  C,  and  C.  told  A. 
and  B.  that  if  they  would  bring  a  stamped  re- 
ceipt they  should  be  paid.  B.  bought  a  stamp 
with  the  monev  of  ^.,  and  they  together  went 
to  C,  and  the  olank  stamp  was  given  to  C.  to 
write  a  receipt  on  it.  C.  did  so ;  and  as  the 
stamp  lajr  on  C.'«  desk,  A.  signed  the  receipt 
and  &.  witnessed  it,  but  neither  of  them  ever 
had  the  stamp  in  his  possession  after  the  receipt 
\i'as  written  on  it.  C,  under  pretence  of  fetch- 
ing his  father's  cheque  book,  took  away  the 
receipt,  and  would  not  pay  the  money  it  was 
given  for :  Held,  not  a  larceny  of  th.e  stamp. 
Reg,  V.  Frampton,  2  C.  &  K.  47. 

2.  Servant,  —  Servants  who  clandestinely 
take  their  master's  oats  with  intent  to  give 
them  to  I  heir  master's  horses,  and  without  any 
intent  to  apply  them  to  their  own  private  bene- 
fit, are  guilty  of  larceny,  though  they  are  not 
answerable  at  all  for  the  condition  of  the 
horses.     Reg,  v.  Frivett,  2  C.  &  K.  1 14. 

3..  High  seas. — Indictment, — In  an  indict- 
ment preferred  at  the  aBsizes  for  a  felony  com- 
mitted on  the  high  seas,  it  is  sufficient  to  allege 
that  the  offence  was  committed  *'  on  the  high 
seas,'*  without  also  averring  that  the  offence 
was  committed  within  the  jurisdiction  of  the 
admirality.     Reg.  v.  Jones,  2  C.  &  K.  l65. 

4.  Lucri  causa, — A,,  who  had  been  the  ser- 
vant of  Mrs.  G.,  applied  for  a  service  to  Mrs. 
D,,  who  consented  to  engage  A.  as  her  servant, 
if,  to  a  letter  written  by  Airs.  D.  to  Mrs.  G,,  a 
satisfactory  answer  was  returned  as  to.  the  cjia- 
racter  (jf  A.  Mrs.  D,  accordingly  wrote  a 
letter  to  Mrs.  G.,  and  posted  it,  and  A„  wish- 
ing to  intercept  the  letter,  went  to  the  R.  post 
office,  and  obtained  the  letter  by  stating  that 
she  was  a  servant  of  Mrs.  G.,  and  then  burnt 
it :  Held,  by  the  fifteen  judges,  that  this  was  a 
larceny.     Reg.  v.  Jones,  2  C.  &  K.  236. 

And  see  Robbery,  2. 
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MANSLAUGHTER. 

Negligence. — Principal  in  the  second  degree, 
—If  each  of  two  persons  be  driTing  a  cart  at  a 
daDgerous  and  furious  rate,  and  they  be  incit- 
ing each  other  to  drive  at  a  dangerous  and 
furious  rate  along  a  turnpike  road,  and  one  of 
the  carts  run  over  a  man  and  kill  him,  each  of 
the  two  persons  is  guilty  of  manslaughter,  and 
it  is  no  ground  of  defence  that  the  death  was 
partly  caused  by  the  negligence  of  the  deceased 
himself,  or  that  he  was  either  deaf  or  drunk  at 
the  time. 

Generally,  it  may  be  laid  down,  that,  where 
one  by  his  negligence  has  contributed  to  the 
death  of  another,  he  is  guilty  of  manslaughter. 
Beg.  V.  Swindall,  2  C.  &  K.  230. 

MURDER. 

1.  Foreignship.— Indictment.— Witness.—kn 
indictment  preferred  at  the  assizes,  under  the 
Stat.  7  &  8  Vict.  c.  2,  for  a  crime  commit- 
ted on  the  high  seas,  need  not  conclude  contra 
formam  staiuti. 

A  negro,  who  was  called  as  a  witness,  stated, 
before  he  was  sworn,  that  he  was  a  christian 
and  had  been  baptized :  Held,  that  he  ought  to 
be  sworn,  and  no  further  question  could  be 
asked  of  him  before  he  was  so. 

On  the  trial  of  Brazilians  for  the  murder  of 
P.,  it  appeared  that  a  British  cruizer  engaged 
in  the  prevention  of  the  slave  trade  manned  two 
boats,  and  sent  them,  commanded  by  a  lieu- 
tenant, to  board  the  Brazilian  ship  F.  He  did 
so,  and,  finding  her  fitted  up  for  slavto,  but 
with  no  slaves  on  board,  took  her.  After  this, 
the  lieutenant  in  the  ship  F.  chased  the  ship 
E.,  also  Brazilian,  and  sent  a  boat  with  P.. 
who  was  a  midshipman,  to  board  her.  ^he  had 
slaves  on  board,  and  was  captured,  and  part  of 
her  crew  put  on  board  the  F.,  and  left  there 
with  the  captain  and  cook  of  the  P.,  as 
prisoners,  in  charge  of  P.  and  some  British 
seamen.  Neither  the  boats  nor  the  P.  after 
she  was  taken,  had  any  instructions  on  board, 
but  th6  cruizer  had.  Such  of  the  crew  of  the 
E.  as  were  thus  put  on  board  the  P.,  and  the 
cook  of  the  P.,  all  Brazilians,  rose  on  P.  and 
the  British  seamen  and  killed  them  all ;  but 
the  captain  of  the  P.  would  not  join  in  the 
transaction.  It  was  contended  for  the  prose- 
cution, that  the  P.  and  E.  were  legally  taken, 
under  the  stats.  5  G.  3,  c.  113,  and  7  &  8  G. 
4,  c.  74,  and  the  Portugese  and  Brazilian 
treaties  as  to  slave  trading;  and  that  the 
prisoners  w6re  in  lawful  custody,  and  the  ship 
P.  in  the  lawful  custody  of  the  Queen's  officers. 
The  prisoners  were  convicted  of  the  murder, 
but  the  15  judges  held  the  conviction  wrong, 
on  the  ground  of  want  of  jurisdiction  in  an 
English  court  to  tr}'  an  offence  committed  on 
board  the  P. ;  and  that,  if  the  lawful  possession 
of  that  vessel  by  the  British  crown,  through  its 
officers,  would  be  sufficient  to  give  jurisdiction, 
there  was  no  evidence  brought  before  the  court 
at  the  trial  to  show  that  the  possession  was 
lawful.    Reg.  v.  Serva,  2  C.  &  K.  53. 

2.  Accessories.—Indictment.— Cause  of  death. 
—An  indictment  for  murder  charged  A.  with 
giving  a  mortal  wound  to  B.  G.,  on  the  27th 


of  May,  of  which  wound  B.  O.  died  on  the 
29th  of  May;  and  that  Y.  and  Z.,  "on  the 
day  and  year  first  aforesaid,  were  present,  aid- 
ing and  abetting  A.  the  felony  aforesaid  to  do 
and  commit."  The  iury  founa  all  the  prisoners 
guilty  of  manslaughter;  and  it  was  objected 
FcA*  Y.  and  Z.,  that  the  felony  of  A.  was  not 
complete  till  the  death  of  B.  O.,  but  the  judges 
held  the  conviction  right 

In  one  count  of  an  indictment  for  murder, 
the  death  was  stated  to  be  by  a  blow  of  a  stick, 
and  in  another  by  the  throwing  of  a  stone. 
The  jury  found  the  prisonera  guilty  of  man- 
slaughter generally  on  both  counts,  and  the 
judges  held  the  conviction  right,  and  that  judg- 
ment could  be  given  upon  it;  and,  senMe, 
that  these  are  not  inconsistent  statements  of 
the  modes  of  death,  but  that,  if  they  had  been 
so,  no  judgment  could  have  been  given  on  this 
verdict.    Reg.  v.  O' Brian,  2  C.  &  K.  115. 

3.  Cause  of  death-wound. — ^An  indictment  for 
murder  charged  that  the  death  of  the  deceased 
was  caused  by  a  mortal  wound  of  the  head,  in- 
flicted with  a  swingle.  It  was  proved  that  the 
death  was  caused  by  a  blow  on  the  head  by  a 
piece  of  wood,  and  that  the  external  skin  was 
not  broken,  but  that  there  was  extravasation  of 
blood  pressing  on  the  brain,  and  a  collection 
of  blood  between  the  scalp  and  the  brain.  The 
surgeon  stated  this  to  be  a  contused  wound, 
with  efifusion  of  blood:  Held,  by  the  fifteen 
judges,  that  the  evidence  supported  the  indict- 
ment. Jleg.  V.  Warman,  2  C.  £p  K.  195. 

Casos  cited :  Reg.  v.  Smith,  0  C.  &  P.  173. 

ROBBERY. 

1.  Assault.  —  An  indictment  for  robbery 
charged  that  A.  and  B.  together  assaulted  C, 
and  robbed  him  of  his  watch.  At  the  trial  C. 
did  not  appear,  and  there  was  no  evidence  of 
the  felony ;  but  a  witness  saw  C.  on  the  ground 
on  the  night  in  question,  and  several  persons 
around  him  abusing  him,  and  this  witness  saw 
A.  strike  C.  The  jury  convicted  A.  of  an  as- 
sault, but  said  they  were  not  satisfied  that  A. 
had  any  intent  to  rob  C.  The  15  judges  held 
the  conviction  right,  and  held  that  the  11th 
section  of  the  stat.  1  Vict.  c.  85,  applies  wher- 
ever the  indictment  charges  an  assault,  and  the 
jury  negativing  the  felony,  find  guilty  of  the 
assault ;  provided  always,  that  the  finding  be 
in  respect  of  that  verv  same  act  which  the 
crown  seeks  to  make  felonious ;  identity  being 
the  question,  and  not  the  intention  of  the 
prisoner  to  commit  a  felony.  Reg.  v.  Birch, 
2  C.  &  K.  193. 

2.  Larceny  from  the  person.  —  A.  asked  B. 
what  o'clock  it  was,  ancl  B.  took  out  his  watch 
to  tell  him,  holding  his  watch  loosely  in  both 
hands.  A.  caught  hold  of  the  ribbon  and  key 
attached  to  the  watch,  and  snatched  it  frgm  B., 
and  made  off  with  it :  Held,  no  robbery,  \>ut  a 
stealing  from  the  person.  Reg.  v.  Walls.  2 
C.&K.  214. 


SERVANT. 


See  Larceny,  2. 


See  Evidence,  2. 


TRIAL. 
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RECENT   DECISIONS  IN   THE  SUPE- 
RIOR  COURTS. 


■.BPOKTBD    BT    BARBISTEaS    Or    THE    8BVBRAL 
COrTBTS. 

94irlr  CbxncrRar. 

Hemmg  y,  Swinnerton.      Michaelmas  Term, 
1846. 

AWARD    UNDBR    ARBITRATION    STATUTE. — 

JURISDICTION  OF  A  COURT  OF  RQUITY. 

# 

Demurrer  allowed  to  a  bill  praying  to  set 
aside  an  award  {not  alleged  to  have  been 
corruptly  or  unduly  obtained)  madepursu" 
ant  to  9^  10  Will-a,  c.  15. 

The  Court  of  Chancery  is  a  court  of  record, 
within  the  meaning  of  the  above  act ;  and 
is  thus  ousted  qf  any  jurisdiction  foreign 
to  the  enactments  of  thai  statute. 

This  was  an  appeal  from  a  decision  of  the 
Vice-Chancdlor  of  England,  overrulinff  a  de- 
murrer lo  the  plaintiflTs  bill,  \rhich~haa  been 
filed  for  the  parpose  of  setting  aside  an  award 
made  pursuant  to  9  &  10  Will.  3^  c.  15,  and 
praving  an  mjunction  to  stay  proceedings 
under  it. 

Mr.  James  Parker  and  Mr.  Daniel  appeared 
for  the  defendant,  and 

Ms^JSolt  and  Mr.  Wright  for  the  plaintiff. 

The  points  in  dispute  are  mentioned  h!  the 
judgment. 

.  The  Lor<^  Chancellor.  The  bill  raises  two 
questions. — First,  whether  the  case  comes  with- 
in  the  9&  10  Will.  3,  c.  15 ;  secondly,  whether 
a  court  of  equity  has  jurisdiction  to  grant  the 
injunction.  The  grounds  of  the  Vice-Chancel- 
lor's  decision  cot^d  not  be  collected  from  the 
imperfect  note  of  it  which  had  been  supplied. 
If  it  proceeded  on  the  assumption  that  the 
order  of  reference  had  not  been  made  an  order 
of  that  court,  such  reference  was  not  necessary. 
Davis  V.  Getty,  1  Sim.  &  St.  411 ;  Dawson  v. 
Sadler,  ibid,  537 ;  ^^ichols  y.  Roe,  3  Myl.  &  K. 
431,  In  the  latter  case  Lord  Brougham  had 
reyeraed  the  judgment  of  the  present  Vice- 
Chancellor  of  England  in  the  same  case,  5  Sim. 
156.  The  court  would  not  now  re-open  a 
question  sanctioned  by  such  authority  and 
preyailing  for  such  a  length  of  time,  it  had 
been  stated  in  argument,  that  the  Court  of 
Chancery  was  not  a  court  of  record  within  the 
stotute.  Lord  Eldon  had  decided  that  it  was. 
Vide  note.  In  the  matter  of  Joseph  and  James 
Webster,  1  Russ.  &  Myl.  498 ;  Pownaly.  King, 
6  Yes.  10.  It  had  also  been  urged,  that  eyen 
if  the  court  be  within  the  statute,  it  may  exer- 
cise its  ordinary  jurisdiction,  and  entertain  a 
bill  praying  relief  from  an  award.  But  the  act 
proyided  a  Summary  course  of  proceeding  after 
an  award  should  haye  been  made,  and  thus 
ousted  any  jurisdiction  foreign  to  that  directed 
by  the  statute.  As  it  was  clear  that  the  Court 
of  Chancery  was  such  a  court  of  record,  the 
plaintiff  ought  to  haye  applied  for  his  remedy 
m  the  manner  directed  by  the  statute.  The 
demurrer  must  therefore  be  allowed  with  costs. 


SUilU  Court. 

Re  Nias,    Nov.  12,  1846. 


FOUR  DAY  ORDKR,~AFPIDA>VIT. 

An  affidavit  in  support  of  amotion  for  the 
four  day  order  to  enforce  payment  of  a 
sum,  ordered  by  a  previous  order  to  be  paid, 
must  state  that  there  has  been  no  payment 
up  to  the  day  when  the  motion  is  made. 

In  this  case  an  order  had  been  obtained  be- 
fore the  vacation  for  payment  of  a  balance 
found  due  on  taxation  within  ten  days  after 
service.  Of  this  order,  service  at  the  office  of 
the  person  against  whom  it  was  made  had  been 
Bubsequentlv  substituted  for  personal  service. 

Mr.  Kindersley  now  moved  for  an  order  to 
miy  within  four  days  after  service;  service 
being  substituted  as  before.  The  motion  was 
intended  to  have  been  made  on  the  2nd,  and 
was  supported  by  an  affidavit,  that  up  to  that 
time  there  had  been  no  payment  under  the 
former  order.  But  the  Master  of  the  Rolls  re- 
fused to  make  the  order  without  an  affidavit 
that  the  money  had  not  been  paid  up  to  the 
day  when  the  motion  was  made. 

Lancashire  y.  Lancashire,    Nov.  12,  1846. 

INTERROGATORIES.— COMMISSIONER.— 
104TH  ORDER  OF   1845. 

The  commissioners  under  the  104th  Order  of 
1846,  may  examine  a  witness  previously 
examined  on  a  fresh  interrogcUory,  with- 
out any  order  for  that  purpose,  and 
ought  to  continue  his  sitting  so  as  tofacili^ 
tate  the  exhibition  of  such  interrogatories  if 
uequired. 

This  was  a  motion  for  leave  to  exhibit  a 
fresh  mterrogatory  before  the  commissioner  for 
the  purpose  of  proving  a  codicil  to  a  will  by  a 
witness  who  had  been  previously  examined  to 
prove  the  will.  In  the  course  of  the  discussion, 
however,  it  was  admitted,  and  Lord  Langdale 
expressed  his  concurrence  in  the  opinion,  that, 
under  the  oath  contained  in  Order  104  of  May, 
1845,  fresh  interrogatories  could  be  exhibited 
for  the  examination  of  witnesses  previously  ex- 
amined at  any  time  during  the  continuance  of 
the  commission;  the  old  practice  of  requiring 
an  order  of  the  court  before  a  witness  was  al- 
lowed to  be  examined  upon  a  fresh  interroga- 
tory before  the  commissioners,'  having  arisen 
from  the  former  oath  requiring  him  to  examine 
the  mtnesses  on  the  interrogatories  "  now  pro- 
duced;"  whereas,  in  the  oath,  as  at  present 
framed,  the  word  "now"  is  omitted.  So  that 
the  practice  upon  a  commission  is  assimilated 
to  the  old  practice  before  the  examiner.  ITie 
difficulty  in  the  present  case  was,  that  there  was 
no  mterrogatoiy  property  adapted  to  prove  the 
codicil,  but  only  one  adapted  to  prove  the  will, 
and  the  commissioner  refused  toaJilow  the  wit- 
ness, after  he  had  been  examined  upon  this  in- 
terrogatory to  prove  the  will,  to  be  examined 
upon  It  again  to  prove  the  codicil. 

Mr.  Kindersley  and  Mr.  Basalgette  for  the 
motion. 


IK) 


Sttfoimr  Cmit!t9 1  Vioe^kuneelhr.    Qmtm^s Bench. 


Mr.  Turner  and  lie.  WAeier  contrk. 

Lord  Langdtde  exjiressed  hi«  opinion  that 
the  commissioner  ought  to  have  continued 
sitting  vntil  a  proper  interrogatory  could  be 
procured,  which  he  liad  no  doubt  as  to  his 
light  to  receive ;  and  therefore,  notwithstand- 
ing the  original  error  on  the  side  of  the  parties 
making  the  application,  made  the  costs  costs  in 
the  cause. 


VicftftZTiMcrUor  of  Crnglan^. 
BagnaU  v.  Whitehouse.    Nov.  12,  184G. 

PAYMENT  OF  HON  BY  INTO  COURT. 

AppUcatitm  may  be  made  for  paifmemt  uiAo 
court  of  a  sum  ofmomty  ascertained^  pur- 
suant  to  an  order  of  the  court,  to  be  the 
amount  of  damayesj  aUhough  the  certificate 
of  such  damage  was  only  intended  to  be 
used  as  evidence  in  the  cause. 

This  was  a  motion  for  payment  into  court 
of  a  sum  of  604/.,  under  thie  following  circum- 
stances : — ^The  plaintiiT  having  instituted  a  suit 
to  prevent  the  defendants  from  working  under  his 
mine,  obtained  an  injunction  for  that  purpose, 
which  the  defendants  moved  to  dissolve,  and 
on  the  hearing  of  the  latter  motion,  an  order 
was  made  by  which  two  persons  were  named 
as  vahiers,  to  ascertain  the  quantity  and  value 


iS«reii'«  ISciirl. 

(Before  the  Four  Judges.) 

Hopkins  v.  Richardson.     Michaelmas  Term, 

1846. 

INDEBITATUS    ASSUMPSIT.  —  WORK    ANB 
LABOUR.— SPECIAL  AGREEMENT. 

A.  is  let  into  the  possession  of  a  house  belong- 
img  to  fi.,  mnder  a  paroi  agreement^  thai  if 

A.  will  toy  out  a  sum  of  money  in  repairs, 
KwUl grant  him  a  lease  of  the  house  for 
twelve  years.   A.  completes  the  r^airs,  and 

B.  then  refuses  to  grant  the  lease. 

Held,  that  there  was  not  evidence  to  show 
that  the  agreement  was  rescinded,  nor  that 
the  work  was  done  at  the  request  and  for 
the  benefit  of  the  defendant,  so  as  to  sup^ 
port  an  action  of  indebitatus  assumpntfor 
work  and  labour  :  and  the  court  set  aside  a 
verdict  wkick  had  been  found  for  the  plain- 
tiff, and  granted  a  new  trial. 
This  was  an  action  of  indebiiatms  amampsit, 
for  work  and  labour,  tried  before  Mr.  Justice 
Coleridge,  when  a  verdict  was  found  for  ihe 
plaintiff  for  the  sum  of  391.    It  appeared  from 
the  evidence  in  the  cause  that  the  plaiiitiff  had 
taken  a  house  of  the  defendant  under  a  parol 
agreement,  that  if  the  plaintiff  would  do  certain 
repairs  to  the  house,  the  defendant  would  grant 
him  a  lease  of  it  for  twelve  yeara.    The  repaics 
were  executed  by  the  phunttff,  the  house  was 
placed  in  a  condition  calculated  to  produce  an 


of  the  coal' that  had  been  taken  by  the  defend-  inaproved  rent,  but  the  defendant,  when  ro- 
ants  from. under  the  plaintiff's  mine,  and  ! i'?®***"' /®*^««d  to,  R«n*.  a le^jw  of  the^pre- 
that  such  valuers  should  make  their  certificate. 


which  should  be  evidence  in  the  cause,  each 
party  having  liberty  to  apply  to  the  court  as  he 
should  be  advised.  The  vduers  having^ made 
their  certificate,  by  which  they  certified  the 
value  of  the  coal  ao  abstracted  to  be  604?.,  a 
motion  was  now  made  on  the  part  of  the  plain  • 
tiff  that  the  defendants  should  pay  that  sum 
>nto  court. 

Mr.  BetheU  and  Mr.  Daniel,  for  the  motion, 
oimtended,  that  as  the  sum  sought  to  be 
brought  into  court  was  for  ascertained  damage, 
it  was  a  matter  of  course  that  the  order  should 
be  made. 

Mr.  James  Parker,  contr^,  said  that  the  cer- 
tificate of  the  valuers  was  merely  intended  to 
be  used  as  evidence  in  the  cause,  and  the  court 
ought  not,  therefore,  before  answer,  to  order 
money  to  be  brought  into  court  in  respect  of 
which  there  was  no  admission  on  the  part  of 
the  defendant. 

The  Vice-Chancellor  said,  that  the  order 
might  not  have  expressed  what  the  parties 
meant;  but  it  contained  the  words  that  the 
parties  shoidd  be  at  liberty  to  apply  to  the 
court  as  they  should  be  advised.  It  could  not 
have  been  intended  that  when  the  amount  of 
tiw  damage  was  ascertained,  the  defendant 
should  keep  it  in  his  pocket,  lliis  was  a  fair 
subject  about  wliich  to  apply  to  the  court,  and 
the  order  most  be  made. 


I  mises.  It  appeared  also  that  the  plaintiff  ' 
let  into  possession  of  the  premises  after  tl» 
agreement  was  entered  into.  The  learaed 
judge  told  the  iury,  that  if  they  were  s^isfied 
that  the  defendant  would  not  perform  his  con- 
tract,  or  thai  there  Mrere  circumstances  under 
which  they  could  say  that  the  contract  was  re- 
scinded, that  the  phuntiff  would  be  entitled  to 
recover  the  sum  he  had  laid  out  in  tlie  repur  of 
the  house. 

A  rule  nisi  having  been  obtained  for  a 
trial,  on  the  ground  of  misdirection, 

Mr.  Humfrey  now  showed  cause.   The  i 


of  Gray  v.  HiU,*  and  Phillips  v.  Jones,**  are 
strong  authorities  in  support  of  the  general 
proposition,  that  if  the  plaintiff  pevforms  work 
for  the  defendant  on  a  specific  agreement,  and 
the  defendant  afterwards  refuses  to  perform  his 
part  of  the  agreement,  that  the  plaintiff  is  then 
able  to  sue  in  indebUatms  assumpsit  for  the 
value  of  the  work  done.  Unless  the  plaintiff 
can  sue  in  this  form  of  action,  he  is  without 
remedy-  The  contract  not  being  in  writing, 
and  being  made  in  respect  of  an  interest  in 
land,  is  void  under  the  Statute  of  Frauds ;  he  is 
deprived  of  his  remedy  on  the  agreement  cither 
at  law  or  in  equity.  (Wightman,  J.,  the  pha&- 
tiff  still  continues  in  possession  of  the  premises, 
and  the  postession  is  part  of  the  consideralmL 
for  the  agreement]  The  plamtiff  may  be 
ejected  to-morrow,  und  has  no  defence  either  to 


*  1  Rynn  ^  Moody,  420. 
''AdllL&ElUB,3Sa. 
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an  action  «f  ^ectment,  or  an  action  lor  use  and 
occapatioQ  for  the  improved  rent.     The  di- 
rection^  therefore,  of  the  learned  judge  was 
quite  correct 
Mr.  M,  D,  HiUirm  not  heard  in  support  of 

Lord  Dmhmm,  G.  J.  The  pluntiflT  can  only 
racover  in  indebitaiuM  assunqfsit  for  work  and 
labour  on  the  suppoei^n  that  the  contract  has 
been  rescinded.  The  pluntiff  has  been  let  into 
possession  of  the  house  and  still  continues  to 
occupy  it,  and  the  work  has  been  done  for  the 
impioYvment  of  the  house,  and  under  those  cir- 
cuDsatanoes,  it  is  iaspossible  to  ssf  thai  there 
has  been  any  rescission  of  the  contract. 

Cohndfe,  J.  I  seem  to  have  been  led  into 
an  error  in  telling  the  jury  that  a  refusal  to 
perform  the  contract  on  the  part  of  the  defend- 
ant is  to  be  i^oed  on  the  saaoe  footing  as  if  the  I 
contract  had  been  mutualiy  rescinded.  The 
evidence  is,  that  there  has  been  no  rescission  of 
the  contract,  and  I  believe  I  ought^  to  have  ioid 
the  junr  that  if  they  believed  the  evidence,  they 
must  nnd  a  verdict  for  the  defendant. 

Wiffhtman,  J.  I  nm  of  the  same  opinion. 
The  plaintiff  was  let  into  possession  of  the  pre- 
mises on  a  special  agreement,  that  if  certain 
work  was  done,  he  was  to  have  a  lease  granted 
him.  The  work  is  done,  and  the  de£efndant 
afterwards  refuses  to  grant  a  lease,  upon  which 
the  plaintiff  bripffB  his  actioB  of  mdebitaius  as- 
SMtnfisit,  In  or£r  to  support  this  action  there 
must  be  a  resdssion  of  the  agreement,  and  one 
test  that  the  agreement  has  been  rescinded  is, 
that  the  parties  are  to  be  placed  in  the  same 
situation  as  they  were  before  it  was  entered 
into.  In  this  respect  I  think  the  case  for  the 
platnliff  fails,  for  be  not  only  has  had,  but  still 
continues  in  "die  possession  of  the  premises. 
He  also  fails  to  show  that  the  work  was  done 
at  the  request  and  for  the  benefit  of  the  defend- 
ant, because,  as  far  as  the  evidence  goes,  the 
plaintiff  seems  to  have  had  all  the  benefit  of  the 
repairs  that  have  been  done. 

Erie,  J.  There  appears  to  me  no  evidence 
to  go  to  the  jury  that  the  work  was  done  at  the 
request  and  for  the  benefit  of  the  defendant 
Tor  anything  that  appears,  the  plaintiff  may 
have  had  tl^  entire  oenefit  of  the  work  that 
has  been  done. 

Rule  absolute. 


MoberU  v.  Fouikei.    Nov.  7,  1646. 

OF  PROOBttDINOS,  WHRN  TOO 
I«ATE. 

A  tmue  was  tried  before  the  under-sheriff 
daring  the  long  vacation,  and  a  verdict 
Jmmdfar  the  plaint^:  a  judge's  order  was 
Iften  oMomerf  by  the  defendant  to  stay  all 
fmiher  yioeeemugs  wttU  the  fifth  day  of 
the  nextterm :  Held,  that  a  motion  made  on 
the  fifth  day  of  term  for  anew  trial  was  too 
hie. 
C.  James,  SeijeaBt,  moved  for  a  new  trial  in 
,  whicn  had  been  tried  dortng  uie  long 
TaorfioBfiefere  the  under-dienff  of  Middlesex, 
and  a  ^vrdicifuuud  iKor  Ifae  |Auntiff. 


Pattesom,  J.    Ase  yon  not  too  late?    You 

should  have  moved  within  the  first  four  days 
of  term,  and  this  is  the  sixth. 

C.  Jones.  I  mentioned  this  case  yesterday, 
and  aaked  lewe  to  move  it  to-day, 

Pattesom,  J.  That  can  only  place  yon  to- 
di^  in  the  same  position  as  if  you  had  moved 
Yesterday;  now  you  were  too  late  yesterday,  it 
being  the  fifth  day  of  term. 

C.  Jones.  But  in  this  case  an  order  was  ob- 
tained from  the  judge  at  chambers  to  stay  pro- 
ceedings, and  the  terms  of  the  order  are  to  stay 
all  prooeedings  until  the  fifth  day  of  the  pre- 
sent term ;  now,  as  I  am  to  be  taken  to  have 
moved  yesterday,  it  is  submitted  that  the  mo- 
tion is  m  time. 

Patteson,  J.  Suppose  the  order  had  been 
to  stoy  all  proceedings  until  next  Hilary  Term, 
do  von  mean  to  say  that  you  could  have  moved 
witnin  that  time  for  a  new  trial  ?  You  certainly 
coold  not  have  done  «o ;  by  the  order  to  stay 
until  the  fifth  day  of  term,  it  is  merely  meant 
that  die  nartaes  ar«  to  take  no  further  steps 
until  yon  nave  bad  your  opportunity  to  move 
within  the  first  four  days  of  term ;  that  you 
hav«  not  done,  and  so  yon  are  too  late. 

Rule  refused. 

Etqparte  WeHwark  and  another,  Nov.  17,  1846. 

AFFIDAVITS  USED   IN   MOVING   FOR   A    CEB- 
TIORARI,  HOW  TO  BE  INTITULED* 

On  mmrimgfor  a  certiorari  to  remove  a  con- 
viction, the  afidavits  most  not  be  intituled 
aeinamy  cause,  if  they  are  so  intituled  they 
cannot  be  read. 
Robinson  appeared  to  show  cause  against  a 
rule  obtained  by  Archhoid  for  a  certiorari  to 
bring  np  a  conviction  made  by  two  justices 
under  the  Truck  Act,  (1  &  2  W.  4,  c.  37.)  He 
stated  that  he  had  a  preliminary  objection  to 
the  affidavits,  on  which  the  rule  nisi  had 
been  obtained.  The  affidavits  were  intituled, 
in  the  Queen's  Bench :  —  "  In  the  matter 
of  the  Queen  against  Robert  Weilwork  and 
James  Weilwork."  This,  it  was  sub- 
mitted, 'was  wrong;  there  was  in  fact  no 
such  case.  It  was  true  that  the  parties  had 
been  summarily  convicted  before  two  justices, 
but  there  was  no  prosecution  or  other  proceed- 
ing pending  agamst  htm  at  the  suit  of  the 
Queen  in  this  court.  Bxparte  Nopro,  1  B.  & 
C.  86  7»  was,  it  was  contended,  a  case  exactly 
in  point.  The  affidavits  in  that  case  were  used 
in  moving  for  a  rule  nisi  for  a  certiorari,  and 
were  intituled,  "The  King  against  the  Justices 
of  Essex;"  and  it  was  there  held  that  they 
should  not  have  been  intituled  at  all«  as  no 
cause  was  pending  before  the  court. 

Arehbeia,  in  support  of  the  case,  contended, 
that  it  had  never  been  held  that  an  affida* 
vtt  intituled  as  the  present  were,  "In  the 
matter  of,"  was  bad  in  moving  for  a  certiorari; 
the  Astinction  between  tiiis  case  and  Exports 
Nopro  was,  that  there  the  affidavits  were  inti- 
tcded  ''The  Eing  against,"  which  made  a 
great  difimnce;  it  m^t  as  well  be  said  that  it 
was  wrong  to  intttide  the  affidavits  in  the 
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Queen's  Beoch,  as  the  cause  was  not  pending 
there. 

Patteson,  J.  When  I  look  at  the  affidavits 
and  see  them  intituled  "  In  the  matter  of  the 
Queen  aj^a'mst  A,  and  B./'  what  am  I  to  un- 
derstand by  it  ?  what  does  it  mean  ?  It  is  an 
affidavit  intituled  in  something  in  ti^s  court ; 
now  there  is  n6j|iiif(  In  the  conrt.^th  liiat 
title,  and  thrf  wading  th^  words  "  In  the 
matter/'  does  not  alter  the  question.  I  can 
not  receive  these  affidavits,  and  therefore  the 
rule  must  be  dischai^^* 

Rule  discharged. 


Common  9U9a, 

Petkerbridge,  appeUaut,  and  Ash,  respondent. 

Michaelmas  Term,  Nov.  11,^1846. 

REGISTRATION   APPEAL. — APPLICATION  TO 
ENTER   NUNC    PRO   TUNC,    a    ^ 

Where  it  appeared  that  owag  to  delmf  on  the 
part  of  the  appelfant'^  attorney,  the   re- 
quisite notice  of  appeal  had  not  been  pro- 
cured, so  as  to  be  lodged  mth  the  master 
wi^Un  $ks  first  f&ur  days  qf  the  term,  as 
required  by  the  62nd  section  of  the  6  Vict. 
c.  18,  the  court  reused  to  allow  the  appeal 
to  be  entered  nunc  pro  tunc. 
I)owlina,  Seijeaut,  on  behalf  of  the  appel- 
lant, applied  for  leave  to  enter  this  appeal  nunc 
pro  tunc.    The  statement  of  the  case  had  been 
delivered  to  the  master  within  the  proper  time, 
namely,  the  4th  day  of  the  present  term.    But 
finding  that  the  notice  of  appeal  required  by 
the  6  Vict.  c.  18,  a.  62,  was  not  attached  there- 
to, the  master  had  refused  to  enter  the  appeal. 
The  affidavit  of  the  appellant's  country  at- 
torney  stated,  that  the  statement  of  the  case 
had  been  duly  made  out  on  the  25th  of  Oc- 
tober, and  that  the  deponent  had  on  the  4th  of 
the  present  month  gone  to  his  client,  a  distance 
of -some  miles,  to  procure  the  requisite  notice, 
but  finding  him  absent,  he  had  been  unable  t6 
obtain  his  sigaatore  to  the  notice  until  eight 
o*<:look  of  that  evening.    It  was  then  too  late  for 
the  next  post,  but  by  the  earliest  opportuni^ 
next  morning  the  notice  was  dispatched,  and 
reached  London'the  sapie  evening,  not  however 
in. sufficient  time  to  be  delivered  to  the  master 
dh  that  the  last  of  the  four  days  allowed. 
Under  these  circumstances  it  was  submitted 
thi^/court  would  grantthe  application,  the  64th 
section  of  the  6  Vict.  c.  18,  giving  a  discre- 
tjpaary  ppweic  fpr  that  purpose.    The  case,  tqo, 
of  ^niey  v,  Topham  ana  another,  5  Man.  & 
6r.  1,  seemed  to  show  that  circumstances  might 
exist  to  warrant  the  entering  of  the  appeal  nunc 
pro  tunc. 

By  the  court.  But  what  are  the  drcum- 
stances  here  ?  The  appellant's  countejr  attorney 
does  not  think  of  obtaining  the  requisite  notice 
until  the  very  latest  moment,  although  he 
knew  long  before  that  it  was  necessary,  and 
had  plenty  of  time.  Then  when  he  does  apply 
for  that  purpose,  his  client  is  absent,  as  it  was 
not  at  all  unlikely  he  would  be.  There  was 
really  no  sufficient  ground  for  the  application. 
Application  refused. 


BUSINESS  OP  THE  COURTS. 
Court  0f  Girc^equer. 

Miehaetmas  Term,  10th  Victoria. 


•PeCIAL   PAPtR. 


This  Court  will  hold  Sittiags  oa  Fridmy  the  f  7th, 
aad  Saturday  the  98th  dnys  of  November,  instaJiC,  and 
alto  oa  Wgdn^isy^  tl^  tn^  dif  of  Deeembtr  iMZt, 
snil  tlie^three  f<illowlaff  diys ;  fod  also  oa  &U«r- 
day,  thi  ]2t!i  day  of  ^yecetnber  next,  and  will 
proceed  in  di^posiag  of  the  business  thea  peadtog 
ID  the  Special  Paper. 

tn^lK  i'df.tnCK.  J.  t*ABSB. 

£.  H.  Al  llERSON.        R.  If.  ROLPS. 

If  the  afigamentfl  on  Wiits  of  Error  horn  tlia 
Queen^s  Benc!i  are  not  concluded  oa  the  Sod 
Dec,  the  Court  will  not  hold  Sittingi  oa(il  they 
areconoladed. 


Cf  tttrxl  Criminal  Court 

To  the  Sittinga  f jr  the  remainder  of  this  year» 
frhich  ire  stated  in  our  last  Number,  namely  :— 
Monday,  Nov.  23rd         |       Moodiy,  Dec.  14lh. 
We  now  add  thosa  for 

184r. 

I    ay.  June  t-k^.  * 


Monday,  Jan.  4tb. 
Monday,  Feb.  ist. 
Monday,  March  Ist. 
Monday y  April 5tb. 
Monday,  May  lOth. 


t  n  1  ay,  July  5th. 
Monday,  August  lOth. 
Monday,  Sept.  9cHh. 
Monday,  dct.  25th. 


ADMISSION  OF  SOLICITORS.       , 

The  Master  of  the  Rolls  has  appointed  Wed- 

neaday,  Nov.  25th,  at  the  Rolls  Court,  Wedt^ 

minster,  at  one  in  the  afternoon,  lor  awvaring 

in  Solicitors. 

The  Common  Law  Admission  6r  Certificate 
of  Practice  for  the  current  vear  must  be  left  at 
the  Secretary's  Office,  Rolls  Yard,  Chancery 
Lane,  before  twelve  o'clock  on  that  day. 

[This  is  a  very  considerate  arran^emebt  for 
those  whose  articles  have  not  yet  expired.] 


THE  EDITOR'S  LETfER  BOX- 

We  think  the  work  by  Mr.  Serjeant  Merer 
wether  and  Mr.  Stephens  is  the  best  and  most 
complete  book  on  corporations  adapted  to  the 
purpose  of  our  correspondent  at  Newport. 

We  ar6  not  aware  of  any  law  library,  except 
those  in  the  Inns  of  Court  and  at  the  Law 
Institution.  The  former  is  confined  to  the 
members  of  the  bar  and  students;  and  the 
latter  to  the  members,  and  such  clerks  as 
are  or  have  been  under  articles  and  are  in  the 
office  of  members.  We  hope  H.  R.  will  be  able 
to  procure  the  books  he  wants.  It  appears^ 
that  if  the  rules  at  the  Law  Iiistitution  per- 
mitted the  admission  of  stranp^ers,  it  woijd  not 
be  convenient  to  admit  them  on  aeconnt  of 
the  present  Large  number  of  members ;  but  it 
is  intended  to  enlarge  the  Uh^ury  or  build  uA 
additional  one  for  students ;  but  the  rights  of 
members  are,  of  course,  paramount. 

We  trust  the  Legal  Almanac,  Remembrancer, 
and  Diary  for  the  ensuing  year,  which'  •  has 
been  published  thus  early  for  the  conv^ence 
of  some  of  its  subscribers,  wiU  be  found  to 
contain  very  material  additions  and  ua^ 
provements. 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  NOVEMBER  28,  1846. 


**  Quod  magwad  not 
Pertinet,  et  neteiiv  malimi  w^ 


HoftAT, 


OPERATION  OF   THE  POOR  RE- 
MOVAL ACT. 

Wb  are  quite  lensible  how  much  etftier 
h  if  to  criticise  an  act  of  parliament  than 
to  frame  one  which  is  not  open  to  objec- 
tion ;  but  when  documents  Jf  Uiis  nature 
mmi  authority  are  prepared  in  so  bungling 
mid  Imperfect  a  manner  as  to  serve  only 
to  create  doubts,  and,  instead  of  settling,  to 
Araw  that  branch  of  the  law  to  which  they 
relate  into  confusion  and  uncertainty ;  and 
when  this  happens  not  in  a  solitary  in- 
atance,  but  in  several  during  the  course  of  a 
single  session  of  parliament,  it  is  impos- 
aible  to  avoid  the  conclusion,  that  the  duty 
of  preparing  acts  of  parliament  is  thrown 
upon  incompetent  persons,  or  that  the 
system  under  which  they  are  framed  is 
easentially  erroneous  and  defective.  Pro- 
bably the  disgraceful  result  is  owing,  partly 
to  the  delects  of  the  system,  and  partly  to 
the  unfitness  of  the  persons  selected.  Be 
this  tm  k  may,  the  evil  is  one  of  such  in- 
creaaing  magnitude,  and  fraught  with  con- 
sequences so  injurious  to  the  public,  that 
BO  government  ought  to  hesiute  in  at  least 
endeawntrmg  to  apply  a  remedy.  If  any 
member  of  the  cabinet  doubU  that  the  oo- 
caaioo  has  arisen  when  interference  cannot 
be  delayed  without  dbcredit,  let  him  refer 
to  the  Poor  Removal  Act  of  last  session. 
JBx  smo  duee  immei. 

This  measure,  it  may  be  remembered, 
was  announced  by  Sir  Robert  Peel,  at  the 
commencement  of  the  last  sessimi,  as  one 
calculated  to  effect  an  important  ameliora- 
tion in  the  condition  of  the  poor,  the  lead- 
bg  enactments  securing  the  privilege  of 
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irremovability  to  all   persons,  after  five 
years  of  continuous  industrial  residencer 
and  protecting  a  widow  from  compulsory 
removal  from  the  parish  in  which  her  hus- 
band died,  for  a  period  of  twelve  months.^ 
When  the  bill  was  presented  to  the  House- 
of  Commons  in  the  first  instance,  it  coo- 
tained  forty  sections  and  seven  schedules  f- 
and  at  this  early  period,  whilst  expressing 
our  cordial  approval  of  the  principle,  so  fhr^ 
as  it  professml  to  confer  any  advantage  or 
immunity  on  those  who  are  compelled  to 
seek  for  parochial  relief^  we  took  oocaaion'^ 
to  direct  attention  to  the  obvious  haste  and 
absence  of  consideration  with  which  ^ 
proposed   enactments  were    drawn,    and* 
ventured  to  hint,  that  the  constructioii 
must  have  been  entrusted  to  some  person 
insufficiently  qualified  for  the  undertaking.^ 
The*subject,  however,  was  laid  asidemr 
more  pressing  topics.   The  bill  was  ''  hung 
up,"  as  the  phrase  is,  in  the  House  of 
Commons,  during  the  discussions  on  the 
repeal  of  the  com  laws,  and  until  after  the 
resignation  of  Sir  Robert  Peel  and  his  col- 
leagues, when  it  descended  as  an  heur- 
loom  to  their  successors.    In  the  hands  of 
the  present  government  the  measure  waa 
considerably  altered  without  helng  ren- 
dered more  perfect ;  and  when  it  chained 
the  royal  assent  on  the  26th  Au^t  hist^ 
it  contained  only  ten  section^  including* 
those  limiting  the  operation^ 
England,  and  authorising 
or  repeal  in  the  same  sessiQ 


•  See  Summary  of  the  ProvSlbll9«.I^-  Obf » 
of  28th  March,  1846.  ^  V    !  -  -  , »' 

*  Tide.  voL  31,  p.  498r       f:   ^J 
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From  this  short  act,  (9  &  10  Vict.  c. 
66,^)  to  which  two  governments  acted  as 
sponsors,  and  which  has  not  yet  completed 
a  three  months  existence,  as  much  doubt, 
perplexity,  confusion,  and  injustice  has  ai- 
r^acly  arisen,  as  from  any  enactment  of 
equal  extent  thftti  enenmliera  cbe  tutult 
book;  and  it  i^reafly'to  'be  af^pr^end^d 
that  before  the  legislature  can  pass  a  re- 
medial act,  the  poor,  Whomit  wsstntemied 
to  benefit,  'will  have*  ioftered' serieosly 
from  its  operation. 

It  would  be  in  vain  to  attempt-  to  ettti' 
merate  all  the  p<|uits  of  difficiiltj  whidi 
present  themselves  upon  \he  construction 
of  this  unfortunate  piece  of  legisfatnm;  or 
even  to  particularise  the  instances  in 
which  persons  of  great  professional  expe- 
rience and  authority  have  fbund  th^m* 
selves  constrained  totffffer  with  eacii  other 
in  their  interpretation  of  its  sevend  claase»a 
W^  l—^tt  from.^  €itt»\9gy  iseued  by  th^ 
^«ev  Tmw  Gomnsbsionersi  that  in  conse** 
q^enteofvarioua  iB«)airies-Rmde  of.  theoa 
a4<l0  Ihcl  ctMistf  uctioB  of  the  t>et,  they  co»^ 
aMfttod.  the  Attorneyiaad.SolieitprQeniNnd 
upan  oertain.  potou^ which  they--  deem^  of' 
meal  ttopartupce.  We-  annex<  irom.  the 
modkt  the  varaiort  givcA.  by  the  pour  law 
attthecities  of-  the'  opiniort  of  Che  Uw> 
cAk:ei3s,'j«iilt2ieir<  Uitderstanding:  as  to  its^ 
appKeaiion^  hef^g  owr  reatl^ato  bear  id 
mindf  ibat  the  o|ianMife»iof •  the  low^  officera^ofi 
tbe  crown^  although  entitled  to  great  res^ 
j^ieet^as  comi^from nseB  fereaiesi  in  the^ 
rattk&of  tbc  professien,  baa  not  the  weight- 
df  judicial  authority, .  aDd>  when  unacoom* 
panied'  by  cases  or  neaiBonSf  is  fairly^  open 
ta  be  qyeatioaed  and  oonlrovertedj  As: 
the.  FfKNTi  Law  CmniissioMers'  circular 
dees'  net  rel^r  to  to  the  queries:  upon 
which'  the-  opinion  of  tber  attorne|r  and 
eriioitov.  was*  taken,  the-  aAswcrs  may  be 
in  soHM  degree  mittldligible  to  aiiebof 
our.  readers-  as  are  net  intioiately  ac*- 
quainted  with  the  provisiuaax)f  the^act*. 

We  may  therefore  observe,  that  the  lalt 
tectiott  of  die.  statute  eoects*  that  **  no 
paraon-  sheU  be  reaaeved^  nor  abali  any 
warrant  be  granted  for  the-  removal  of  any 
person^  from*  ai^  perish  in  wbiob  audi, 
peraoii^  shall  have  resided  for  fite.  years^ 
next  b^re  tbeappitcatibn  for  the  war^ 
rantr  ^tb  a^piorao^  tliat*  in  the  coaftpu^ 
tiftion  of  this  period<  of  five-  years'  certain 
periods  shall  be  for  all  purposes  excUtded, 
-^s.  where  the  pauper  shall  be  a  prisoner, 
a  patient  in  an  hospiul,  in  the  naval  or 


•  See  the  Act,  voL  33,  p.  505. 


military  service,  or  b  recipient  of  parechid 
relief.  The  question  at  once  arises,  if  any 
of  the  events  contemplated  in  the  proviso 
has  occurred  within  five  years  next  before 
the  passing  of  the  act,  has  that  circum- 
stance rcnderedthe pauper removeable ?  ia 
other  words,  ir  the*  proviso  retrospective 
01^  onlji  -  prospective?  -  The  law  officers 
are  of  opinion  that  it  is  not  retrospective, 
butrit  is'Slated  thai  wChosegensJeiDeii  added 
that  they  oame  to  thia  cewdoaieH  yaw  tJk 
lanffuageofthe  proviso,  although  tkofhad 
no  doubt  the  intention  ^  the  legieUUure  iros 
tf  make  the  proviso  rUrotpective.  If  the 
attorney  and  solicitor's  opinion  be  well- 
fbmided  in  this  particular)  the  declarations 
of  the  legislature  and  its  intentions  are  di- 
rectly tft  variance. 

A  question,  of  a  somewhat  similar  nature 
arises  under  the  2nd  section,  with  regard 
to  wfldowa^  residing  in  a  parish  in  which 
tlrqy{are  not  lettled,  and  whose.  htisliaodi[| 
died  before  the  pafsipg,  of  the  act.  Does 
the  act  prevent  the  j*emoval  of  a  widow  so 
oireiiawiaoGed«duriii|^  the  first  jfoar  of  liar 
widowhood?  The  la w»  officers  say  itdoes^ 
net. 

Tlie.most  important  and  difficult  :quest: 
tion  which  iias  yet  arisen,  however,  is  not., 
notified,  or  referred  to  intlie  p4ibUsh(s4: 
opinion  of.  tbeAtlovney-Geoeral-  and  .^<^: 
lioiter^enerai..  W^nlai  theittt^prfh^kUst 
the  removal  of  poor  personii  (roa»  a^parish  ini 
which  they,  are  not.settled«btit  vac  whiciir 
they  have  residedfof  five  yearSf  it  mahes<{ 
no  provision  for  the  support  of  such  per-, 
sons'  whl»  they  become  onargeable^  Leaving, 
it  aa A  matter  of'doobty  whether,  the  qbUga>r, 
tion  to  relieve  atpaeper  renderedirreroeve*: 
ablo  by  thisact»  lies  upon  tl^  fiaraah  ii^! 
whidi  ho  r08idea»  or  in  that  in  which  lie  is 
legally  settled;,  or  whether  a  pauper  irre-. 
moveable  oader  the  act^and  residing  away 
from  hisown  pariali  ia^ntitled  to  9Sif,  relief* 
It  would  appear  from,  the  fiiai  cisoulitf 
isseed  by  the  Poor  Law  ComroiaBiOBer%^ 
that,  they  consider:  non-reaideni'  relief< 
shoukl  be  discontinued,  and  thai  the  obli'^ 
gation  to  relieve  restSrC^tea  the  plaee  where 
Uie.  pauper  actually  lives.  The  act»..how- 
ever».oootaina.ne  such  provision,,  and  the 
law,  previous  to  the  passing,  of  the  aiaU 
9'&  10  Viou  c;  66,.  imposed  neobligetioa 
on  parishes  to  maintain  unsettled*  pecaona^ 
or  allow  such  persons^ relief,  unlesa  where 
they  came. within  thedescription  of  eartcej- 
pootr,  and/ it  would  appear,  to  be.  a  forced 
dafiidtieA.of  that  term. to  apply,  it  to<a<per- 

^  SeevoL 32,,p* 6a4» 


Q^mmHintt'^amBoaii 


a«r 


arlHBti  fip» 


JfBW^^  lit  *  Inv^  piRVtIint 

^T^  dffllcultieB  cr«rtrf*i)3r  tfte*  wet  iir 
aBhiintkering  relief  Have  b'e'on  (kf  strongljr 
felt  bjrinaoy  boards  of 'gnanUao^^  thatthej 
hiiifthi)ipane)j&«|idwife|jf  ^pmaiothe  cyiRr- 
ciusioo,  to  treat  the  act  as  a  dead  letteivud 
proOBBd'a*  if  It  lieter  hai  been,  pawwij  tn 
tnwy  iwrtaiyq  m  wHich^  thc^F^ean  iqduQ^ 
other  boards  totictoirtMetafne  jodicrous  re- 
aoliiiiuii.  The*  Uiwufttnoiw  'CXXMtKpSBticeirat 
carrying  thcF/pinvi^oBai  of^ihfe  act  into 
complete  operation,  atcao  clearly  and  tern- 
p^ately  e^^pl^n^d  in  a  report  furnished, 
b^ll  cominittee  {[^pointed  by  tfie'  guafdiVns 
of  the  city  of  London  uiiibh^  that  we  re- 
gffli  aiirinabiNt^  ta'  find  voamc  Ibr  niore 
than .  tliee  followii^  extract:  frtfm  >fele;  re<^ 
popft:— ^ 


i^Wcs,  fini".  sakl.  tlia  canumUe^  "  that .ia 
tne,  constructipn/  of  the  act,  there  exists  tha 
most  opposite  and'  conffictihg  opinions*  wliert- 
b^'Ae*pracflce  of  the'  several  unions  through- 
out theiawBtlry  hms>  aasnmed  an*  iBOonrenient 
dkMMSywkiphif  ^timanataiJto  thv  iateMstaof 
thftrpoon. 
^  **  We  findy  that,  whila  iDao3F  d.  the.  uniooa 
agd  ^arlshas  an  aodog  with  large  and.  liberal 
Yiews,  there  are  too  maoy  whicH  have  taken  ad* 
vantage  of  the  uncertainty  of  ths  act,  to  relieye' 
tftamseWcs^fl-onr-tfaeir  just*  burthens,  and'  cast 
tllMi'Qpaii  the  parishes  or  unioH9  where  their 
p«Di;.oat  ofrhunoanity,  hav»  boHi' lilliwed:  tO' 
reside ;.  in. this*  atrick.  view  oL  the.adithay  are 
aogported  bj^ibe  li^al  opiau>nao£tba.  Attor«> 
n^-Genezal«,  SolicitQr»General,  and  other. 
learned  persons. 

"  We  are  under  a  strong  impression,  how- 
ever; that-  the  said  act  was  intended  as  a 
Immt  to  the  Ytewr;  and  that-  the  legialMiira  in 
paHing.ik,  nnreit  cootsoaplaked  that  existing^ 
asceitaitBed,  and  8cknowlfid|9id»  aektlamenta 
should  be  practically  defeated^  or  that  the:  r&* 
laticma  between  the  aged^infirn^^and  helpless, 
poor  and  their  respective  parishes  should  be 
annihilated. 

■  *•  We-  are  of  opinion,  however,  that  the 
svddan  with^rawaTof  rsHef  fhmi  Uie  noa-resi- 
daat.  poap,  many  of  whom  are  totally heilpleaa 
alii  viargiBg;  loimrds  tha.giBVi8;t.woiik  ba  at- 
tended with  inconceiveable  hardship  add^crm^]^. 
by  driving  them  to  make  out  a^new.case  before 
new  and  unknown  masters,  and  perhaps  siibr 
jecting  them  in  their  last  years  either  to  a 
workhonse-,  or  an  entirely  different  system  and 
atnoant  of  r^ef. 
' "  Wotinnk8ttch)a.pnicttoe  so  maaif^tlynn*^ 
jusi  towards  tha  poor»  thai  ws:  stioagly  uige 
upon,  the  board  of  guardians: the  propnaty  of* 
continuing  their  relief  as  hitherto,  to  those  non- 
resident poor  wbose  claims  have  been. already 
madb  out'afid  aifknowledged,  antir  a  proper 
lagal-eomtntction^ shall  have  been*  given  tO'the^ 
«^  aatco^  pailiaoeat^. 


ThfleiAbimgria>  tiifl^«iii6iilMr  of  tha  Foor 
X41W    Commiaaioaara  abanv:  adawtaiif  to, 
upionr  which- we  alqiH  oniyohaenrei  thaf'IP* 
the  guardianft  ^find  jtirdifficnlty  in  apply-, 
ing  Ificl  opinions.  tQ  the  parts  of  the  stalute 
toiwbicb  tbejf.  relator  as>presamed  by  tbe^ 
cornntasiopanB,  jUim  will  evince. a  Gleas4pe8a 
o£  fna^afittoni  and  paaeir  iiC  applkiation, 
hoi  j^oaaoasad  by  oriiinary  BMrtida^  ^  In 
pdtnt'oFftet^  hwevef*  we  haire'reBaaii  to 
believe,,  that    the    connnnsionera.  Iteye 
jilFeady  iiefbre  them  toieraWy  cogj^ot  evir 
d'ance,'^ra  tke'  shape  of '  official  doconf en tBi^ 
to.satiaQr  them  ihat,  <' tije  opihioiis^^  and! 
their    assistant  8Bcretary.'a<  cmnmentary^t 
thaceiifpaiQ^liftve  tended  in  no  degrea  to  ra-  ^ 
tuuHR-limi  difiicslcias  wibichi..eaQoaipaaaed^ 
those  efitriMft^wvlH  tkr  adhiintainatian'of: 
relief  to*  tfie  poor,  ih  endMiroursnig  tb'cahrjr^ 
[into  operation  the  proviaioiis  of  the  recent^ 


act. 


mOJko,     i 
3OtAi>00<a*rr,.lB«& 


"  Sir,— ram  directed  by  the- Poor  Laiy  Com-  ^ 
missiotters  to  state*  that^  ia  consequence  ol  va- 
rious ihqpiries  made  of  them  as.  to  the  con- , 
9bDJction.Qf  the  late  RtoovalAct,  d  &  10  Vict.  ^ 
c.  O69  they  have  deemed.it.rif;ht  to  consult  the.^ 
Attorney-ixencral.  and  Solicitor-General'  upon  . 
certain  points  which  a^eared  to  be  of  most ' 
importance  in  the  appHcatibn  of  the  statute. 

"  The  commissioners  think  it  may  assist  th^  :^ 
guardians  if  they  communicate  to  them  thp^' 
opinions  which  the  commissioners  hava  obr  , 
tainad.  in  answer  to,  the  questions  which  they  , 
submitted,  and  they  have  accordingly  directed  . 
me  to. inform  the  guardians  that  the  counsel' 
above=-mentioned  are  of  opinion.: —    "  - 

" '  U  That  thfi  proviso  to.  the  1st  section,  of . 
.tha.Sl  &  LO  Vict,.  Q.  66,,  which  seta  fortk  ', 
the  exceptions  to  the  principal  anactmenta^ 
that  are  to  baexclod^  in  the  coaapiitartion 
af  tiDia,ianot  xatroapeativa  in  itstopsvatian; 
sa  aft  tO'  apiily-  to*  c^sfa.  whera  tfaa  fivai; 
.  ymiBB'  jnwatfianoa  waa  c^m^^ikt^  belbra  tha.'^ 
.8^tut§^ 
*' '  2.  That  an  interval  between  the  completioUn 
of  the  6va  yeaxa*  residaace  and  the  api^- 
cation  for  the  wacrant  of  removal,  filled,  uq,  . 
by  one  of  tba  excaptiona  contained,  in  UtST; 
pnwwo,  wiU  not  prevent  tba  opaiatiou  of ' 
tba.  atatutj  in  restraining  the  reuy>yal  oC 
tha  paupar.  who  had  resided  for  thcL  spaci^^ 
fiad  time.. 
'*   a.  Thaiocders  of  ramoval  obtained  prevloua 
to  tba  passing  of  the  act»  but  nojb  tnen  exetr 
cutad  by  the  removal  of  the  paupars^.caa- 
not  now  be  executed  in  cases  wherotthe 
lat.or  2nd  saqtiona  would  have  prevented 
themfro9ft>l)^inggrsAt6d  if  theapplicatioQa: 
we're  made  subsequently  to. the  pas^ng  of, 
the  act. 
"  4t».  That  tha2Ad.  aectiox^  doea  not  ap^jf.  UH'. 

b2 


ro 


$jp«r«4i«»  4frMt'JPotr< 


R>^sa»v^<Mk.^* 


,.  .  liefore  t)M  T^wmg  of  the  act. 
<^*6,  Tli4t  ^  *^th  tec^on  doM  not  aii|>fy  to 
.,.  persona  who  became  cbai|^eable  before  the 

^•'  pito8tngt)f  thi^icl^  ind  contifaued  to  doao 

r    till  Ibeai^caUdn  for  tiM  Wtmyn.  * 
'^^6;  That  the  statute  appKeacqnailytAtii^te^ 

r.    moval  of  persona  bom  'm,  Skotland*  Ira^ 
hmdy  or  the  CfaaDOcl  Islands,  «a  tA  penona 

,     barinff  settlements  in  £iig]and«jlo  aa  to 
.chrenma  pro^tanio  Che  proviaions  of  the 

V  8ftgVi&.c.  liy:'  ' 

.  *"fhe  comiJ^iBaionera  preauihe  diat  t'heiguar- 
diana  will  have  no  difficult]^  in  applying  these 
opinious  to  the  parts  of  toe'  ststnte  to  which 
tta/' teuton  Ttefvitt  see  thai  aeeordiiiff  1^ 
ue  view  tajMn  by  the  high  legid.  mthontiea 
above  referred  to»  as  to  tCe  effect  of  the  first 
proviso,  so  far  as  relates  to  the  time  before  the 
psMing  of^tha  aet^  1iheiliifi)il»llia  bfifte  actual 
fesidence  of  Um  paoper  la  alon^  to  be  oon- 
ndecedi  and  consequently  that  no  time  during 


wtAA  the  party  may  have  been  ih  the  receij^ 
•f  relief  is  to  be  oxmtted  from  the  calculation'of 
tfie  term  of  naideiiee»wliileiiny  ahiince  dnring 
um  period,  aoch.aathat  c^oaed  by  an  im« 
wis«HBenl  or«  lesUknoe  in  an  hfi^»lal»iaW 
Ve  trealed  aa  an  interruption  of  "^a  oontiaiioiia 
Sealdence  to  which  the  ataftnte  appKe». . 

'  **  With  tefSennce  to  the  second  question,  I 
am  to  observe,  diat  althot^  in  tartna  it  ia  con- 
fined to  an  intcrM  between  the  odtaipfetien  of 
4m  ttaida^ce  and  the  appiMlon  I4r  the  war- 
lant,  the  .qi^mnuasionera  conaidiKr  that  the  prin- 
dple  of  the  construction  nyuat  equally  ap|Ay  to 
hAtervak  in  the  tiofte  during  which  toe  period 
of  residence  is  comprised,  so  that  for,  example, 
a  residence  of  three  years  in  a  paridi  may  be 
l^iited  with  a  subsequent  restdenise  of  two 
fears  in^the  same  pansh;  thoafl^:hi  the  inter- 
rtl  the  party,  may  haire  been  oCit  of  the  pariah 
ai  prison  for  several  months,  or.  serving  her 
llajaatyaa  a  aoldieffor  aeveral  yeara ;  i\&  o^ 
aervatidn  ia,  hontever,  t»  be  gnalified  by  the 
supposition  thai  the  absence  ia  one  whkh  ia 
protected  by  the  prdviao. 
*<  ''Aaseme  incpiiriea  have  been  madenpon 
Ihe  point,  the  coasBlftseionerawisb  me  to  states 
4ibat  in  the  application  aflhis  statate^no  dtfler^ 
^anba  «nats^-.whether  the  eanae  ariae  between 
twafMlriahesii^the  same  unions  or  in  ~ 


*  f'  The  eominisdoners  take,  thia  epportniutr 
•>#f!taq>re8aing  upon  tlMe;aardians,-ttUttlioiign 
<fllifis'statate  jSubs  ipiet  erMa  aliy  eetHflBieBt^^ 
j0giard4o  the  j^Artiearend^redr  by  it  inremovdUe 
•  firqm  a  parish.,  audi  pitifiB  iv^l^  be,an  reference 
-t^  the  subject  of  cehei^^aHogether  in  the  aa^ae 
mtuatiiMUia  settled  vaupera;,  and  any  diffqnnoe 
:l&  the  ifeatiiient.,of  tW^noD  elaeaea  of  panpers 
^nettled,  and.  paopen/  ai»pl]^irKflMvable,  with 
oafefefeaoe  to  the  aatnrsi  cuaiftity,  or  Quality  of 
;ielibf*iadminiatered  to  them-  oannot  b«f  too 
eatitmlifly^eenauaedr  nr  fiat  bei|ig  wairanlBd  ;fay 
^lasr,  and.^aa  being  M  variance  with  arcsypsin- 
^eipleoflB^eaa«:    . 

^'Lamalaoto  derird  the  guardkma  atcieliy 
utocantioD  their  offioefla.agaiiist^anlr^lilHi^'t# 


^SUSHIPIIHI  I 

Of  the  parttea  whom  Ihia  Btain^hps  1 
irremovable,  by  ^reatSi  or  pr^ip^sas^  oritAcv. 
inducements.  The  ^nally  unMfcd.hy  tha-, 
Itatute  on  sufch  'coAdiiict'  has  Unndy  been, 
brought  under  the  notice  of  the  gmtMfami'  fiy ' 
ihe^mnmissioncfain  their  letlct  of  die  Iftfr- 
ultimo.  ',  • ,    r 

:    ''  I  renudti,  Bb*,  your  Ibbst  obeflBent  aervant, 

''  W.  G.  LuMUrr,  Aariatant-Secretaiy. 
*' To  the  ClerlK  ofrdie  fioardiaaa.^ 


LAW  OF  COSTSL 


T-^ 


P9i«TICB 


OV    BMMnClHO    I^ATiMXlii^  lit 
ATTACHHBNT.'    ' 

TaKcoucae  pf  proceeding  in.  (anfiNnpbif 
payment  of  a  bill  of  coats  after  taxation  >hf. 
nttachment  b  explicitly  atated  by  Mr« 
Justice  Brkf  and  the  differeppe  of  t^o* 
tice  traced 'where  the  dteni  has  ai^ied 
the  undertaking  to  pay  what  ahould  ha 
found  due  on  taxation,  in!  a  case  in  ^a 
Common  Pleas  very  lately  rej[KMrte!d«* 

In  the  case  referred  to  the  tistaal  aaiai« 
mons  was  taken  outj.  calling  upon  cmtx 
Leonard  Albin  to  show  cause  wlur  O.  D» 
Woodbouse*s  bill  of  coats  ahould  not  )y 
referred  to  the  Master  for  taxjitionj  Ac« 
and  upon  this  summons  an  order  wat 
granted,  which  order  was  anbiequewliy 
made  a  rule  of  court*  The  Mastar  luiving 
certified  that  a  certain  sum  was  due  to  Mr* 
Woodhouse,  the  court  waa  applied  to  upon 
an  affidavit  of  personal  service  of  the  onler 
and  rule,  to  grant  a  rule  nut  for  aa  attach- 
ment against  Albin  ;  and  in  support  of  the 
application,  it  was  snggested  that  the  lata 
sUtute  6  &  7  Vict,  c  7d«  a.  4^  did  not 
affect  the  power  of  the  couct  4a  enforce 
obedience  to  the  judge's  order  when  made 
a  rule  of  court,  by  attachment,  the  section 
referred  to  expressly  providing,  that  ^*  pay* 
ment  of  the  amount  certified  to  be  due 
and  ^ir^c^d  t6  be.  paid,  may  be  epfoiqfftd 
according  to  the  course  of  the  i^ouct.ia 
which  such  reference  [to  taxatioi^.  shall 
bemad^."*   ,       ' 

.  The  court,  however,  ref^sed  to,jprani 
(he  rule  at  this  stage,  inasmuch  as  tjbera 
had  been  no  order  to  pay  which  the  phryr 
proceedled  against  had  disobeyed.  l%a 
.course  wai9  different  where  the  party  en- 
tered iiuo  an.  undertaking  to  .pay  on  aiib- 
raitting'tb  taxation.  Tliexs  the  breach  af 
the  undertaking  was  a  (vdntempt  €^.  cofift 
punishable    b7  attacbmeni^    Here^JtqJB 


•  In  tKe  matter  of  O.  D.JVoodkim9^  3  Com. 
Bench  Rap.  3d0.  -  -  ^    :2^ 


Kote$  on  Jti»»|.  Mm^Smam^t^&kpAUMkmim  IlkXm. 


rf^ 


t^;the  pHi*ty<«»  {mQt  the  amowir^r^he 
aNodftdf  df  e^tfficate,^ni!  theri  fd  pro- 
c««/bj  ^Wdimept,  if  th»t  oi^er  wai 


'■  W*  q^^l  >    <■»  i»  Hill  »» 


^        JIpTES  ON  EQUITY,    . 

rRB8DlfPnv»  BnoXNCS  OF  DBATR. 

^'^^•^CMe  recently  r^rt^  by  Mri 
Stmons,*  tWVfce^hancdfdrof  England 
wwenred  that  the  aid  4nw  relating  to  the 
IfP«>9)iHi9B^  daath,  iTM  dai^  besoniog 
more  and  more  voi^nable^  . 
^  The.decree  had  directed  the  Master  to 
Jjy***^  Whether  one   Mary' Hilton   was 

JuL^^  ^***  ""^'  ^^  ^^®^!  when  the 
pled.  The  Staler  reported  that  «he  died 
JJ^JW,  ••^hg  setren  year$  after  she  was 
umt^rS^.^  It\ap06ared  that  the  repbrt 
Wttlbtinded  o^an  amaavit  n>adie,not  by  a  re- 
kftVe  ofMary  Bilton,  but  one  who  deposed 
that,  in  ^SM  or  1810,  when  the  was  about 
W*  KP  years  of  age,  she  clandestinely 
Wv  the  boiise  cf  her  father,  who  was  a 
•tiiall  fAiner  fh  Yorkshire ;  and  that  she 
»2^ok  rince'beety  heard  of,  estc^pt  that,  in 
ffftf  *^  wrote  af  letter  to  bet  sistgr,  from 
JWtofouth,  ^hfcti  the  deponent  saw, 
dCMifigthat  ihe  intended  to  go  abroad. 
•rTlie  Vke'Ckam:elhr  said,  «*It  strikes 
qg  tftot  theffe  is  eoniiderable  difficulty 
ilMH  this  case,'  which,  Mke  every  case  of 
tBIe  iaRte  nature,  must  be  determined  ac- 
coidmg  to  Its  own  peculiar  circumstances.' 
Here  a  gh^l  about  lt5  or  17  jears  bfage,' 
**ey  Ikthcr  #as  a  farmer,  cbo«e,  for  some 
rMMi-Vmeh  doeg  not  appear,  to  leave  her 
ll|diet*i  house,  and  to  go  no  one  knows 
*%ere.  Bot  it  seems  that,  in  1814,  she 
Urila^Pbrtsihouth,  and  that  she  thenin- 
tt^Med'td  go  abfoacl.  Therefore  it  is  but 
t'easooable  to  presume  that,  all  along  she 
^«>db<Mn  concealing  herself,  and  that  she 
perer  Intended  to  return  h6hie.  The  mere 
fiKiTof  her  tibt  having  been  heard  of  since 
1814,  affi9f da  no  inference  of  her  death ; 
AF'fte  circtimstancles  of  the  case  ro.Vke  it 
•wy  ^obiMe '  that  she  /would  be  never 
hem  t>ragaffti>^1)er  reiations. '  How  can 
I  fMaume  that  she  died  m  1821,  from  a 
4^  which  Is  quite  consistent  with  her 
bdbg  alive  at  that  thne?  Owing  to  the 
BicH^y  which  travelling  by  steam  affords, 
il  jprtadn  TWy  now  be  transported  in  a  very 


tHe  baefe^Wb^tf'  if'/iifykit!H)6t  lb  Mme 
other  remote ''t^gloi^  where  hk  n^&T  b#. 

Itjpy^Jipw^vefr  Ibe^^  vhilst 

the  faciiii^  of  travaHing  enables  i^ewona 
rapidly  te  remove  Co  diatant  regions,  thaf 
freijueney  4rt  epiatoiatory  ^ecHnmimicatioa 
genei^Hr  thmsttrftft  int^rtgence  of  these 
erratic  movemenifs  with  equal  or  greater 
velocity.  Flight  is  mor^  rap^ !- t]ian  .for* 
fnerly,  but  fio  are  ^he  tidings  of  Ibsa  or 
arnviiL 


NEW  tPTATUTttS.  INFECTING  AirTERAi^ 
TIONS  IN  THE  JJ^m  ' 

•  .".*•        *M  r'  •••    .         •'*      ■-    '.        *  /•  •'  . 

.».-  J     -  •    .  '  -.'         ">  -       •  •   •;,  *    i  •       •       '<  '.' 

•.."..   'IMll-WAT-eMliilftSlAirMttl*.;  V'-^'.'-'r 

"9* ioVie^:t\ rots.'"'  "  ■  -'  ' - 

An  Act  CpuricQQsUtating  Commissioners  of  lUik. 

;  ways.  '     ;  V    t^S'h  Augn^,  194$^ 

U  S4»4  F5al.f  .97-^--a^  6i^lBt.e.  M^r^# 

Vkt. e^%Sf^^9 yicfc^ea.20, JS.j-libr  Jllf^ 

time  to  /tssafviaefff  tibf»i.*^WMreas  bf  atf  aei 
passed  m  the  4  Vict^  intitidad  ''An  Aet  for 
regidating  ftailwata^  aad'iiv' oaatheraet 
passHi:  Hirtha  ^VioCiv  MilaM  ^An  AetfiW 
thabelttrRcgqtatiaitof  BsAwwa,  and  lor  dm 
OaavmneaoflVoeipa/*  aadlyf  aili»di«r  aa| 
panad  jsi  thae*  Vlcti,  intilttlsd  *<  An  Act  to  at* 
taeh  eaitain  Conditions  to  ^le  Getistniation  oi 
fotove  Hallways  aothoriaed  or  to  be  satboriadd 
by  any  aei  of  the  -piwwui  or  ^eeeediag  8aa* 
sivBs  of  ParfiaBBcnt^  and  frr*  odier  Purpaase 
rafcithigto  ilaa»a3M;'^-«iid  bv^swo  «id»r  note 
pMsad  i^  dw^ter-asisMa  ol  paribaqea*,  fat 
eodsofidatiBg '  in ^  otM  act*  "cwtain  <  imnisionsi 
aioaUy  inscMt^  ki  tKia  aathomoig  tlniainkidi 
o£:raili«ii3fa  ieq[>eedv«ly,:«ad'  by  aandiy  locit 
aetaof  paittaman^  oardun  powtra  widi  rs^ped 
to  Railways  are  vested  in  the  lofds  of  the  eom* 
anttseof-HerMijestT^i,  aaost  fionoaribla  Privy 
Conncil'^fer^Tinuia'aod'ibtdgn  Platttadoni^ 
bofctt  iresEpsdiaat  tiuil  a  aipsrata  depavtiaaaa 
beeonatitatadiardMaaparpoasttyandfarr^ — 


poiposas  reladag  toradwaya :-  Ba  kenacSed  bjf 
the  Queen's  most  ezoellentMajesty,  by  and  wHtt 
the  advioe  and  eonasst  of  the  lioidaapintaal  and 
leaqparal,  and€kiniiNn»,in  tins  preaeBt  parBa* 
menr  liiMiiiAtMr  and  by  iiie  ttuthoriqr-ef-Hia 
sane.  Thai  It  ahstt  be  lawfol  M  fasr  ifi^eafly, 
by  warrant  imder  the  royal  sign  mamiid,  fi» 
appaiaeany  nambar,  not  asore  than  five  pe^i^ 
soda,  1^  bfr  coaamissioners  of  radwaye^  and 
from  dma  to  Itaie,  at  bar  pkaaoa,  to  ramova  all 
or  any  of  d»  aakL  eaMnMOMiVp  and  to  ap» 
point  odiera  In  Ibair  ataad,  and  to  appoint  one 
of  the  said  eamniitalonen  to  ba  Ibair  paesiddtal  t 

•badba 


^  — ,.  ^^  w.«„«j,„.  .>w*. ...  •  .^.^  ...^  any  two  of  tba  said 

tfte  Bt  time  f^oin  this  country  to  competent  to  aet  in  the  eaecntkm  of  tba  powava 
vested  in  them  by  this  aet;   and  upon  any  va* 


IFalaoa  r.Xnpiamd,  14  WaBr  SS^ 


cancy  in  tba  nvmber  of  tbe  said  codm 
it  sImH  be  tewfbl  for  the  smrvhringor 


xs 


iild>$heir  acts  aball  be  m  valid  at  if  ao^MUtik 
ytucaAcj  had  occurred;   and  every  anch  .40- 
pomtment  h>t  new  pppbintmentj  and  also  fine 
tky  oh  ^idi'the  said  eommiscionefi  shall  1k- 
|m^  ^taetm  execntiofn  ofthhi  act,  sfaall  be  pttb- 
fiMied  in  the  ^Loni/on  Gdwffe. 
t  n.  tPim&r  9/ So&nLtif  Ihnde  tnmifkrm^jH 
<awiiiiuiiiiMi  i.*-And>be  it  ^nacM,  ^Hyit'feam 
ttd  aftar  the  dajr  whikah  jhaU.be  «o  aiaccified  in 
ibftLcnubniQazttieas  the  day -on  which  the 
ff^d^commiasionera.  shall  bc^  to  act  in  execu- 
ffi>n  of  this  ftct,  dl  tbie  powers,  rights,  and 
authority  now  vested  in  or  exercised  by 'f^e 
ixnrds  of  tiicOomimttee  rf  Her  Migesty^s  Privy 
QmOf^Joc  Snde  and  iFaraign  Pluitiitio^i  1^ 
^rtue  of  tl\a<r«c.tted  acts,  .or  %rvaiiyipther  act  of 
parliament,  or  otherwise  howsoever,  with  re- 
spect to  any  railway  or  intended  tailway,  shall 
be  transf«tM«to«iid-  tfwted  'm  •and  'Exercised 
by  the  commjaabofrs  cif  'Tailir|y^  as  fully  as  if 
tbey.had  been  named  .in  the  said  sevend  acts  of 
taraameiit  mstead  of'tfae  lords  of  the  said  com- 
mittee ;  and  all  provisions  of  the  said  acts  sfaall 
j^sfdeaBMd  to  lapflly  to  the  ^aiid  ^comosis^onrrs 
JttHeadoftheloraajaf.teeaidcaniBUttefl^  e«d 
nH  unaeesHingn  now  pending  befoce  the  lords 
9f  the  «atd  conflaitSe^  or  earned  on  under 
llMir  authoEi^,  efaell  be  .eantiaued  and  canisd 
•n  by  end.bmre  .te^eaidtcomiDiesbiiers,  «nrko 
fhell  have  end  exeieiee  thr  eanie  pgwers,  lights, 
fad  suttbonty  in  veepeet  of  all  suelKpreceedings 
•riginBily'eonvneMsed  be- 
esioneM.    . 

tftke  (Tnasm^r-'Tiaid  beitmiacted.  That,  an 
•ffice  ebill  be  ^provided  in  London  or  Weet- 
jninsttr,.undsr  the  diKcttons  of  the  Gommis- 
aioners  orf  Her  Mi^sty's  Treaeufy,  for  the  nee 
•f  She  comraiaeionele  appointed  under  tthn  net, 
nt  or  to  which  all  notiees  .and  other  docu- 
ments ehall  be  given  or  sent  which  nee  now  by 
knr;M||uired  to  be  given  or  sent  .at  or  to  the 
4lffiee  of  the  .lords  of  the  said  committee. 
.  ^.  ;BQaimenU  Mealed  by  commUeumeM  to  be 
m^ee.—- And  be  it  enacted.  That  the  com- 
missioneM  of  rattimys  shell  canae  a  seal  -.to-be 
made.for  the  piiqioses  or^ietreQmmission,and 
sJlorderennd  odMridQcaanntepraoesding  from 
she  4Mid  cnmmiaaionem,.and  purporting  'to  be 
esnM  ior  ataviped  ^witb  the  ^eal  .of  the  Mid 
nwamissienciSyand  .signed  by  two  or  mate  .of 
tiie  aaid  commissionein,  ^aball  be  .Kcewed  as 
evidence  of^he  eome  respeedvely -in  aU  eourts 
MBd  bfforg  Dll'i'jotiees.aai  othm,-Tgi&aat'any 
^mher  pnaof  thereof. 

4  5.  Cesnei stteneas  4o  tq^nmt  a  ^eentmy,  ^. 
Jieews,  ^np.,  Mbject.to  ti^romd  qf  TWosMy— • 
And  be  it  enacted,  That  the  said  conuniasioners 


ns.if  ^tbey  bed . 


snayiappoint  and  at  their  .pleasum  iwnove  n 

■eersiniy»nnd  no  many  .other  officers  end  .^er^  ^ 

minu .-*^.to  tben),.^ubjeetao. the  sppmvslof  Uie  | ject  raktnig  ^  any  fdlway,  or  propoeed 


mf  Ihe 
aa(d  moininissinffinni.  shall  >be  }paid  by  .audi 
salaries  aa  aball  be  from  tiine  lb  Oime  sp- 
polnted  by  the  Commissioners  6f  her  Majesty's 
Treasury,  nof  exceeding  the  *um  of  2>000/.  in 
the  case  of  the  president,  and  the  sum  m 
l,6eefi4n«tbe-ense'nf -either  of  the  Iwombsr- 
paid  commisaioaem,rand.in  the  ease  of  the  se- 
cretary ai(d  bfher  officers  ahd  servahts  of  the 
said  commission,  sudi  "fit  salaries  as  shall  be 
from-tiniektoiime;nppoinfced,  witbdnenetesnce 
to  thdr  several  sUtions  and  the  duties  they 
wul'bafw  to  ueifuiiii.  " 

NiSnfrr-Anid'beitMnctnd,  That  tbepfiMfrnf  4be 
aaid  .preaident  ■hall.noi  ^  deemed  aacb  .an 
office  aa  shall  render  him  incapable  of  being 
elected  or^if  sitting  or  vetiiyg  as  a  member  of 
the  Commons  Hou«  of  Parliament,  or  as.Aall 
avoid  Tiis  Action  if  returned,  or  renHer-toi 
liable  to  any  penalty <  for  fitting  or  Voting  m 
parliament  ^^^ 

:;%.  UnpaiAgmmmmimmte  noi  distfuaf^m  te 
mU  an  j»iifrMa«MNr.-^And  be  it  dedansd  aw) 
enacted,  That  the  office  of  any  other  of  the 
said  commissioners  who  shall  not  be  entitled  t4 
receive  a  sdlary  by  reason  oT  his  am)ointment 
to  eujih  office,  stall  not  be  deemed  such  an 
^k^  as  ^all  nnder  him  incapable  '^f^bein|| 
dectsd  or.of  sitltng.'onvnling  ns  A^mmilirr  ^ot 
the^Oonnnow  Hmieetnf  tParliinnsnt,^n»  nhall 
avoid  .his.  election  if  returned,  lor  jMnder.  him 
liable  to  any  penalty  .for  so  sittki^  or  votings 
and  if  any  such  unpaid  commissioner  sfaill  be 
a  member  of  the  House  df  Comroons  set  ifa^ 
time  orWs  appointment, -fais  acceptance  afsveh 
appointment  shall -not  nroid'his  eleetfcn.er'^v*- 
eaterhis  aeat  in  •pniliament;  and  ^for 'the  pn>* 
pose  of  distinguislnng  whtcb  commtesBiners 
are  Qualified  to  sit  in  parliament  umtor^^ 
act,  the  warrant  appointing  any  such  commis- 
sioner ihall  specify  that  he  will  not  be  entitled, 
by-virtue  df  such  appointment,  to  receive  any 
salary  or  remuneration  whatsoever. 

9.  Csemiiijiemrf  to  ea?erctse  pewen  mam 
frntediin-Ike  Board  0/  7VtKfa.-^AndcwheieMrin 
some  casst  rwlway  companiea  have  exesedfd 
the  powers  given  to  thsm  under  the  acU  con- 
stituting  them,  or  have  otherwise  actedxontrary 
to  the  provisions  of  the  ssdd  acts,  or  of  the 
general  acts  for  regulating  railways;  be  H 
enacted.  That  it  riiall  be  the  duty  of  ftesyd 
commiesionera  -to  prevent  any  strra  nnlairtW 
pMceedinge,  iiy  the  esereiie  of  powen  -warn 
rnsted  initiB lordeaf  the eaid commiltBe. 

10.  Commiuimme  to  nport  Jo -Jier  M^^eeftf 
and  both  kernel  of  parliament  amon  jmg  ooee 
meialijf  referred  ia  raenr-^And  pe  it  enacted. 
That  It  Shall  be  the  duty  oftbe  said  coftMBis- 
sioners  to  examine  and  report  to  her  Msjeety 
and  bolfatiouses  of  parlianient  -upon  an^  sab- 


floAimwsipnsce   nf   her  lAqjeaty-a   Treesuiy,  wny.srfaiehehallrbe specially nefenred  to 
'^~"     ipear'C»esseaEyfor.fiariyi9gon{thei)nsir)fbr.theiropiimnl>y  te^  Mji^y^or  hy.eiUur 

house  of  parliament;  and  in  the  caoAtAMf^ 
application  to  parliament  for  any  act  formakihg 
or  nmiutaining  any  railway,  it  Shall  i>e  *tiieir 
duty,  if  pDidinetfld  byiher  lligesly  •nriby  the 


akaUrfBnB 


i.of  the  eaid  smomiesion* 
£«<fiaynMn/   qf  salarm 


sfioers^  amiasriaait*-?  Andbeitenaeted,  iW 
|b.  jMPSsideitt  .and  .^mo  .ntlisr 


Ntw  Stal^  ^ecKiv  AUerqtioiu  in  A*  Ztoto^— lleotM . 


^9 


^  tm^rity  of  dtker  haaae  of  nMrliament,  .to  iA4 
•quu-e  «iia  T^mt^ on . local  mnpftrtion  or  oiber-i 

•'  'PirtUy,   Whether  Ibere  «re   any  Knoa  ob 
'        achemee  competiog  ^tfa   the   pn^oaad 

raUfray: 
*.    'Secosdly,  Whetlver  by  «ich  bill  it  is.pro^ 
.         poaed'ta  take  powen  of  uniting  with  audi 
'        .railway,  or  propoaed  railway,  any  other 
.railway  or  canal,,  orto.pcircnaae  or'leaae 
*         any  railway,  canal,  jdock,  road,  or  other 
I  .  '   pubhc  work,  nndertakiog,  or  eaaetoent : 
ITbirdly,  Whether  by  auch  bill  it  ia  pr^poeed 
to  constitute  any  braneh  railway,  or  jany 
,     *   other  wopk -m  eoonexioB.  with  the  .pro- 
posed railway : 

.  ,Waat1kAy,  Whether  any  plana,  taapa,  -ftad 
.aectiwM  of  Any  isvtch  propaaed  railway 
-which,  pmrauant  to  any  order  of  either 
thoiiae  of  parliaiDent,  ahall  have  been  de- 
.pMited  hi  tlteir  offiee,  are  oorreet,  and  if 
not,  in  what- particulars  and  how  lar  they 
are  incorrect,  rud  whether  or  .not,  inthe 
oipinionof  tfaecomfoiaaionera,  aiteh'errora 
aa  they'4hall  ind  are  material  totthe  object 
for  -which  >atteh  pJana  «nd  aedioiw  aie 
.  required. 

II.* Commissioners  empowered- to  inspect  and 
'  narcey  proposed  raihoays.—A  ^  5  Tic/,  c.  30. — 
'  And  be  it  enacted.  That  for  the  purposea  afore- 
«aahl  the  aaid   commiaaionera    ahall    be    em- 
^powsered.  by-themaelrea,  or  iiy  anch  inapectora 
'«8*thfy  ahdl  appoint  for  that  purpoae,  to  in-> 
-  'apect  jnd  aurveyaoy^  proposed  line  of  railway, 
'ttid  'for  the  purpoaea  of  any  such  sunrey  ihey  ^ 
'and  their  inapectora  ritail  'faiaye  eM  the  -powera 
'^vHiich  under  an  act  passed  in  the  5  Ytct.,  in< 
titnled  "  An  Act  to.authoriee  and  facilitate  the 
<GcMQpletion  of  a  Surrey  of  Great: Britain,  .^er- 
'wick-upon -Tweed,  and  the  Isle  of 'Man/' any 
.  oflicera  or,  persona  appointed  by  or  acting  under 
^e  orders  of  the 'Master -Creneral  and 'Board  of 
'Ordnance  baye  for  the  purpoae  of  making* and 
'.cnrrying  on  any  surrey  aatnorized  by  the  last- 
'recited  act;  and  all  the  proriaions  of  the  last- 
Tedfted  act  in  anywise  relating  to  any  such 
«nrrey  shall  be  deemed  to  apply,  so  far  as  they 
are  applicable,  to  any  survey  wnich  may  be  di- 
rected by  the  sfdd  coroioisaionera  unaertthia 
act,  provided  that  all  allowances  and  paymenta 
"made  under  Una  act  of  the  aame  kind  aa  those 
nrfmh-hy  the  laat<4-ecited  «et  are  to  be  paid  out 
«ftfaaaiia  gnmed  hyparhaaaeBt  to  herMa- 
^Mt]^  on  accoiMtjof  the  ttoard  of  Oidaance^and 
ah>^  all  <thereif»|]^eaine«riicd  by  .the.caMmie-; 
aionera'  in  making  such  aunrey  and  inspection; 
ahall  be  paid  by  the  provisional  committee  or 
"dtrectora  or  ouier  *  peraona  *  who  ahall  he  the 
promotera^of  the  aaid  ieCcnded  railway;  an4 
m  ca»e  of  nonpayment  of  the  same^in  any  case, 
the  amount  of  such  aUowftnces,  payments,  and 
ezpeaaeacidiaU  hoLdeenaad  a'apaonny*  dabt  due^ 
to  her  Majeaty  from  such  committee-men,, di- 
Toctors,  and  other  persona,  and  each  of  them 
ve^cnUy,  and  shall  be  sued  for  and .  recovered 
*acconltn^[ly« 


12.  Act  may  hfl  amended^  ^-c,— And  bejt 
enactedf  That  this  act  may  be  amended  or  re- 
pealed by  any  act  to  be  passed  in  this  sesaidn 
of  padiament,  [ 


NOTICES  OF  NEW  BOOKS. 


A  Practical  Compendium  of.  the  Law  xtnd 
Usage^of  Mercantile  Accounts  :  desertb" 
Mng  the  ^various  Ihiles  of  Law  ajfeeting 
iiktmt  ike  Ordimary  Mode  in\tokich  ik^ 
awe  entered  m  Aeeotfnt  BeoAs,  omdAe 
various  Forms  of  Proceeding^  amd  HmUs 
of  'Pleading  awl  Swdenee  fot  ikeir  -fia- 
vestigation,  at  Common  Lettt,  ih'Bguitjjff 
JBankFuptcy,  and  lastdvencf/,  or  by  Ar* 
MiraUon.  By  Edwabo  Puixing,  £sa.> 
of  the  timer  TempW,  Barriater^^-Lafr. 
London :  H.  Butterwortli,  Fleet  Street, 
1846.     Pp.  222. 

Thr  .Law  Merchant,  like  tno&t  otl^r 
great  heads  of  jurisprudence,  posseasesMe 
advantage  of  having  been  portioned  out  hy 
different  writers  for  the  convenience  either 
of  students  or  practitioners.  Amongtt 
the  names  distinguished  m  this  depart- 
ment of  jurisprudence  are  Lord  Tenterdent 
Jud^  Story.  Mr-.Chitty,  and  MrJJ.  ^V'. 
Smith.  The  auUior  before  Jia,  already 
4mo«rn  aa.a  diligent  and  learned  wrtter^ 
luis  aeleeted  mercantile  accounts  as  thie 
subject  of  his  present  labours  ;  and,  con- 
sidered as  a  detached  subject  of  ,com- 
mercial  law  and  usage,  we  are  npt  aware 
of  any  more  important  or  practical  t9pic  6f 
investigation. 

Accounts  are  to  the  man  ef  business 
what  history  is  to  the  statesman.  The 
future  must  be  materially  regulated  by  the 
past.  The  transactions  of  to-day  must  We 
accurately  recorded,  in  order  to  guide'hy 
experience  the  speculations  of  to-morrow^ 

Mr.  Pulling  observes  that  system  and 
regularity  on  the  subject  of  accounts  are 
of  paramount  importance  in  the  conduct 
6f  mercantile  affairs.  And  we  would  adij, 
that  equdl  attention  is  requisite  in  leg^ 
business. 

"The  neglect  of  this  duty  is  inmrions 
enpugh  in  case  of  private  individuals,  out  m 
that  of  a  merchant  or  trader  such  negiect  ifc  of 
a  very  colpaWe  character,  bbviouriy  rendering 
it  impracticable  for  him  to  conduct  his  alflhlita 
with  safety,  or  to  ascertam  the  amoant  df  his 
odtiay,  profit  and  loss ;  his  exact -poaitiattrwilii 
Teepcct  to  hie  creditors  and  the  pnroeki  geae- 
ral ;  or  iikdeed  the  just  balance  due  to  or  dt^iig 
from  any  parttciilar  individnal  with  wham  *he 
deals. 


Smew :  PuOinf^e  Lam  tfMeremUUe  Aeetnmis.'-^T%e  Law  SifAnt* 


'^^e  French  Code  de  Commerce  makes  a 
VBgnlar  systeni  of  aecoonto  oompultory  upon 
all  commercial  men.    There  ia  no  auch  ezpreas 
faction  in  oar  commercid  coda,  btH  com- 
non  prodeoce,  anpported   bj  yarioiia  legal 
ftaneUona,  tenda  to  enforce  tiie  obaenranca  of 
thia  obiioua  dntf  amon^  Iraden  of  every  claaa. 
"In  caae  of  litigation  the  production   of 
booka  of  account  can  ahraya  be  required,  and 
tile  entriea  therein  made  evidence  between  the 
litigating  parties.    The  bankmpt  laws  impoae 
heavy  penaltiea  on  traders  wilfully  falaifying 
tiietr  accounts,  and  even  remissness  or  negli- 
cgence  in  keepinff   accounts   very  oonmonly 
opentea  aa  an  objection  to  an  inaolvent  trader 
'Obtaining  hia   certificate.     The   accounta  of 
traders  are  alwaya  liable  on  an  imputation  of 
.fraud  or  un&irness  to  be  investigated  in  a 
court  of  equity,  and  in  cases  of  \onf  pending 
transactions,  where  the  lapse  of  Ume  nrimd 
'fiicie  operates  as  a  bar,  the  Statute  of  Lmdta- 
-tiona  expressly  exempts  mercantile  tranaactiona 
•  which  have  been  made  mattera  of  mutual  ac- 
count 

,.  "The  interference  of  a  court  of  equity  can, 
a^  a  general  rule,  be  obtained  wherever  there 
'are  open  unsettied  mattera  of  account  between 
'two  partiea,  and,  in  order  to  further  the  in- 
'  veattgation,  the  courts  will  usually  enforce  a 
>  disclosure  or  discovery  on  oath  of  the  particu- 
lara,  and  a  production  of  all  hooka  and  vouchers 
relating  to  the  matter  in  dispute.  In  some 
'  cases;  aa  we  shall  see,  the  same  object  may  be 
obtained  by  proceedings  at  common  law,  and 
in  the  case  of  agents  or  others  placed  in  a  po- 
sition of  trust,  ather  public  or  private,  with  re- 
ipuxl  to  othera,  this  is  most  rigidly  enforced, 
the  neglect  to  keep  accounts  in  such  cases 
being  in  a  hij^h  degree  culpable,  and  the  ordi* 
nary  incapacity  to  contract  or  engage  in  mer- 
cantile dealings  is,  with  the  exception  of  the 
case  of  infants,  no  legal  excuse  for  such  ne- 
glect. 

'^As  the  omission  of  a  duty  usually  raises 
'4m  inference  prejudicial  to  the  defaulting  party, 
it  is  moreover  laid  down,  that  on  the  refusal  or 
.n^Iect  of  an  agent  or  bailiff  ad  merchan 


dixandum  to  render  an  account  of  his  princi- 
f  al*8  property  within  a  reasonable  time,  it  may 
be  presumed,  in  an  action  at  hw,  that  he  has 
received  cash  for  it." 

The  author  has  conveniently  described 
the  design  of  his  work  in  the  preface.  It 
h  ^firided  into  three  chapters,  in  which  he 
Irtw  ghren  a  Very  complete  expoKition  of 
ihf  law  and  uiage  relating  to  accounts  in 
anjr  way  connected  with  trade. 

^Thf  first  chapdsr  ttmna  of  the  variovs 
yeinttoiB  the  law  of  debtor  and  creditor,  pwrU 
nership,  principal  and  agent»  bMOnruptcy  and 
blMveBe^,  ftc,  whith  mercsoitile  aceomita  er- 
^nattty  give  riae  to,  comprehendinf  wHhhi  tiie' 
very  Miifed  spaced  here  denoesd  to  them,  a 
iiaat  material  pottiea  of  what  ir  tieated  ^ 
iMar  those  heada  in  the 
and  abridgments.. 


"The  second  chapter  deacrHiea  the. 
and  routine  of  book-kee|nng  aw 
adopted  among  tiie  trading  ooaammity,  di* 
vested  of  some  of  that  obacurity  in  wUcli  tiia 
aubjiect  ia  generally  enveloped.  The  gim  ha^ 
poituiee  of  tiua  land  of  information  to  the 
legal  practitioner  in  the  inveatigation  of  msr* 
cantile  diaputea,  appeued  to  me  to  reoder  it 
weU  worthy  of  a  aeparate  chapter,  and  I  trust 
it  will  serve  materially  to  lessen  the  laboun  of 
the  professional  reader,  who,  unless  practically 
acquainted  irith  the  subject  byloogexperienoi; 
has  at  present  no  guide  to  refer  to  but  the  pro* 
lis  dissertationa  on  dowble  and  tmgle  eatr$  fay 
which  the  subject  is  professed  to  be  taught  in 
commercial  schools. 

"  In  the  third  chapter,  which  ia  devoted  te 
the  aubjeet  of  the  investigation  ef  mercaatils 
aceoaata,  are  collected  the  rulea  of  pleading, 
eridence  and  practice,  for  the  investintion  of 
disputed  accounts,  under  the  variona  fonna  of 
proceeding  at  common  law,  in  equity,  bank- 
ruptcy ana  inaolveocy,  and  by  arbitnltaoB^ 

"  Most  of  these  forma  of  proceeding  are  of 
course  familiar  to  the  legal  practitioner,  and 
the  principal  of  them  are  treated  of  in  the  ordi* 
nary  books  of  practice,  but  nowhere  are  thev 
collected  together  or  peculiarly  treated  of  with 
reference  to  the  subject  before  us,  so  as  to 
enable  the  practitioner  to  view  the  subject  di* 
vested  of  extraneous  matter,  and  to  select  the 
remedy  most  appropriate  to  his  partacolar  caae. 
The  contents  of  the  second  ana  last  aeetioD8y 
Which  treat  of  the  action  of  account  and  rs* 
ferences  to  arbitration,  appear  to  me  peadiariy 
deserrinff  the  attention  of  the  pra^tioner,  with 
a  view  of  protecting  the  client  from  expenae^ 
and  anawering  the  popular  objection  that  it  ia 
generally  better  to  put  up  with  mjuatica  than 
resort  to  litigation. 

"  The  sul^ect  of  the  action  of  account,  al«H 
I  take  this  t>pportunity  di  respectfully  submiU 
ting  to  the  consideration  of  the  judges  of  the 
common  tow,  the  exercise  of  whose  power  of 
improving  the  rules  of  pleading  and  pvactice 
might  in  this  instance  establish  a  practical  legal 
reform  of  Incalculable  value,  by  putting  an  end 
to  the  present  syston  of  uniforaoly  oudting 
partnership  disputes  the  subject  of  a  chancoy 
suit." 


We  cannot  say  that  we  agree  with  thia 
last  suggestion,  for  we  believe  the  CiMUt 
of  Chancery, — diily  improved  in  ita  prao* 
tice  in  the  Master*8  office, — ^ismueh  better' 
fitted  thaa  any  other  tribunal  for  the  in« 
vestigatipn  of  accounts  and  the  adjusting 
of  coBtpUcalfNl  diaputea. 


TH£  lAW  STUDBf^w  * 

aruma  of  amtiulbd  cunocv.  ~  - 

.  Wa  comifi'^iici,  mthi^  presentSr6iud^  tftim 
aeries  of  artldesfor  the  use  of  ritudenti^  hi.t3i4 
tow;  and  sedng  the  attention  whicttliidnieBir 


tULm8i9»mte 


nemtir  oOlacI  to  iiiq[>vmd  mdMrof  icgileda- 
cstioD,  we  cannot  do  better  in  bdialf  of  tint 
mnoeroae  ebn  about  to  enter  tbe  Inner  brtneh 
of  the  profeesion-^^Ou  articled  deika  of  aolicK 
tei»«F*tiian  extract  eome  of  MnWaaren's  ex* 
cedent  advice  on  the  conrse  of  itudy  pecnliaily 
■dqyted  to  them.*  - 

.  ''Stodents,  both  for  the  bar*  and  for  the 
eUicr  branch  of  oor  prafinsiaoy  are^  or.  ought 
to  he,j^ntlanenj  and  wioally  ambitione  of  ez- 
fffJleno^  endetrennousin  eiMeayouring  to  at- 
^n  it.  Each  ephera  of  action  ia  hononrable-r- 
etch  hicmtive  ■  each  ralmlitnd  to  enable  its 
membere  to  acquire  the  esteem  and  confidence 
of  OTdft  other*  and  of  the  puUic.  Different 
duties  are  assigned  to  thein ;  but  aU  aie  ar- 
dnone  and  important,-— all  require  integrity* 
gentlemanly  feding,  industry*  talent*  and  aci* 
comphahment.  As  to  which  of  the  two.ie  an* 
periorto  the  other,  in  social  estimation*— in 
point  of  nnk*  and  public  distinction*  and  so 
ibrtfa*— let  such  matters  be  left  for  childish  dis^ 
pute  and  rivalry  to  those*  in  either  brsnch  of 
onr^psofnaion*who  understand  the  dutiM  of 
neither*  and  are  laughed  at  by  the  superior 
members  of  both. 

"If  a  yovth  be  desirous  of  passing  through 
the  period  of  his  clerkship  with  pleasure  and 
advantage  to  himself  and  his  master*  1st  him 
£<ytfi  wel^  by  be^owing  great  attention  npan 
all  that  goes  on  in  the  office*  however  smaU 
and  apparently  unimportant.  Let  him  leam 
mdf  to  go^bout  business  quietly^ thoroughib^* 
and  methodically ;  doing  nothing  wiilumi  m- 
Mrnw  §md  r^Mm^  ^p<m  tke  reMtms  </  t^. 
If  he  have  the  p;ood  fortune  to  be  articled  to  a 
kind  and  intelligent  master*  nothing  will  give 
tiie  latter  so  nmch  satisfaction*  as  to  see  his 
dcrik  manifaet  such  an  inquiring  spirit.  Ue 
will  readiljr  refer  him  to  the  books  of  practice* 
aod  fl^ve  him  all  the  vivd  sect  informatiop  that 
ienqoisite.  Ifhewttl  so  on  thus  to  afew 
Bmpdbs*  he  wsU  soon  find  that  ho  has  entered 
te  intagesting  piofiMsion*  and  bo  ooBsdoue  of 
makiBK  a  rapid  progress  in  it  He  most  not 
berrtcntant  to  do  the  conMSon  4nMi^«fy*.aail 
In  eaUedy  of  the  office.  These  Bnaeome  young 
t  who  cannot  bear  the  idea  fl€  "  tramp- 


iM  "  di|y  aftir  day  to  the  coufU*  public  offices* 
judgies'  and  counsels'  chambers*  £c.*  &c.,  or  of 
copying  out  and  engrossing  drafts  of  bonds* 
ogreementa*  Isases*  ssttiements*  &c  f  which  is 
osaetly  the  reason  why  they  turn  out  sndi 
doaeek*  and  trmble  so  violsiitly  on  passing  a 
certain  spadoui  bulling  in  Chancery  Lane. 
More  information  as  to  the  practical  course  of 
Bosinesa  is  to  be  learnt  from  a  day  or  two 
speuC  m'sorvng  nonces*  process*  Btc,  Sigilteg 
jodgnsent*  obtaining  md  oppdsljs|f  «che  i«rioile 
mlee^  orders*  summonses*  &c.*  making  up 
iasiies*  attending  the  masters  of  the  courts  of 
law  or  oqblty*  getting  ^hitiumsJilft  executed 
and  stamped*  &c.*  &c.»  fcc^  than  is  to  be  ob- 
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the  most  cavsful 
F  nraclice.  Let  the  yomig 
clerk  have  his  wits  about  him*  wherever  he  is  | 
whatever  ha  may  be  d<4ngi  lot  him  never  Aan^ 
m  however^preat  hmte  he  ini^  be;  )et  him  not 
do  anything  superficially*-^in  a  dovenlv  inati* 
tenCive  manner.  ^  Bad  habits  of  this— indeed  of 
any  kind— ^ave  easily  formed*  thoup^h  not  easily 
got  rid  of;  their  tendency  is  to,  mcrease;  mjl 
multiply*  and  th§f  very  eoon. incapacitate  i^% 
who  has  contracted  them,  for  the  jproper  tra^aaf 
action  of  any  kind  of  busmess.  Then  it  ia^.W 
deed*  that  an  attorney's  office  becomes  odious* 
and  that  a  relief  from,  its  monotony  is  too  ire^ 
qoiantly  sought  in  dissipation. 

"  The  pupil  should  make  constant  efforts  tp 
acquire  early  a  knowledge  of  the..structu];e  ana 
uses  of  the  ordmary  instruments  upon  which 
he  is  employed— such  aa  bonds,  leases*  assign- 
meiats*  mortgages*  wills*  settlements*  ^c*  mak-i 
ing  a  point  of  reading,  ever^  evening,  some 
practical  work  upon  tne  subjects  which  We 
chiefly  occupied  bis  attention  during  the- day. 
Tidce  a  common  money  bond*  for  instance  >; 
nothing  can  be  shorter  and  simoler  in  form, 
than  this  instrument*  and  yet  much  interesting 
and  important  information  concerning  it*  may 
be  acquired  by  an  industrious  pupil*  in  a  very . 
short  time.  Has  he  any  idea  of  the  ori^n  of 
the  jf€tMUy  of  a  bond  I  la  he  aware  that  it  was  • 
origmaHy  contrived  to  evade  the  absurdity. c^ 
those  monkish  coilstitutions  wbioh  "prohibited 
taking  interest  £dr  money  l^  What  will  be  the' 
consequence  of  a  creditor's  taking  a  bond*  with 
reference  to  other  previous  securities . for  the- 
same  debt?  Will  it  abridge*  or  extend*  hia 
former  righte  ?  What  effect  will  the  death  or 
bankruptcy  of  either  party  have  upon  it  ? 
What  are  the  general  advantages  of  taking  a 
bond  ?  &c.*  ^.*  ^c.  Information  on  these 
and  similar  ques^ons  can  always  be  easily  ob- 
tained by  the  niqu^;  and  when.obtained*  .wUl 
very  much  enhance  the  interest  of  biiisiness  and 
augment  the  iaciUiky  frith  whichhci  can  despatch 
it.  The  practice  of  the  courts  should  also  con^, 
stanUy  command  a  prominent  share  of  hip  at—. 
tention.  He  should  endeavour  to  acquaint 
himself  widi  the  reatom  of  the  various  rules  upon 
which  he  is  perpetually  acting*  or  he  may  de« 
pend  upon  it  that  he  will  never  become  arealjy^ 
able  practitioner. 

"if  it  be  aettled  beforehand*  whether  the/ 
young  attmn^jr  ielO'pMi^se  in^wn*  or  mthet 
country*  that  should  be  alei^ng  conajdetjatisli. 
in  dtftcarttiniig  to  wUt  biaM^b  (tf  ^g4  <tii#e» 
his  attention  should  be' principally  directed. 
If*  for  instance,  he  intend  to  settle  in  I^don« 
be  must  early  devote  himself  to  leaf  ning  the 
practice  of  the  various  courts  of  common  Ik^' 
enOliy^and  baakmptey,  and  .oompercial  ^ W- 
If  .he  intondrto  praotM»  9«i.of  J^ondoQ,  |# 
shov^  Wltuidea/hy  the eirc«oistance.^  ^ 
rssidisi^  in  om-fd  the  fSfm  mnnuTytgfiM: 
to«m«*or  m  ths^.oenans  properly; sorcaUej*- 
In  the  former  iQatailce»<M>^mlI..dutttt  hip.  oMsjE^ 
iltefttm^itoths  low>4PPgBleting  WMwrfsftiMWi 
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bftidLi  uplcyv  sfid  imoifiifwy  ;•  in*  tfas  ItttMrt  to*^ 
wllitxiiaypcriiaptlwitlRaid  a§i'iuilCtifd'  Uwy 
ec  real' propirt3^  aries  o^ltnij 


tniw'ef  reai'propim  ai 
uiatroaaaBi  notMMS  U> 


r  JH»  of 


and'  orhniiud^kw  ganetaUy.    Hei% 


ia  of  apaoii' 
alioiddboii 


tluit  the  prae^  aad^baraatew  and^ 


naH^awvaialad  tiailLtbftliDit 


iaylo  frama  tbe  fnrmiii  inaiini— rtiij  aail  nitiiiaa 
di»]atterpartiM^  OfB'the  aimrof  Uia 
balbrelie  cBabimaelf  oflMaiii'  adviaa'  or. 
ance  from  town  oa*  utouwtiijia    In  hdbt.aam 
of*  tlna-  Uitftar  daaa  of  pnclitl«n»  ta 
mem^vipfm  hk  own^  laaoiuwa 
tiro  put  together;  a&d  it^ia 
bant  npan  bim  to  devote  bar 
dBrm|f<  hifl  derkabip,  to  tfao  aequilien  of*  s< 
tfaorougbknewledge^ of  hia piofoaaion>    Whan 
He  eomee^to  LondMi  to  apead'  half  a^ysar^vMii 
bia-maater^a^ageat,  or  whb  aFcmveyancar,  be 
aboold  pay abnoal  midhtd*d  attentian tonal 
piuiwitjF  UNTt— Thia-ia  a  woai  iinpuriaiit: 
in  tbo-bffr  of  tboTonnfwtiaed  datk*  and  verjr^ 
naeh  of  bia  fatare  bappinaea  and  aoooeeay  vnH 
dipendimontbeiiiannarih'frbicbbeaiiatt  bave 
enployvd  iti    Alwnyo  owiaideriag  ; 
ife^raa^tinMiflidboirnmch  ia  to  ba  donain  tt^ 
bvinnit  avoid  formioff-a-nuiiianma  wqnumOh 
anee  and  aqnanderinif  Ilia  manay»  and  waalfaig 
bM-da^  or  nigbts,  in  viaMng  acenaa  of  iaoMno* 
mentand  dkiipalion.    If  be  ba>  not-oite  in 
time,  in  tbia  reraeet,  be  will  aaaaredl^  find  ont 
Ifia  follj,  uid  bitterly  regret  it  bereaften    Let 
nbnreat  asanred  that  hia  master's  good  opinbn 
wiH  always  be  of  great  importance,  in- many 
xtefeways,  and  for  a  nracb  longer  period,  tban 
tftboBffhtlesa  and  disaolate^derk  may  d^eam  of. 
IaitlflBri;:tbatltt8maater,  wbo  often  baa  tbe 
opportnmty  of  reeommanding  n  yonng  ailtovney 
or  aoBcitOF  for  Incratiro  and  confidemial  sttoar^ 
t{onB>  will'dd  so,  in  tbe  caae  of  a  derfc  v^bota 
be  taowa  to  have  spent  bis  dflvkriiip  in  idle* 
neaa  orproffigacy/^ 

'  '*  AyoBtb,  on  first  entering  an  ofliee^  sbonld 
content  bimseif,  for  a  month  or  two,  with  get* 
Ibg  an  insight  into  the  rontine  of  bnsiness. 
Then  Smith's  Elementary  View  of  tbeproeeed- 
ifegs  in  an  action  at  Law,  may  be  pot  into  his 
Hande^  ^Uowed  by  Stephen  on  Pleading,  of 
Wbieb  only  the- first  part  is  to  be  read.  Then 
mH^et  portions  of  Mr.  Miiugfaam's  Oeoeral 
Princtples  of  the  Law  of  England,  of  Mr. 
'WSfiams'  Princii^es  of  the  Law  of  Real  Vtth- 
perty,  and  of  Mh  Smith's  Mercantile  Law,  and 
of  Sfelwyn's  Nisi  Prios,  may  be  read  wivh  great 
admntstge  by  an  indtMtTtons  pupil,  nnder  his 
master's  direction.  The  anther  also  wmild 
venture  to  recommend  for  pemaaltbe  ehapters 
ift  UxSe  work  devoted  to  the  aafajvcts-of  eonity, 
common  law,  conrevancing,  and  criminal  law 
-^n  which  will  be  round  aphdnaeconnt  of  the 
^■iating  mode  of  administering  these  great 
baanchea  of  the  law.  But  bis  ol^t  should 
be  to  master  the  general  run  of  business  in  the 


iialing  liglits^.in  tiiO'dlffsrenfr 
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irtrtbsEnaniaftime^.tb  zeferfor  dw:  £bUi 
tc>tBo  wpiba^  abuia  ra«nri( 


ovra- 


e  should  also  make  a  point  elk  atedfini^  Hm. 
andidiafis  of.  pkadcesiK  < 


ba;bananiop*^ 


paalonitfv.  ahonld>  mabfr  micop^  idi tinm,. 


oPwaft,  enentors.  Ate.,  c^edJon^  a»  b»  often*  gaAer  wstiLauaUoit  abatoaflk^  oL  the  faet^to 

'  '  wfaidttba^nli^.  He  wBl. aoonifiMl himaslf. 
kvapkia  greaft  banafil  hotxi  audi:  m  pnctiea*. 
IWfaanW goeof^tD.the conita,.atbcrr afe  aaaaMa. 
|arrdiennizea».artbB  law  and  eqvatf  oo«t»in 
jtfaaLnulropolb*.  he  sbonld  reB%alie«i  to  the 
pn]C8adb^(a»  eapaciatty^  im  tboan  caacat  wbicb. 
ambeinii  condncted  in  tbe  offiiao:  im  wbacb  ha 
ia.aefvin|r«  Wbea.be  ia  nJittle  moan  advanced: 
in.bia.aliidiaa»  bemanrconault.tbo8echaBMn  in< 
tbe  pnaesrt:  weak  (Gbaptara  XIV^JCVHU,)  in. 
iHncb-  tfaa  leafing  tieasiaen  on^  tiio  differast 
beadaof  bnrweennmeiated,  andiaBteci  those 
which  may  appear,  to  bini^  or  hia.  adviaer».  best 
anitad.fbr  bia pnrpaaaA..  If  iuoamba  eonw 
niently  done,  he  snould  spendi  a  venr  with  a 
oanveyancen  aad  alao  wiA  n  pleai&g  barrister 
--or,  atnU  eventa,  bidf  a.year  wiUneaob;.  and 
mako'^e  moat4>f  tbe  brief  and  eKpansive^.bnt. 
preesaua  opportunity.  Tfana  Um  yonngr  al*> 
tomey  and  aoliciior  will  lay  tho^  foundation  of 
aJvaUnUft  ]»ofesaional  edneidon^.wbicftr  will' 
enable  bim  readily  to  tdce  advantage  of  amr 
opportunity  wfaidi  may  offer— and  mnny  «■ 
oifer— of  mapkying  We^  piofeeasanai  qfualifiea* 
tkma  before  tboae  who  will  ai]|iieoiate  tbsm, 
and^givebini  Iba  aiiAslantial  raaranb  dne  to 
par seveiing  indaatty -  and  tafanfc  The  anibon 
knowa  <if  aereral  inatancaa,  witfaia.the  laat  year 
ortwo!»  of  yonng  menoftbia  deaerip^on  fanng- 
taken  inlo-paitaafabip  in  fanuseeof  enainaaa^' 
aaiMf  on  aeeannt  of  tbor  weO^riod:  energyv. 
taienitayaadaaaidnity;  androf  otihsrairiieJsaBra^ 
for  tiie  samaTsaaona,  sbor^  aftsr  umnnaiMiiig 
practiee;  been  enpleryed*  by  iimeiibvi  rliintst 
wbo-bcvointfodneed  oibeva,  and  seledtbtba 
ofw 


practice. 


SSLECmONS  FROM  GORRESPON. 
DENCK 


TIMn  TO   PLEAD. — LONG   VACATION. 


Benhm  v.  Ctqfii. 


Mlk  EniTQR,— As'  there  aeenia  to  ha  eon^ 
sidamble  4sfubl  aaoni^  nasmbaravof'tbo  pro*- 
feasion  a»46  the  cooetruetien  to  be  put  upon 
tbe  -rate'  of  court  of  Mieharimaa  3  Waiiaw  4, 
r.  Iff,  made  in  pnrsuaoce  of  the  atatate  t. 
^William  4,  c.  39^  yon  wiH  pctbapa  bo  good 
enougb  toJnsert  in  your  valuable  paper  tbe  folr 
lowing  case,  which  was  decided  by  Mr.  Justice 
CresswelL  The  action  was  one  of  trespass  for 
taking  the  plaintiff's  goods,  thr  dMaration 
!waa  served  on  the  19tb  day  of  Jnne^  184fi,  to 


Lectures  at  tMeSmrtfCiurti^lfyferqfthe  Week.  ^ 

plead  in  four  days.    Further  tiiaxe^wor  obtiHire4  tfetfcheifh  to'fbrm-  i  judament  of  its  probabl^ 


from  time  to  time,  and  on  the  3rd  of  August 
an  order  was  made  by  Chief  Baron  rtrilock; 
giving  the  defendant  10  days  further  time  to 
plead,  seven  of  which  expired  before  the  10th 
of  August.  On  the  24th  of  October  the  jfamf 
tiff  signed  judgment,  and  on  ^he  following  day 
acrved  a-  notice  of  a  writ  cfF  inqtdry:  A  sum- 
mons to  set  aside  judgment  and  all  subsequent 
proceedings,  was  served  on  the  same  day,  and 
on  the  2nd  Nofember>  Mr.  Justice  OreMipell;; 
after  referring  to  various  authorities  and  to  the 
rule  of  cowt- above  mentioned,. ezpreMed  hima- 
self  clearly  of  opinion  that  the  defendant,  was 
entitled  to  the  samffmimber  of  days  after  the 
24tb  October  as  he  bad  byr  the  Chief*  BazonV 
order  of  the  3rd  of  August^vis^  JO  day*  after 
the  24th  October,  and  his  Honour  made  an 
order  setting  aside  the  judgment*  &c. .  The  casev 
relied  upon  by  the*  defendant,  wera  IHifoirv. 
Bradshcke,  2  Dowl.  Practice  Cases,  416,  and 
Trinder  v.  Smedle^j.  3  Bowl  R.C..87.. 


LECTURES  AT  THE  INBRf  OP  COURT. 


GRAY'B   WW. 

At  a  Pension  held  on  the  24th  diqr  of  No- 
^ .     Tcmbe^  1845. 

Tbb  Masters  of  the  Bench,  of  Gray's  Inn 
have  resolved  to  estabfish  a  lectureship  of 
real  property  and  conveyoflcmff^  devises  and 
bequests,  and  have. ordered  that  the  sum  of 
soul,  per  annum  for  three  years  be  paid  by  tha 
society  by  way  of  endorwraent,  to-  such  person 
as  the  bench  shall  elect  to  deliver  the  lectures^ 
to  begin  from  tiiarday  of  his  appointment 

The  benchers  therefore  invite  gentlemen 
desirous  to  accept  the  oflfee  of  leotui«r  to  send 
in  testimonials  of  their  competency  and  fitness^ 
addrdBted'  to  the  treararer,  ar  tlie*  st^wanh*' 
office,  in  South  Square,  Giav/s  Inn,  oa  or  ber. 
ibre  the  last  day  of  Hilary  iWm  next. 

The  benchers  are  desirona  that^.  in  ad£tioir 
to  the  lectures,  some  further  nieans  should  be 
adopted  to  secure  ^tfae  attention  and  to.  aacer- 
tain  the  proficiency  of  the  students; 

The  discussion  of  some  appointed  subjects^ 
in  which  the  students  shoulcl'  be  invited  to 
join,  spbject  to  proper  regiUations ;  oppor-. 
tunitietf  afforded'  to  students  of  stating^  and  of 
obtaining  fk>om  the  lecturer  tha  solution  of  dif« 
£ciiltie.4,  and  examinations  in  tftte  subjects  of 
the  previous  lectufes.and  discussions,  sufH^est 
themselves  as  means;  by  the  jndicious  apjmca* 
tion  of  whichy  the  end  in  view  may  be. attained.. 
*rhf  bedchere  express,  however;  no  opinion  as 
to  the  best  course  to  be  adopted*,  but  diey  sug- 
gest these  nktters  to  expiaih  disttnctly:  tiieii: 
objeft  in  establislring.  this  lectureship;  and 
more  particulariyto  induce  each  caudate  to 
send  in  such  a  plan  of  the  course  of  instruc- 
tion he  j|ro|)08es  to  adopt  as  may  enable  the 


efjiciencjc^ 


Thos.  Griffith,  Steward, 


NOTES  OF  THE  WEEK. 


LATtr  or  Tinrw-; 
ItHV  ifli)^«rti««qiiestioir  w3Ma^y.  Mk^ 
«o«;  waaamio  l»vfwgkt»beftn<etfarlMid*<Shan- 
cellor  en  the  l9th  instant  when.  Sir  S.  Bimp'- 
kimmmif^r  the'  plaintiff;  suted,  thor the'  putted 
bad  not  come  to  an  arrangement^  by  wteieh  the 
caienrigiMlatoaee  gO'tt>«the  H«>«eeof  iMrdV^ 
it  must  tkerelbre  be  sent  oiinhe  same  asJte  aa 
in^^  ^bmoKm  Pltes>  tot&e  Cottt^  of  Jbedamt^ 
quer,  as  was*  proposed  by^the  Ewd^'GllaBcellor 
OB'  Thvrsdiiy  last;  when*  it  stiwd)  over  af  iSb» 
reniestaC^Iift*:  ^feoi^  die  dbfendMt's^ooaBseL 
•  It  appears  from  the  reaeons  of  tiis  late 
Laid oUefJwtice  TIfidWl  aadof  Mir.  Jusske# 
Creswell,  in  support  of  their  joint  eeitificate 
io-JbUeM- V.  Jokmm,  eent^  to-  the  Lord:  GMiu 
eelhrr  that  that  case  differs  from-  Mioirea 
v«  eUnfi  4  (Sttteett^  Bench'  l^i  SBf,  («po» 
whieb'  the  jiidges  of  the-  Courtr  of  Qoeen's 
Bench  weie-  Mo  equaily  divided)  in.  thie*  rt^ 
spect,«-that  in  Salheld  v;  Johiumi  Ibe  elaim  ie 
noroTanexemplioB  fipom the paynentof titlle» 
genemUfHt  bnt-only  fhon  the psyment^ of  certain 
pattUmlar  things^  and  thai'  it  may  be  ^mH 
doubted  whether  the* statute  hse  aivysmlica- 
tion  tosoett  astale  of  thiage,  f<»^the  evideacei 
thersby  requifed  ie  of  the  twjuytuwit  of  ite 
land  without  payment*  or  render  of  tidiemonej^ 
or  other*  wmrth  in  Uea  thereof;  whereae  the 
land  in  question^ in  Salkeid'r:  JokmtMhm  n^ 
been-  enfoved  without  uayment'  or*  render'  cK 
tithes,  alttiougb  the  ^ee  there  in  question. 
(vta.  tithes  <^tiiRiipe,  potatoes^  agistment,  akm 
gpreen  cropsi)  have  not' been  FModtred,  ner  has 
any  moni^  or  other*  matter  been-  paid  or  rsOK 
dered  in  lieu  thereof* 


BA1I«WAY   UTIOATXOW. 


) 


.  The  Court  of  Exchequer,  on  v  the  last: &y  of 
tepni,  made- sDeoinfee: nilte  fornewtiialariid 
the  only  tm  casea  vet  ai|pied>.  invoiinrtg  the 
q  uestion  as.  to  the  liability  of  pradsional^  GDiB<» 
mittee-4Be&  of:  mttwaycompaniea.  Onr* obhu^ 
mentary.  OB  thejndgnicntLmust  be-reseiTOk;iiME^ 
next  week. .  The  chief  points  whtdtappAr  to 
hamrbeni  decided.  are»^f8t>.  That  seseoLpeiU 
sons  agreeing  to  beeoBoe .  membooi  of  aipro* 
viaiaaaf  omasmitteep  do?  not  thereby,  eseate  th4# 
celation  of  partners  ^  Sndly,.  That  aaiiidividual 
by(  the  ndtsSB^ fact  ot  <loD9enlkig  tabecoow^ 
provisionals  committee»nuHi,  dneiK  natr  afford 
an|K  ei^eBa»  ta:fik  fainr  with  a  liabSity  for  resHJ 
aonsble  pieliniinary  cxpensear  aad.Ia8tlf,.that 
where,  an-  individusli  hae^  authoiiaed  hianaoBid 
to  be  inserted  as  a  member  of  a  provisional 
cdnunittesr  iuk  a  |adep«ctue>>  thatr  iein  oiiditiflBaD 
circumiftance  creatinj;^  a  responinbllfty  com- 
mensuiate-witfi:.  and  dependedt  iqioii  tlie'slai»4 
mentscoBlnined in  tb^p^bspscMis.. 


V' 


Attorneys  to  beAimUied, 
ATTORNEYS  TO  BE  ADMITTED. 
Hilary  Term,  1847. 


Qtttm'f  ISmcl, 


Clerh^  Names  and  Residenees. 

AaUer,  William  Edward,  8,  Elisabeth  Street. 

Brompton;    Newark.upon-Trent ;    and 

Brompton  Terrace  .        •        •        • 

Abrahams,  Michael,  19»  Cambridge  Terrace, 

Hyde  Park 

Armitage,  James,  1,  Garden  Place,  Lincoln's 

Inn  Fields ;  and  Downham  Road     . 
Alston,  Henrv  Frederick,  15,  Upper  Berkley 

Street  West ;  and  John  Street 
Brabner,  Samuel  Peeling,  69.  Albert  Street, 

Momington  Crescent ;  Staple  Inn ;  and 

Clarence  Road  .  •  •  .  • 
Beck,  John  Grant,  3,  Judd  Place  Bast,  New 

Road 

Brumell,  Francis,  27,  Perceval  Street;   and 

Morpeth  ••...« 

Bateman,  Richard,  73,  Myddleton  Square;  ' 

Knowle ;  and  Newlandf  Street,  Pimlico  . 
Brooks,  Thomas,  10,  Lower Calthorpe  Street; 

Burton-on-Trent ;  and  Derby  .  .  • 
Burton,  Joseph,  jun.,  22,  Brunswick  Place, 

Bamsbunr  Road  ;  and  Vernon  Square  • 
Bremridge,  Thomas  Julius,  J,  New  Ormond 

Street ;  and  Heavitree      •        .        .        « 
Berry,  John  Johnson,  Stoke-upon-Trent 
Bristow,  Ebenecer  John,  23,  Charlotte  Street, 

Bedford  Square ;  and  Exeter  • 
Beddoe,  Henir  Child,  7>  Featherttone  Build- 
ing ;  and  Ledbury  •        •        .        • 
Byam,  William  Henrv,  2,  Church  Row,  New- 

iufcton  Butts ;  Bristol ;  and  Church  St.  . 
Bell,  William,  jun.,  30,  Qoudesley  Street; 

Halifax ;  and  Leeds  •  •  •  .  • 
Borlase,  John  James,  39*  Gower  Place ;  Hel8« 

ton ;  aftd  Green  Terrace  •  •  •  • 
Cole,  George  Henry,  5,  Mancheeter  Ternee, 

Liverpool  Road 

Copeman,  Thomae,  6,  Stekville  Street,  PScca* 

dilly 

Clarke,  Robert,jun.5r  Newman's  Row;  Ballia 

Duke  Street;  and  Albion  Place  •  • 
GoUme,  Nathaniel  Kjrrle,  Rose  •  •  ; 
GlK>rllon,  John  Higginbothom,  Runcorn  • 
Gauning,    Waher>    HandewbMr,  near  Btr* 

mingham  •  •  •  '  •  #  i 
Grossman,  William,  56,  Swinton  Street;  and 

Berwiek^'Upen^Tweed  •  i  ■  *•»  •  •; 
Goyte,  James,  53,  Acton  Slntt^  GcAy'a.tlnki 

Roui ;  and  Haletwortb  «... 
Cntts.  John,  )aii.,  61  GeorM  Street,;  Enrtm  *. 

Square ;  and  ClisstefMcl  «  •  •  • 
Carpenter,  Mfred  Benjamin,  5,  Hirpbr  fltrset. 

Red  Lion  Square ;  and  Stanhope  Street  • 
Gockram,  George  Woodbuiy.^IMvlon   «    ^  i 

Curtmale,  Johoi  ^M»  Bwb«  Liwf  jM 

Litchfield         ,  7 

Coleridge,  Fkancis  Jsmm^  l^fkij^memj^ 

Strand;   Mill  Street;    and  Ottery  St, 


To  whom  Articled,  Assigned,  (jfc. 


J.  Would  Lee,  Newark-upon-Trent 


Samuel  Abrahams,  Lincoln's  Inn  Fields 
J.  Crosland  Fenton,  Huddersfield 

John  Stevenson,  King'tf  Road 
Thomas  Atkinson,  Lincoln's  Inn  Helds 

G.  Jones,  Salisbury  Square 

Samuel  Brabner,  Liverpool 
Edward  Chester,  Staple  Inn 

Charles  P.  Harris,  Cambridge 
George  Brumell,  Morpeth 
John  Stevenson,  Kmg's  Road 

Arthur  John  Knapp,  Bristol 

Francis  Jessopp,  Derby 

F.  Talbot,  Bedford  Row 
H.  M.  Ford,  Exeter 

John  Mitchell,  Wymondham 
John  William  Ward,  Newcastle-under^Lyme 

John  Stogdon,  Exeter 

George  Masefield,  Ledbury 

R,  John  Bridges,  Bristol 

Henry  HilU  Verulam  Buildings 

Glynn  Grylls,  Helston 

John.  Piatt,  Church  Court,  Qement's  Laoft 

R,  W.  Paoneter,  Avlsham. 
Robert  Clarke,  Bath 

Edward.  Kiag,  Bath 
John  Stratford  Collii^i,  Roes 
SanmelChorltOB^-Riinconi    .  . 

^Tilliam  FdkiweSi  jun.,  Dudley 

Thflolat  1E»lohr|tt»  B«fi^  . 

jQlm;  CMiftiei^.HalenirQr^. 

Jglw  Gutt«,  Ben«  Clieetedbld     . .  :., 

Rielurd  Bvfut^  Axpstrc^ng^  StSfM,  Uk 
John  Loosemore»  Tiverton . 

l%o|aM^Ii;ar.<B<nd4U1^w<<« 
Edwacd  Wyatt,  Litchfield  and  WJbittM^ 


Mary,  Devon  V 


''V'^^  »•  9mmM  M9t^^GUkMis,4m^,  St.  Usgj 


AHonqfM  to  be  AdmUML  ^5. 

CoTsbam,  William  Georq[e>  Notttnghmn  %        •  W.  Cursham,  and  H.  P.  Campbell,  Nottingham 

Cook,  Robert,  3,  Wilmington  Square ;  and  Francis  Sudner,  Newcastle-under-Lyne 

Symond'a  Inn W.  A.  S.  Pemberton,  Sjmond'a  Inn 

Crosse,  John  Macartney,  8,  Nelson  Square,  Adam  Taylor,  jun.,  Norwich 

and  Stowmarket      •        .        •        •        •  J.  B.  Ransom,  Stowmarket 

J.  W.  Flower,  Bread  Street 
Dimsdale,  Frederick,  17,  Clement's  Inn ;  and 

Hadlev W.  Borradale,  King's  Arms  Yard 

DaUewy,  John,  13,  Bouverie   Street ;    and 

Bridgnorth M.  Haywood  Williams,  Bridgnorth 

Drake,  Thomas  Edward,  jun.,  Exeter ;  and 

Myddleton  Square Thomas  Edward  Drake,  Exeter 

Dennis,  Thomas  John,  5,  Maze  Pond,  South- 

wark ;  and  Barnstaple     .        .        •        •  Thomas  H.  Law,  Barnstaple 
Dowson,  John,  3,  Sebbon's  Buildings,    Is- 
lington         .  William  Pringle,  King's  Road 

Dickson,  Whinfield  P.,  PortobeUo  Terrace, 

Notting  Hill ;  and  Chancery  Lane  •        •  John  James  Jos.  Sudlow,  jun..  Chancery  Lane 

Dufty,  Richard,  Nottingham  •        •        •        •  George  Rawson,  I^ottingliam 

Clurles  Butlin,  Nottingham 


Daahwood,  Thomas,  jun.,  Sturminster  New-     Thomas  Dashwood,  sen.,  Sturmtnster  Newton 

1  Upper  Eat(  '  -  --    - 

Eastwood,  Ab.  Greenwood,  Halifax        •        .   William  Eastwood,  Todmordon 


ton ;  and  Upper  Eaton  Street  .        •        •       WUham  Dean,  Guildford  Street 


Edwards,  Edmund  Butler,  Pontypool      .        ,  Alexander  Edwards,  Pontypool 

Edmunds,  Charles  Henry,  8,  Trevor  Square^ 

Knightsbridge William  Sim,  King's  Bench  Walk 

Edmonds,  Robert  Gait),  6,  Surrey  Place,  Old 

Kent  Road ;  and  Plymouth     •                .  John  Edmonds»  Plymouth 

Fowler,  James,  37,  Lower  Park  Street,  Isling- 
ton ;  Great  Ormond  Street ;  and  Bir- 
mingham          George  Paulson  Wragge,  Birmingham  • 

Fiske,  Edward  Brown,  34,  Gower  Plaoe ;  and  '  Robert  Fiske,  Beccles 

Montpelier  Street   .        .        •        •     .   •  R.  ElUs  Burroughs,  Norwich 

Fe^,  ERkiel  Evans,  Dorchester             •        •  John  Garland,  Dorchester 

Foster,  Lambert  B.,  jun.,  Alfred  Placci  Black- 
friars  Road              .        .        .        ,        .  C.  W.  Unthank,  Norwich 

Ford,  Henry,  22,  Mount  Street|  Grosvenor  John  Gears,  jun.,  £«xeter 

Square ;  and  Exeter                .        .        •  John  Elliott  Fox,  Fmsbury  Circus 

Fisher,  Charles  Hawkins,  Stroud;  and  Green- 
ham        Robert  Fuller  Graham,  Newbury 

Fyer,  James  Joseph,  9,  St.  Mary  Abbott's  William  Napier  Dibb,  York 

Terrace ;  and  Grosvenor  Street                .  James  Richardson,  York 

Fenwick,  John  Clerevaulx,  33,  Stanhope  St., 

Queen's  Street  Plaee;  and  Camberwell  John  Fenwick,  Newcastle-upon-Tyne 

Grove fi«l^  Shield,  Queen  Str/Mt,  Chsapside 

Fresion,  Wilfiam  Antony,  Ciiencesler )  Buek* . 

ioffham  Street;  and  Daglingworth  .        .  Ckarles  Lawrence,  C&rencester 

Gates,  Christopher  HDl,  3d,  &dmoudi  Street ; 

Grantham ;  and  Frederick  Street             •  Gecsge  Kewney,  Gimtloiia 

Goo^ng,  Jonathan  Robert,  S3,  Gower  Place;  . . 

and  Norwich    •        •       •              •        I  James  Winter,  Nondch 

(Sriing,  Nathaniel,  23,  Adelaide  Road;  and 

Diss               Thomas  Edward  Wallis,*  Diss.   \ 

Greenhaigh,  James,  jun.,  Boltoa-le-Moon      .  Jamea  Cross,  Bolton-le-Moors   '''. 

Gordon,  William  Pierson,  5,  Princess  Street,  -^ 

B^dfetd  Row;  Shfewstmry;  andfeachar.  Thomas  Harley  Kough,  Shrewsbttrv 

atone  Buildings fij  BOytoGhnfftfa^  Southampton  fiaildingaf  } 

Green,  Robert  Yeoman,  98,  Tiviatoeknaoe;  .  <.*             i^      '*  *- 

and  Newcastle-upon-Tyne                       •  Annraf  Doadthi,  Newoastl»-upon-TyBia> 

Oiiim,  John  Thadileua,  a,  BiibkiliflliAkl  Street^-.  Robert  James,  GliaMiibunr 

8trao4;  Glaatonbury;  andGeorjoreSt.    ,  Ghailw  F.  SkirroWj  Bedford  Row 

GabrieljWmuei  Rawk<»,  37/QiMe&  pilars;- ■ 

andCalne        ,        .'                ,        '.        ^  Nicholaai^odnrtnSlgrttotttk    .                    .   ' 

Holmes,  WbfiyHi;  $8^  St  JamA  Sliwe  r  skid  William  Pritt,.  Liverpool 

Hnriin,  R.  Fiiatosisiamiaii|^y.lt;  OmmmMUg 

StiM^PentoBnne;  and  Penrith     .        .  WiHkuriMqrbltett^Ppmtk 

^k'J  yr,  .fifjrbs  tiJMrfitdfr  qf  thtj UitiWil  be  given  in  pur  neirt  number.],    ..t     .r?/ 


Legal  OlAUmj.^AkafyikniBltgntof  Comcs, 


LBGAIk  OBITUARY. 

1846.  Oct.  25,  James  MaUoch,  of  Sooth, 
ampton  Street,  Solicitor^  admitted  ia  Qneem's 
Bench,  Hilary  Teim»  1820. 

Oct.  26.  Hutton  Monkhouae,  of  Upper  Stam- 
ford Street,  Bhckfinr'a  RiMtd;.  Solicitor,  ad<^ 
mitted  in  Queen's  Bench,  Hilary  Term,  1826. 

Oct.  31.  Simon  Ewart,  of  Carlisle,  Solicitor, 
aged  51,  admitted  in  Queen's  Bench,  Michael, 
mas  Term,  18 18\ 

Nov,  6.  John  George  Graeff,  of  Furnival's 
Inn  and  Bcrner's  Street,  SoHcitor,  aged  38, 
admitted  in  Queen's  Bench,  Michaelmas  Temu 
1829. 

IVop..  13,  Thomas  Cowpcr  Brown,  of  King's 
Bench  Walk,  Temple,  Solicitor,  of  the  firm  of 
Brundrett,  Randall,  Simmons,  and  Browu,aged 
4Q,.admitted  in  Queen's  Beach,.£aater  Terns, 
1829. 

Abo.  18.  JohA  Erans,  of  Lincoln^s  Inn^ 
Barrister-at-Law,  aged  60,  cdM  to  the  Bar  br 
the  Honourable  Society  of  Gray's  Inn,  May  6. 
1826.  /  *        /    * 

Nov.  17.  Jacob  Jacobs,  of  Upper  Berkeley 
Street,  Portman  Square,  Solioiton  aged  77; 
admitted  in  Queen's  Bench,  Easter  Term. 
1794. 

^  Abo.  19.  Cecil  Proctor  Wortham,  of  Bunt, 
mgford,  Herts,  Solicitor,  aged  58,  admittedin 
Queen's  Bench,  Hilary  Term,  1812. 

Nov,  20.  James  Chipchase,  of  Gray's  Inn 
Road,  Solicitor,  admitted  in  Queen's  Bench, 
Hilary  Term,  1801. 

Abr.  22.  William  Henry  Cross,  of  Surrey 
Street,  Strand,  Solicitor,  aged  27,  admitted  in 
Exchequer,  Michaelmas  Term,  1830. 


ejectmem-brougfat;  Mr*  A.  appibd  tO'lft^.R^, 
who  was  afterwards  attorney  for  the  defendant 
in  the  ejectment,  to  demand  posseseion  of  the 
proper^r,  and  they  bad  a  conTersallo»:  HWk^ 
that  OB  the  trial  of  the  ejectment,  evidesee  of 
this  conyersation  was  not  receivable ;  and  sembU^ 
thal'it  bsiKg  further  proved  by  Mr.  S.,  who  le*- 
ceivedthe  rents  of  the  property  for  the  defend- 
ant, that  Mr«  JV-  had  been  the  attorney  for  the 
defendant  ever  since  the  year  184i,.  did-  not 
render  the  evidenee  admissible.  Doe  d,  UuXm- 
V.  Biekards^  2  C.  &  K.  216. 

Csseg  died:    Perkins   v.  iUwksIi«nr,  «  Stark, 
N:  p.  C.  240;  Joang  v.   Wright;  1    Camp. 


141. 


■ILL  OF  SXCHAMOB. 


ANALYTICAL  DIGEST  OF  CASES, 

RBPOBTBb  in  ALL  TUB.  COURVB. 

ADMISSION. 

On  the  record— A.  declaration  against  a  wit*- 
ness  for  not  attending  a  trial  pursuant  to  a  sub- 
poena, alleged  that  the'  plaintiff  had  a  good 
cause  of  action  in  that  suit,  and  that  the  testi- 
mony of  the  defeadantwiie  nurterial  eWdcttce* 
for  the  plaintiff.  Plea;  1st,  not  guilty ;  2adly, 
that  plaintiff  could  have  proceeded  to  trial 
without  the  testioiony'  of  the  defeMiaat;  Bvt^ 
deuoB  was  tendered  ou  the  partof  the  defend- 
ant at  the  trial,  for  the  purpose  of  showing  that 
the  plaintiff  had  not  a  cause  of  action  in  the 
ongmal  suit :  He/(/,.that  as  the  defendant  had. 
not  traversed  the  aUegadons  that  the  plaintiff 
had  a  good  cause  of  action,  and  that  the  evi- 
dence was  material,  thoae  isllegatiooo  were  ad- 
nutted  i  and  that  he  was  oonaeqiieritly  estopped 
from  giving  t\tt  evideoce  taadsnd.  NwMmm 
V.  l!V<wer,  3  D.  &  L.  190. 

ATTORNBY. 

Conversation.-^hk.iift^,  y^M*  184^  «id  before 


1.  Evidence  of  payment  by  acceptor,  ^1^ 
iCcceptbr  of  a  bill' of  exchange,  on  its  presenta- 
tion to  him  when  due,  did  not  take  it  up ;  hub 
aflerwards,  on  the  same  day,  a  person  unknown 
called 'at  the  banker's  where  it  lay,  and  paid 
the  ainount,  and  received  back  the  bill,  with  a 
ffeneral  receipt  indorsed  upon  it.  In  an  action 
by  the  indorsee  against  the  acceptor,  the  bill 
was  produced  by  the  plaintiff,  bearing  that  re- 
ceipt :  Heldy  no  evidence  of  payment  of  the  biU 
by  the  acceptor.     PhiUips  v.  Warren,  14  M.  & 

.  CatttB  cited  io  the  judgments  Scholey  n  Webbr, 
Peuhe'a  Nv  F.  C.  34. 

*  2.  AUeraHon.-^Stamp^J,  O.  U.-^B:,  C.^.^ 
and  J?,  gave-  a  joint  and  several  promisaorf 
note  to  A,  for  200/.  and  interest,  as  security 
for  a  loan  to  A.  On  the  death  of  £.,  B,  ob* 
tained  the  note  from  A,  for  the  purpose  of  pro- 
curing the  signature  of  an  additional  pai^f 
and  to  secure  its  return,  B,  and  C.  signed  the 
following  document:—"  I.  O.  U,  Mr.  A.,  the 
sum  of  200/.,  for  value  received."  The  note 
was  returned  by  B,  to  A,,  with  the  name  of  F. 
added,  but  the  I.  O.  U.  was  not  gives,  up.* 
The  alteration  was  made  by  the  assent  of  all 
partiek 

Qiuere,  whether  the  addition  of  the  fifth  name 
was  siich  a  material  alteration  as  to  avoid  the 
note  ?  Assuming  it  to  be  so :  Held,  in  an  ac- 
tion, by  A*  against  B,,  that  inasmuch  aa  the 
note  was  free  from  objection  at  the  time  the 
I.  O..U..wae  given,  it  was  admissible  inevi*> 
dence  in  support  of  a  count  upon  an  aooount 
statedon  the  I.  O.  U. 

*  And  that.  A\  assen^g.  to  a  verdict  being; 
entered  against  him  upon,  the  count  on  the 
note,  he  was  entitled  to  a  verdict  for  200/.  on 
the  account  stated,  although  the  particulars  of 
demand  merely  alleged  that  the  action  was 
brought  to  recover  the  amount  of  the  promis- 
sory note. 

ileld,  also,  that  the  insertion  of '  the  worda^, 
'I  for  value  received,''  did  not  render  the  1.0.  IT. 
liable  to  a  note,  or  to  an  agreemeat,  stanuu. 
Gould  V,  Combs,  1  C.  B.  543. 

Gm^^.nfd  inulm  jad^puMRt:  Gatton.  ▼..Siap- 
S09,  8  A.,  &.E.  1364  3  JK»  &  F-^«B«      ,  . 

yMd,Beit^Stamp,l.     , 


imUgimui Biywt  ^QmaJk  Ltm^BMmoti' 


•K 


IVoperfjr.  — Under  n  feigned  msae^  b#o«ght' py^pli  i*  "  probable  registrars  have  not  Mm 


to  tryithe  right  of  property 

i  been  smed  under 


windi^  had-  been  smed  under  an  eKeeotioii 
against  A: ;  HM;  that  the  qaeetkm  for  th» 
jnrjrwae,  not  whether  the  good*  were  tbepro- 
peity  of^the  pHdntrflTin  the  feigned'  iaeue,  or-of 
A,^  bnt-  merely  whether  they  were  not  the  pto^ 

ryvof  the  former.     Grten  v:  Royen,  3  C.  & 

FRAUDS,  BTATVTE  OF. 

IMhmf  ami  tmcepiaaee  qfgit^da^ — Ai  gave 
B,  a  written  order  for  ten  firkins  of  butter, 
vidcfa  were  U»  be^  sent.  to.Ai  by  a  particular, 
carrier.  B.  sent  by  that  carris^rtweive-firiiins 
inntead  of  ten.  A*  refused  to  tr^  sire  more  than 
ten  firkins ;  and  as  the  carreer  could  not  de- 
liver less  than  th  '  whole  number  sent,  he  re- 
fused to  t^ke-  the  butter  at  a)L  Ui^  however, 
drew>  a  sample  from  one  of  the  firkins :  Held, 
tfaat'under  these  cironmsianeee^  there  had  been, 
neither  aa  actuid  nor  ccmstnioiave  delh^ery.  of. 
the  hotter  to  A*,  and  consequently  no  accept-. 
ance  thereof  bv  bim»  so  a«  to -satis ty  the  Statute 
of  Frauds.     Gomumv.  jBodc/y,  2  C.  &  K.  145. 

HAND-WRITING. 

Ii0flef«.-*-Mr.  S.,  the  managing  derk  of  the 
BknBtiff*s  attorney,  wrote  a  letter  to  the  de- 
fendant, addre-'sed  to  him  st  his  residence, 
which  letter  was  proved  to  have  been  put  into 
the  post.  Mr.  S.  proved  that  he  received  an 
answer  to  his  letter :  Held,  that  the  letter  thus 
received  in  answer  waa  admissible  in  evidence 
witboutr  proof  of  the  defendant's  hand-writing. 

It  was  proved  by  Mr.  S.  that  he  received  a 
letter  of  earlier  date^  and  in  the  same  hand- 
writing as  the  letter  last  before-mentioned  : 
Held,  that  this  letter  was  also  admi^^sible  in 
evidencewithoat  proof  of  the  defendant'ahand- 
wriiiag :  aad.Held,  also«  that  a  copy  of  a  letter. 
wriitett.by  Mr.  &'.  of  still  earlier  date,  to  whidi 
the  Lssl^mcstiDned  letter  was  an  answer,  .might 
be  given  in  evidence  (the  ori)(inal  not  having 
been  produced  after  a  notice  to  produce)  with- 
out any  proof  that  tlie  uiiginal  had  been  put 
into  the  post  or  had  reached  the  defendant. 
Ovenston  v.  fVUgon^  2  C.  &  K.  1. 

I.  o.  u. 
See  Bill  of  Exchange,  2i 

LJFB  INSURANCB. 

See  Suicide. 

MAKRrAOB   CE^TTFIOATB. 

Semble.  Production  of  a  certificate  of  mar- 
riage may  be  dispensed  with  on  a  peiilion  for 
the  transfer  of  a  fund  in  conn,  provided  evi- 
dence of  the  marriaj^e  be  given  by  parties  pre- 
sent when  the  ceremony  was  perl'ormed,  and 
it  is  supported  by  other  corroborative  circum- 
stanced   BUgk  V.  Bossley,  32  L.  O.  419. 


MARRIAOB  RKGlSTBR. 


The  court  will  not'  u^nalBr  dispense  with 
froof  from  the  register  of  a  marriage  oii'an-ap- 
plieaitioB  ta  have  the  money  paid.out.of:,eoart.; 


kept,  the  court  will,  on  reeehriBg.  nMonriile 
evidence  to  support  this  conclusion,  and  an 
affidavit  of  a  party  Yiresent  when  the  marriage 
ceremony  was  performed,  make^hejOi^er.  J^e 
T.  Pearce,  a2.UQ.37«I. 

«NU»  FROBAflfOr. 

ITiere  order  of  evetUs  is  uncertain^  toMcM 
party  fills. — In  an  action  against  iudorser  of  a 
bill  of  exchange,  issue  was  joined  as  to  notica 
of  dishonaixc.  It  appeared  that  a  letter  con- 
taining the  notice  was  put  into  the  post  on  the 
day  on  which  the  action,  was  commenced,  and 
by  the  routine  of  the  post-office  would  reach 
the  defendant  betweea  4  &  5  in  the  afternoon  of 
that  day,«.  No  further,  evidence,  was  given  as?  to 
the  timet  of  notice.  The  offices  of  the  court 
were  open  only  till  5  in  the  afternoon'  oftha 
day  in  question..  Held,  that  thepl^ntiff  nniat; 
fai^  it  lying  on  him  to  show  that  the  right  d* 
action. waa  complete  before  the  suit  was  com*^ 
menced..   Castripte  v.  JBensoio^  6  QL  B;.4ftB. 

PARTNBR. 

Witness. — ^Where  a  partner,  who  had' already 
had  a  judgment  against  him,  was  put  into  the 
witness-box  to  prove  the  same  dibt  against  hi8> 
Co-partner,  bat  it  did  not  appear-on  the  record' 
that  he  was  an  interested  party*:  Heidi  that  Ue. 
war  a  competent*  witness,  ^gperr.  Newark^ 
2t>'.  &  K.  24. 

VRBftUMPrrON-  OF  DBA.TH. . 

Buried'  oeri^UiQU. — A,  ceitificate  of  burial 
may  be  dispensed  with  where  general  evidence 
of  the  death  is  given — the  age  of  the  party>  if 
living;  would  be  so  great  as  to  affbra  strong^ 
presumplive>esridenee  of  his  death.  Ajshem-y^ 
Adeem,  aft  L.  O.  37^ 

PRBSUM PTION  OF  OWNERSHIP. 

fi^A^  ef  ometjf  stntred  defemdatds.  to  aeqtdttaL 
dtmut^  lr»aj<*— Whssethe  lord  of  amsiior  has 
oottveyad  land'to  Ji,  sad-alterwarda  other  laocb 
to  B.,  and  it  appean  that  anarcow  strip  of  lend' 
passed  by  one  or  other  of  the  conveyances^  b«C 
it:.i»  doamfn]:  by  which,  no  presumption  arises 
in  favoni!  of  .^4;  firomtbs  fact  that  the  strip  of 
Umd  lies  beSween.a  highway,  and  ISaduBdi** 
pMSedly 'comprised  in:the  cooveyanoe  to  A. 

Whera  ssspesal.  drfendawts  to  an  actioii  of 
trespaos  plead  nat  guilty,  with  other  pkas^  and 
thrs  plaintiff  gives  no  evidence  as  Sgunat  one  of 
tkcm,  such  ddEcadMut  isnot entitled, aaofrigh^ 
todaunhia  atipiiltal  before  the  ease,  for  tfao 
defeneo  is  opsnedi  And  psr  Lord  Dkmmem^ 
C.  Ji,  the  nsore  ovdinny.  practioe  is  bqI  to 
direct  on '.acquittal  till,  the  case  on  hotk  sides  .is 
'      FFAite  V.  HiUi,  6  a  B..467. 


I 


PRTVILSGED  COMMUNICATION. 

Ne^altolMm*  —  Compnmise.  —  Where  idbm 
clerk  of  pkuBtiff's  attorney  went  to  defendsolSa 
attorney  for  the  object  of  effecting  a  com? 
promise,  <uid  what  he  &aid  was*  said  with  the 
wish  of  effecting  it :  UM,  that  all  that  pissei 
was  priv^eg^s.as  being  a  negQ^iation  to  hripg 


«4 

Kl>out  a  cooiproQUM. 
C.&K.24. 
And  see  Attorney. 


J^rdiae  y.  Shenfkm,  2 


I^gfs4riiiriUfo»^ 


^  See  Stamp,  2. 


RfeCXIPT. 


0BCONOARy  BVI0SMCK« 

Proof  of  possession  of  the  dbtwui^ii/i— Whcte 
notice  to  produce  a  dppujoa^t  had  been  Riven 
to  -the  defendanti  and  there  was  merely  evidence 
tQ  go  to  the-:  jury  that  andi  docttment  wM  in 
Uieposae^on:  Held,  th&t  thi  document  not 
^Iwying  been  produced  when  called  for,  the 
plaintiff  might  give  «econdary«vid^ioe  thereof. 
Bobbv,  Starkey,  2  C.  &  K.  143. 

flTAHP. 

•Z.  Order  for  pojftneni  (^mcney.^BUl^i^  W" 
e^ange,—-J.  M.,  by  indenture,  assigned  to  the 
plaintiff  a  ninth  part  of  his  share  in  the  residue 
of  the  estate  of  T.  if.,  deceased.  By  an  order 
^i  29th  July,  1843,  made  in  a  suit  in  Chancery 
ot  "Powell  V.  Norwood,"  the  Vice-Chaneellor 
ordered  the  defendants  in  that  suit  tp  ^tain 
250/,,  beinff  part  of.the  prfidu^  of  J.  MJsJhm 
of  the  residuary  estote  of  T.  H.i  U>be  paid  to 
such  person  as  the  present  defendant  and  /.  M. 
should  jomtly  direct.  It  was  afterwards  agreed 
between  the  parties,  that  50|.,  to  be  considered 
^  part  of  the  sum  of  2502,.  should  be  paid  by 
the  defendant  to  the  solicitors  for  J.  Jfcf.  and, 
the  plaiiiti^.  ^°  action  hfiving  been  brought 
to  recover  this  sum  of  50/.,  the  phnhtiff  tendered 
m  evidence  the  following  document :-~"  To  the 
oecutow  of  T.  H.,  deceased.  .  PoweU  v.  Nor- 
^Dood,  Gentlemen,— We  do  hereby  authorise 
and  require  you  to  pay  to  Mr.  Georae.PoweB, 
or  his  order,  the  sum  of  8!K)/.„  bein^  the 
amount  directed  by  tha  order  of  the  %0&  July 
wt,  to  be  paid  to  our  order.  We  aw„  genfle- 
1^  yomr  very  obedient  servantSi  J,  M.  Dec. 
Ipth,  1842."  This  document  was  signed  by 
J^  M.  only^  ^nd  waa  unstamped :  HM,  {Mo^e, 
9.,  dissentKnte,)  that  it  was  not  a  biU  of  «. 
ebange,  and  that  it  was  admissible  in  eridenefl 
without  a  stamp.    Ru^seU  ^.  P^^feU,  14  U.Jk 

VV  .   4  lOm  '••-..»• 

-a.  R^t^^Thp  following  instnMint  wa» 
tenojeied  by  defendant  in  support  <>f  «  ptea  ol 
payment  of  rent  to  Af. :— "  Mr.  Jonea»  (defend- 
ant,) havii^  written  off  the  sum  of  76/.  DroRi 
Ilia  mortgaae  deb*  during  &ve  ouart^a*  iwt  pC 
lushouse^  I  hereby  dis<;harge  the  aamarait  liU 
the  24th  daf  of  July,  l$4l."  llie  inslnuneut 
MS  signed  by  M, ;  the  mortgage  debt  in  ttue^. 
tionwasduefromAf.  jodrfendfwtf  and  the  < 
paper  bad  been  delivered  by  M.  to.  defendant 
ar  IT  tettleoient  of  account.  •  It  tf^s  8tARi|N^ 
iw  fl/.  stamp,  with  no.denominarioh,/luiid 
att]<^ngtohave  been  affiiied  npioi^&^one 
month  after  the  signing  and  ^  delivery  ^bf  the 
paper :  Held,  iaadmlisibibt  ar  tm^g  a  receipt 
Whin  ^65  G  3,  c.  1 84,  and  co,|SMU<  ' 
•tamped .  m  time.    Imeas  y,  ^^b^  Jj 

%  ^romis$oruiH>te.^\  PwJisaoiy  ^^i 
aj  Mows  jr-"On  dman^:  t  f roonM  ioBay. 
T*  %  or  ?rder,the :  iun^  9f  jjgijf  ^  ^4^4  »^j 


'f.: 


caiv^  with  intfl«at  at  the  j:ate  of  fonr  per 
cent,  and  I  have  lodged  with  the  said  T.  H. 
the  counterpart  leases  signed  by^  &c^  fot 
ground'  let  oy  me  to  them  respecdvdy,  as  a 
collateral  security  for  the  same  500/.  and  in^' 
terest  to  Thorne/'  In  an  action  by  an  indorsee 
against  the  mdcer  of  the  above  instrument,  it 
waa  pfoved  to  have  a  promissory  note*  stamp.  / 

Hp^j  that  the  instrument  was  properly 
stamped,  and  that  the  latter  part  of  it  dia  not 
render  an  additional  stamp  necessary-  fVaa* 
court  V.  Thorne,  32  L.  0.  518. 

4.  License  to  use  p^ented  article,— Sernhfe^  a 
license,  under  seal,  to  Mse  a  patented  artide, 
does  not  require  a  stamp.  CJumter  v.  Johnson, 
U  M.  &  W.  406. 

Andsee^t/Z^j^jrcAafi^e,  a.  ' 

SUICIDB« 

L^e  Mifaf'aiiee,'*-Whefe  a  policy  of  iosuranoft 
on  hie,  contained^  oondition,  that  the.  p<dicy 
shoul<I-be  void  if  the  assured  should  "  oomnut 
8vucide,V  and  it  was  proved  that  the  asaurei 
had  died  from  the,  effects  of  poison  taken  by 
himeelf :  Held,  that,  in  order  to.aiN)id  the. 
polic^k  it  must  be  .shown  that  the  a^ured»  tijk 
the  time  he  committed  that  act^  could  dis^ 
tioguish  between  right  and  wrongs  so  as  to  be 
able  to  understand  and  appreciate  the  nature 
and  <|ttality  of  the  act  he  was  doing.  Sokmabe 
V.  C/|^,  2  C.  &  K.  134. 

Case  iSitedby  the  couti  f  Bof radaile  v.  Haator, 
5  M.  &  G.  660, 66a.  *    ' 

TBNDIBIU 

The  question  as  to  whether  a  tender  was 
made  conditionally  or  not,  is  for  the  jury. 
MafsdeH  v.  Qoode,2  C.  &  K.  133. 

TBOVBRr 

•  Uonversion*  •"•  Juten,  •"•  J^art  ownershM,  ^•Iii 
trover,  a  demand  and  a  refusal  on  the  ground 
of  a.daim  of  right  by  a  thurd  party,  is  evidenee 
of  a  conversion.  Caunce  r,  Spani&n,  7  M«  Ar 
G.  903. 


Xufi^  af  StKlcatfoii. 


ATTACHMKNT. - 

^  AfitiQn.^yfhfiTe,  a  cause  was  ri^err^  by 
judge's  order,  and  the  aiiiitrator  directed  «  Tiar«<. 
diet  to.  be  entered  for  ,plaiatiff»  the  ^^def  giving . 
him  110  pfxwer  so  to  do^  the  ^ourtjefused  to  aat 
afBoettheaMfardoQino^on,.  .,     .«  f 

,  In  such  a  case  the  couit  wiiljDot.enfonQe  the* 
award  by  attachment,  but  wUl  leave  the  partr 
Id  Wrfcihedy  by  action.    Corfr.  Oaf,  30. 

Cases  cited  Itf  llM-jwIi^iBt':  Jasii^ta  r.  Clarke. 
M'CleL  &  Y.  too,  a  Q,.JA^  ?m^^tQ%^l  00^ 
Ian  ▼.  Brett,  f  A.  ^  E.  S44,  S.  C.  4  N.  &  Af. 
j       854;  Hawkyard  K^Stedkajta  D.  &  L.  936* 


JmdjflkoiDi^^CaHif  Ltm ^ ArhUntHtm. 


V 


danw  giTuijr  the  arbitrator  the  tame  power  to 
certify  as  a  judge  at  miripriut:  the  venue  had 
been  originally  laid  in  London,  and  a  speeial  jury 
had  been  summoned  from  that  county,  but  the 
cauee  not  coming  on  for  trial  at  the  sitting  in 
Middlesex*  the  parties  agreed  to  chan^^e  the 
venue  to  London,  the  costs  to  be  costs  in  the 
cause.  The  arbitrator  duly  made  his  award  in 
fiivour  of  the  defendant,  and  in  the  following 
term  certified  for  a  special  jury :  Held,  that  the 
certificate  was  of  no  effisct,  but  that  the  defend- 
ant was  entitled  to  the  costs  of  the  London 
apedal  jury,'  as  costs  occasioned  by  the  change 
of  venue.    Gmmt.  Qortom,  31  L.  O.  973* 


DBPBCnVB  AWARD. 

When  not  tuJicitiUly  final. — After  declaration 
(in  which  there  were  two  counts),  but  before 
plea,  ''  an  matters  in  difference  in  the  cause " 
were  referred  by  a  judge's  order  to  the  award 
of  an  accountant,  the  costs  of  the  cause  to 
abide  the  event  of  the  award,  and  the  costs  of 
die  reference  and  award  to  be  in  the  discretion 
of  the  arbitrator.  The  award  (not  saying  that 
it  was  made  ''of  and  concerning  the  pre- 
BEiises  **)  directed  that  one  party  should  pay  to 
the  other  a  certain  sum,  without  stating  upon 
what  account.  Held,  bad,  inasmuch  as  it  was 
nncertain  upon  what  sum  awarded  was  to  be 
paid,  and  as  there  was  no  finding  upon  which 
Uie  costs  of  the  cause  could  be  taxed.  CroMe 
y.  Hobnee,  31  L.  O.  343. 

SXAMININO  WlTlfBSSBS. 

Noi  on  oath. — A  cause  was  referred  by  order 
of  Mt  priuM,  which  stated  that  "  the  arbitrators 
should  be  at  liberty,  if  they  should  think  fit,  to 
examine  the  parties  and  their  respective  wit- 
nesses upon  oath :"  Held,  that  it  was  discre- 
tionary with  the  arbitrators  whether  they  would 
CTaminn  the  witnesses  on  oath  or  not,  and  that 
it  was  no  objection  to  their  award  that  the  wit* 
aessca  were  examined  without  being  sworn, 
althoQg^  the  party  against  whom  the  award  was 
made  required,  at  the  time,  that  they  should  be 
•worn.  SmUk  v.  Oof,  14  M.  &  W.  264,  S.  C. 
3  P.  &  L.  47. 

sxQsaa  OF  AtJTBonirr. 
BnUrinjf  verdict.  —  Where  a  cause  was  re- 
ferred by  a  judge's  order,  which  gave  no  ex- 
press powers  to  direct  a  verdict  to  be  entered, 
but  the  arbitrators  awarded  a  verdict  to  be  en- 
tered with  damages  and  costs ;  the  court  dis- 
charged a  rule  which  had  been  obtained  to 
einiMiwer  tini  a^ard  by  attachmetit,  leaving  the 
plaintiff  to  pursue  his  remedy  by  action.  C&th 
T.Oeiif,l4M.&W.«80. 

Case  citf4  io  t)ie  judgmsot;  Boulsn  v.  Brett^  *t 
BXVidmi  iMIOOflMKIfO. 


wee  jaVOeeeMRw  enicfTtf. 


.**'.>.     *.  ^•.«     -MWAWT*   ■-».J»s.i   ,♦11. 

Gasls.^^Aji  action  pf  consnunt  oa  aa  anpren- 
ti^  deed  having  come  on  for  trial,  was  referred^ 
toMlher  w&h't#o  other  actk>ns^ineiiedf  Which 
m  iMHUt  appt«mice«iied  bjf  hif  next  ftiktii ; 


the  costs  of  the  cause  to  abide  the  event ;  and 
the  costs  of  the  reference  and  award  to  be  in 
the  discretion  of  the  arbitrator.  The  arbitra- 
tor awarded  that  the  verdict  in  the  eause  should 
be  entered  for  the  defendant,  and  that  the  in- 
fant should  pay  the  costs  of  the  reference. 
Heid,  that  the  award  was  good.  iVoiwj^oo/  v. 
JBeOf,  31  L.  O.  393. 

NOTas. 

The  court  will  not  look  at  the  notee  of  an 
arbitrator*  nor  at  a  copy  of  them  verified  either 
bv  an  affidavit  of  the  arbitrator  or  his  chafc, 
lloe  d.  H0mby  v.  Prestom  tmd  anoiher,  32  L.  O. 
107. 

raocxaoiNOR  axPAUTa. 

A  verdict  was  taken  at  nidpriue  for  3,O0OL 
damages,  subject  to  the  award  of  a  barrister,  to 
whom  all  matters  in  difference  in  the  causa 
were  refierred,  with  power  to  decide  on  the  ad- 
missibility of  evidence  as  a  judge  at  nisi  prhis 
iniffht,  and  to  reserve  points  at  law  for  the  de- 
cttion  of  the  court.  And  there  was  the  usual 
power  to  proceed  ettpavte,  if  either  of  the  parties 
should  by  affected  delay  prevent  making  the 
award,  or  should  not  attend  after  reasonable 
notice  and  without  such  excuse  as  the  arbitra- 
tor should  adjudge  reascmable. 

The  arbitrator  made  a  special  statement  of 
facts,  affecting  the  admissioility  of  certain  de- 
poeitions  in  evidence,  and  awarded  that  the 
verdict  should  be  reduced  to  1,358/.,  if  the 
court  should  be  of  opinion  that  the  depositions 
of  if.  and  B.  were  aamissible ;  to  1,1061.  if  the 
court  should  think  the  deposition  of  A,  only 
admissible;  and  to  579'.  it  the  court  should 
think  neither  of  the  depositions  admissible : 
HeU  that  the  award  was  final. 

The  arMtrator  having,  in  the  course  of  the 
refcRnoe  (AprQM),  appointed  a  mee^g  for  a 
certa&B  wf  (May  16),  was  informed  by  the 
defendant  chat  he  did  not  intend  tobe  presenV 
one  of  his  raaioas  being,  that  on  liccount  of 
the   Bon^admissibility  of  certain  depositions 
which  the  arMtrator  had  not  rejected  as  evi* . 
deuce,  no  award  be  could  make  would  be  valid  j 
Mid  another  reason  being,  that  the  notice  was 
t6o  short.    The  arbitrator  (having  postponed 
the  meeting  for  a  day,  of  which  hie  gave  de 
feadant  notice,  but  without  reference  to  defend- 
ant's cOmmunieatioh),  proceeded  exp^rie:  Held, 
thtlL  he  was  warrant^  in  so  doing,  thotigh  he 
hiui  not  warned  the  cfefendant  that  if  he  ab-  "^ 
selited  himself  the  arbitration  would  proceed^ 
eMvtnie.    SdeVf  y;  V&n  Saitdak,  6  Q.B.  237.    ' 

Cases  citedip  tlie Ja^gmieat :  Hartoa  t.  Ribioii,  . 

-  d  M.  &  W.  5f  f  1  A  ndeMQQ  v.  Fuller,  4  M.  & 
W.  470 ;  In  ra  ^sighi  tacl  Crgmford  C,sds1 
Company,  t  Q.  B.  101.  ^     '    ^     '_',  ^ 

^mmHQ  AtmAMn  AMmwu. 

' '  fl  TBar  wAeii  fippfkatt&n  ean  he  nuidel^Af\ 
eaiise was  releritd  by  order  of  lUH  wins,  'the  ' 
arbitrator  to  have  power  to  ftate  on  ue  face  ^ " 


Analytical  JWjiif  '^Xfim^^-^^itmr  tMmftts  ^hmrd  CkmceUor.^Bolh. 


JMT.Ae  l6th.of  tfae  «»«  montii  notice  nf  die 
dMvd  mm  giveia  to  the  defendantt.  On  the 
4Bi»Hi.d«y  of  Utfanry  Term  folkMmg  a  nik^RMt 
mm  afaiMBedbT«heii«fiBncleiit««l0r«et<teg>ttftide 
t^.«iv9HBd  ana  eBtering  a  ▼crdtet  on  eeveNd 

..  )HM,  that  tfae  application  to  eet  aeide  tihe 
award  was  made  too  late.  Uttt  wheve  a  eaoae 
only  is  referred  to  an.  arbitrator,  the  same  rule 
prerails  in  awards  as  it  does  in  new  trials^  and 
muit  a  nuMif  n  to  set  aside  an  award  most  bemade 
iwithin  four  dsjwafter  puUicatiion,  whiehperiod 
vis  to'be  calcuktod  from  the  tmewhon  a  party 
•Motives  notice  that  the  siward  iiaa  bcanmade. 
The  Queen  v.  The  Great  North  of  En§kmd 
Railway  Coa^Muy,  32  JL~ 0. 21^.     . 

2.  Arbitrator's  conduct. —  Award  set  a^de, 
/on  the  gfronnd  of  interviews  having  taken  ^lace 
(between  the  athitrator  and  one  party  in  the  ab- 
'tnoe  of  the  other. 

-  43imikr  mieeonduct  on  the  part  of  the* person 
wplytng  will- not  prefvnt  the  court  netting  aside 
-the  award,  for  tfae  matter  concerns  the  admi- 
iwlratson  of  justice. 

A  motion  was  made*  to  dismiss  a  hill,  in  pnr- 
^•uaace  of  an  award ;  it  came  on  upon  the  last 
**jAaf  on  which,  under  the  statute,  an  application 
^'OOttld  be  made  to  set  aside  the  award.  The  re- 
*Spondent  then  nmde  objections  to  the  award, 
'*mid  the  motion  was  ordered  tostand  over,  with 
•liberty  for 'the  respondent 'to  give  notice  <if 
tmotaon  to  dispute  tiie  award  :  Held,  that  this 
^apemted  as  an  extension  of  the  time.  'Harvey 
kT.  SkeUon,  7  Bea.  455. 

See  notes  on  this  case,  32  L.  O.  235. 

UMPI&B. 

.  On  arefertsce  to  arbitrators,  with  power  to 
appoint  an  umpire  to  decide  betwom-tiiem,  in 
'Cise  they  should  differ  in  opinion,  the  arbitra- 
;ton  appointed  an  vmpire,  'hut,  no  difference 
Arising  between  them,  the  umpire  was  notcoo- 
.taited.  In  the  tnrard  the  ariiitrators  redted, 
that  they  had  "  considered  the  dedsioa  of  the 
nnipire:"  Held,  that  this  recital  was  a  mere 
anrphisage. .  Hor^oio  v.  Hrnd,  SD.Htlu  203. 


AECfiNT   DECISIONS  IN   THE  8UPE. 
RIOR  COURTS. 


nsPOBniD  mt  BAamisTaas  ov  ram  aswa^i. 


been  diisolved  by  the  Viee-ChanadkH-  of  B^- 
land,  whose  judgment  was  aflirnird  bv  the  isle 
(Sianccllor.  The  defendanu  had  iaad  vcrientfy 
eoinratttod  a  brsach  of  this  injunction  (fin- 
vionsly  to  the  same  being  dissolved)  by  aetroig 
the  plaintiff  with  a  dtdaration  in  the  action  Id 
.which  he  (bemg  defendant  at  law)  had  pleaeM. 
A  verdict  having  been  -  given  agaiast- the-iattv, 
proceedings  were  commenced  to  recover 'the 
costs  of  the  action.  The  plaintiff  in  «i^ty  bUd 
refused  to  pay  ooch  of  these  costs  «a  had  as- 
crued  snbseqnentiyto  the  serving  of  "the  d^* 
^daration. 

Mr,. Cooper  and  Mr  Oiaaee,  fsrthsrpUsBttf; 
moved  that  the  deiendants  might  be  restrained 
from  recoverii\g  the  last- mentioned  portiuo  of 
these  costs,  upon  the  ground  that  such  ha(l 
been  incurred  under  a  breach  of  the  injunction. 
There  was  no  reported  case  in  point,  and  Ae 
Vice- Chancellor  of  England  had  refused  wifii 
costs  the  previous  application  of  the  plaintiC 

The  Lord  Chancellor  said,  that  if  this  case 
was  to  be  decided  upon  principle  it  woiild  be 
unnecessar}*  to  hear  the  other  pide.  The  couft 
had  granted  an  injunction  which  it  had  after- 
wards dissolved.  It  was  quiie  clear  tfaat  there 
was  no  equity  by  which  the  plamtiff  rouM 
mulct  the  aefendams  in  the  penalty  of  any  por- 
tion of  their  costs  at  law,  notwithstanding  such 
might  have  'be<'n  occai^ioned  by  .proceeding 
contrary  to  an  injunction  of  the  Court  of  Chan- 
cery. The  court  (K>sse8ses  a  process  of  Hm 
own  by  which  it  trcnaWfld  to:p«mh  breaches 
ofits.ordeoi« 

.Motion  refused  with  costs. 


^eiemafl  V.  King  and  others,    Nov.  12,  1846. 

coara.— tbouitt. 

A  party  will  not  be  rettrainedfrom  reeo/oering 
such  portion  of  his  law  costs  as  may  have* 
been  utmrraH  m  vroeeedmg  umder  a  breach, 
Xf  a  subse^fuently  dissolved  iniunaHon  of 
this  court. 


Tne  defsBdants  in  this  snttiiad 
Wtions  against  the  phnntiff  for  inslilneBts 
Jim  under  a  lease  ot  certito  turnpike  tolls 
ibi  iifjtnction  to  rssmin  these  ppocaedittgshad 


LoMsimtr  v.  lyresme^.    Nov.  13,  1846. 

VORKIGN  XXaCUTOB. 

Tike  court  wiU  not  pay  money  out  of  cattrt 
to  the  eatecutor  oj  a  deeemed  'persstt  i|s- 
poiatted  suck  abroad,  but  not  having  prowad 
the  wiU  in  England. 

In  this  case  Mr.  Craig  moved,  that  a  sum 
of  34/.  found  to  be  due  lo  a  Mrs.  Lassieur, 
who  had  died  in  Geneva,  nught  be  paid  out  of 
court  to  the  person  appointed  her  executor  at 
Geneva.  The  object  of  the  application  was. to 
save  the  expeuHe  of  proving  Uie  will  in  . 
land;  this  sum  being  the  only  property  of 
deceased  in  England. 

X(urd  Longdate  said,  the  application  could 
not  be  granted.  There  must  be  some  person 
properly  authorized  to  receive  the  money  hece. 

Smith  V.  Smith.     Nov.  12, 1846. 

>  76tr  ordvk  ov  194S. 

Form  of  the  order  for  taking  a  InU  pro  cbn* 
fesso,  against  cneaf  sweral  defenaants. 

iKthtS'case  Mr.  Giosse  moved,  thst  the  bill 
might  foe*tdtken  pro  emfesso  against  one  ofae* 
vera!  defendants,  who  was  in  attacimient  .Cof 
warn  of -answer. ,  Nolke  of  the.  motiaft  baii 


Sup&ritfr^Qmm :  99ikr^Vi^ed(MiB€Uor. 


It  wat-mde  tmtlw  Sdi  of  October.  ' 
'  Lord  i£am$«ble«aid,  that  artliope  were  tsf&a^ 
ttofeadflttte,  the  .]»ro]Mr  onler  w»i  ^uit'the 
derk  ofTMorflb  aad  writs^^oaid  attendwiUt  the ' 
i»iO  artbe'heniiig  of  tke  cftnse,*  for  tHe  ^pvrpMe 
bf  ttfliMing-takefi  jfto  oonfcMo,  end  HMHifc  -the 
<nrAtr  accordhiifijr. 

Bead  v.  0'BW«i.    Nov.  10» ;jtQ46. 

ORiySRS  aV*f845. — FORBIGN  COMMISSION. 

A  eoaumsnon  to  eiamme  toitneues  abroad  is 
'    notwkkin  these  orders,  iMch  apply  mdy 
to  commissions  witkin  fke  jurisdiction. 

Mr.  Turner  and  "Mr.  Andevson.moYtd  for  a 
commission  to  examine  witnesses  abroad. 
•  ^r. ^etf  needed,  that  under  theOrdera  of 
iMajTvli^fS,  (8efr  Orders  94  to  lOlO  ^^ko'^ppli- 
VfttMHi'Ouifbt  to  i>e  mftde  hefoze  the  Mtster;* 
9mt 

Lerd  LanffiaJe^xpremed  has  opmioo,  that 
wse  orAen  had  no  apftSicationto  'proceedings 
eutof'the  jurisdiction,  and  that  therefore  the 
iweseai  application  was  preperif  msde  to  the 
ceixil. 


▼.  Bioiommd  Eaibomf  Compem^,  Nor. 
.12,  1846. 

Where  an  it^unetUm  has  been  tjfMreperiy  e^ 
taimedfbutthe.pufpase/orvsisch  u4fwao6- 
tained  has  been  answered,  tJkeeottrt  wifl  net 
onljf  gioe  the  plaintiff'  the  costs  of  the  ep- 
plication  Jor  the  injunction,  but  the- costs  ^ 
the  suit  nlsQ. 


Tbs  phdntiff  io  this  ease  having  a^;reed  to 
aell  to  the  defendants  certain  kinds  which  they 
intended  to  nee  in  the  formation  of  their  rail- 
way^ caused  an  abstract  jof  his  title  to  be  de- 
iivered  in  the  usual  way,  which  being  very 
long,  considerable  delay  took  place  in  the  exa- 
mination of  it.  Several  commuBications  in 
ronaeqwence  toolt  place  behveen  the  solicitor 
rtf -the  parties  reteftiYe'to  the  deiiosit  of  the  pnr- 
^chaee  money,'and  on  the '5th  of' March  the  de- 
fendants, finding  that  they  should  want  pos- 
session before  the  proceedings  could  be  com- 
pleted, wrote  to  the  plaintiff,  ofierirg  to  make 
the  deposit,  biit  tihe  plaintiff  then  Teqmred  the 
completion  of  the  purchase.  On  the  lOfch  of 
fifarefa  the  defendants,  without  any  further 
comin]inic8tion,*toofc  possession  of  the  lands 
ftntl  t^ommeneed  operations  "for  'forming  their 
railway,  whereupon  the  phiintiff's  solicitor 
wrote  to'the  defendai)its'  solicitor,'  thteatemng  an 
Immediate  application  for  an  injunction  unless 
file  works  were  dlKcontinued,  and  on  the  1K6th 
0f' March  applied  for  knd  obtained  an  injnnc- 
'tion.  WoHce  of  mo^on  was  given  ou  rtie  part 
tj^'thn^  d€ffeiidaiits  In  AissDlver  this  injuiKtioi], 
md  OQ  'the  motion  eommg  un  foi'  heanng,  an 
ammgement  wasiMiff^orfMiyment  of  the  pur- 


chase money  and -a  diesoliilien  of  the  injunc- 
tion, and  that  the  court  should  at«a/uture  time 
determine  who  should  pay  the  costs  of  the  ap- 
pKeatioBB.Tespcetiiig  the  mjanetbii,  arsedlms 
the  costs  of  the  suit.  The  purchase  monqr 
having  been  paid,  the  motion  for  dissolving. the 
injunction  was  now  heard,  with  the  view. of  de- 
termining the  question  of  costs. 

Mr.  1&  and  Mr.  MiOerixK  the  defemisnts, 
wged,  that  as  they  had  oflbred  to  deposit  the 
pnochaee  money,  they  were  justified  in  taking 
poasession,  and  that  the  plaintiff,  hsiving  al- 
lowed the  ^works  :to  tMroeeed  till  tiM  36th  of 
Mareh  hefore  ap^ying  fier  an  ipjanctiiKvbeing 
16  di^n  after  he  -was  apprised  of  the  defend- 
ants taking  possesskm,  had  been  -gnflty  of 
such  laches  as  to  disentitle  himself  to  the  .'ex- 
traordinary exercise  of  the  court's  jurisdktian^ 

Mr.  Bethell  and  Mr.,Fodb  for  the  defend^ 
ants  were  not  called  on  to  address  the  court. 

The  Vies- Chancellor  sold,  there  had  been  no 
unreasonable  delav,  and  as'  the  contract  £ar 
purchase  expressea  that  poaaession  should  h^ 
delivered  when  the  purchase  was  completely 
and  the  defendants  hac)  taken  possession  with7 
out  any  authority  from  the  plaintiff,  the  injunc- 
tion was  properly  obtaiped,  and  the  defexiaants 
were 'bound  to  pay  the  costaof  it;  and  as  the 
injunction  would  have  been  continued  till  the 
hearing,  if  the  purchase  had  not  been  com- 
pleted, the  defendants  ought  to  pay  the  costp 
of  the  suit  also. 


Waidov,  Tkssigsr.    Michaelmas  IVrm,  1948. 

VENDOR   AND    PURCHASER. — INTKRBST    OH 
PURCHASE    MONEY. 

When,  aeoording  toeonditioHS'ofsale,  intere^ 
is  stipulated  to  be  paid  on  the  purchase 
usommf,  if  the  purchase  is  mot  completed  by 
.0.  certain  day,  the  purchaser  is  not  little  in 
pay  mUerest  on  the  amount  paid  by  han 
for  deposit. 

A  MOTION  was  made  in  this  cause  for  leave 
to  pay  into  court  the  amount  of  purchase  money 
of  an  estate  bought  under  certain  conditioas 
of  sale,  by  which  it  was  stipulated  that  a  de- 
posit of  10  per  cent,  should  be  paid  immedir 
ately  after  the  sale,  and  that  the  remainder 
of  the  purchase  money  should  be  piud  oa 
the  24th  of  June  last,  and  that  if  not  ptud 
at  that  time,  the  purchaser  should  pay  in- 
terest at  five  per  cent.  The  deposit  had  been 
paid  into  court  shortiyafter.it  was  received, 
and  a  question  had  arisen,  whether  the  ^hv- 
chaser  was  bound  to  pay  interest  on  the  denosit 
as  weU  as  on  the  remainder  of  the  purdiaae 
money. 

Mr.  CdmpheU  and  Mr..  Chapman  appealed 
for  the  several  parties. 

The  Ttce-CAaitce/?or  said,  that '  interest  was 
given  for  delay  of  payment ;  and  the  deposit 
httvingiieen  paid,  tlM&meamng  in  this  caee  must 
he'intsMst  on  the  Bsmainder  of  the  pmflbifc 


(Beifqre  tlie  Four  Jodget.) 
*Wrrtiiy  r.  Anlf^.    Mkbaelmas  Term,  1S46 


PRACTICE.  —  JURISDICTION.  -*^  IMACHAROB 

^ow  BAMKnvrr,  unokr  6  &  6  vict,  b.  122, 

S.  42. 

Wkere  an  t^Hcation  to  discharge  a  hank^ 

rwpi  (mi  of  custody  Under  the  statutes  St  6 

FfcT.  e.  1«2,  5.  42,  Aof  heen  re/used  by  a 

Judge  at  chunbers,  this  court  has  no  Juris- 

dicHoHto  tnter/ere  mth  that  decision:  but 

*     a  frak  appHcoHoU  may  be  mde  to  ike 

'    Ju^  at  ehanUfers,  if  the  drcumsianees  of 

ihe  ease  will  Justify  it, 

Mr.  W^som,  applied  for  a  rule  to  b1m>w  canae 
why  the  defendant  should  not  be  discharffed 
ottt  ofpriapn,  under  the  5  &  6  Vict.  c.  122,  a. 
42.  The  defendant  was  aireated  in  Auguat, 
1845.  In  Juuet  1846,  a  fiat  in  bankruptcy 
iMued  againat  him,  and  hia  certifieate  waa  after- 
ward^ ffrantcd.  The  grantiiwhSi  certificate  was 
oppoacd  on  the  ground  that  he  had  been  guilty 
of  gaimng  in  a  manner  prohibited  by  the  3Sth 
section  of  the  act.  The  case  waa  heard  before 
a  commissioner  of  bankrupta  at  Bristol,  and 
the  ceruficate  finaUy  allowed.  On  theie  facta 
asummoBSwas  taken  Jout  before  Mr.  Justice 
frle,  at  chambers,  to  show  cause  why  ihe  de- 
fendant should  not  be  dischai^  out  of  cua- 
tody,  but  the  application  waa  opposed  by  the 
production  of  affidavits  allying  that  ha  had 
bpcn  gjmlty  of  gawing,  whiishe  other  paity 
not  being  then  prepared  to  oppose,  the  sum- 
xnons  was  discharged.  A  second  appflcatlon 
was  made  to  the  same  learned  judfw,  but  he  re- 
fuaed  to  review  his  former  decision.  Tlie  ap- 
plication  was  pow  made  on  affidavits  diaimeUy 

tended  that  the  courl  would  not  now  inquire 
into  the  validity  of  the  certificata,  bat  that  the 
defendant  waj  entUled  to  his  dkchaive  on  the 
producuon  of  his  wtificate^.  which  had  been 
allowed,  after  argument,  by  the  tribunal  which 
18  constituted  to  inquire  into  the  vafidity  of 
auch  in^ruownts.  No  injury  can  be  done  by 
KranUng  this  appUcation,  because,  if  the  certi- 
ficate is  Toid,  the  debt  still  remains,  and  an 
wtipn  can  be  brought  on  the  judgment. 
ILoleru^e,  J,  ,Has  this  court  any  jurisdictkM 
to  entertain  the  application?     No  order  has 

«nST/fo  ^I  *«.  ^««>«i  i^^^  «t  chambeni, 
wid  the  42nd  section  says,  that  it  ahail  be  law- 
m  for  «Bif  judge  of  the  court  wheran  judff- 
ment  has  be«i  obtained,  &c.,  tp  discharge  such 
wwtrupt.  You  are  now  in  the  same  situation 
M  If  you  we  makingan  original  appTicatiou  to 
this  court.]  There  is  an  inherent  right  in  this 
court  to  entertain,  the  motion,  more  particuhirly 
when  the  lib^^  of  the  aubject  ia  ooncemed. 

Cur.  adu.  tmli. 
Lord  Denman,  C.  J.,  after  stating  the  cir- 
«iimsta]icea  of  the  case,  said  that  the  court  waa 
of  opinion  that  it  had  no  iarisdictiQn  which 
Mthonaed  it  to  interfere.  The  42nd  section 
of  the  Statute  did  not  confer  any  audiority  on 


the  cduzt,  but  left  it  wholly  wbh  the  jn4ge. 
There  was  nothing  in  tW  statute  which  pre* 
vehted  tbe  appUcation  from  bcang  jfroiniimd  to 
time  renewed  before  the  judge*  '4^  that  the 
court  now  decided  was,  that  it  had  no  juriBdif* 
tion  to  intsrfere^  with  bis  decision.  No  opinion 
was  pronouoced  on  the  merita  of  the  caac^  Ttod 
nothing  which  now  paasedl  waa  to  be  under? 
stood  as  preventing  any  further  appfication  to 
the  jud^,  if  the  circumstances  were  such  ai 
would  justify  it 

Rule  cefueed* 


Spmee  y. 


MifSukdmas- 


M^^neU  And  anothen 
TenB|1846. 

TkKBPABB    AND     PAL8V    IMPRISONat^NT. — 
STIDBNC1E.— S1>KeiA1.  OAMAOfe. 

In  an  action  of  4respass  and  falsa,  mprism* 
iMiif,  $Dh«i^.tkspktiu$if  umt'pommififd  to 
prison  by  the  defendants,  and  esBfmm 
wsf^  {ffcurred  <»  an  unsuccestful  atiewui 
by  the  plaintiff  to  obtain  his  discharge  by 
suing  out  a  writ  qf  habeas  corpus  :^  Held, 
thai,  if  these  expenses  were  daiintMle  ia 
estmiitfng,  tks  smomi  i^  dtmof^.  they 
could  only  be  given  in  evidence  under  an 
allegation  of  "^^edal'' damage  in  the  de* 
alurutim,        , .  ..-   • 

^His  •  was  an  actioa  of  trespass  4titf  lalaa 
imprisonment,  tried  at  York  before  Mr.  Bam 
Rolfe.  PlcAy  not  guilty  1)y  sti^ute.  The"  de» 
claration  was  In  the  usual  i^rmi  and  did^  not 
coxitainaiiy  allegation  of  specfal  damage.  The 
pUintiflr  was  committed  to  prisbn  ni^  six 
m(mtha*by  two  magistrates  of  the  county  of 
Yortc,  for  removing  goods  to  prevents  distress. 
Aft^r  Ithe  plaidtiff  had  been  in  custody  some 
dmc,  he  sued  out  a  writ  of  habeas  c6rptis«  and 
the  validity  of  the  commitment  came  on  to  be 
heard  before  Coleridge,  J. ;  but  previous  to 
that  time  a  fresh  detainer  had  been  lodged  with 
the  keeper  of  the  prison  bv  the  defendantai,  and 
the  plaintiff  was  iidtimatefy  resttfidad  bade  to 
priaoa.  The.phdotid;  at  the  trial,  oonteBded^ 
that  ta.astima^g  the  amount  of  damma;  the 
espensea  incurred  by  Um  fai  andevrouriiig  to 
obtain  his  diachai^  ouff^t  to^  be  incimM/  but 
this  evidence  waaonacted^aMl  the  r^«*sff  had 
a  verdict  .for  one  fiirthiog  ciaii|agea«.  A  rulo 
nisi  for  a  new  trial  having  been  obtained  in 
pursuance  of  leave  resent '  by.  tko;  V^nieSL' 

-Jr.  fCnowles,  (with  whom  waa  Mr.  B6ss^ 
showed  cause,  and  contended  that  them&nce 
1  was  properly  rejected.  These  expenses  ais  in. 
the  nature  of  spedal  dami^p^aod  conaequeWlj 
not  admissible  under  the  form  of  this  dcdara* 
tion.    rStopped  by  the  Court.) 

Mr.  Baines  and  Mr.  Hall  oontriL  In  .pobi. 
of  principle  these  expenses  ought  to  ho  A 
mitted.  They  are  expensea  heceasa^lf.  nr 
curred  bjr  the  phuntiflT  in  endeavouring  to  ob« 
tain  his  hbert]r.  Themile  as  to  consequebtial 
damagea  is  laid  down  in  Baten^s  com.*    If  the 
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attempt  madetiy  tliie  otidnt^to  obtain  Itii  dik- 
ctlarge  put  of  custoay  had  been  auccesBfuI, 
then  therewaa  «  wrongful  act  cominltted  up  to 
m  certain  thne,  and  the  plaintiff  waa  compelled 
t6  expend  a  certain  tum  of  money  to  preredt 

hetng  confined  much  longer.    If  the  attempt  ^  ^ 

was  nnauccessfdl,  then  the  expenses  incurred  \fr$t,  that  the  defendant  could  not  support  that 


are  a  measrure  of  damages  as  showing  the  value 
which  the  plaintiff  sets  npon  his  liberty.  On 
cidicr  supposition  thev  are  a  consequence  of 
the  act  done  by  the  defendants,  and  sbould  be 
admitted  in  evidience  to  show  the  injury  which 
the  phdntiff  has  sustained. 
^LditdDmnmh C*  J.  These  expenses  nay 
or  may  not  be  a  oooseqiientt  resulting  from 
the  act  committed  by  the  defendants ;  but  I 
am  of  opinipi^  0iat  they  ought  to  be  s^ted  in 
the  declaration/  and  then  it  would  be  seen 
wbetherit  was  nroper  evidence. 
'    Cdfertd^,  Wijfktmani  and  Bth,  J.'s,  eon- 

CttfNO*' 

Rate  dSsefaaij^ed. 
Batkuilv.SlMk.    Nor.  16,1846. 

N«W  TBIAL* 

A  nde  for  Judgment  at  in  ease  pfayt/tmeuU 
«M#  aueharged  em  a  peremptory  undert^- 
tug  to  try  witkm  two  months  brfore  the 
mnderihnifi  notice  of  tru^t  was.  oiveu  ^" 
the  jUmnttff  to  try^.pt  a  cour(  jfau  to 
keldhy  the  undershertff  two  days  h^ore  the 
emfation  qf  the  two  months,  out  the  under- 
sterijf  (Sd  not  hotd  any  court  for  the  trial 
of  oases  on  that  day :  upon  this  the  plain- 
tijf^gave  afresh  notice  ijf  trial  to  trw  at  a 
Jay  subsequent  to  the  expiration  qfthe  two 
months^  tnid  then  tried  the  cause  and  oh-' 
tained  a  verdict,  the  dtfendant  not  ep- 
'  peattng. 

Held,  thed  this  was  irregular,  dud  thai  the 
trial  must  be^et  aside,  with  cosTs.  Held, 
s^sthAaiattkscourt'wouldhadeenlas^ 
tkepeMuptofymudertoHiwi/  the  pUm^ 
to  Ae  osmi  far  thai  puspooe, 
'  going  a»  te  inali  that  ^  would 
in  iUdiseretioudo  so  wow. 

This  wis' a  rule  obtained  by  ^po^iyci,  cdl- 
lag  on  ihe  plaintiff  to  show  cause  ivny  judg- 
ment as  in  case  of  a  nonsuit  should  not  be 
cpUaoed  against  him,  for.  no^  preceding,  foffial 
|ialljttuit  to  f&  peremptoiy  undertaking,  or 
whfii^  tHai  hemn  should  not  be  set  asi^  on 
the^^und.of  imj^lari.t^^  The  undertaking 
hiatfjAen  to  |ry  before  the  undersheriff.  for 
GidiMMtetv  within  two  months*  which  ^e  ex- 
nired  on.the  Jl2tb  ot^ugiifldL  1846.  Nptice^f 
tt«>^  givifti'  for^  tM  imh^  of  Aiigust/  op 
i  it  v^  sWdrh  t%at  ihV  de&ndant  ^t- 
i  his  witnessed  but  the  j^intiff  did 
^     -«.-''  A'^&li'ribtiile 'tf  "iti^mB  then: 

tcrtiiftr  expffanon  of  tne  two  monins,  (wnicn 
ciplradou  ihe-ilihgTAugugt,)  but  th^  de- 
ieiidant  refiwed  ta^ysb^iiftdr  at  the  trial  a  ver- 
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diet  passed  for  the  plaintiff;  damaffes  61,  Upon 
this  the  defendant  applied  to  a  ju^  at  cham- 
bers, and  obtained  a  stay,  of  procecc&iga' until 
H  motion  could  be  made  to  the  court.  A  rule 
having  been  obtaiacd, 
Paskley  now  showed  canse,  and  eotitended. 


part  of  his  rule  which  sought  to  enter  judgment 
as  in  case  of  a  nonsuit,  for  there  had  been  a  ver- 
dict in  this  case,  which  was  a  stato  of  dreum- 
stances  never  contemplated  by  (he  act.  {^Fatte» 
son,  J.  The  defendant  can  only  maintain  that 
psirt  of  his  motion  on  the  ground  tMat  the.  trial 
which  has  taken ,  place  was .  altogeUiar  a 
nnllitv.]  Tashley.  That  it  is  submitted  is 
not  tne  case  here,  for  in  &ct  we  have  CQip«> 
plied  with  our  undertaking  to  the'  utmost  of 
onr  power.  Our  undertaking  was  to  itj  within 
two  months,  to  expire  on  the  ISth  of  August, 
and  in  pursnanoe  widi  this  we*  gave  notice  to 
try  on  the  10th  of  August,  which  was  the  laM 
court  day,  now  we  have  affidavits  to  show  that 
the  aacmheriff  did  not  hold  hie'  court  on 
that  day  in  coBseouenee  of  the  assiaes  for  the 
coanty  being  hela  at  Gloacester  on  that  day, 
BO  we  could  not  try,  and  this  deAralt  it  is 
snbmitled  was  not  oan>  bat  the  act  of  the 
ofiicar  of  the  oaart,  aad  so  comes  witfiin  the 
anthonty  of  LasOsv  v.  Dubourg,  14  M.  &  W. 
29S.  Tiie  plaintiff  did  all  that  he  could  unddr 
the  eireumsCaaeea,  he  gave  a  fresh  notice  of 
trial  for  the  neat  conrt  day.  Now  this  is  the 
same  as  if  the  eaase  had  been  taken  dpwn  for 
trial  and  then  made  'a  remanet,  und^  which 
circumstances  it  is  elear  that  judgment  as  in  • 
caae  of  a  nonsuit  could  not  ^  obtained* . 
Gilbert  v.  Kitrhkmd  2  Dowl.  153. 

Paiteson,  J.  This  is  like  the  case  of  where 
a  man  underlakes  to  trv  at  the  spring  assises,  * 
and  doea^not  do  so  antil  the  summer. 

Pasklsy*  Yes,  but  even  there  I  contend  Ae 
defendant  eoald  not  have  judgment  as  in  case  of 
aa^nauitf  whethisr  the  comtwocdd  set  aside  the 
trial  is  another  (|iMation  and  quite  a  sepilrate  one. 
Now,  on  thai  point  we  swsar  that  no  court 
was  held,  by  Khe  undersheriff  'On  the  10th  of 
August*!  we  proposed  to  try  on  that  day»  but 
the  sheriff  would  not.  Now  ^e  way  the  act 
of  theeoiurt  and  could  not  prefudiee  the  party. 

Wookyeh  in  support  of  his  rule,  ft  is  elear' 
this  trial  is  a  nullity,  as  the  plaintiff  violated 
his  contract  with  ^t^  eosart  to  try  wi^n  two  • 
monliifi.  Now  ham  they  might  have  tried  oti 
the  17th  of  4uly,<  iHiieii  was  a  court  day,  buir 
thsgr  pul^tlie  «kiallsroff  to  the  last  «Mment,  so  . 
thevmusltakethecoaeedtisneeB.  The  doctrine 
laid  down  iti  JUisiliy  v.iMoiir^does  not  apfdy 
here^  for  thspse:  the  defudt  was  especially  the** 
act  p(  thft  c^iift^^  {Btomped  byiho  comrt.)  ' 

P<i(/<a«a,.Jr.l(hiBL4hatf'the  plaintiff  was' 
notbQund(tANtfy;oat4be  l^th-of  Jidy,  as  thers 
was.a^ptlKir  ci\yjif  day  on  which  he  might  thinjt 
to  do  sp  witl|in  the  tv^o  months  juntas  Urn-  by 
hfs  pewmptw  .ifnder^klirt;.  I'SOJl,  t^^ 
gpififfpff  on.the.  10th  of  August^  he  had  ift». 
Hgbt to '^0  ^n  aqd.  try  at .  si.  submsqiMht . day,.* 
wnen' Retime  given  .niip  by  'his  psirempip^. 
iuttdeifykingf'had  ejfptred;    but  should   have 
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waited,  and  come  heff  to  ask  to  enlar^  lu» 
pifremptbry  undertakinf^,  upon  the  excuse  for 
nfjt  ttying  on  tUatday  Which  he  offers'  here 
now ;  the  defendant  is  therefore  entitled  to  set 
aiide  Uiis' trial,  with  cosU^.on  the  ground  of 
ircegolarity;  hut  I  also  think  that  the  pUdntiflr 
dfarould  have  his  peremptorf  undertaking  en- 
Ittged  to  eoahle  him.  to  try  agf^in  within  two 
nlonths. 

.  Rii^e  accordingly. 

Conmoni  ^viA* 
HkU^m  TV  Jchtwwm.;  Mirhaalmaa  Tcam^  1B46. 

JODOMSNT    ON     DEMUlUIBR.  ^-  I08UB8     OF 
ifACT. — BNTBBXNG  VV  FINAl.  4UDGiniNT. 

Jifter  judgment  has.  beem  ghei^w  favour  qf 
ikf!  drfendantf  on  demmrer  to^pUuM  idUdb 
go  totketvihoU  cause  of  a^Um,  jamd.  issuea 
iufaet  remain  to  be  dsmqsedoft  the  eowri 
wSlnot  compel  the  dejendant  to  e$Uer  t^ 
J    j^iud  judgment  on  the  record, 

•Seo^der  tk^  isAsre  tha  inm$ ^r» iamatttial, 
an4  eould  in  no  possiUe  enenti  flwie.  .oagi 

,     difereneef  the  court. mUdispensa  with'  the 

...    tnai^them.. 

I  Ik  sfonaer  term  a  rule^hn)^  beell  ohtaiiied 
caUmg^upcn  the  defendant  to  ehow  cause  wfay- 
hflTihovla  not  enter  up  final  judgment  of  "qmod 
nH  eupkiBt  per  prev^,**  to  permit  of  error  heing 
bfougiit^.or  wiiy  the  plaintiff  should  not  be  at 
libevt^to  do  so  on  hie  behalf.  The  tetion  had 
been.Drasigfat  on  a  bond,  and  several  plea*  were 
pHaded  ^  the  defendant,  all  of  ifiuch  were 
dnwrred  to,  except  two,  and  on  i^umej  iseues 
in-  laet^  had-  been  joined:  On  the  pleas  de« 
murred  to  judgment  had  passed  in  favour  of  tho 
pkuuliflT'ott  some^  and  for  the  defendant  on 
others^ -tiift  latter  being  a  complete  defence  to 
the  whole  cause  of  action.  The  issues  in  fact 
stiflTaflBamed  undisposed  of,  and  the  defencknt 
had  simiily  made  an  entry  of  judgment  on  the 
pins  wikih  the  court,  on  demurrer,  had  de- 
cided iB.hie  htOfOT. . 

.  Tlij^Mvif,  Serjeant,  now  showed  cause.  It 
WM  fldisnrd  to  ask  the  defendant  to  sign  final 
jadgment  on  the  record  whilst  there  remained 
iaaues  iA  tet  undisposed  of.  The  defendant 
wae  quite  conteaty  baring  a  judgment  in  his 
favDvr,  which  was  a  bar  to  the  aetieuj  and  if  the 
pfaantiff  required  any  step  to  be  taken,  he  must 
do  itr  on  ttr  own  responsibilitT.  llie  ease-  of 
Toisonn.Kage,  (in  error),  6  Man.  &  Gr.  589, 
WBftan  aathcmty  to  show  that  in  a  case  like 
the  present  the  court  could  not  interfere. 

'Mmmmg,  Serjeant,  in  support  of  the  rule. 
Tlie  doubt  here  eiists  in  not  distinguishing 
betweenidie  Blate  of  tin  law  before  the  4  St  5 
Anne,  c.  16,  and  ainoe.  Before  that  act,  al- 
tbongh  several  different  claims  might  haye 
bean  made,  yet  more  than  one  answer  to  each 
cliin  could  not  be  pleaded,  so  that  tiie  whole 
caase  might  not  have  been  determined  by  the 
anMrersy  and  therefore  final  judjrment  ooltdd 
n«t(begiveii,  Maioaffe's  case,  11  Rep.  39i  In 
1  Saund;  80,  bowerer,  the  law  on  this  sub- 
ject i»  deuly  propounded;   it  is  there  said. 


thatnneethestatulsof  Ann«»  ''where  aerersL 
pleas  are  pleaded,,  all' going  to  destroy  iHs 
action,  and  issues  are  joined  on  some*,  and  de«. 
murrers  to  therest,  if  the  court  deterauae  the. 
demurrers  in  favour  of  the  delciidant  before, 
theisauesaietned  they  shall,  not  be  tried;  for; 
judgment  of  nil  ofljptoi  shall  be^given  agflDDst^ 
the  ij^hdotiffr*  .  There  are  also  authorities  to. 
show  that  in  case  of  seveml  issues^,  whsre  tfie.' 
jury  have  disposed  of  the  whole' cause  oTactioa. 
by  their  verdict  on  one  of  such  -isanes,.  they. 
may  be  diacharflped  from  finding  on  the  othcrst '. 
Stttule;  J.  Not,  I  think, since  thesewrules^] 
Mannings  Serjeant*  In  Beckham  y.  Sught,  * 
7  ScQ$t,  846 ;.  Carden  v.  The  Ginerai:  Gesufery 
Conqj/mgj  7  Seott,  348,  the.,  courts .af tec  ajadg*! 
ment  on  demurrec  in  &vonr  of  the  defendant,! 
directe<JUby  coniient,  isi^ues  in  fact  remaining  on. 
tbe  record,  to  be  struck  out*  for  the  purpose  oC^ 
haying  »  writ-  of  error  sued'  oi^  The  issa^s 
remaining  m'  this  case  were  how  wholly  imma-^ 
terial,  and^ft^thout  fping  down  to  try  them  un- 
necessarily, it  is  submitted  the  defendant  is  en- 
titled to  have  final  judgment  entered  up.  Tbe 
case  of  JfetMUM  vs:.iBatfdj^«r-  a  Msoi,  ^  CSr.  675, 
is  also  an  authority  on  this  point.. 

By  VAe  Court*  '  The  nile  laid'  down  ia 
Williams' Saundevv  may  be  quite  correct,  and 
the  defendant  may  have  a  right  in.thi&case.to 
take  a  judgment  of  nil  ct^iai  on.  the  present 
state  of.  the  record*  but  it  does  not  therefoie 
follow  that  hei  can .  be  compelled'  to  do  «a.  It 
might  be,  if  thecoort  saw  that  in  no  possible 
event  any  difference  could  be  made,  they,  would 
dispense  with  the  trial  of  immaterial  issues, 
but  it  mi^  be  most  material,  ta  have  the 
issues  tried  on>the  oiher  pleas.  On,the  auople 
ground,  therefore,  that  here  there  are  isanes  in 
factjoioedf  and  the  court  oancot  see  th^t  it 
would  be  perfectly  immateriaL  to  v^  tbose 
issueSy.the  rule  must  be  discharged. 

Rule  discharged  witkooats. 

CE)rci^cquer« 

OooH  T.  Btaksi    Miehirttaas  Term,  il<m  19, 
184«. 

JOINDSB  IN     DBMVBBBB.  —  SXMTLITBB.  — 

ISSUE. 

The  rule  of  Hilary  Term^  4  Will.  4,  c.  *I08, 
is  quoHfied  and  altered  by  the  mhtf  Hilary 
Term,  4  Wiffi  4,  c.  3 ;  therrfor%  where  the- 
plaintiff  rtpKed  by  taking  issue  on  some 
pleaa-  and  demurred  to  others,  and  added 
^  simiHters  andjomders  in  demurrer  and 
ddhered  the  issue.-  Held,  trre^vter  as 
under  the  latter  rule;  the  defendant  was 
not  bound  to  join  in  demmrer  until  four 
days  qfter  demand: 

Ik  this  case  the  defendant  had  pleaded  ae- 
veral  pleas,  to  some  of.  which  the  plaintiff,  m— 
phed,  and  to  two  of  the  pleas  he  demumd 
specMlly.  Tlie  replications  conduding.  to  the 
country  the  plaintiff  added  the  simihtera,,  and 
he  also  added  the  joioders  to  the  two  denaor- 
rera,  and  made  up  and  delivered  the  iaaue  with 
notice  of  trial  for  the  Liverpool  qiwHafs.    The. 
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defeodant  atrndc  out tke  joiadcvs iadeommr 
and  returned  the  hsiie,  A  summoos  had  been 
taken  ont  at  Chambers,  upon  which  the  Chief 
Baron  ordered  "  that  the  defendant  do  forth- 
ynfj^  j0m»  in.  denrarrer^.he  being^  at  libtrty"  to 
aW'lf  ^  Um  lodge  at.UreqMKiU  <»  the  ground 
that  he  could  not  be  prepared  to  try."     .   . 

A  rule  had  been  obtained,  calling  on  the 
jAaiotiir  to  show  cause  why  cbat  order  should 
not  b^  TQ*cciided»  and  vby  thedafeBdaut  afaamld 
not  be  at  liberty  to  amend  the  pleas  demurred 
to. 

Atpimal  showed  cause.  '  The  rule  of  Hilary 
Tfirm,  a  Wilk  Ai  9:  108,  orders,  tbat  *'  in  aU 
special  pleadingy^  where  the  plaintiff  ta^es 
iasue  on  the  detendaot's  pleading  or  travesaes 
Uie  same  or  demurs,  so  that  the  defendant  is 
not  let  in  to  allege  any  new  matter,  the  plaintiff 
x^a^  pnieeed  without  giving  a  role  Ur  refoih. 
I^ndcrthat^rul&the  plamtiff  wan-dearly  entitled 
to  add  the  simiUteps  and  joinder,  in  deukiirrer 
and  make  up  the  issue."  The  quentipQ  then  is, 
whether  the  subsequent  role  or  Hilary  Term, 
4iW.  4;  9»  3,  had  altered  the  practie*.  "" 
rtoleie. 


SJERTiN^^.  OF  TH£  COyAXS.^ 
SSMUt  at  t^e  Stollir. 

His  Lordship  will  hear  Motions  tU  ths  RM  on 
Decttmber  1st  aed  7lk«  an  A  wiH  sit  m  the  Judicial 
CiNMMUf«„oa  the  tad,  3rd,  .4tb»  and 5thDecea|ier>., 


lOHMni. 

Adijummgnt  JDitjf. 

Tuesday,  December  IS;  1840. 


TRANSFERRED  CAUSES  IN  CHAt^CERY. 


Tux  following  Causes  will  be  tranrfwrtd  from  ih§ 

1*aper,o^theyic€'  Ckmnc^Uor  of  England  to.tha  f  Sfer 

ef the*  VxeoChamcoUor  Knight  Bruco,  to  be  beard 

aftertike  Irt'PSeewkfcr^  1846,  oxetft  thorn  ^Mee-  ia' 

That  *  ^^^^^  briefs  baving^  beea  delirered  to*counsely  the 

that  no  nile  for  joinder  i» demurrer  |  P«Mtie»«Mqf  diseire  to  bare  recatoedfo  €ka  Coort^ ' 


shall  be' reqniicd^  b«t  the  party  denmrring  I  the  Vice-Cbancellor  of  England,  of  which  notie$  _ 
may  demana  a  joinder  in  demurrer,  i»d«  the  \  vrast  be  giten  to  the  Registrar  ou  or  btfon  Satw^^ 
opiK>8ite  party  shall  be  bound  within  four  da^s.  ^^y  |j^  281A  Noitowtbtr  iosunt. 


after  such  demand  to  deliver  the  same,  other- 
wise jyodgdKiit.'^  The  fovoier  rule  ia  not  af- 
fected by  the  latter.  Where  a  defendant  is 
under  terms  of  rejoining  gratis,  that  is,  within 
tweatf-lojur  hchire^ .  the  pkintilT  Taaf(kti  nev^- 
tbeleas  add  the  aimiliter  underthe  rule  of  Hilary 
^Perm,  .2  W.  4.  The  term  "  rejoining  issuable" 
afipfiev  to  a  demurrer  as  weA  as  a  rejoinder, 
asd  wmild>  pretent  the-  defendant  from  'de^ 
imatrinf^  suensMy; 

.  PaKke,3i  The  ol^ot  of  the  new  rules  was 
to  equalise  the  practice  of  all  the  courts.'  The 
rhle  of  Hilary  Term,  2  W.  4,  must  be  inter- 
pntedf  witV  refer  nee  to  the  old  rule  of  the 
Goorto^ Kinfffa  Beocb,  whieh  was,  that  inid} 
special  pleadings  the  plaintiff  might  naka  up 
toe  paper  book,  and  consequently  he  might 
hare  added  the  joinder  in  demurrer.  Subse- 
qjoeniiy  a^freah  rule  wart  proiaitlffated^.  the  role 
of  Hilary  Term,. 4  W.  4,  which  controls  the 
former.  By  that  rule  no  rule  for  joinder  in 
^femmiei.ia  required,  but  the  party  dfemurring 
nay  dtnMmd  a  joinder  in  demurrer^  and  the 
ofUKMit*^  Vfijxiy  la  bound  to  do  so  wiitfaont 
rule,  but  still  there  must  be  a  demand.  The 
effect  is,  that  the  rule  of  Hilary  Term,  4  W.  4, 
qvaliAes.and  aitera  th»  rule  pf.  HilacflWrm, 
2  W.  4,  and  makes  a  demand  necest^ary.  That 
bein^  so,  the  plaintiff's  proceeding  in  this  case 
isirnffulan. 

.  AltHrsom,  B«  There  is  a.  very,  good  reason 
whj»  in  the  case  of  a  demurrer,  the  plaintiff 
•hoald  not  add  a  joinder  in  the  same  way  as  in 
the  case  ofa  plea  he  adds  the  similiter,  for  if 
he-dMao^  he  would  prevent  the  other  party 
fmn 'aaaendin^  the  pleading,  demnmd  to. 
Martin  appeared  to.  support  the  rule,  but 
not  called  upon. 

Rtde  absolute. 


{AHIam  v.  Barbam. 
0*4iaHorswv.Cofam».' 
-    Beaison  v.  Heat  son.  . 

iUroom  V.  Stinton. 
Spine  v..  IvdipoQds« 
Samer  9iimoa. 
Same  v.  Same. 
VVilaonv.WiUiaaks. 
(  Gacbes^.  Warner, 
>  (  Same  v.  'Pilkington. 
Tartetr.  Phillips* 
Bilton  V.  Trewiveela. 
Ma)or..fte.  ef  Rochester  v. .Lee. 
'5  Peao  J  father  o.  Penn^  father. 
(Stfmee  Same, 
Radcliffe  o.  Headett. 

SKoUis  v/Bryam. 
Samti  V.  Same* 
Howard  e.  Kirk. 
S  Heddiflb  V.  Howards 
)  Stime  V.  J^ingard. 
Glascott  V.  Lang. 
Green  v.  Bailey. 
StrakeriH  Wilsen. 
Bradley  v.  V^^^ 

{Smith  V.  Smith. 
'SaB»v.  Same.' 
Sasoe'vi  benie^ 
Same  v.  Roberts. 
Parkin  sb  Taller.. 
Warde  v.  HiU. 
Bellringer  v.  Blagrare. 
Finch  «•  Seclier. . 
Cronunelin  ••  Earl  of  Belfast. 
CotgreaTe  v.  Cetgreare. 
Heitiming  v.  Dingwall. 
Bannister  v.  Ellis. 
S  Kortrigbt  V.  Macqueen." 
i  Same  v.  Barlow. 
Kentell  e.  Scales.  ' 
Gregory  v.  Wadew 
Ho«%sef»  9k  Hodgson* 


^ 


9f  the  ComrU^Pn^e$9Hnua  LUi9.^SSior^i  LeUtr  Bw. 


BUSmSSS  OF  THE  C0URT9. 


MiehaeUiuis  Vaeatlm^ 

Thib  Coart  wUi,  0n  ]||0fida|  tlit  t9tK  JiialiinW«iMl 
tbe  fire  next  foBovring  dtys,  end  on  Thursdmy  tbe 
17th  dmr  of  December  next,  bold  Sittings^  end  will 
proceed  in  dif  posing  of  t^e  btiBinensiii 

The  CroWA  Pmptr  ; 

The  Sp§euU  Jumper  ; 

TktKtwTrUiiPapes 

And  in  gtring  JudgBMnt  in  ctiet  whioh  ■ball  tbftn 
be  pending. 


Tnylor,  Heniy  Wilson,  end  John  Speskmin,  Uvir 
Chester,  AttomeySy  Solicitors,  tnd  Conm« 
■noerft.    Nov.  17. 

TjrMck,  Benjamin  George,  nd  Thonns  Gerr  Lieteli, 
North  Shields,  Attorneys  and  Solicitofs.  Nor. 

ir. 


PERPETUAL  COMMISSIONERS. 

Jppointwd  nJMlfr  t&s  Flns9^^  ItMew0rm  SfiL 

Frm  Ott.  tOfft,  to  Nac.  40iA,  1846,  hoik  iNcMe^ 

wHh  dtttM  wh^n  gvutudm 
CpXt  Geom,  of  Batl^  for  Bath  and  Somfriet. 

Waters,  Thomas,  of  Winchester,  for  Wincheater 
and  Rants.  Oct.  fS. 


LAW  PROMOTIONS  AND  APPOINT- 
MENTS* 

Chadaa  Bnller,  Esq.,  M.P.,  Jndge  Advocate-Ge- 
neral,  has  been  promoted  to  the  rank  of  Qaeea% 
Coooeil.  He  ires  called  to  the  Bar  10th  Juoe, 
1831,  by  Ltncoln^a  Inn. 

The  Queen  has  been  pleaied  to  sppoint  Chsflii 
DDQgtas  fitleirart,  Esq..  to  be  her  Msjesty's 
MieiloiwOenenl  for  the  Island  of  St.  VincteU 
Nor.d. 

Miv  He«7  Lenaa,  of  the  Firm  of  Visai^  asd 
Lemaiis.  has  been  appoinled  Chief  Cleifc  ef 
Maater  Bcoqgham,  Taeant  on  the  death  of  Mr. 


MASTERS  EXTRAORDINARV  IN  CHAN- 
CERY. 

From  Oct,  VHK  to  Nov.  tOth,  1846,  hath  m«Iiii|m, 
with  datn  yshen  ga9etted» 

Barret,  Joseph  Morton.  Otley.    Nor.  3. 
Bell.  John  Penrice.  Cheltenham.    Oct.  fO. 
Moore.  Walter  Henry,  Woodbridge.     Oct.  30u 
Korris.  WilUsm,  Manchester.    Nor.  10. 
Pratt,  Jamea^  Wootton  Bassett.    Not.  10. 
Skick,  Edirard  Francis,  Chippenham.    Nor.  17. 
Stiiea,  Henry,  Nortbleach.    Nqt.  17. 
Siratman.  Edirard  Lane,  Lynn*    Nor.  6. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NER8HIPS. 

FrMR  Oct.  fOUi,  to  Nov.  fOth,  1846.  both  incluiivo, 
wUhdatto  whom  gatottod, 

Bowyer,  Henry  James  Wiodoir.and  William  Free* 

man,  8.  North  Street.  Cheltonham,  Attomers 

and  Solaoiion.    Oet.  30. 
BmntOD,   Charles,  and    Frederick  Whiting.  If. 

New  Inn.  Suaad,  Attomaya  and  Sol&ttoia. 

Oct.  SO. 

Bod,  Charles,  and  George  Wraj,  16,  Great  Mad- 
borough  Street.  Attorneys  and  Solicitors,  and 
French  and  Foreign  Patent  nd  Law  Agents. 
Nor.  3, 

Gem,  Roger  Williams,  aes^  Roger  Wmiams  Gem. 

Jan..  and  William  Docker.  Birmingham,  Attor- 

neysandSoltcitora.    Nor.  13. 
Maltbr.  Tliomas  James,  and  Alexander   Lorent 

Grant,  10.  Broad  Street  Buildings.  Attomera 

and  Solioiton.    Nor.  tO.  ^  \ 


THR  £DrrOit*S  LETTER  BOX. 

A  eoRiot^ndent  obserm,  diat  in 
the  letten  on  the  subject  of  "  coaTeyaadog 
reform,'*  we  have  not  noticed  those  which  ap* 
peaced  in  support  of  Mr.  Stewart's  views.  We 
certainly  intended  to  deal  fairty  widi  both  sides 
of  the  quest  ton,  and  iwll  again  read  over  tbe 
letters  referred  to,  and  if  they  contain  anr- 
thing  material  beyond  Mr.  Stewart's  statements, 
m  will  again  esB  the  attention  of  our  reader 
to  the  subject.  Perhaps  our  correspondent 
yKnn  point  out  the  passages  he  refers  to. 

-'AnMene"  asks  whether  an  agMment, 
(atampedat  miek  md  mgned  atUy,)  containing 
the  terms  of  a  tenancy,  at  a  fair  yearly  rent  or 
tmuud  ralne.  will  bind  the  pardes  for  a  period 
not  exceeding  three  years  from  Ihe  day  of  its 
date? 

The  letter  on  profiBatioiiil  cfaargsf  shdl  be 
attended  to. 

A  case  came  on  the  kst  day  of  Term  belbn 
the  Court  of  Queen's  Bench,  m  which  the  In* 
corporated  Law  Society  had  obtained  a  rule 
for  striking  an  attorney  off  the  Roll  for  a  fnor 
dulent  misrepresentatum  of  his  title  to  pro- 
perty on  which  he  raised  money  by  w«y  of 
mortgage.  The  matter  occupied  the  court 
several  hours,  and  was  referred  to  one  of  the 
Masters  to  take  further  evidence. 


DIGEST,  AND  JOURNAL  OF  JUHISPRUDENCE. 


SATURDAY,  DECEMBER  6,  1846. 


HOKAT* 


RAILWAY  LITIGATION  —  JUDG- 
MENT  OF  THE  COURT  OF  EX- 
CHEQUER. 

Thb  douhu  entertained  and  ejqpretsed^ 
with  regard  to  the  absence  of  finality  in 
the  yerdictt  obtained  against  provisional 
catBosittee-men  in  railv/ay  schemes,  have 
been  fully  justified  by  what  has  occurred 
during  the  last  fortnight.  Within  that 
period*  two  cases  have  been  ai^ued  upon 
rules  for  new  trials,  and  the  judges  of  the 
Court  of  Exchequer,  with  the  commend- 
able desire  of  putting  an  end  to  the  un« 
certainty  which  prevailed  upon  the  subject, 
and  of  laying  down  certain  principles  for 
the  guidance  of  juries  in  the  numerous 
cases  ready  for  trial,  lost  no  time  in  pre- 
paring  and  pronouncing  a  deliberate  judg- 
oiaot  in  both  the  cases  argued  before  them, 
^be  result  is,  tl^  ix^  boUi  caaea.the  rules 
for  new  trials  have  been,  made  absolute** 

The  iDost  remarkable  feature. in  the  dis^ 
cussion  on  those  rules  was,  the.  line  of 
argument  reported  to  have  been  adopted 
by  the  Attorney-General,  as  counsel  for 
9ae  of  the  defendants ;  who  not  onlpr  as- 
aumed  that  the  verdicts  obtained  .m  so 
many  cases  against  provisional  committee- 
men, were  in  violation  of  all  legal  princi- 
ple, but  broadly  stated,  that  the  lament- 
able miscarriage  of  justice  which  had  taken 
place  in  those  cases  was  owing  altogether 
to  the  influence  of  certain  leading  articles 
which   appeared  in   the  daily  press,  by 

*  The  report  of  the  judgment,  from  notes 
taken  expressly  for  the  £eg£  Observer,  will  be 
found  at  p.  US, post. 
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whidi  the  minds  of  juries  were  to  strongly  > 
impressed  with  the  idea  of  the  liability  pf 
provisional   committee-men,   that  it  was 
only  necessary  to  charge  a  man  with  hav* 
ing  assumed  that  character,  in  order  to  - 
obtain  a  verdict    against    him    for    any 
amount.     We  are  not  disposed  to  under- 
rate the  influence  of  the  daily  newspapers, . 
or  the  abHity  with  which  they  are  con- 
ducted, but  we  tnust  be  permitted  to  doubt, 
whether  they  are  fairly  chargeable  with 
misleading  juries  on  this  subject,  to  the 
extent  soggetted,  and  think  their  imputed  > 
success  is  but  an  indifferent  compliment  t^  - 
the  bench  as  well  as  the  bar.    One  of  the 
mott  important  functions  of  a  judge  pre- 
siding at  nisi  priui  is,  to  disabuse   the 
minds  of  jutors,  and  to  enable  them  to  dis- 
cern and  determine  the  question  at  issue, 
free  froni  all  extraneous  influences  i  and 
advocacy  has  somewhat  retrograded,  if  the  - 
leaders  at  the  bar  acknowledge,  that  they 
have  no .  chance  with  juries  against  the 
kaders  in  newspapers*.    In  truth,  if  the  - 
public  has  been  misled,  and  injustice  done  in " 
these  cases- — as  we  fear  it  has  been — there 
are  other  parties  besides  the  newspaper 
writer*,  who  are  fairly  open,  to  censure. 

Passing  from  the  arguments  to  the 
much-talked-of  judgment  of  the  Court  of 
Exeheqtter,  in  the  cases  alluded  to,  al- 
though it  bears  some  evidence  of  hasty 
preparation,  and  is  remarkable  for  the  total-' 
absence  of  any  reference  to  either  case  or 
text-book,  yet  it  may  be  consid| 
whole  a  satisfactory  exposition! 
principles  applicable  to  the  imr 
cases  under  consideration.  Iti 
us  to  determine  off-hand  whet     ^ 
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vho  consented  to  become  committee-men 
of  a  proposed  railway  company  are  per- 
sonally liable  for  preliminary  expenses ; 
but  it  enables  us  to  work  out  the  law  ap- 
plicable to  the  particular  facts  arising  in 
the  cases  supposed,  and  will  enable  jurors, 
4inder  the  diiectioii  of  the  judgeti  to  give 
effect  to  the  law  by  their  verdicts.  We 
are  far  from  suggesting,  tliat  the  judgment 
binder  review  has  exhausted  the  subject^ 
indeed  many  important  principles  clearly 
applicable  have  neither  been  touched  upoo^ 
-or  referred  to  in  it-r4)Ut  still  it  is  a  con- 
aiderable  step  in  advance  towards  the  as- 
certainment of  the  law,  bearing  upon  a 
class  of  cases  hitherto  involved  in  a  sea  of 
uncertainty. 

In  a  short  notice,  written  immediately 
after  the  judgment  was  delivered,  we  enu- 
merated the  main  points  decided.  The 
jiidgment  is  founded  upon  the  assumption, 
that  the  doctrines  arising  out  of  the  Law  of 
Agency  are  those  by  which  the  obligations 
of  provisional  committee-men  are  to  be  ex- 
amined and  determined.  There  are  some 
species  of  agents,  whose  authority  to  bind 
ethers  as  an  incident  of  the  character  they 
hold,  is  so  will  defined  and  so  frequently 
recognized  in  courts  of  justice,  as  to  have 
become  matter  of  legal  intendment  and 
inference.  For  example,  every  partner  is, 
from  the  very  nature  and  character  of 
-partnership,  in  contemplation  of  law,  the 
general  and  accredited  agent  of  the  part- 
nership ;  and  may  consequently  bind  all 
tlie  other  partners  by  his  acts  in  all  mat- 
ters within  the  scope  and  objects  of  the 
jMurtnership.  It  was  suggested,  that  pro- 
vigional  committee-men  in  a  railway  scheme 
«tood  in  the  relation  of  partners,  or  quasi 
~|)artners,  and  therefore,  that  every  com- 
4nittee-man  was  personally  responsible  for 
ithe  acts  of  his  co-committee-men,  in  all 
matters  relating  to  the  project.  The  Court 
of  Exchequer  has  expressly  decided,  that 
^e  relation  of  partners  does  not  exist  be- 
tween provisional  committee  men,  and 
therefore,  that  the  authority  arising  from 
the  character  of  a  partner  cannot  be  im- 
plied, A  provisional  committee-man,  not 
'.being  a  partner,  is  only  liable  for  debts 
>QODtracted  by  him  personally,  or  by  his 
digent  properly  authorized. 

Xt  was  pressed  upon  the  court,  in  the 
course  of  the  argument,  that  when  a  party 
Assented  to  become  a  provisional  commit- 
tee-man, he  undertook  to  contribute  to  the 
.aecoAsary  preliminary  expenses  of  the 
^scheme-  The  court  have  determined,  that 
an  absent  to  become  a  provisional  commit- 
tee-man is  nothing  more  than  an  agreement 


to  become  one  of  that  body,  that  no  ^ee- 
ment  to  defray  preliminary  expenses,  and 
no  authority  to  any  person  to  act  as  the 
agent  of  the  party,  can  be  implied  from 
such  assent.  If  this  part  of  the  judgment 
•hall  be  sustained,  and  we  see  no  reason  to 
doabt  that  it  will,  the  eases  which  were 
felt  to  have  pressed  with  the  greatest  se- 
verity, hardship,  and  hijustice  on  indi- 
viduals, are  placed  on  a  reasonable  and 
intelligible  footing.  Country  gentlemen 
and  otlbers,  who  were  solicited  and  assented 
to  lend  their  names  as  the  patrons  of  rail* 
way  schemes,  which  were  alleged  to  hdd 
out  tlie  prospect  of  advantage  to  districts 
with  which  they  were  locally  connected, 
win  be  reKeved  fiom  the  apprehension  that 
by  so- doing  they  subjected  themselves  to 
unlimited  demands,  and  held  their  fbrtones 
at  the  mercy  of  reckless  speculators.  No 
pecuniary  liability  arises  from  the  coasent 
to  become  a  provisional  committee-man 
per  $e :  if  anything  further  has  been  done 
or  sanctioned,  the  nature  and  extent  of  the 
responsibility  will'  depend  upon  and  be 
commensurate  with  such  further  act.  This, 
we  apprehend,  to  be  the  judgment  of  the 
Court  .of  Exchequer,  ^nd  so  f^r  it  is  clear 
and  satisfactory. 

Upon  the  third  point  on  wliich  the  coart 
indicated  any  opinion,  namely,  the  liability 
consequent  upon  a  party  permitting  his 
name  to  appear  in  a  prospectus  as  a  pro- 
visional committee-man,  we  confess  that 
the  judgment  appears  to  us  to  be  incon- 
clusive and  unsatisfactory.  We  think  we 
can  detect  in  the  manner  in  which  this  part 
of  the  subject  is  treated  something  like  a 
compromise  of  the  apparently  opposite 
views  thrown  out  by  the  learned  barons  in 
the  course  of  the  argument  It  may 
be,  that  the  nature  of  the  subject  would 
not  admit  of  the  enunciation  of  views 
more  deBnite  and  decided.  Our  readers 
shall  judge.  The  judgment  is,  that  where 
a  party  authorises  or  sanctions  the  inser- 
tion and  publication  of  his  name  as  a  pro- 
visional coromittee*man  in  a  prospectus, 
the  inference  of  law  depends  upon  the  par- 
ticular terms  of  the  prospectus.  Where 
the  prospectus  contains  nothing  more  than 
the  names  of  the  provisional  committee, 
the  responsibility  of  the  several  individuals 
composing  the  committee  is  not  enlarged 
by  the  publication  of  their  names.  When 
the  prospectus  contains  the  names  of  a 
managing  committee,  together  with  the 
provisional  committee,  such  a  prospectus 
may  indicate  that  the  managing  body  have 
been  appointed  to  manage  the  concern 
to  the  exclusion  of  the  provisional  com- 
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tiQittee,  or  that  the  managing  committee 
hare  beeii   appointed  by  the  provisional 
commrttee  as  their  agents.     So,  when  the 
prospectos  contains,  as  these  documents 
did  In  a  great  majority  of  instances,   the 
names  of  certain  persons  who  were  de- 
scribed as  secretaries,  solicitors,  bankers, 
engineers,  and  agents,  the  question  arose, 
whether  those  officers  could  be  reasonably 
inferred  to  hare  been  appointed  by  the 
provisional  committee  to  act  for  them  in 
tke  various  capacities  designated  in  the 
prospectus  ?     The  only  solution  attempted 
to  be  given  to  this  problem  in  the  judg- 
ment of  the  Court  of  Exchequer  is,  that 
••the  result  must  depend  upon  the  particu- 
lar terms  of  each  prospectus.**    Now  this 
would  seem  very  like  as  if  the  court  con- 
ttderately    avoided    giving    any    decided 
opinion  on  the  question.      We  apprehend 
from  what  followed  that  there  was  a  con- 
flict of  opinion  amongst  the  learned  barons. 
In  one  of  the  cases  argued  before  the 
court,  and  which  was  the  subject  of  the 
jodgment,  ••  Wyld  v.  Hopkins,''  the  orders 
were  given  by  tlie  solicitor  who  was  de- 
Bcribed  as  such  in  a  printed  prospectus,  in 
which  the  defendant's  name  also  appeared 
as  a  provisional  committee-man  at  his  own 
request.     It  further  appeared,  that  several 
days  after  the  publication   of  the  pros- 
pectus, the  defendant  wrote  to  the  secre- 
tary, desiring  that  he  should  have  allotted 
to  bim  «•  the  foli   number  of  100  shares 
alk>tted   to    provisional   committee-men." 
Upon  this  state  of  facts  the  judgment  in- 
Matrmg  us,  that  the  court  entertained  much 
doobt   whether  there   was   any  evidence 
that  could   sittisfy,  or  any  evidence  that 
ought  to  have  been  left  to,  the  jury.     The 
interpretation  we  pot  upon  this  portion  of 
the  judgment  is,  that  the  court  have  not 
jet  come  to  any  determination  as  to  the 
extent  of  responsibility  which  attaches  to 
«  provisional  committee-raan  who  autho- 
rises his  name  to  appear  in  a  prospectus 
announcing  that  another  person  has  the 
character  of  solicitor ;  in  other  words,  as 
we  read  the  judgment,  the  court  doubts 
whether  the  solicitor  can  reasonably  be 
tdken  to  act  in  that  capacity  on  behalf  of 
tlie  provisional  committee-men.  This  ques- 
tion most  be  decided  at  no  very  distant 
■period.     It  would  be  more  desirable,  per- 
haps, that  it  should  now  have  been  settled, 
but  we  are  rather  disposed  to  congratulate 
our  readers  upon  the  advance  tliat  has  been 
nade  to  a  ri^u  understanding  of  the  sub- 
ject, than  to  dwell  upon  what  remains  to 
be  done.    • 


If  the  non-liability  of  provisional  corn* 
mittee-men  should  be  established,  we 
apprehend  that  the  next  onslaught  will  be 
made  on  the  members  of  managing  conw 
mittees,  in  those  instances  where  such  a 
body  had  any  existence.  Where  there  is 
no  managing  committee,  or  if  the  parties 
who  figured  in  that  capacity  should  be 
considered,  by  the  decision  of  competent 
tribunals,  to  have  incurred  no  personal  re* 
sponsibility,  the  question  returns  upon  usi 
wlio  is  to  defray  the  enormous  amount  of 
expense  incurred  in  respect  of  the  muitij 
tude  of  abortive  projects  started  in  tlie 
course  of  the  last  year  ?  When  goods  have 
been  ordered  and  delivered,  and  servants 
retained  and  employed,  who  does  the  law 
point  to  as  the  party  liable  upon  such  con^ 
tracts  ?  We  shall  not  be  surprised  to  find 
it  determined  that,  in  many  instances,  the 
only  person  legally  liable  is  the  party  with 
whom  the  contract  was  actually  made. 

"  Posts  themselves  must  fall,  like  those  they 
sung." 

It  is  to  be  feared  that  many  solicitors 
who  went  beyond  the  scope  of  their  legiti*- 
mate  professional  duties,  and  botid  fidt 
entered  into  contracts  which  they  believed 
themselves  authorised  to  make  on  behalf 
of  others,  will  find  that  they  have  incurred 
personal  obligations  to  an  extent  they 
could  never  have  contemplated.  Slumld 
such  be  the  ultimate  result,  the  injury  and 
loss  to  individuals  will  be  matter  to  de^ 
plore,  but  to  the  members  of  the  profes- 
sion  generally^  it  alFor^  a  salutary  lesson 
which  it  is  hoped  will  not  be  speedily  for- 
gotten. 


CONSTRUCTION  OF  STATUi'ES. 


DRPOaiT  OF  SBC U BIT Y  ON  XBAL  PROPERTT 
FOR  DEBT  CONTRACTED  AT  USUR(OO0 
INTEREST. 

The  Court  of  Common  Pleas  decidedy 
in  a  case  lately  reported,*  that  the  proviso 
in  the  statute  2  &  3  Vict«  c«  :)7,  that  no- 
thing therein  contained  shall  extend  to  the 
loan  or  forbearance  of  any  money  ^  npon 
security  of  any  lands,  tenements,  or  here- 
ditaments, or  any  right  or  interest  there- 
in,** lias  no  retrospective  force  so  as  to 
operate  on  by-gone  transactions. 

The  question  was  raised  upon  a  special 
case,  from  which  it  appeared,  that  in  May, 


*  Btll  and  other i,  assignees  of  Hood  v.  Cole^ 
man,  2  Com*  Bench,  268. 
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bills  to  the  amount  of  I^OOO/m  bearing  the 
atcefrtance  of  tlie  bankrupt  Hood,  and 
d^rged  for  such  discount  at  the  rate  of 
10/.  per  cent.,  and  in  Febriiafy,  1S*)8,  the 
bills  being  overdue  and  unp^id>  tike' assjgn- 
ibent  of  an  annjuity  secured  upon  real  pirp- 
periy»  was  de|)Opited  with  the  defendant,  a« 
lecnrity  for  the  J, 000/.  dtie  to  him.  The 
bankrupt's  accepunces  were  subtequenlly 
renewed  several  times  by  tfie  defendant, 
•and  on  every  such  renewal  he  charged  at 
t}ie  rate  of  lOL  per  cent  for  discount.  An 
lection  of  trover  was  brought  by  the.assig- 
jsees  of.  the  bankrupt  to  recover  bacji  pos* 
tessioa  of  the  anauity  deed,  on. the  ground 
that  its  deposit  under  the  circumstairces 
was  void. 

The  Judgment  of  the  court  was  founded 
on  the  consideration,  that  the  original  debt 
upon  the  bills  of  exchange  was  within  the 
protection  of  the  3  &  4  Will.  4,  c.  98,  s.  7, 
which  in  effect  repealed  the  asiiry  laws  in 
regard  to  bHis  of  exchange  and  promissory 
notes,  not  having  more  than  three  months 
to  run  ;**  and  that  as  tlie  de{)osit  of  the  an- 
nuity deed  was  prior  to  the  passing  of  the 
2  St  3  Vict.  c.  37,  th^  case  was  to  be  de- 
cided as  if  that  statute  bad  nov^ir  passed  at 
all.  The  deposit  of  the  anouitj.deed  was 
a  deposit  by  way  of  security  for  a  debt 
contracted  in  a  manner  not  prohibited  by 
law,  and  was  not  affected  by  the  subse- 
quent bill  transactions.^  Judgment  was 
•therefore  entered  for  tho  defendant. 

NOTES  ON  EQUITY. 

SCB9TIT0TBD  PORCRASBa  ONDBR  SALR. 

Tub  rules  of  equity  relating  to  the  sale 
of  property  under  a  decree  of  tlie  court 
differ  in  many  respects  from  ordinary  sales 
'by  auetfon.  The  court  strictly  enforees 
tbe  equitable  rights  of  parties  who  place 
their  property  under  its  protection ;  and, 
^  some  circumstaocesg  deal  with  the  per- 
aoDS..bidding  at  audi  fales  almost  as  if 


'  ^  Ttts  7^^*  4,  and  1  Viet.  e.  SO,  eitoids 
the*  protection  to  b'dlsor  nofesB  not  hmving 
more  thacr  13  montliB  to  nair  and  the  2  &  3 
Viet.  <^.  73,s.  1,  reeitiBg  the  last^nnntbned 
-act,  extends  its  pro>7istons  to  -^  any  contract  for 
^tbe^loati  or  forbearance  of  money  above  the  sum 
of  iO/»r '  wiib  the*  Mception  eoulBlaed  m  the 
'^proviio  abote  ^referred  to.  - 
/"Hie  casM.dted  in  the jndgtnenl. wave cfior- 
H^ofT  V.  CoUUy  a  N*  C.  33^;  OniMfy  t 
JH^ib^,  Q  A^.SiE:  306^;  and  JDoe  d  Hat^hion 


they. were  parties  ift  iheautt^aad  bound  *fa> 
act  with  perfect  candour  and;  good  faith 
towards  each  other.  Thus,  an  under-sale» 
by  which  the  first  or  Immediate  purchaser 
should  attempt  to  gain  an  increased  price 
of  a  subsequent  purchaser  to  be  subati-. 
tuted  in  his  place,  will  not  be  allowed  to 
retain  the  intended  pro6t;  on  tlie  coat 
trary,  the  vendor  will  be  entitled  to  th^ 
whole  sum. /or  j^^lucli  the  propartj  may  bt 
fiuaily  conveyed. 

Thus,  according  to  the  last  edition  of 
Mr.  Daniels  Chancery  PracticOf  by  Mr* 
Headland,  p.  1208,  if  a  puroliaaer,  after 
becoming  the  bidder  for  an  eatate,  is  de^ 
surous  of  being  discharged  frooi  hia  coo* 
tract,  and  of  substituting  another  persaii 
in  his  stead,  the  court  will,  on  niotio% 
make  an  order  to  that  effectt  but  he  amst 
support  his  motion  by  an  affidavit  that  there 
is  no  under- bargain,  for  tlie  neir  purchaiar 
may  give  the  other  a  sum  of  money  to 
stand  in  his  place,  and  so  deceive. tli^ 
court  ;*  and  the  rule  appears  to  be,  that  if 
a  purchaser  resell  behind  the  back  of  the 
court  before  his  purchase  is  confirmed,  the 
second  purchaser  is  consfd^red  a  substi- 
tuted purchaser,  and  must  pay  the  addi- 
tional price  into  court  far  the  benefit  of  the 
estate.**. 

In  the  ktest  case  on  the  subject  re< 
ported  by  Mr.  Coilyer,^  the  facts  concisely 
abridged,  were  as  follow :—  f 

''Certain  property  comprised  in  the  soit  vnk 
put  up  to  sale  by  auction,  and  one  Rosa  became  s 
bidder  for  one  of  the  lots,  which  was  knocked 
down  to  him  for  4, 160/.  He  signed  an  agreement 
but  a  short  time  afterwards,  one  Haines  stated 
to  the  auctioneer,  that  although  Ross  had  bid 
for  the  lot,  he,  Haines,  was  the  real  purchaser, 
on  behalf  of  one  Farrance,  and  he  requested 
the  auctioneer  to  cancel  the  signature  of  Rocs 
to  the  contract,  and  allow  him,  Haines,  to  sign 
it  as  the  purchaser  for  FarranCe.  Ross  not  ob- 
jecting, the  auctioneer  assented,  and  Accordingly 
the  signature  of  Ross  was,  with  his  permission, 
cancelled,  and  Haines  then  signed  tne  contract 
as  agent  for  Farrance,  and  paid  a  deposit  d[ 
834Z.  *  The  plaintiff  afterwards  discovered,  ft^ 
after  Ross  had  signed  the  contract,  Haines  ao- 
pUed  to  him  in  the  auction-room  to  know  if  ne 
was  wilMng  to  part  with  his  [mrchase,  wheti, 
aft^  some  negotiadon,  it  was  i^^reed  tiiat  iBLou 
should  allow  Haines  to  become  th^-  purchaser 


■^*  Righy  y,Macnamara,  6  Ves.  516 ;  Vale  r- 
Davenport,  ibid.  615)  formeriy  the  practke 
appears  to  have  been,  to  make  the  order  on  con- 
sent of  all  parties  without  such  affidavit,.  Mdr 
thei/ds  V.  Sfubbs,  2  Brown)  391. 

*»  Holder  V.  Rufin,  1  Tamlyn,,  341  j  see  also 
2  Smith's  Chancery  Practice,  c.  19. 
*  ^  Hotrod  y.  ir^ydtt,'2  Coll.  327. 
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of  .the  lot,  aa  •ffent  •f  Amneey  in  coiisideratiod 
of  hiff  payiag  SUmi  340/.  bcjood  tbe  4,160/.,  and 
t]i0  a4Qt  was  paid  to  Rots.  Oa  tbese  faetf  the 
lil^iiitiff  presented  her  petition  for  relief. 

^  The  Vre6<7htiieellor,  in  his  judgment, 
8*{d  he  was  imtiure  that  in  itrtctnett  the 
ddupttnight  not  have  treated  Farrancie  as 
a  purchaser  direct  from  the  court  at  the 
lUrger  sihds  and  have  disregarded  the  pay- 
Jt^m  to  Boss ;  Imt  he  did  not  know  of  any 
case  that  had  gone  that  length.  He  was 
liot  prepared  10  siiy  tliat  there  was  any 
BMral  fravd  in  the  ease — anything  dts- 
bofiest,  liowever  inaccurate  the  proceedings 
may  have  been.  Upon  the  whole,  tlie 
ends  of  justice  would  be  satisfied  by  di- 
mtiiig  the  (Mroperty  to  be  resold,  reserv- 
mg  the  question,  whethcfi  if  it  should  not 
pMlace  so  anueh  as  4500/.,  Farramre 
Aoukl  be  answerable  to  the  court,  and 
rving  all  question  of  liability  in  Ross. 


NEW  STATUTES  EFFECTING  ALTERA. 
TIONS  IN  THE  LAW. 

.    W&aCK  AND  SAl^yAflK. 

^9 1^  10  Vrar^  c.  99.     •: 

An  Act  for  ^consolidating  and  araendinc[  thi^ 
Laws  relating  to  Wreck  and  Salvage. 

(fSth  Atigust,  1846.] 

*  if  Chnuneneemeni  of  t%e  act.  —  Whereas 
divers  acts  have  been  passed  through  a  long 
sedes  of  years  for  preserving  ships  and  goods 
stranded  or  cast  on  shore,  as  well  as  for  pre- 
venting frauds  and  depredations  on  shipowners 
and  others,  and  for  the  adjustment  of  salvage: 
And  whereas  it  is  expedient  to  consolidate  and 
amend  the  same :  Be  it  therefore  enacted  by 
^e  Queen's  roost  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Cords  spiritual  and 
temporal,  and  Commons,  in  this  present  parlia* 
ment  assembled,  and  by  the  authority  of  the 
same.  That  this  act  shall  come  into  operation 
on  the  passing  thereof  as  to  the  appomtment 
of  the  officers  hereby  authorized,  and  the  post* 
lug  of  their  names,  and  as  to  the  other  parts 
thereof  on  the  first  day  of  October,  1846. 

3.  Recited  acts  repealed,  viz. :  12  Anne,  st.  9, 
C.  18;  4  Geo.  1,  c.  12 ;  26  Geo.  2,  c.  19;  49 
Geo.  3,  c  122 ;  53  Geo.  3,  c.  87 ;  58  Geo.  3, 
c.  140  ;  1  &  2  Geo.  4,  c  75 ;  3  Ac  4  Vict.  c. 
65,  s.  5;  8&9  Vict.  c.  86;  4G.  1,  c.  4;  11 
G.  2,  c.  9;  17  G.  2,  c.  11 ;  23  &  24  G.  3, 
e.  48. 

3 .  That  for  the  purpose  of  carrying  the  pro- 
vidons  of  this  act  into  effect,  the  Receiver- 
General  of  Droits  of  Admiralty  may  from  time 
to  time  appoint  persons  to  act  under  him,  to 
he  styled  "  Receivers  of  Droits  of  Admirahy  ;*' 
and  in  the  construction  of  this  act  the  word 
"  receivers  **  shall  mean  Receivers  of  Droits  of 
Admiralty;  and  sach  receivers  shall  hold  their 


offices  doling  tfie  pleisiiro  of  the  HeCeiver- 
Qenend  and  the  pleasure  of  theComnussionefs  - 
oC  AdimraltV ;  an4  the  said  receiveca  sbaU  be 
entitlea  to  the  fees  herein-after  mentioned,  to* 
Retber  with  a  further  remuneration,  to  be  de- 
frayed out  of  the  proceeds  of  sales  of  droits ; 
made  by  tfhem,  at  tne  rate  of  5?.  for  every  idol;^ 
after  abating  the  chfarges  and  expenses  incur^- 
red  by  them ;  and  the  said  Receiver-Genend 
shall  send  a  list  containing  the  names  of  sock 
receivers,  with  theu*  jrespectave  addresses,  to  the: 
collectors  of  her  Majesty's  customs  at  the  dif- 
ferent ports  of  England  and  Wales  and  Ireland, 
and  also  to  the  secretary  of  the  committee  for 
managing  the  affairs  of  Lloyd's  in  the  city  oP 
London ;  and  the  said  collectors  and  secrets^ 
respectively  shaH  cause  the  satd  Kst  to  Iw 
aroced  in  a  conspicoous  place  in  the  cmtoat 
houses  in  the  said  ports  and  at  Lloyd's  afor^r 
said  respectively :  Provided  always,  that  all  tha 
provisions  contained  in  tlus  act  having  refer- 
ence  to  the  said  receivers,  whether  as  to  their 
style,  office,  powers,  duties,  remuneration,  or 
otherwise,  or  as  to  the  postinit  of  their  liames, 
shall  in  all  respects  be  appticable  to  those  per* 
sons  who  shall  at  the  time  of  the  paasittg  of 
this  act  have  been  ^mointed  agents  to  the  said 
Receiver-General  ofDroits  of  Admiralty,  in  as 
full  and  ample  a  manner  as  if  the  said  agents 
had  been  appointed  receivers  under  this  act ; 
and  all  appomtments  in  writing  of  agents  or 
receiver*  by  the  Receiver-General  of  Droitrf  of 
Admhsdty,  Ivei^eSoforv  or  which  mtfv  foe  hcfto* 
after  made,  sire  horehy  declared  <to  oe  exempt 
from  stamp  duty*. 

4.  That  every  lord  or  lady  of  any  manor,  or 
patentee  or  grantee  of  the  crown,  or  other  per* 
son  or*  body  corporate  who  may  be  entitlea  to 
or  claim  to  be  entitled  to  wreck  of  the  sea,  or 
to  any  goods  fbund- jetsam,  flotsam,  lagan,  or 
derehet,  shall  deliver,  or  send  hy  the  general 
post  or  otherwise,  a  notice  in  w^tiog,  setting 
forth  such  claim,  to  such  one  of  the  recovers 
respectively  whose  residence  shall  be  within  or 
nearest  to  tfaa  said  manor  or  other  district  in 
which  such  claim  is  made ;  and  that  no  such 
lord  or  lady  of  any  manor  aforesiiid,  patenteo 
or  grantee  of  the  crown,  nor  any  other  person 
or  body  coiporale,  shall  be  considered  as  poa* 
sessing  such  title,  or  he  able  to  enforce  tha 
same  at  law  or  in  equity,  until  such  notice  shdl' 
have  been  so  given  as  aforesaid:    Provided 
always,  that  where  two  or  more  notices  shaH 
be  given  claiming  the  same  rights  the  party ' 
who  shall  adduce  to  the  receiver  evidence  of 
his  having  enjoyed  such  rights,  or  if  both  par* 
des  shall  adduce  cvideace  thereof,  then  tha 
party  who  shall  appear  to  the  receiver  to.  have 
been  last  in  the  ei^oyment  of  such  rights,  shall- 
be  coBsidered  as  the  party  entitled,  until  sudh 
conflicting  daims  shall  have  been  finally  deter-. 
mined  at  law  or  in  equity;  and  unless  such 
evidence  shdU  he  adduced  by  one  of  the  said 
parties,  such  receivers,  being  in  possessioii  of  ^ 
such  wreck  of  tlis  sea,  or  goMls  jetsam,  flotsam, 
lagan,  or  dereUct,  shall  not  deliver  the  same,- 
except  to  the  originsl  owner  thereof,  until  sach 
conflicting  cbdms  shall  hare  hflan  detenmad 
as  aforesaid. 


lod 
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rack  article  sball  hare  been  ao  reported  to  or 
seised  by  tbe  said  receiver,  such  article  shall 
be  restored  to  the  said  owner,  on  payinent  of 
the  dmiea  and  necessary  charges  attending  the 
care  or  removal  of  the  same,  and  a  reasonable 
coMpeoaatioa  for  salvage  thereof*  and  also  on 
payment  to  the  said  receiver  of  a  sum  after  the 
rate  of  five  per  centum  on  the  value  of  the  ar- 
ticle, but  in  no  case,  whatever  may  be  the 
value  of  the  articles,  shall  such  per-centage  ez« 
ceed  60/. 

10.  Wreck,  &c.,  not  being  cMmed  by  the 
owner  within  twelve  moothe,  lorda  of  noanors* 
&C.,  may  make  good  their  claim  witlun  one 
month  following. 

11.  Wreck,  £c.,not  claimed  either  by  owner 
or  lord  of  the  manor  to  be  sold  as  droits  of 
admiralty.  Goods  deemed  perishable  or  of 
small  ^^lue,  may  be  sold  immediately. 

19.  Yiee^mirals  of  counties,  &c.,  not  to 
interfere  with  wreck,  &c. 

13.  Where  salvage  insufficient,  Lorda  of 
Treasury,  on  applica^oNi  bv  re«aiver*fcenerai 
or  lord  warden  of  Cinque  rorts,  may  allow  a 
sum  for  salvage. 

14.  Receivers,  justices,  &c.,  or  custom-bouse 
officers,  lichen  anv  ship  or  vessel  shall  be  in  dia<» 
tress,  empowereo  to  summon  men  and  ships 
to  assist  them.     Penalty  for  refusal. 

15.  That  for  the  prevention  of  confusion 
amouft  persons  assembled  to  save  any  ahip  or 
vessel  in  distmaa  as  afoiesaid,  or  any  of  the 
goods  or  effects  belonging  thereto,  all  persona 
so  assembled  shall  conform,  in  the  first  place, 
to  the  orders  o(  the  master  or  owner  or  officer 
in  charge  of  the  ^aid  ahip  or  vessel  in  disU^ss, 
and  in  the  next  place  to  thoae  of  the  reoeiver, 
and  for  want  of  their  presence  to  those  of  the 
officers  hereinafter  mentioned,  in  the  following 
subordination,  as  any  of  such  officers  shaE  be 
preaent;  (that  is  to  say,)  first  the  officers  of 
customs  or  coast  guard,  then  those  of  tbe  ex« 
cise,  then  of  the  sheriif  or  his  deputy,  then  any 
justice  of  the  peace,  then  any  mayor  or  chief 
magistrate  of  any  corporation,  then  any 
coroner,  then  any  chief  constable,  then  any 
petty  constable  or  peace  officer ;  and  any  per- 
son whomsoever  acting  knowingly  or  wilfully 
contrary  to  such  orders  shall,  on  conviction 
before  one  justice  of  the  oeace,  forfeit  and  pay 
any  sum  not  exceeding  50/. 

^  .     16.  Examination  on  oath  of  ship's  name^ 

titled  to  such  reward  as  receiver-genend  shall  cargo.  &c.,  before  receiver,  and  a  copy  to  be 


.  5.  That  an  peraona  whomsoever  who  ahaQ 
find,  take  up,  or  be  in  possession  of  any  wreck 
of  the  sea,  or  any  goods  jetsam,  flotsam,  lagan, 
'or  derelict,  or  any  boat,  vessel,  apparel,  anchor, 
cable,  tackle,  stores,  or  materials,  or  any  goods, 
merchandize,  or  other  article  whatsoever,  which 
shall  have  been  found  floating  or  sunk  at  sea, 
or  elsewhere  in  any  tidal  water,  or  cast,  thrown, 
or  stranded  upon  the  shore,  and  whether  the 
same  be  found   above  or  below  high- water 
mark,  and  whether  wholly  on  land  or  wholly 
in  the  water,  or  partly  on  land,  and  partly  in 
the  water,  or  shall  find  or  take  possession  of 
any  droit  of   admiralty  of  i^ny  description, 
whether  such  person  shall  claim  to  be  entitled 
to  such  article  or  droit  or  not,  shall  forthwith 
send  to  tbe  receiver  or  to  the  cdlector  or  comp- 
troller of  customs  at  the  port  or  place  nearest 
to  which  such  articles  or  droits  have  been 
found  a  report  in  writing  of  all  such  articles  or 
droits  so  found,  containing  an  accurate  and 
I»rticular  description  of  the  marks  (if  any) 
thereon,  and  of  the  time  and  situation  when 
and  where  the  same  were  found,  and  shall  also 
rordiwith  place  such  articles  or  droits  at  the 
disposal  of  the  said  receiver  or  officer  of  the 
customs  ;  and  eveiy  officer  of  the  customs  re- 
ceiving such  report  shall  forthwith  tranamit  the 
flame  to  the  nearest  receiver;  and  every  person 
who  shall  keep  possession  of  or  retain,  or  con- 
ceal or  secrete,  any  such  wreck  of  the  sea, 
jetsam,  flotsam,  kgan,  derelict,  boat,  vessel, 
apparel,  anchor,  cable,  tackle,  stores,  materials, 
|pK)ds,  merchandise,  or  other  article  as  afore- 
aaid,  or  shall  deface,  take  out,  or  obliterate  any 
name,  mark,  or  number  thereon,  or  alter  the 
same  in  any  manner,  or  shall  keep  possession 
of  or  retain,  or  conceal  or  dispose  of  any  droit 
of  admiraltv,  or  shall  not  forthwith  report  and 
place  at  ttte  disposal  of  such  receiver  or  officer 
of  the  customs  any  such  article  or  droit  in  the 
manner  aforesaid,  shall  forfeit  all   claim   to 
salvage,  and  shall  on  conviction  forfeit  any  aom 
not  exceeding  100/.  and  also  forfeit  ana  pay 
double  the  value  of  the  articles  to  the  owner 
thereof  if  claimed,  or  to  her  Majesty,  if  the 
aame  become  or  be  a  droit  of  admiralty ;  which 
double  value  maybe  recovered  m  the  aame 
numner  as  a  penalty  under  this  act 

6.  Receivers  and  officers  of  customs  may  bv 
warrant  seize  goods  not  reported  or  delivered, 
who  shall  be  entitled  to  salvage.     Informer  en- 


allow. 

7.  Receivers  to  aend  to  principal  officer  of 
csatoms  at  nearest  port  a  report  of  goods  re- 
ported or  seized,  when  they  amount  to  20/. 
in  vdue;  a  copy  of  the  report  to  be  posted  at 
Uoyd's* 

6.  Receivers  to  give  notice  to  lords  of 
manors,  &c.,  of  the  finding  of  wreck  claimed 
by  them. 

9.  That  if  the  rightful  owner  of  anv  article 
which  haa  been  ao  reported  to  or  seized  by  any 
roDcifcr  as  hereinbefore  directed  shall  make 
Ottl  his  claim  to  the  said  articla,  to  tkc  aatisCac- 
taOB  of  the  said  reeeiver,  within  the  period  of 
ttpaite  calendar  months  from  the  day^Mi  which 


Receiver  entitled  to 
Persons  refusing  ta 


sent  to  receiver-general. 
IL  for  every  examination, 
be  examined  to  forfeit  50/. 

ir.  Carriages  allowed  to  pass  over  the  lands 
near  the  coast  for  the  preservation  of  wrecks 
&c.  Compensation  to  land  occupiers  to  be 
settled  in  tne  same  manner  as  salvage. 

18.  Penalty  on  land  occupiers  refusiag  to 
allow  carriages,  &Cm  to  pass  over  their  lands. 

19.  Reasonable  aidvage  to  be  allewied  to  per« 
sons  saving  ahips  or  goods.    Proviso. 

20.  Receiver-General  may  make  rules  for  rt» 
gulating  aalvage  in  certain  cases. 

21.  That  If  any  person  shall  hasia  rendered 
ai^  service  (oscept  ordinaqr  pilotagf)  in  tkm 
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.  or  prggecving  •£  any  ship  or  vend  in 
distress,  or  of  the  cargo  thereof,  or  of  the  life 
of  any  person  on  board  the  same,  or  of  any 
wreck  of  the  sea,  goods  or  other  article  herein- 
bflfore  mentioaed,  which  shall  not  become 
droits  of  admiralty,  and  the  said  person,  and 
tlM  master  or  owner  of  such  ship  or  vessel,  or 
bis  agent,  or  the  owner  of  suoh  article,  or .  his 
ilgent,  cannot  agree  upon  the  amount  of  salvage 
or  compensation  to  he  paid  in  respect  of  such 
service,  then  such  person  shall  deliver  to  such 
xBastor,  owner,  or  agent  a  statement  in  writing, 
without  ptgudice  to  either  party,  of  the  amount 
of  saksge  or  compensation  claimed  for  such 
services,  and  (unless  such  salvage  shall  have 
been  already  paid  by  any  receiver  under  the 
powers  herein-before  contained,  or  the  claim 
thereto  shall  exceed  the  sum  of  200/.,)  the 
matter  or  diiBference  may  be  determined  by  any 
two  justices  of  the  peace  residing  at  or  near  to 
the  place  where  such  service  has  been  rendered, 
^tmn  forty-eight  hours  after  such  difference 
shall  be  referred  to  them  for  their  determina- 
tion thereof,  and  if  they  cannot  agree  respect- 
ing the  same,  then  it  shall  be  lawful  for  them 
to  nominate  any  third  person  conversant  in 
nsaritime  aflSitrs,  at  their  option,  who  shall  as- 
certain the  amount  of  salvage  to  be  paid  with- 
in forty-eight  hours  after  he  shall  be  so  nomi* 
Bated  as  a&resaid ;  and  the  said  justices  and 
•nch  third  person  so  nominated  as  aforesaid 
shall  have  full  power  and  authority,  whenever 
tiieyaee  occasion,  toeocamine  the  parties  or 
thor  witnesses  upon  oatb*  which  oath  they  or 
any  one  of  them  are  and  is  hereby  authorised 
Id  administer ;  and  it  shall  be  lawful  for  the 
person  so  to  be  nominated  by  the  said  justices, 
viio  shall  decide  on  the  amount  of  salviige  to 
be  oaid  as  aforesaid,  to  demand  and  receive^  of 
and  foom  the  owner  of  the  ship  or  vessel  sfore- 
said,  or  of  the  article  so  savea  as  aforesaid,  or 
of  the  salvors  or  their  respective  agents,  a  sum 
of  money  not  exceeding  2/.  2s. ;  and  such  owner 
or  his  agent,  or  such  salvors,  at  the  discretion 
of  the  said  justices  or  person  appointsd  by 
them  as  aforesaid,  are  hereby  required  to  pay 
the  same  to  the  person  so  nominated  as  afore- 
said immediately  after  he  shall  have  made  his 
amid  or  decision,  and  such  sum  of  2/.  2s.,  and 
sach  amount  of  salvage,  may  be  recovered  as 
any  penalty  imposed  by  this  act:  Provided 
^Iwi^s,  that  when  the  salvage  claim  shall  ex- 
ceed the  sum  of  200/.,  then  end  in  every  such 
case»  die  said  matter  or  difference  shall,  in  the 
event  of  no  such  agreement  being  made  as 
aforesaid,  either  by  reference  to  arbitration  or 
oCfaciwise,  be  determined  exelusively  by  the 
High  Court  of  Admirsl^. 

22.  Admiralty  may  appoint  salvage  commis- 
sioners to  determme  differences  where  they 
think  fit,  and  ^ipoint  a  secretary,  4(o.  Com- 
missioners empowered  to  examine  on  oath. 

23.  That  in  case  any  person  so  ^Vfff^i'ig  to 
be  entitled  to  salvage  or  compensation  for 
aenioce  rendered  as  aforesaid,  or  the  person 

'  Dst  whom  such  claim  is  madsyor  his  agent, 

I  be  dissatisfied  with  auch  award  and  de- 

i  of  the  aaid  jnatioss  or  peisoa  ao  to  be 


nooiinated  by  .them  as  aforesaid,  or  of  the  said 
commissioners  of  salvage,  it  sh^  be  lawful  for 
either  of  them  respectively,  within  ten  daya 
after  such  award  shall  have  been  made,  bnt 
not  afterwards,  to  notify  to  such  justices,  or  to- 
the  said  commissioners  of  salvage,  as  the  caaa 
may  be,  his  desire  of  obtaining  the  judgment- 
of  the. High  Court  of  Admiralty  respecting  the 
said  salvage  or  compensation,  and  thereu^oi» 
such  person  shall  forthwith  proceed  by  taking^ 
out  a  monition  within  thirty  days  from  thi^ 
date  of  such  award ;  but  in  such  case  the  ra* 
eeiver  or  officer  of  the  customs  in  whose  cus^ 
tody,  the  ship,  vessel,  goods,  or  other  article  in 
respect  of  which  such  claim  of  salvage  haa- 
been  made  shall  have  been  detained  as  afoxe^ 
said,  is  hereby  requiredand  empowered  to  release 
such  ship  or  vessel,  and  to  deliver  to  the  owner 
or  proprietor,  or  his  agent,  such  goods  or  other 
article,  upon  the  said  owner  or  proprietor  or 
his  agent  giving  good  and  sufEcient  bail  ia 
double  the  amount  of  the  sum  awarded  for 
salvage  or  compensation,  or  if  no  sum  shall 
have  been  so  awarded,  then  to  such  amount  aa- 
the  said  receiver  shall  deem  sufficient,  and 
which  bail  the  said  receiver  is  hereby  autho-r 
rized  to  take  and  certify  according  to  the  fonzk 
contained  in  the  schedule  (A.)  hereunto  an- 
nexed, and  transmit  the  same  without  delay  t» 
the  said  receiver-general,  together  with  a  true 
certificate  in  writing  of  the  gross  value  of  tha 
article  respecting  which  salvage  shall  ha 
claimed,  and  also  a  copy  of  such  proceedinga- 
and  award,  on  unstamped  paper,  certified 
under  the  hand  of  the  said  receiver  taking  sucU 
ball  as  aforesaid,  and  the  same  shall  be  ad^ 
mitted  by  the  said  Court  of  Admiralty  as  evi'-> 
deuce  in  the  cause ;  and  the  said  receiver  shall 
for  every  such  certificate  be  entitled  to  receiva- 
from  the  owner  of  such  ship  or  vessel,  goods 
or  other  article,  or  his  agents,  or  from  the  pro* 
ceeds  of  the  sale  thereof,  the  sum  of  I/.  Is. 

24.  Receiver,  where  award  by  commissionera- 
of  salvage  has  been  made,  empowered  to  sell 
ship  or  goods,  &c.,  in  case  of  refusal  of  owner 
to  comply  with  terms  of  award,  or  of  neglect* 
to  app«aL 

25.  lliat  whenever  any  sum  to  be  paid  for 
such  service 'as  aforesaid,  either  voluntarily  or 
in  consequence  of  any  agreement,  or  of  anv~ 
arbitration,  or  of  any  award  made  by  any  sucb 
justices  or  by  the  said  commissioners  of  sal- 
vage as  aforesaid,  or,  within  the  jurisdiction  ot 
the  Cinque  Ports,  by  any  commissioners,  shall 
be  distrmutaUe  between  two  or  more  persons^ 
such  sum  shall  be  paid  to  such  person  as  shali 
be  appointed  by  the  justices  or  commissioneia 
in  and  by  their  award,  or  by  the  arbitralor: 
making  any  award,  or  under  any  agreemeat 
which  may  have  been  made,  or  in  default  of 
any  such  appointment^  then  to  the  master  cyr. 
owner  of  the  boat,  ship,  or  vessel  having  ren- 
dered the  services,  or  his  agent»  or  to  soma 
person  nominated  in  writing  by  or  on  behalf  of 
the  nujority  of  the  persons  among  whom  snda. 
sum  is  distributable;  and  eveiy  person  t^^ 
whom  any  eueh  eiun  shall  be  paid  shall,  withiik 
thnee  days  after  the  same  shsU  have  been  paMU 
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or  as  soon  afler  ts  may  be»  proceed  to  mftke 
aUotment  thereof  among  the  several  persona 
interested  in  the  diatrihation  thereof,  and  to 

S'rt  notke  in  the  form  contained  in  ^e  ache- 
lie  (B.)  to  thia  act  annexed  to  each  peraon  of 
the  whole  anm  ao  paid,  and  of  the  ahare  thereof 
•Uotled  to  him ;  and  within  30  dava  after  the 
aum  shall  have  been  so  paid,  orwitnin  28  days 
after  such  notice  shall  have  been  given,  and 
not  afterwards,  it  shall  be  lawful  for  any  per- 
aon claiming  a  share  of  the  said  sum  who  snail 
think  himself  aggrieved,  either  by  no  allotment 
having  been  made,  or  by  no  notice  thereof 
having  been  given  to  him  within  10  days  after 
the  sum  shaU  have  been  so  paid,  or  by  the 
insnffidency  of  the  share  allotted  to  him,  or 
otherwise,  to  apply,  if  the  share  so  allotted,  or, 
tS.  no  share  shall  be  so  allotted,  then  if  the 
share  claimed  by  him  aball  be  under  SO/.,  to 
fbe  justices  or  eommissioners  who  may  have 
determined  such  aalvage  caae*  or  within  whose 
jurisdiction  such  aalvage  case  may  have  oc- 
curred, who  shall  have  full  power  to  adjudge 
the  due  diatributaon  of  the  sum  so  paid  aa 
aforesaid,  and  the  sharea  of  the  different  partiea 
entitled  thereto,  which'  ahares  may  then  be  re- 
covered from  the  person  to  whom  such  sum 
mdl  have  been  so  paid,  in  like  manner  aa  ia 
hereby  provided  for  the  recovery  of  any  penalty 
«nder  this  act ;  and  if  the  share  which  shall 
be  so  allotted,  or,  if  no  share  haa  been  allotted, 
which  shall  be  so  claimed  by  the  person  so 
thinking  himself  aggrieved  aa  afoscsaid,  shaU 
amount  to  20/.,  then  it  shall  be  lawful  for  such 
.TpersoB,  within  the  said  term  of  30  days  or  the 
"the  said  term  of  28  days  (but  not  afterwards), 
tb  apply  to  the  judge  of  the  High  Court  of  Ad- 
miralty, or  his  surrogate,  for  a  monition  against 
the  person  to  whom  the  said  sum  has  b^  so 
paid  as  aforesaid,  to  bring  the  said  sum  or  any 
part  thereof  which  shall  appear  not  to  have  been 
duly  distributed  into  the  registry  of  the  said 
court,  and  appear,  and  abide  the  judgment  of 
^e  said  court    concerning   the   distribution 
thereof;  and  the  judge  of  the  said  court,  or  his 
^muTogate,  shall,  on  due  cause  shown,  issue 
such  monition,  and  the  said  court  shall  have 
jurisdiction  to  enforce  die  same,  and  to  a^dge 
die  due  distribution  of  such  aum  accordingly ; 
and  in  the  case  of  an  award  the  person  oy 
whom  such  award  shall  have  been  made  shall, 
upon  monition,  aend  in  without  delay  to  the 
said  court  a  copy  of  the  proceedinga  before 
him,  and  of  the  award,  on  unstamped  paper, 
witnessed  under  his  hand,  and  the  same  snail 
be  admitted  by  the  couit  aa  evideiice  in  Ae 
cause ;  and  the  amount  so  awarded,  or  such 
part  as  shall  appear  not  to  have  been  duly  die* 
tributed,  shall  be  p2id  to  the  partiea  aning  out 
anch  monition,  or  diatrlbuted  according  to  ^e 
judgment  of  the  said  cottrt. 

26.  After  smtt  awarded  for  aalvage  aerrlcea 
niall  have  been  paid,  peraona  fediag  aggrieved 
by  insufficiency  of  fffaare  predMed  from  en- 
Ibrcing  claim  against  ahip,  ht.y  to  w4iieb  aer* 
l/fcea  were  rendered. 

27.  Account  of  mfms  ye«eif^  ibr  '^vappa 
to  be  sent  to  receiver,  and  by  hhn  to  seeeivcr- 
ganeraL  


28.  Pteraona  cutting  away  or  defacing  buoy- 
ropes  deemed  guilty  of  felony. 

29.  Persons  frauaulently  purchasing  anchors, 
&c.  to  be  considered  receivers  of  stolen  goods. 

30.  Maaters  of  ships  finding  vessels,  anchor^ 
&c.  to  make  entiy  m  log  book,  and  to  report 
to  receiver-^neral,  and  on  their  return  or  ar* 
rival  to  dehver  the  articles  to  the  nearest  x^ 
ceiver.  Articles  to  be  reported  by  receiver,  and 
if  not  chumed  to  be  aold.  Penalty  on  defaulters, 
100/. 

31.  Pilots  and  others  selling  vessels,  anchon* 
Ace.  in  foreign  countries  guilty  of  felony. 

32.  Penalty  on  dealers  in  marine  atorea  not 
having  their  names  on  their  store>housea,  er 
cutting  up  cables  without  a  permit  from  a  re« 
ceiver. 

33.  Penalty  on  dealers  in  marine  stores  pur- 
chasing anchors,  &c.  from  persona  under  U 
years  of  age. 

34.  Dealera  to  keep  an  account  of  old  stores 
bought,  to  advertise  before  cutting  up  cordage, 
and  to  allow  an  inspection  of  their  books,  re* 
nalty  for  neglect  or  refusal. 

35.  Manufacturers  to  place  marke  on  anchors 
and  hedge  anchors.    Penalty  for  neglect. 

36.  That  any  penalty  imposed  by  this  act 
may  be  recovered  by  information  or  action  of 
debt  in  any  of  her  Majesty's  courts,  or  by  in* 
formation  or  complaint  before  any  juatice  of 
the  peace  or  magistrate  of  any  jurisciiction  re-^ 
siding  near  the  place  in  which  the  offence  has 
been  committed  for  which  such  penalty  is 
sought  to  be  recovered,  or  where  the  offender 
may  at  any  time  happen  to  be,  and  (except 
where  the  contrary  is  so  expressed)  one  half  of 
the  said  penalties  ahall  go  to  the  informer,  and 
the  other  half  to  the  receiver-genersd  of  droits 
of  admiralty,  to  be  applied  by  mm  in  like  man-^ 
uer  as  the  proceeds  arising  from  auch  droits, 
any  thing  in  an  act  passed  in  the  5  &  6  WilL  4, 
c.  76,  intituled  **  An  Act  to  proride  for  the  Re- 
gulation of  Municipal  Corporations  in  England 
and  Wales,''  or  in  any  other  act  of  parliament, 
to  the  contrarv  notwithstanding ;  and  in  case 
any  of  the  saia  penalties,  on  conviction  by  any 
justice  of  the  peace  or  magistrate,  shaQ  not.  be 
paid,  with  the  charges  incident  to  the  conviction, 
immediately  upon  such  conviction,  the  same 
shall  and  may  (except  in  the  case  herein-afier 
mentioned)  be  levied,  by  warrant  under  the 
hand  and  seal  of  such  justice  or  magistrate,  upon 
the  goods  and  chattels  of  any  such  offender ; 
and  in  case  no  sufficient  distress  shall  be  found, 
then  everv  such  offender  shall  and  may  be 
committed  by  anv  justice  or  magistrate  aa  afore- 
said to  gaol,  with  or  without  hard  labour,  in 
case  of  any  firat  offence  for  any  period  not  ex^ 
eeeding  six  calendai'  months,  ana  in  caae  of  any 
secona  or  further  offence  for  any  period  not 
exceeding  12  calendar  months,  unleaa  the  aaid 
penalty  and  the  chargea  ahall  be  sooner  paid. 
Form  of  conviction. 

37.  That  It  shall  be  lawful  for  any  person  so 
convicted  by  any  justice  of  the  peace  or  ma^pa- 
trate  before-mentioned'of  any  offence  againat 
thia  act,  within  tht-ee  calendar  months  next  after 
snch  coiiviction  to  appeal  to  Ihie  juaticea  of  the 
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peace  usembled  at  the  general  qaarter  seasions 
nolden  for  the  county,  city,  or  place  where 
the  matter  of  appeal  sbdl  arise,  first  giving  ten 
days  nbtice  of  such  appeal  to  such  justice  of 
the  peace  or  magistrate,  and  of  the  matter 
thereof,  and  entering  into  a  recognizance  be- 
fore some  justice  of  the  peace  for  such  cdunty, 
cH^,  or  place,  with  two  sufficient  sureties,  con- 
ditioned to  try  such  appeal,  and  for  abiding  the 
determination  of  the  court  therein ;  and  such 
justices  at  the  general  Quarter  sessions  shall, 
upon  due  proof  of  sucn  notice  haviug  been 
^en  and  recognizances  entered  into,  hear  and 
oeterroine  the  matter  of  such  appeal,  and  may 
ttther  confirm  or  quash  and  anntQ  the  said 
conviction,  and  award  such  costs  to  either 
party,  as  to  them  shall  seem  just  and  reason- 
able; and  the  decision  of  the  said  justices 
therein  shall  be  final,  binding,  and  conclusive  • 
and  no  proceeding  to  be  had  or  taken  in  pur^ 
auance  of  this  act  shall  be  quashed  or  vacated 
for  want  of  form  only,  or  be  removed  by  cer- 
tiorari, or  any  other  writ  or  process  whatsoever^ 
into  any  of  her  Majesty's  courts  at  Westminster 
or  elsewhere ;  any  law  or  statute  to  the  con- 
trary in  anywise  notwithstanding. 

38.  Offences  to  be  tried  in  the  county  where 
committed,  or  where  offender  resides. ' 
^  39.  Goods  saved  from  vessels  wrecked  to  be 
forwarded  to  the  ports  of  their  original  destl 
nation.  "      '     ^ 

■  40.  That  the  High  Court  of  Admiralty  shall' 
have  jurisdiction  to  decide,  in  manner  herein- 
brfore  mentioned,  upon  all  claims  and  demands 
whatsoever  in  the  nature  of  salvage  for  services 
performed,  except  in  cases  of  goods  hereia- 
befbre  directed  to  be  sold  as  droits  of  admiralty, 
"•rticther  in  the  case  of  ships  or  vessels,  or  of 
any  goods  or  articles  found  either  at  sea  or  cast 
upon  the  shore,  and  whether  such  services 
ahaH  have  been  performed  upon  the  high  seas 
or  within  the  body  of  any  county,  anything  in 
any  act  contained  to  the  contrary  notwith- 
standing. 

^1-  In  case  of  damage  done  by  a  foreign 
vwael,  a  judae  may  order  its  arrest,  unless 
owner  undertake  to  appear  in  an  action. 

42.  Serieants  and  deputy  Serjeants  of  the 
Cini^e  Ports  to  have  the  same  powers  and 
liable  to  the  same  duties  as  receivers. 

43.  Rcsc»r\'ation  of  rights  of  the  Lord  War- 
den and  of  the  Cinque  Ports.  Act  not  to  in- 
terfere with  the  1  &  2  G.  4,  c.  76: 

44.  In  case  of  vessels  wrecked  beinc^  P^uu; 
dered  by  a  tumultuous  assemblage,  the  hun- 
dred to  be  liable  for  damages.    7  ^  8  G.  4^  c. 


47.  Reservation  of  rightt  of  ihe  Crown,  of 
th*  High  Court  of  Admiwlty,  and  Admirdty 
of  the  Cinque  Ports. 

48.  Reserrafion  of  rights  of  tiie  Trinity 
Houses  of  Deptford,  Stroud,  Hull,  NewcaaAi, 
and  of  the  Humber  Commisaioners. 

49.  Resenratiott  of  the  right*  of  the  city  of 
London. 

50.  Act  not  to  extend  to  Seottand*. 

51.  Inteiprefalion  of  act. 

52.  Act  may  be  amended^  &o. 


31.  3&4  W.4,,c.37- 
^45.  Penalty  on  persons^  wrongfully  carrying 
e«r  wreck,  or  boarding  ships  without  leave,  or 
hindering  the  saving  of  ships  ^  or  goods. 
Matters  of  Aifn  niay  rebel  unauthorized  per- 
•tall  boarding  them.  Nothing  herein  to  be 
eonatmed  lo  repeal  or  affect  7  W .  4,  &  X  Yict. 

c.  sr,  s.  8.  y  // 

'  4<J;  Nothing  herein  to  alter  9r  repeal  the  re- 
dfcd  abta  fpHowiqg :— 6  G.  4,  c.  125;   7&8 

^h  '''MiJ  q^^c,  §^;,  6  4:7  VictvC,^9X 
32  G.  3,  t,  $1.- 


SELBCriONS  FROM  CORRESPOND 
DBNCB. 


-GHV]iOR*ALTSRA.TXONa^POWXR    OF    P«- 
GUMBKKT. 

'  Sir,— CJan  any  of  your  readers  infoMn  mf 
whether  an  organ  standing  in  the  gallery  in  th^ 
nave  of  a  church,  can  be  legally  removed  from 
thence  and  fixed  in  the  chancel ;  and  whethet 
stalls'  for  thoristere  and  a  setwn,  between  the 
chureh  and  nave,  can  be  legally  ertcted,  W 
the  sole  instance  and  will  of  the  incnmbent,  oc^ 
perhaps  with  the  implied  consent  of  the  church- 
wardens ?  Or,  whether  it  is  not  reqakite  that 
a  meeting  df  the 'parishioners  be  convened,  and 
on  their  consenting  to  the  alteration,  a  faealty 
or  authority  be  obtained  from  the  ordinary. 

.    '   %i-  Laicub.  "* 

^HI^AP  LAW. 

,  Mb.  EniTOBy— I  think  if  one  of  the  attomevs 
for.,  the  new  courts  was,  (as  they  do  in  the 
back  jMurte.of  the  United  States  /or  5«j  a  debt,) 
tp  contract  with  a  petty. tradesman  to  get  in^ 
iist  of  debts  at  that  sum ;  he  might  issue  a 
public  hand-bill,  that  A.  B.,  collector  of  debts,, 
having  agreed  to  collect  the  under-mentionei 

debts  due  to  Mr. —,  of ,  requests 

the  debtors  to  pay  him  at  his  office  at  - — ^ 
in  a  week*. 

lAstqfDebtf.  7 

E,  F.of  — = ,  5/.  lot.    due  1800. 

(J.  H,  of --,  ai,   0,,    doe  1843. 

&c.  ftc.  &e. 
N.B.— Those  who  have  short  memories  will 
be  prosecuted  with  the  utmost  severity. 


ADVANTAGK   OF   8UPBRIOR  COURTS. 

Whatever  UMTit  Englbh  joriaprudence  may 
poaaesa  in  a^  scitBtific  point  of  view^  ia  owinc. 
4o  the  centralJaaliont  of  the  courta^  ''which. 
Ihw  been  able  to  maintain,"  says  a  celebrated; 
continenlal  jmal,  Mey»  dee  lasatotions  judi^. 
•ciarea,  ''^that  famous*  commm^  law,*'  to  which  j 
M  the  Snf^kahjuriata  appeal,  and  whicb«  witii«" 
out  emtiBg  anywhere,  wiihoot being  deposited. 
in  any  coUo^tioo,  ha^  directed  with  nnvarving. 
firmDeM  on  aU  the  great  poinU  of  civil  rightr— . 
4he  decisiona  of  the  English  courts  for  many, 
rr^m^  JU9.\^,Ko.  170,  p,  4^ 


£05  jHtomef^  to  htJuumtHd* 

ATTORNBTS  TO  BE  ADMXTTED, 

muini  iwnt,  »4r. 

[Condttded  from  p.  85,  imfa.] 

Clerks' Namu  and  Ruidemm^  Th^^kom^Articied^AMtisned^^ 

Howard,  Alfred  G«orge,  2,  Eccleston  Sqtiaxe,     Tbomas  Riiode9>  Daviet  Street 

Pimlico  ....•••       JofaB  Kriiop,  lincoIii'B  Inn  Fieldr 
Haddodc,  Tbomas,  59^  Aiheit  Street,  Mom* 
inffton  Crescent;  Prescott  and  Sutton; 

and  Clarence  Road.         .        •        •        •  WQlism  Rowson,  Prescott 
Hewson,  Frederick,  Balliam  Hill ;  and  Wring-     Bryan  Holme,  Neir  Inn 

too John  James,  Wrington 

Hallward,  Charles  Bemers,  151,  Albany  St.^     John  Thomas  Ambrose,  Mistley 

Brent's  Park;  and  Swepstone  Rectory  .  -    Edward  T.  Gardi^i  Bedford  Row 
How,  Thomas  Maynard,  59>  Lincoln's  Inn     Wifliam  Wybergh  How,  Shrewbnrf 
Fields ;  Shrewsbury;  and  York  Street    .       Alfred  Bdl,  lincolh's  Inn  FieMa 
Hibbit,  Henry,  8,  New  Inn;  and  C^terbury 

Street Joseph  Hoddey,  Chxildfbrd 

ffitch,  Jno,  Wortham  Amott,  8,  Adelaide     

Road;  Havovtock  Hill;  and  Melbourne  .  William  Richard  Snm]^ter,  Cambridge 
Hore,  Edward  Madge,  6,  Lincoln's  Inn  Fields  James  Hore,  lincoln's  Inn  Reids 

C.  F.  Hore,  Lincohi's  Inn  Fields  j 
Jones,  Hugh,  Carnarvon        ....  William  Lloyd  Roberts,  Carnarvon 
Jones,  William.  6,  Wells  Street;  Gray's  Inn 

Road;  Swansea;  and  Carmarthen  .        •  Henry  Griffith  Jones,  Cannarthen 
Joachim,  Bristow,  34,  Gower  Plice ;  Lowes- 
toft ;  and  Park  Street      .        •        •        •  Bdwaxd  Norton,  Lowestoft 
James,  John  Crymes,  Haverfordwest      .        •  M.  Rice  James,  Haverfordwest 
James,  Philip  Frederick,  18,  Gcrrard  Street, 

Isliogton;  andThaviesInn     •        »        •  P.  Lewis  Bodenham,  Hereford 
Ii^^ram,  Frederick,  15,  Ely  Place;  and  Doiw 

Chester Fhmds  Ingram,  Dorciiester 

Jennings,  William,  Cariisle;  Oockemonth; 

andFeUside SOas  Sanl,  Carlisle 

Johnson,  Frederick  Augustos,  Margate  •        •  Jas.  Phieknett,  Lincoln's  Inn  YUAis 
King,  John  Algernon,  Grantham    •        •        •  Jno.  Poors  King,  Grantham 

Bdwaid  WiHan,  Bedford  Row 
Knaekey,  Francis  Bordett,  41;  WymingUm. 

Square    ....•.«  George  Selby,  St.  John's  Street  Road 
Knipe,  Francis,  Cheltenham;  Gower  Place; 

and  Pierpoint  Street        .        .        .        •  Jnoi  WHlisons  Knipe,  Woreester 
Lawrance,    John   William,   15,  Maichmont 

Street;  and  Peterborough       •       .        •  Wm.  Lawrence,  Peterboroogh 
Lewis,  Charles  Edward,  65,  Upper  Stamford 

Street,  Lambeth ;  and  Hampstead  .        •  Henry  Compigne,  94,  Bucklerdmry 
Lloyd,  Cornelius,  12,  Grenville  Street ;  and 

Abergavenny Edw.  Doyd  Powell,  Abergavenny 

Leakey,  James  Shirley,  80,  Lombard  Street; 

and  Plymouth Jto.  W.  Arundell,  late  of  SouA  Square 

Herbert  Mends  Gibson,  Plymouth 
Lhoyd,  Alexander  Evan,  Cheater;  «nd  Boiv     David  WiUiams,  PwfOielia 

ton  Street A.  W.  Irwin,  Veruhim  Boildinge 

Chas.  Wm.  Potts,  Chester 
Lock,  Henry,  22,  St.  Thomas  Street  EMt; 

and  Barnstaple Thomas  Hooper  Law,  Barnstaple 

Lovegnive,  Joseph,  Gloucester       •  •  Jno.  Lovegrov^  Gloucester 

llarsland,  Geoi^  jun.,  65,  Milton  Street, 
Dorset  Square;  Shrewsbury;  and  Mar** 

flaret  Street Hy.  Hicks,  Shrewsburv 

Hanle^  Edward,  10,  New  Ormond  Street        «,  Geon^e  Frederick  Kftiule,  Huntingdon 

William  Hy.  Trinder,  John  Street 
Malleson,  John  Nesbitt, Wimbledon  Common  •  Geo.  Fredk.  Prince  Sutton,  BasingMl  Blne^ 
Idolineux,  Joseph,  Gordwainers*  Hall;  and 

Qosen  Square         •        •       •       •        •   George  Philooz  Hill,  Brighton 


MaybeWyJohn,  Wigan;  and  Waltham  Abbey  .  Josepb  Jasopfv  Waltham  Abbej 
Mean,  St.  Jobn  John,  Ba^hot;  and  KenUm 

Street J[obn  M«xa»  Bagabot 

Maddock,  .Charles,  59,  Lincohi's  Inn  Fiekk; 

and  Brunswick  Row        .        .        »        .  Alfred.  Bel]»  Lincoln's  Inn  Balds 
Orford,  Jobn,  4,  Liverpool  Street,  Gray's  Inn 

Road ;  and  Ipswich         ....  Simon  Batley  Jackaman,  Ipswich 
Oldham,  Edwin,  Stockport ;  and  Wellington 

Road  North William  WooQam,  Stockport 

Oliver,  James,  4,  Lanedewne  Terrace,  Net- 
ting Hill  Septimus  DaTid80B,WeaTcr8'Ha]| 

PhiUips,  John,  Low  Crosby,  neai  Carlisle       .  John  Saul,  Carlisle 

Powell,  Frederick,  20,  Newman  Street,  Oaford     Saanel  PowsU^  jon.,  Kaaresboroiigb 

Street Charles  Lever,  King's  Road 

Fhilby,  Henry  Adams,  29>  Jewry  Street,  Aid- 
gate  ;  and  Loughton        ....  Henry  Aston,  New  Broad  Street 

Poole,  Henry  Davis,  5,  Canoabury  Flacs»  Is- 
lington   .......  Robert  Henry  Sawrer*  Staple  Inn 

Phillips,  William,  Kingston-npon-Thames       .  William  Sowton,  Chichester 
Powell,  James,  jua.,  19,  Chenies  Stseet,  Bed- 
ford Square ;  and  Chichester  .        •        .  Jamss  Powell,  Chichester 
Payne,  Edward  Turner,  North  Hill,  High- 

gate;  Bath;  Harpur  Street;  and  Uoyd 

Square Henry  Hayman,  Bath 

Pemberton,  Stephen  John,  18,  Great  Ormond     Thomas  Johnson,  late  of  Hexham 

Street ;  and  H«xham      ....       Ricbard  Qibson,  Hexham 
Percival,  Arthur,  8,  Arthur  Street,  Gray's  Ian 

Road ;  and  Stamford       ....  Thomas' Hippisley  Jackson,  Stamford 
Phillips,  William,  23,  River  Street,  Myddleton 

square ;  Biiwingham  ;    and  B«xworth 

Grove JuUus  Partridge,  ttrmioghaoa 

Pollard,  George  Octavius,  41,  Dorset  Stnet, 

Portman  Square John  Allan  BawsQ,  New  Square 

Penfold,  William  John,  1,  Gibson  Square,  Is-     Messrs.  Attree,  Somers,  Clarke,  and  John  Sid* 

lington ney  M'Wbinnie,  Brighton 

Porter,  George  Twynam,  Winchester      .        .  George  Twynam,  Wiachsster 
Piatt,  Edward  John,  3,  New  Ormond  Street; 

Bedford ;  and  Great  Percy  Street    .        .  Thssd  Peaise,  Jan.,  Bedford 
Pratt,  John  Forster,  Berwick-upon-Tweed; 

Alfred  Street ;  Everett  Street ;  and  Arthur 

Street '    •        •  Robert  Weddell„  Berwick-upon-Tweed 

Partridge,  Joseph  Arthur,  10,  Bedford  Street; 

Mount  Vernon ;  and  Egremont  Place      •  Geoiga  Edvards,  Stroud 
Phillips,  Jooqib,  ja.,  Staadord;  and  MHlmau 

Street Ricfawd  Newtemb  Tbonpaoo,  Stamlbrd 

Palmer,  Cadwallader  Edwards,  jus.,  7>  Har. 

pur    Street;    Barnstaple;    and    Upper     Joseph  Francis  KingdoB,  Bamstiq^^ 

George  Street »       C.  E.  Palmer,  sen.,  Barnstaple 

lUchardson,  Martin,  jun  ,  York  .   Martin  Richardson,  sen.,  Harrogate 

Richardson,  Henfy  Marriott,  BoUon4e-Moort  •  James  Wipder,  Bolton-le-Moocs 
Read,  James,  jun.,  Mildenhall  .  Jamss  Bead,  ssn.,  Mildenhall 

Robinson,  Henry,  Settle;  and  Kickby  Lons^ 

dale Fnmcts  Pesrson,  Kirkby  Lonsdale 

Rogers,  Edward  John  Boulderson,  6,  Great     William  PauU  Truro 

Ryder  Straet,  St.  James ;  sad  Truro        .       Philip  P.  Smith,  Truro 
Roose,  Francis,  33,  Upper  Montagus  Street    •  John  .Ilderton  Burn,  South  Sqpaxe 
Selby,  Francis  Thomas,  Spalding    •        ...  Ashley  Maples,  Spalding 

William  Fidwards,  Spalding 
Sandford,  WiDiam  Mathews,  Gloucester         .  Josei^  Saodford,  WincKcomb 

Gregory  Jas.  Sarmon  Tomkins,  Cheltenham 
Simonds,    Francis,  33,    Devonshire    Street,  .... 

Bloomsbury ;   Devises ;    and  Warwick 

Court Alexander  Meek,  Devises 

Shaw,  RichaTd,jun., Gray's  Inn  Place;  Burn-     Richard  Shaw,  sen.,   and  Robert  Ai^dsK 

ley ;  and  Liaa^n*s  Inn  Fields         •  Bandey 

8teU^  WiUiM  HswT,  Carlisls      *  •  Abraham  Bass,  Burton-upon-Trent 

«b,  Jmam^  37,  Whadoa  Stseot,  Uoysd 

SqpaiBt.    •       •       •.  •        •       «  Thomas  Groebrr,  BUUter  Street 
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SasdenBon,  John,  59»  Albert  Street,  Momiogf- 
ton  Crescent;  Everton;  Rock  Ferry; 
Everett  Street ;  and  Camden  Terrace 

Sherwood,  Frederick,  31,  Wobum  Square 

Somerville,  Stafford  Baxter,  Doncaster    . 

Seaman,  Frederick  WiUiam,  Walsall 


John  Sanders,  Liverpool 
John  Shaw  Leigh,  Liverpool 

George  Vincent,  Kingr'a  Bench  Walk 

Edward  Baxter,  Doncaster 

Thomas  Baker  Cox,  Poultry 
Nathaniel  Cobham,  Ware 


John  Stoffdon,  Exeter 
Charles  Richards,  Llang^oUen 

Joseph  Woodcock,  Lincoln's  Inn  Fields 
Robert  Leeson,  Nottingham 


Snell,  William  Henry,  S,  Harpur  Street,  Red 
Lion  Square;  Heavitree;  and  Glonces- 
ter  Street 

Steedman,  Charles,  17^  Spencer  Street;  and 
Llangollen 

Selwyn,  Frederick  Michael,  Hemingford  Ab- 
botts      .        • Wiltifim  Fowler,  Huntinf^on 

Saxby,  Richard,  19,  Spencer  Street,  Canon- 
bury  Square    Stephen  Walters,  Basinghall  Street 

•Stockley,  Richard,  8,  Artichoke  Place,  Mile-     Jos.  Smith,  Coleman  Street 

end;  and  Cobom  Street ....       John  Benjn  Smedley,  New  Inn 

Edwin  Smith,  Bridge  Street 
Charles  Elmes  Parker,  Princes  Street 

Stretton,  George,  Nottingham  ;  and  Everett     George  Free^h,  Nottingham 
Street George  Rawson,  Nottingham. 

Stone,  Joseph,  Matlock ;  ^nd  Belper       .        .  J.  A.  Swettenham,  Belper 

Smith,  George  Archer,  12,  East  Place,  Lam- 
beth ;  East  Retford ;  Store  Street ;  and 
Devonshire  Street William  Newton,  East  Retford 

Tribe,  Hepry,  32,  Melton  Street,  Euston  Square  William  Tribe,  Worthing 

Thomas  Loftus,  New  Inn 

Templer,  William  Force,  59»  lincolii's  Inn 

Fields;  Launceston ;  and  Greenwich       .   C.  Gumey,  and  J.  L.  Cowlard,  Launceston 


Richard  Underwood,  Hereford 


Underwood,  Hugh  Frederick,  8,  Essex^Streeit, 

Strand;  and  Hereford    ..        .        . 
Westhorp,  Steriing,  5,  New  Milman  Stoeet ; 

Ipswich ;  Hampstead  Street ;  and  Bays- 
water       .......   Charles  Steward,-  Ipswich 

Willmott,  Frederick,  83,  High  Street,  Sonth*     Richard  Carpenter  Smith,  Bridge  Street 

wark Josiah  Wilkinson,  Nicholas  Lane 

Wright,  Thomas,  26,  Alfred  Street ;  and  New- 

castle-upon-Lyne Armorer  Donkin,  Newcastle-upon-Tyne 

Welford,  Edward  Davison,  31,  Wakefield  St ; 

and  Hexham Edward  Welford,  Hexham 

Widlaee,  John,  32,  Quay  Street,  Manchester  .  John  Law,  Piccadilly 
Walker,  Edward,  3,  Ridgmovnt  Plaee,  Hamp- 
stead Road ;  and  Bungay 
Waddingtoo,  John  Jams,  21,  Margftvet  St«, 

Usk;.  and  Margate  .... 
Wilding,  William,  jun.,   26^    Charterfaottae 

Square ;  and  Shrewsbury 
Wihnot,  William  Bendrv,  5,  Ckiodesley  Sqr. ; 

Felix  Place ;  and  Cnippenbam . 
Whatlev,  George,  6,  Spencer  Street,  CLerkea* 

well;  and  Lowther  Cottages,  Liverpool 

Road 

Williams,  Geoi^e,  31,  Alfred  Plaeeb  Bfdfwd 

Square .  WiUiam  Williams,  Alfred  Place 

Ward,  Alfred,  Bamee WiHiam  WilUama,  Alfred  Place 

*  This  applicant  has  also  given  notice  of  admission  in  Chancery  in  HilaiyTerm. 


Jaines  Tayk>r  Mai^tson,  Ditcbiogbaia 

Akzaader  Waddingion,  Usk 

Josiah  John  Peele,  Shrewsbury 

WiUiam  Wibaot,  Chipp^D^Mun 

G.  L.  Whatley,  Micheldean 
George  Becke,  Lincoln  s  Inn  FiehU. 


REGISTRATION  OF  ATTORNEYS. 

1.A8T   BAT   tOiL    LfeAVYMO'  0BCLARATrON0. 

Wbdnbsd^T  the  I6th  instant  being  the  lait 
j3ay.  for  obtaining,  the  annual  stamped  certifi. 
cate,  in  order  that  it  noLy  relate  ba£k  to  the 
16th  November,  we  have '  to  remind  ,(inr 
readers,'  that  the  declaration  Under  the  statute 
6  &  7  .Vict.  c.  73,  to  entitle  them  to  the  Be&is* 
frcir'r  Certificate, 'most  1i^  leff  Ihr  d«C^B  ^i^« 
Tiously,  namely,  on  Thureday  the  10th  mstant. 


ANALYTICAL  DIGEST  OF  CASES, 
ftiPoktRt)  IN  ALL  run  COORtV. 

AOT  OP  BA1^K»UPTCr. 

Gomptdsury  Bcf .«— Intvfiicieney  oC  excxiae  liar 
non)^tfpeiuraiiteofa.tMer  d*blor»'i«mnoM«i 
mod(Bf  the  « It  a  Vict«  e.42X  Jb  mMUtFU^ 
ton,  sa  L.  O.  42). 


Anaijftieal  Dig^tt  qf  Casei:  BmUsr^ptcy* 
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ACTION   BY   BANKRUPT. 

Subsequent  property,— Under  stat.  6  Geo.  4, 
c.  16,  88.  63,  127,  and  1  &  2  Will.  4,  c.  56,  8. 
25,  a  person  who  has  been  twice  bankrupt  and 
obtained  his  certificates,  but  has  not  paid  15f. 
in  the  pound,  may  maintain  an  action  in  re- 
spect of  prooerty  acquired  since  his  kst  certifi- 
cate, unless  his  asssignees  interfere.     So  held  in 
the  Exchequer  Chamber,  reversing  the  judg- 
ment in  the  Queen's  Bench.     Herbert  v.  Saver, 
iD.ScM.  523. 
Cases  cited  in  tlie  judgment :    Humphreys   v. 
O'Connell.7  M. &  \V.  370 ;  Mitchell  r.  cfmgjf, 
10  M.  &  W.  S6t ;  Use  v.  Ftrrer,  6  M.A  W. 
673. 

ADJUDICATI02<r. 

1.  THtjmted.'^Adjoumment,  5i.\6  Ftc/.,e.l22, 
#.23.--S«m6/e,thatacommis8ioner  has  no  power 
to  adjourn  the  hearing  on  a  disputed  adjudica- 
tion beyond  the  five  days  allowed  by  the  statute. 
In  re  Thomas  Knight,  32  L.  O.  109. 

2.  Notice  to  dupute.— 'In  the  absence  of  a 
party,  against  whom  a  fiat  in  bankruptcy 
issues,  his  attorney  or  solicitor  may  give  notice 
of  his  intention  to  dispute  the  adjudication.  In 
re  Maclemm,  32  L.  O.  303. 

AFFIDAVIT. 

Insufficiency  of  affidavit  of  debt  under  stat. 
1  &  2  Vict.  c.  llO,  8.  8.  In  re  John  Higgs,  32 
L.  O.  230. 

ANULLING    FIAT. 

The  court  granted  an  order  for  annulling  a 
fiat,  where  the  second  fiat  had  been  issued,  and 
the  motion  appeared  to  be  made  by  the  pe- 
titioning creditor  under  the  subsequent  nat, 
with  the  concurrence  of  the  petitioning  cre- 
ditor, subject  to  the  application  of  thebanknipt, 
in  whose  absence  the  motion  appeared  to  oe 
made.    ReLennard,  33  L.  O.  47. 

AS8IONHR. 

1 .  Purehoitng  effects, — An  assignee  will  not 
be  allowed  to  bid  at  the  sale  of  a  bankrupt's 
efiTects,  although  the  othtrr  assignees  consent, 
and  the  articles  to  be  sold  have  a  peculiar 
value,  known  oAly  to  the  assignee,  and  but  few 
others  in  the  bankrupt's  trade. 

Semble,  that  such  assignee,  bemg  denrous  of 
bidding,  can  only  do  so  after  his  retiring  from 
the  assignee«hip.    Re  Bothsckild,  32  L.  O.  630. 

2.  Bidding  at  sate  of  bankrupts  ^fwets. — 
Where  an  assignee,  witnout  leave,  bids  at  the 
sale  bv  auction  of  the  bankrapt's  nt^pertv,  al- 
though for  the  purpoee  of  rainng  ttia  biddings 
merely,  the  court  will  direct  a  resale^  ordering; 
•ach  assignee  to  make  good  the  difference,  if 
any,  between  the  results  of  tha  two  sales.  Ex- 
parte  Gover  in  re  Humphreys,  33  L.  O.  21. 

BANKRUPT'a  LIABILITY. 

Reviving  debt, — The  following  note,  held  to 
be  aiifficiently  signed,  and  to  coiitun  a  suffi- 
cient pronrifte  trader  atne.  6  G.  4,c  16,  s.  131, 

'eoi*CiFTtvive  •  claim  barted  by.  Ihn^  bank- 
rapt'e  ocrtificatei-^MMr..  Stanley  b^a  ^  ii>- 

4oti»iitera^JU>bli  It  iCo.  that  he  will  take  m 


early  opportunity  of  settling  their  account,  but 
Mr.  Stanley  objects  to  give  his  bill.*'    Lobb  v. 
Stanleg.  1  D.  &  M.  635. 
Case  cited  in  the  judgment:  Hubert  v.  Horeaui  2 
C.  &  P.  5f  8. 

commissionrr's  salary. 
The  salary  of  the  second  commissioner  of 
bankrupt  is  not  charged  on  the  suitors'  fee- 
fund  in  aid  of  the  bankruptcy  and  compensa- 
tion fund,  but  on  the  latter  alone ;  and  the 
court  has  no  power,  on  a  deficiency,  to  marshal 
the  funds  so  as  to  provide  for  the  payment  of 
the  salaries  of  both  the  commissioners.  In  re 
the  2nd  .Commissioner  of  Bankrupt,  8  Ir.  Eq« 
Rep.  257. 

FIAT. 

By  bankrupt, — A  debtor  assigned  his  pro- 
perty for  the  benefit  of  his  creditors.  Subse- 
quenUy,  and  when  there  was  not  any  creditor, 
of  sufiocient  amount,  who  could  issue  a  fiat, 
the  debtor,  under  s.  41  of  the  7  &  8  Vic.  c.  96, 
sued  out  a  fiat  against  himself. 

Held,  that  the  assignment  was  valid,  notwith- 
standing the  fiat. 

Whether  it  would  have  been  so,  had  there 
existed  any  creditor  competent  to  issue  the  fiat, 
QUARB  ?  Exparte  Philpott,  in  re  Miskin  32 
L.  O.  567. 

IN80LVBNT  PRTITIOKER. 

1.  7  5*®  Vict,&,  96.— An  insolvent  who  has 
recently  been  discharge^  by  the  Court  for  Re- 
lief of  Insolvent  Deb' ors,  may  be  discharged 
from  debts  subsequently  incurred,  by  this 
court 

A  final  order  may  be  made  in  a  case  where 
it  appears  that  judgment,  as  in  case  of  a  noa-  ' 
suit,  nas  been  entered  up  against  a  petitioner, 
in  an  action  of  trespass.    In  re  James  P.  J)a9tf , 
32L.O.  62. 

2.  Petiiion  under  Arrangement  Act» — Sembkt, 
That  the  neglect  to  serve  -a  creditor  with  notice 
of  the  meetings  held  under  the  7  &  8  Vict<  c. 
70,  is,  4^-5,  renders  the  proceedings  taken  at 
those  meetings  null  and  void. 

When  a  debtor's  petition  under  the  7  &  6 
Vict.  c.  70,  is  dismissed  for  irregularity,  and  he 
preoents  a  second  petitbn,  the  commissioner  to 
whom  the  first  petition  was  balloted,  ^cts  in 
the  matter  of  the  second  petition  without  a  fresh 
baUot.  In  re  John  Hiomas  Asigell,  32  L.  O. 
136. 

3«  An  Insolvent  petitioning  under  7  &  8 
Vict.  c.  96,  should  insert  in  his  petition  all  the 
names  bv  which  he  has  been,  known,  or  ibape^ 
tition  will  be  dismissed. 

Senible^  llxat  an  insolvent  whose  petition 
is  disoiisscd,  is  a  snitor  of  the  court,  and  as 
such  privileged  from  arrest  on  civil  process,  re« 
turoiDg  to  bis.  home,  In  re  Macd^mald,  .32 
Up,  159. 

4.  Insufficient  attestation  of  insolvent's  pe- 
tition, under  stat.  7  &  8  Vict.  c.  96.  In  re 
Jfenr^  Muller,  32  L.  O.  230. 
,  St.  Residence,-^To,  satisfy  the  requirementi 
of  ihe  statute  f  9c,B  Vict,  c^  96,  there  must  }^ 
a  cohtintious  residence  within  the  district  Of 


110 


Jim^M  Digfitff^  Ctmt  s  Bakkrwpitjf^ 


the  court,  for  twielve  months  nest  precedmg 
the  date  of  the  petition.  In  rc  LiHow,  32  L.  O. 
326. 

6.  AUestmg  peiUkm.  —  The  following  at- 
testation of  the  insolvent's  petition  insufficient : 
— "  Signed  by  the  said  petitioner  on  the  29th 
day  of  July,  1846,  in  the  presence  of  Henry  B. 
Roberts  of  ,  attorney  or  agent  in  the 

matter  of  the  said  petitioner."  In  re  Wett,  32 
L.  O.  399. 

JURISDICTION. 

SnuiU  D^U  Act, — Where  a  creditor's  name 
is  not  inserted  in  the  insolvent's  schedule,  the 
debt  is  not  barred  by  the  final  order.  Ham- 
bridge  V.  Kettle,  32  L.  O.  544. 

NOTICE    OF   ACT  OF   BANKRUPTCY. 

Avoiding  execution,  2  4^  3  Viet,  c.  29.— QaMsre, 
whether  a  general  notice  that  a  party  has  com- 
mitted an  act  of  bankruptcy  is  a  notice  of  an 
act  of'  bankruptcy  wtthin  the  meaning  of  the 
Stat.  2  &  3  Vict.  c.  29. 

A  notice  to  the  following  effect : — "J.  S»  has 
committed  an  act  of  bankruptcy.  He  signed  a 
declaration  of  insolvency  yesterday.  J.  S. 
will  be  declared  bankrupt  immmediately.  I 
have  sent  for  a  fiat,"  is  not  such  a  notice 
as  will  deprive  an  ejrecution*<n%ditor  of  the 
protection  of  the  2  &  3  Vict.  c.  29;  the  6th 
section  of  the  6  G.  4,  c.  16,  requiring  the  de- 
claration of  insolvency  to  be  filed,  and  to  be 
advertised  in  the  London  OazHte,  before  i^  is  a 
complete  act  of  bankruptcy.  Conroay  v.  NaU, 
1  C.  B.  643. 

OFFICE   FSB9. 

When  returned  to  the  bankrupt. — ^Where  no 
assignees  have  been  chosen,  and  the  fiat  has 
been  annulled,  the  court,  upon  the  petition  of 
the  bankrupt,  will  order  the  office  fees  to  be  re- 
turned to  him.  Exparte  Reynolds  in  re 
Reynolds,  Z2  L.  0.519. 

OFFICIAL  AMIONSS. 

Payments  by. — ^In  an  action  of  debt  on  a 
money  bond,  where  breaches  have  been  as- 
signed in  the  reolication,  and  defendant  has 
then  suffered  juagment  by  default,  such  as- 
signment of  breaches  is  regular,  and  a  writ  of 
inquiry  may  be  cscecuted  thereupon,  the  ordi- 
nary course  of  striking  out  the  pleadings  subse- 
quent to  the  declaration,  and  suggesting 
breaches  being  only  a  practice  adopteo  for  the 
sake  of  convenience.  The  Lord  Chancellor 
piade  an  order  under  1  &  2  W.  4,  c.  66,  direct- 
ing each  official  assignee  of  the  Court  of  Bank- 
ruptcy to  pay  into  the  Bank  of  England  all 
such  sums  of  money  as  shoald  come  to  his 
hands  as  soon  as  they  should  amount  to  100/., 
and  to  state,  among  other  particulars,  '•  the 
name  and  description  of  the  bankrupt  or  bank- 
rupts to  whoin  the  money  belonged.**  Held, 
that,  under  this  order,  an  official  assignee  is 
hound  to  pay  into  the  bank  as  soon  as  the 
moneya  in  his  hands  from  sevml  estates 
amount  in  the  whole  to  100/.  Lawes  v.  Shaw, 
ID.&M.7U. 

Cmss  6i<ei  fa  tiM  jjsdgment  &  ^etoA  v..,  Viumy, 
5  T.  R.  15«;  Walker  v.  Priestly,  1  Com.  Rep. 
376. 


2.  Abaten^ni  ofrntU.^^Tht  eradttors*  assig- 
nee and  the  official  assignee  have  by  Uie  1  &  2 
W.  4,  c.  56,  s.  25,  a  joint  title  to  the  banknipf  s 
estate,  «o  that  if  one  of  them  died  pending  a 
suit  in  which  they  are  co-plaintiffs,  the  suit  may 
be  continued  by  the  other. 

The  67th  section  of  the  6  G.  4,  c.  16^  which 
provides,  that  a  suit  shall  not  abate  by  the 
death  or  removal  of  an  assignee,  but  that  it 
shall  be  prosecuted  in  the  name  of  the  assignee 
'*  chosen  "  in  his.  place,  applies,  since  the  in- 
corporation of  that  act  with  the  1  &  2  W.  4,  c. 
56,  to  official  assignees  as  well  as  crediton*  as- 
signees.   Man  V.  Ricketts,  I  Phiil.  617. 

PBTITIONINO   CREDITOR. 

1.  Substitution.^The  expression  ''opening 
the  fiat,"  in  the  5  &  6  Vict.  c.  122,  a.  4.  does 
not  mean  the  mere  reading  of  the  document  in 

I  court,  but  the  adjudication  of  the  commission* 

I  ers  after  receiving  the  necessary  proof ;  theie- 

I  fore,  under  the  statute  a  new  creditor  may  pro- 

I  secute  the  fiat  after  the  petitioning  creditor  has 

I  failed  in  proof  of  the  debt. 

I     Such  new  creditor  is  not  bound  to  pxtyve  the 

!  petitioning  creditor's  debt,  but  the  court  may 

adjudge  the  party  bankrupt  on  proof  of  the 

new  creditor  of  his  debt,  the  trading  and  act  of 

bankruptcy,  although  the  petitioning  creditor's 

debt  is  insufficient,  and  no  order  is  made  by 

the  Lord  Chancellor  for  substituting  another 

debt  under  the  6  Q.  4,  c.  16,  s.  18.    KyuoMiotk 

V.  Davis,  32  L.  O.  629. 

2.  Forfeiture  of  debt. — FiUng  fiat  wider  stat, 
2  4^  3  FT.  4,  c.  114,  s^.  5,  8.— Defendant  being 
a  creditor  of  C,  struck  a  docket  against  him, 
and  issued  a  fiat,  but  did  not  file  it,  (under 
Stat.  2  &r  3  W.  4,  c.  114,  8.  5,)  nor  otherwise 
proceed  in  the  banruptcy.  Afterwards  he  was 
requested  by  C.  to  sign  a  composition  deed,  tx^ 
gether  with  C.*s  other  creditors,  accepting  lOs, 
in  the  pound.  He  refused  to  do  this,  except  on 
receiving  security  for  his  whole  debt ;  which 
C.  gave  him  by  promissory  notes;  and  defend- 
ant thereupon  signed  the  deed.  C.  afterwards 
committedf  an  act  of  bankruptcy,  and  a  fiat  was 
prosecuted,  under  which  plaintifiTs  were  as- 
signees. Before  this  act  of  bankruptcy  defend- 
ant received  money  on  one  of  the  notes  which 
had  fallen  due.  Plaintiffs  brought  money  had 
and  received  for  the  amount. 

Held,  that  they  could  not  recover ;  for  that» 
although  the  case  was  within  stat.  6  G.  4«  c. 
16>  s.  8,  and  defendant's  debt  was  forfeited*  iIm 
money  was  to  be  paid  only  to  persons  appointed 
by   commissioners   under   some    conunission 
founded  on  the  defendant's  docket,  or  wider 
some  later  commission,  and  no  appointment 
for  this  purpose  had  been  made ;   and  that,  as 
C.  himself  could  not  recover  the  money*  bc^ng 
party  to  the  transaction,  the  plaintiffs,  who  suc- 
ceeded only  to  C«  rights^  conld  not.    Bekker 
r.  Sandtqume,  6  Q.  B.  414. 
CasM  sited  io  the  jaclgoMBt :  Rom  v*  Mais*  t 
N.  Ca.S67.  3.  C.  t  Soott,  1X7;  Uaaia  a.lialA- 
ing,.  U  A*  at  K»  710. 


Bankers  having  taken  a  johit  and  wvmd 


jfniifHcd^^Digegtqf  Cases;  Foor Law^ 
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bmd  and  warrant  to  confess  judgment  from  a 
fem  of  four  traders,  and  two  sureties,  to  secure 
the  baiance  ibat  might  at  anytime  be  due  from 
die  iirm  to  the  bank,  not  exceeding  a  certain 
amount,  entered  six  several  judgments  under 
the  warrant :  Held,  that  the  bank  might  prove 
for  a  balance  doe  to  them  witiiin  the  amount 
covered  by  the  bond  and  warrant  against  the 
joint  estate  of  the  bankropU.  In  re  Clarks, 
flee  7  Ir,  Eq.  Rep.  3g,  recovered  on  anpeaL  Jn 
re  Clarks,  8  It.  Eq.  Hep.  60. 

Case  cited  in  the  judgment :  Bulstrode  v.  Cil- 
bome,  9  Strs.  1026. 

SBRVICB  OF  SUMMONS. 

Small  Debis  Act.-^-On  the  service  of  a  sum. 
mons  uDder  the  8  ft  9  Vict.  c.  l-JT,  the  original 
flnmaion»  signed  by  the  commissioner  must  be 
IModvflod.    M'NkOly  v.  Moore,  33  L.  O.  519. 

TRADING. 

liodging-hoiue  keeper,  providiBg  board  for 
lodgers,  when  a  trader  within  the  meaning  of 
the  6  G.  4,  c.  16,  s.  2.     In  n  BemmmmKMU 
32  U  O.  255. 


9oor  nafD. 

LUNATIC  PAUPER. 

Removal  to  a  licetised  house  under  slot,  Q  G. 
4,  c*  40,  8.  38.— Stat.  9  G.  4,  c.  40,  s.  38.  em- 
powered justices,,  by  order,  to  remove  lunatic 
paupers  to  the  county  lunatic  asylum  estab- 
lished under  that  or  any  other  act;  "  and  if  no 
such  county  lunatic  asylum  shall  have  been  so 
established,"  then  to  some  public  hospital  or 
Bouse  licensed  for  the  receptioj^  of  insane 
persons. 

Held,  that  justices,  under  this  clause,  could 
xu>t  remove  to  a  licensed  house,  in  a  county  for 
which  a  county  asylum  was  established,  but 
which  asylum  was  too  full  to  receive  the  pauper, 
lliough  It  was  assumed  that  the  case,  if  not 
within  s.  38,  was  unprovided  for  by  die  act 
Beg.  r.Bms,QQuB.  501. 

OBDSR  or  JtnmcRS. 

lieferenee  to  margin. — ffHUit  words  show  an 
adfnaieaihn. — An  order  of  sessions,  eonfening 
an  order  of  removal,  had  in  the  margin  the 
worcyj  *•  Westmoreland,  (to  wit,)'*  and*  pro- 
cfleded :— **To  the  overseers  of  the  poor  of  the 
towBslHp  of  jr.,  and  to  the  overseers  of  the 
PJOT  of  t*ic  township  of  C.  in  the  said  county. 
wbeieas  you,  the  overseers  rf K,,  have  made 
ooiB|Mnt  unto  us  whose  names  are  hereunto 
Art  and  seals  affixed,  being  two  of  her  Migesty's 
justices  of  the  peace  and  quorum  in  and  ibr  the 
mhI  county/'  &c  The  rest  of  the  ordeir  was 
IB  the  usual  form,  and  did  not  further  state  the 
eMinty  in  and  for  which  the  jnstiess  acted^ 
Mskt^  that  the  juqsdiction  sufficiently  appesBoed 
bv  sefomice  to  tfaemargin,  which  waa  part  of 
life-enferior  this  pwrpose. 

Aa  order  of  seaaions,  on  apped  against  the 
aibove  ordar,  after  sniling  forth  the  caplkm  of 
9i«oeedBd:^"At  which 


general  quarter  session,"  &c.,  ^an  appeal 
against  a  certain  order,"  &c.,  **  is  depending 
for  trial,  which  said  order  is  as  follows,*'  (set^ 
ting  it  out :)  ''And  whereas  the  overseers,"  &c., 
of  &.  did  prosecute  and  carry  on  the  said  ap- 
peal to  trial  against  the  said  order  to  the  pre. 
sent  general  quarter  sessions  of  the  peace,  and' 
wherein  this  court,  upon  hearing  of  counsel  on 
both  sides,  ordered  that  the  saia  order  be  con- 
firmed." Held,  on  certiorari  and  motion  to 
quash,  that  the  order  of  sessions  sufficiently 
snowed  an  adjudication  confirming  the  order 
for  removal.  Reg.  v»  Casterton,  Inhabitants  of, 
6  a  B.  507. 

Case  eited  in  the  jodgment :  lUz.  v.  Chilvcr- 
•ooton,  8  T.  R.  178 ;  Ilex  ▼.  Aioor  Crircfaell, 
S  JSsst,  66 ;  Rez.  V.  Holbwk,  «  Bott.  69«,  pi. 
8«4»  (6  ed.)  S.C;  Burr.  S.  C.  198. 

PXTTT  BBSBIONS. 

1.  2&3Ftc<.  c.S6,-4«!J-5  Fr.4,c.r6,«.73. 
— Application  to  be  heard  at  quarter  sessions, 
when  too  late. — Misdescription  of  officers, — 
Under  ataU  2  &  3  Vict.  c.  85,  if  applicatioa 
was  made  for  an  order  of  maintenance,  and  thft 
party  chaiged  allowed  the  ca^e  to  be  partly, 
nearaat  petty  sessions  by  witnesses  being  ex* 
amined,  he  could  not  take  awa^r  the  jurisdictioa 
of  the  petty  sessions  by  declaring,  under  sect* 
3,  that  he  was  desirous  that  the  charge  should 
be  heard  at  the  quarter  sessions.  The  electioa 
miist  have  been  made  before  the  hearing  conw 
menced. 

An  order  of  maintenance  directed  the  party 
charged  to  pay  a  sum  for  expenses  incurred 
since  the  birth,  which  was  stated  in  the  order 
to  have  taken  place  more  than  six  months  he- 
fore  the  order.  Held,  bad,  under  stat  4  &  5 
W.  4,  c.  1^,  s.  73,  although  it  was  deposed 
that  the  expenses  were  calculated  only  for  the 
time  during  which  the  child  had  been  charge- 
able, which  was  less  than  six  months.  But, 
kM,  that  the  order  was  nevertheless  good  aa 
to  the  residue,  which  directed  payment  in  re- 
spect of  future  expenses.  The  order  directed 
payment  to  be  made  to  the  churchwardens  and 
overseers  of  a  township  to  which  the  child  was 
chargeable.  The  township  had  overseers,  but 
no  churchwardens;  the  parish  in  which  the 
township  lay  had  churchwardens. 

Held,  no  objection  to  the  order.  Per  Patteson 
and  WilUams,  J.'s,  dubitmUe  Lord  Demnm^ 
C.  J .    Reg.  V.  Oxley,  6  Q.  B.  256. 

2.  2  A-  3  Via.  c.  85,  s.  l.—Obfection  to  juris* 
^tion,how  raised.-— Ou  application  at  petnr ses- 
sions by  guardians  of  a  union,  for  an  order  of 
maintenance  under  stat.  *2  &  3  Vict.  c.  8S,  s.  I, 
the  party  charged  attending,  but  not  bang 
ready  to  proceod*  the  case  was  postponed  by 
consent,  the  defendant  agreeing  to  admit  that 
notice  of  application  had  been  served.  Tht 
admission  was  made;  and  the  guardians  proved 
by  a  witness  that  the  notice  was  signed  hy  th^ 
proper  parties..  At  the  adjournment  of  tfaa 
petty  sessions,  the  defendant  being  still  unpre- 
pared, demanded  (under  sec.  3,)  tivit  die  caso 
should  be  heard  at  the  quarter  sessions,  and 

"     -  Tlieja   •  -      -  - 
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take  them,  nUegrog  t!hat  the  case  had  already 
been  entered  upon  at  the  last  petty  sesaions. 
The  hearing  proceeded ;  and  the  defendant  by 
his  attorney,  cross-examined  the  witnesses,  and 
addressed  the  justices  in  his  ddfence.  An 
order  of  maintenance  was  granted.  On  motion 
for  a  certiorari. 

Held,  assuming  the  justices  to  have  been 
wrong  in  refusing  to  take  the  recogniasances, 
that  the  party  cmirged  had  waived  ttie  objec- 
tion by  making  his  defence.  Writ  ^refused. 
R^.  Y.  Clarke,  6,Q.  B.  349. 

RXMOVAL. 

1.  Where  the  complaint  on  which  a  pauper  is 
removed  is  m^e  by  an  assistant  overseer, 
quare,  whether  an  appeal  against  the  order  of 
removal,  the  sessions  should  receive  evidence 
to  show  that  the  complaint  was  properly  autho- 
rized. An  examination  stated,  "the  pauper 
came  to  live  with  my  father  as  farm  servant, 
he  was  not  engaged  for  any  particular  time ; 
but  my  father  found  him  board,  washhig, 
lodging  and  clothes,  for  so  lonjg;  a  time  as  he 
stayed.  The  pauper  continued  m  my  father's 
service  in  that  manner,  without  leaving,  for 
more  than  two  years,  during  all  which  time  he 
lived  and  slept  on  my  father's  farm.  There 
never  was  any  other  agreement  come  to, 
whilst  I  lived  a^  home,  but  my  father  found 
the  pauper  with  board,  washing,  clothing  and 
lodging,  durmg  the  said  eenrif&V  Held  bad, 
as  it  did  not  show  -any  hiring  whatever.  Re^: 
y.Caileral,  Inhabs.  of,  1  D.  and  M.  702. 

a.  Under  stat.  4  &  5  W.  4,  c.  76,  s.  79, 
where  notice  of  ehargeability  i«  given  on  behalf 
of  churchwardens  and  overseers,  the  act  must 
be  authorized  by  the  majority. 

QiMBre,  whether  this  must  appear  tfn  the 
face  of  the  notice.  Ret;,  v.  IVesibmy,  IidkabUants 
of,  I  D.  &  M.  605. 


RECENT   DECISIONS  IN  THE  SUPE- 
HIOR  COURTS. 


SSrORTSD   HT    BAHRISTKRS    OF    THK.  SBVjqiAI. 
COUHTf* 

ftorir  C6«tcrnon 

Chuck  V.  Cremer^    Dec,  let,  1846. 

ATTACHMBNT.^KRROR  IN  MASTVB's  OFFICB. 

An  iU^chfne»t  wUl  not  i$we  oj^ainst  apqrfy 
acting  under  an  order  qf  the  Jf^jfer,  and 
which  by  mistake  extended  beyon4  the  time 
mentioned  by  the  party. 

This  was  an  appeal  from  the  Yicc^Ckifni^ 
lor  of  England^,  wno  had  refused  to  aet  ai^ev 
an  attachment  issued  under  the  following  cir- 
cuinstancea :— The  time  for  the  defenduitto 
Bnswer  expired  on  the  1st  of  June  last,  on  which 
day  a  warrant  (r^urnable  on  the  4tib).(waa 
taken  out  for  further  time.  By  agreemevitjfe- 
tween  the  pfulies,  one  lunar  month^ftojcp^.the 
l8(  June  was  to  be  allpwed^  apd^a^fjiftj^nt 
to  that  effect  endorsed  upon  the  warrant,  ^he 
order  of  the  Matter  was  dated  on  the  4t1b,  and 


without  referringto  any  day,  for  the  comfflence- 
ment,  granted  a  month's  further  time.  On  the 
26th  June  the  plaintiflf  gave  notice,  that  an  at- 
tachment would  issue  unless  the  answer  was 
put  in  by  the  defendant  on  or  before  the  29th. 
The  time  allowed  by  the  Master's  order  did 
not  expire  until  the  2nd  of  July,  and  the  de- 
fendant would  not  appear  to  a  warrant  to  at- 
tend the  Master  on  the  3rd  of  Julv,  for  the 
purpose  of  rectifying  the  mistake  in  me  order. 
The  attachment  issued  on  the  30th  of  June. 
The  defendant's  solicitors  swore  that  the  error 
had  been  committed  without  their  knowledge 
or  connivance,  and  that  a  copv  of  the  order 
had  been  transmitted  through  the  post,  on  the 
1 1th  of  June,  to  the  plainti#8  solieitora. 

Mr.  Jamet  Parker  and  Mr.  Daniel,  for  die 
defendant,  submitted  that  the  nluBtiff  was  not 
justified  in  proceeding  before  the  expiration  of 
the  time  allowed  by  the  order,  and  that  he 
should  have  moved  the  court  to  s«t  aside  the 
same  on  the  grounds  of  irregularity.  WiU 
kins  V.  Stevens,  (reversed  by  the  preaent  Lord 
Chancellor,)  10  Sim.-623. 

Mr.  Roll  and  Mr.  Kinglake,  for  the  plaintiff, 
contended  that  the  order  was  a  earprise  and  a 
fraud  upon  him,  and  that  the  Vice-Chancellor's 
judgment  had  proceeded  u]>on  the  grounds 
that  the  defendant  had  committed  a  breach  of 
faith.  It  was  argued,  that  as  the  order  did  not 
mention  when  the  month  waa  to  commence,  it 
must  be  reckoned  from  the  tame  when  the  an- 
swei*  was  due.  It- was  admitted  that  the  order 
had  been  received  through  the  post,  but  it  waa 
contended  that  such  was  not  strict  service. 
This  point,  however,  was  not  insisted  upon,  and 
was  not  alluded  to  in  the  judgment. 

The  Lord  Chancellor  thought  that  there  waa 
no  foundation  for  assuming  that  the  time  was 
to  run  from  any  other  day  than  the  date  <^  the 
order.  It  was  clear  that  the  plaintiflT'a  conduct 
was  improper.  Solicitors  seemed  to  nut  their 
own  oonstniction  on  the  Orders  of  the  Masters, 
and  to  be  unmindful  that  they  were  now  Orders 
of  Uie  Court,  and  as  such  naustbe  obeyed  until 
set  aside.*  No  decision  as  to  the  costs  la  the 
present  stsge;  but  attachment  set  aside. 

KolU  CoBTt. 
In  re  WaUaee.    Nor.  19th,  1846. 

TAXATION. — ^AGRBBMBVT  TO  PAY  CO^TS. 

A  person  liable  to  pay  a  soUoUar^a  bill'  under 

a  gtnand  agreement  4o  pay  411  the  costs  of 

.«  osrloMi  IrMModton,  may  have  the  biU 

4axedwtder  a  common  order.   Primc^Ue  on 

.^hick  tanaiiom  nmst  be  condudad  whin  ike 

-^  eolieOor  wae  not  employed  by  the  pereom 
.  ^plying  to  ia»  the  bilL 

This  was  a.  motion  to  discharge  an  order  far 
taxation  on  the  ground  of  irregularity.  Tlie 
bill  of  costs  whldi  was  sought  to  be  taxed  re- 
lated to  the  nrepdCration  of  ti  lease.  The  solici- 
tor etiiployea  was  the  solicitbr  of  the  lessor; 
and  the  parties  who  hadpbt^ed  the  order  for 
taxation  i^ere  the  lessees,'  who,  it  ap^ieftred  by 
the  terms  of  the  agreement  under  "which  diey 
took  thetea^  were  to  pay  all  the  expestitttB  of 
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The  order  obtained  was  the 
for  taxing  a  bill  within  the 


ita  preparation, 
common  order 
month. 

Mr.  ColUns^  for  the  motion,  contended  that  as 
the  liability  of  the  lessees  to  pay  the  bill  arose 
only  under  an  agreement  with  the  lessor,  they 
could  not  proceed  to  tax  the  bill  under  the 
common  order.  He  contended  also,  that  the 
order  had  not  in  fact  been  obtained  within  a 
month  after  the  delivery  of  the  bill. 

Mr.  Elderton  in  support  of  the  order. 

Lord  Langdale  held  that  the  onler  was  hot 
irregular  upon  the  first  of  (he  grounds  of  ob- 
jection taken.  The  cases  where  there  had  been 
some  special  agreement  as  to  the  payment  of 
costs  had  no  application  here,  where  there  was 
a  graeral  liability  to  pav  the  bill.  The  only 
difference  between  such  a  case  and  that  in 
which  the  party  applying  to  tax  had  himself 
employed  the  solicitor  was,  that  the  solicitor 
was  entitled  to  whatever  the  person  employing 
him  would  have  been  liable  to  pay ;  that  no 
objection  could  be  taken  by  the  person  asking 
for  the  taxation  which  the  original  party  could 
not  have  taken.  Upon  the  second  ground  his 
lordship  subsequently  discharged  the  order. 

VirtsCriaiitellor  of  C^ngTsu^. 
EumOI  v.  Nickolh.    Nov.  20th,  1846. 

MARBXAOS     or     1NFAKT    WARD.  — 8«T-' 
TLRMENT. 

The  court  tmU  not,  even  mth  the  consent  of  a 
married  vxard,  order  payment  of  a  fund  6e- 
lomffing  to  her  to  the  husband,  but  will  order 
the  usual  reference  to  the  Master  to  ap^ 
frefce  a  settlofient,  leaving  the  husband  to 
make  such  proposals  b^ore  the  Master  as 
he  may  think Ju, 

In  this  case  a  petition  had  been  presented 
by  the  mother  or  an  infant  ward  who  had 
married,  pra3nng  for  the  usual  reference  to  the 
MttCer  for  approving  a  settlement  of  certain 
monies  belonging  to  the  infant,  and  that  Uie 
petitioner  should  be  at  Kberty  to  lay  proposals 
oefore  the  Master  in  relation  to  the  terms  of 
such  settlement ;  and  the  court  had  made  the 
order  accordingly.  On  settling  the  minutes  a 
question  had  arisen  whether  the  order  should 
not  provide  for  the  husband's  making  proposals 
also,  and  the  cause  having  been  set  down  to  be 
heard  upon  minutes, 

Mr.  tffllfef,  lor  the  husband,  contended  that 
as.  the  fmid  in  question  belonged  to  the  wife, 
and  she  desired  that  it  might  be  paid  to  the 
hnsband»  there  was  no  reason  why  the  court 
shmild  not  so  order;  or  at  sll  evente  there 
should  be  a  reservation  giving  him  the  liberty 
of  laving  proposals  for  the  settlement  before 
the  Master.  lie  cited  Milner  v.  Coleman,  3  P. 
Wms.  639 ;  Lono  v.  Long^l  Sim. & Stu.  119; 
heeds  Y,  Bamardisttm,  4  Sim.  538 ;  Simson  v^ 
Jones,  2  Russ.  &  Myl.  365;  Seton  on  Decrees, 
p.  287. 

Mr.  Stuart  and  Mr.  Bates,  in  suoport  of  th^ 
order,  said  that  the  husband,  who  had  eiven  ^ 
mortgage  upon  his  wife's  interest  shortly  aft'-r 


the  muri^^  had  not  entitled  himself  to  ai^ 
ftivour. 

Mr.  Toiler  for  the  mortgagee. 

The  Viee-ChaneeUor  said  there  was  no 
gpronnd  for  departing  from  the  usual  coursej 
which  was  to  order  a  reference  in  the  terms 
settled  by  the  registrar  in  the  minutes.  The 
husband  had  npt  shown  himself  entitled  to 
much  consideration  when  he  had  mortgaged 
the  property  for  his  own  benefit;  but  he  would 
have  the  oj^rtnnity,  according  to  the  present 
form  of  the  order,  to  go  in  before  the  Master 
and  submit  any  proposals  he  might  think 
necessary. 

Vitt^itLnrtlUx  WHfttcm. 
Steedman  v.  Poo^.    Nov.  25,  1846. 

CO8T0.  *-- DISMlSflAL   OF   BILL.  —  RBPLICA 
TION.— NOTICE  OF  MOTION. 

Where  dtfendants  aave  notice  of  motion  to., 
dismiss  the  bill,  out  such  notice  was  given^ 
for  a  day  not  being  a  seal-dap,  and  previ- 
ously to  the  seal-day,  replication  was  fUed  z 
Held,  that  the  dtfendant  was  not  entitled, 
to  the  costs  </  the  motion,  the  notice  being 
irregular. 
Two  of  the  defendants,  being  in  a  position . 
to  move  to  dismiss  the  bill,  by  reason  of  the . 
replication  net  having  been  filed,  gave  notice  of 
motion  jfoc  dtsmiasal,  for  Saturday,  tiie  2l8t  of 
Novomber.  jor  aa«oon  after  as  counsel  could  bo 
heard.     The  2lst  November  was  not  a  seal- 
day,  the  motbn  could  not  be  made  until  the 
next  seali^ay,  the  25th  November,  but  in  the 
internal,  vis«,  on  the  23rd  of  November,  the 
plaintiff  filed  lus  replication. 

Mr'  AUnuU  now  applied,  on  behalf  of  ^tte. 
defendanter  for  the  coats  of  the  motion  to  die* 
miss,  in  consequence  of  the  replication  havipg" . 
been  filed  subsequently  to  the  notice  of  motion, 
Mr.  Souihgate  opposed  the  application,  upon 
the  ground  that  the  pluntiff  was  irregular  in 
giving  notice  of  s  motion  as  for  a  day,  not 
being  a  regular  seal-da^. 

His  Honour  said,  he  considered  the  notice  of 
motion  quite. irregular;  and  that,  therefore,  the 
defendants  were  not  entitled  to  their  costs. 
.    .  Motion  refused. 

ttttttn**  IBenri. 

(Before  the  Four  Judges.) 

Newton  v.   Chambers;  Newton  v.  Same; 
Newton  v.  Same. 

PRACTICE.  ?—•  PRO  VISION  A|4    DIRECTORS*  — 
STAY  OF   PR0CEEDIR08. 

Where  a  pMnHfffor  the  same  cause  of  action 
sues  ^ree  provisional  directors  of  a  railway^ 
company  at  the  same  time  in  separate 
atttons,  and  the  attorney  who  appeared  for 
M  the  defendants  makes  an  t^avit  that  * 

"'  ihe  douses  of  aptim,  if  any,  are  jotrit,  and 
nOf  sqfo^ate,  the  court  set  aside  ajudg^a 
Xftdtr  directing  that  all  proceedings  in  the 

.  tw&Ust  actions  shouM  hi  stayediuLfeirthgt 
firdiered,*'       ..  ♦        .  .       '    . 
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.  Thrbx  acttont  wera  cemmenced  agauiBt  the 
provisional  directors  of  a  railway  company, and  a 
summons  having  been  taken  out  before  PoUock, 
C.  B.9  he  made  an  order  that  all  proceedings 
be  stayed  in  the  two  last  mentionea  actions  Ull 
further  ordered. 

A  rule  nisi  having  bean  obtained  to  «et  aside 
this  order, 

Mr.  Chambers  and'  Mr.  BrammeU  showed 
cause.  —A  case  identical  with  the  preaeat  came 
before  the  Court  of  Common  Pleas  this  term, 
in  which  that  court  set  aside  an  order  to  etay 
proceedings  under  very  similar  circametances. 
but  that  decision  will  not  prevent  this  court 
exercising  its  equitable  jurisdiction,  if  it  should 
be  satisfied  that  the  proceedings  are  vexatious. 
It  was  stated  in  an  affidavit  made  by  the  at- 
torney who  appeared  for  all  the  defendants, 
that  the  causes  of  action,  if  any,  are  joint,  and 
not  separate,  and  that  they  are  for  Uie  same 
cause  of  action.  In  Carne  v.  Legh,*^  where 
several  actions  were  brought  for  the  same  debt 
against  parties  jointly,  the  defendant  in  one 
action  having  paid  the  debt  and  costs  in  that 
action,  the  court  stayed  the  proceedings  in  the 
ether  actions,  without  costs. 

In  Etferett  v.  YoweUs,^  and  Miles  r.  7^  Inha^ 
hitants  of  Bristol/'  the  court  summarily  inter- 
land  to  stay  proceedings.  In  actions  on  po- 
licies of  insurance  it  frequently  becomes  neces- 
lary  to  bring  several  actiona,  because  several 
underwriters  are  liable  for  different  smns;  but 
here  that  is  not  the  case,  because  each  ddend- 
ant  is  liable  for  the  whole  amount  It  ie  a 
vexatious  proceeding  to  bring  three  actions 
when  one  would  be  sufficient.  When  apenon 
residing  out  of  the  country  oomraenoea  an 
action  here  the  court  will,  in  the  exierciseof  ita 
jurisdiction,  interfere  to  stay  proceedings  till 
security  for  costs  is  given.  The  defimdant  in 
either  of  these  actions  laboun  under  thia  diffi- 
culty^ that  he  cannot  avail  himself  of  a  plea  in 
abatement  under  the  3  &  4  W.  4,  c  42,  s.  8, 
because  he  may  beunabljB  to  state  on  oath  that 
the  co-defendants  are  rendeat  within  the  juris- 
diction of  the  court,    as   required    by  that 


Mr.  Keane  in  support  of  the  rule  was  not 
heard. 

Lord i)efMiafiy' C.J.  I  quite  assent  to  the 
decision  which  has  been  come  to  by  the  Court 
of  Common  Pleas.  I  do  not  understand  what 
is  meant  by  saying,  that  if  the  defendants  are 
liable  at  all  they  are  jointly  liable,  because  a 
provisional  tlirector  is  only  liable  by  reason  of 
the  pirt  which  he  takes  in  the  transaction.  I 
tirnik  no  sufficient  reaaon  haa  been  abown  lor 
8ta3ring  these  proceedings,  and  that  the  order 
Bwiie  by  the  Chief  Baron  must  be  set  aside. 

Coieridffs,J.  The  right  of  the  plaintiff  to 
bring  several  actions  is  unquestionable*  This 
sonrt  will  undoubtedly  interfere^  if  it  -can  be 
shown  that  the  proceedinga  are  vexations  and 
offensive,  but  in  this  present  instaoos  I  think 
there  is  «  total  failure  to  make  out  such  a  case. 
— — —  '  ■■—  — "•— ■  -  "  '   '} 

•  6  B.  &  C.  134.  ^3  B.Mc  Ad.  1§4, 

lb.  915. 


Hie  plaintiff  may  bring  bisection  againstthoss 
whom  he  mssf  think  responsibla,  and  after- 
wards abandon  it  against  some  and  continue 
it  i^ainst  others.  The  liability  of  provisioaal 
directon  is  to  be  made  out  from  the  conduct 
of  the  parties  themselves  and  the  part  they 
have  taken  in  the  transaction,  and  the  plaintiff 
loses  that  chance  by  joining  others  in  the 
action, 

Wightman,J,  I  am  of  the  same  ofnnioiL 
It  seems  to  me  that  the  case  in  the  Common 
Pleaa  is  well  founded. 

Erie,  J.,  concurred. 

Rule  absolute.  The  defendants  to 
plead  ispuably  and  take  short 
notice  of  trial. 

Cowman  Vaa. 

Norton,  appellant,  v.  The  Toum  Chrk  of  Salis- 
bury, respondent,  Michaehjaas  Term,  Not- 
I6ih,  1846. 

BIOISTEATION  APFCAI^.  —  NOTICK  OF  AP- 
PEAL.— P08TP0NSMBNT  OF  HJBARING. 

Where  tf  appeared  that  ten  clear  days*  notice 
of  appeal  had  not  been  given  to  the  re- 
spondent before  the  first  day  appointed  by 
the  ctmrtfor  the  hearimy  of  the  appeals,  the 
notice,  however,  having  been  served  witkiB 
the  four  first  days  of  the  term,  the  eowrt 
refueed  either  to  hear  the  appeal  or  to 
postpone  the  hearimg  under  the  discretvmary 
power  given  by  the  64th  sec,  of  the  6  Vict. 
c.  18,  suficient  time  for  giving  the  notice 
hasting  elapsed  since  the  decision  qf  the  re- 
vising barrister, 

Kmolake,  Serjeant,  for  ihe  anpeltant  in  this 
case,  the  respondent  not  appearing  when  the 
appeal  was  called  on  for  hearing  in  its  proper 
turn,  produced  an  affidavit  of  the  service  on 
the  respondent  of  the  proper  notice  of  appeal^ 
required  by  the  62nd  section  of  the  Registra- 
tion Act,  6  Vict.  c.  18,  on  the  2nd  day  of  the 
present  month,  and  submitted  that  the  court 
should  hear  the  appeal  in  the  absence  of  the 
respondent,  or  postpone  the  hearing  under  the 
64th  section  of  the  same  act.  The  case  had 
been  prepared  and  duly  signed  by  the  revising 
barrister  on  the  25th  of  October.  ITie  64lh 
section  provided  that  no  appeal  should  he 
heard  where  the  respondent  did  not  app<»r» 
unless  the  appellant  proved  that  "  due  notice 
of  his  intention  to  prosecute  such  appeal  was 
g^ven  or  sent  to  the  said  respondent  ten  days 
at  least  before  the  day  appointed  for  the  hear- 
ing of  such  appeal ;  provided  always,  that  if  it 
shall  appear  to  the  said  court  that  there  has  not 
been  reasonable  time  to  give  or  send  such  no- 
tice in  any  case,  it  shall  be  lawful  for  the  said 
court  to  postpone  the  hearing  of  the  appeal  in 
such  case  as  to  the  said  court  shall  seem  meet.** 
In  the  present  case  ten  clear  days  had  not  in* 
tervened  between  the  giving  of  the  notice  and 
the  first  day  fixed  by  the  court  for  the  hearing 
of  the  appleals,  namely,  the  12th  instant ;  bat 
that  was  not  the  fault  of  the  appellant,  as  he 
had  complied  with  what  was  submitted  to  be 
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tbe  nqmxnamaiB  of  the  -GSiid  sectbn,  in  fiviiw 
the  notice  on  the  2jid.  That  section  provided 
that  every  appellant  "  shall  within  the  first  four 
da^a  in  the  Michaelmas  Term  next  after  the  de- 
ciaion"  appealed  against,  give  the  notice  in 
question  to  the  respondent.  The  fault,  there- 
for^ was  in  the  court  having  appointed  too 
early  a  day  for  the  hearing,  and  on  that  ground 
they  ought  to  exercise  the  discretionaiy  power 
given  by  the  proviso  at  the  end  of  the  64th 
section*  and  postpone  the  hearing  so  as  to 
enable  the  appellant  to  give  the  notice  in  proper 
time.  In  the  case  of  Newton  v.  Nubberiey, 
Lutw.  Reg.  Ca.  335,  the  court  acted  under 
that  discretionary  power.  There  had  been  no 
laches  whatever  on  the  part  of  the  appellant, 
although  it  was  submitted,  that  since  the  de- 
cision of  the  revising  barrister  there  had  been 
anaple  time  for  giving  the  notice. 

Jay  ihe  Court,  We  should  have  been  glad 
to  find  some  ground  on  which  we  could  have 
allowed  the  case  to  stand  over  so  as  to  admit  of 
ten  daya'  notice  being  given.  But  it  concerned 
the  court  to  take  care  that  it  conformed  to  the 
enactments  of  the  legislature,  and  this  was  not 
a  case  in  which  thej  were  at  liberty  to  grant 
the  present  application.  It  was  clear  that  a 
reasonable  time  had  elapsed  since  the  decision 
of  the  revising  barrister  far  giving  the  ten  days* 
notice;  and  ^though  it  was  singular  that  the 
62nd  section  did  not  mention  any  time  for  the 
length  of  notice,  yet  under  the  64th  section  it 
was  quite  -clear  that  it  must  be  ten  clear  days 
before  the  first  day  of  hearing.  Now,  under  this 
latter  section  the  appeal  cannot  be  postponed, 
unless  there  has  oeen  a  want  of  reasonable 
time  to  give  or  send  such  notice,  and  here  there 
was  BO  suggested  mistake,  nor  any  one  fact  to 
which  the  court  could  refer  to  justify  their  act- 
ing under  that  section, — nothing  to  show  that 
there  was  not  reasonable  time  to  give  the  no- 
tice. The  case  referred  to  was  very  different 
from  the  present,  for  there  the  appellant  had 
been  misled  by  the  conduct  of  the  respondeat. 
On  the  whole,  as  the  condition  on  which  the 
court  had  autliority  to  proceed  had  not  been 
performed,  the  appeal  could  neither  be  heard. 
nor  postponed. 

Hearing  refused.* 


*  The  Mknring  ease  is  merely  a  coiifirma- 
tioB  df  ^e  above  decision. 

Adetfj  appetlant,  and  Hill,  respondent.  Michael- 
mas Term,  Nov.  19th,  1846. 
Cockbume  for  the  appellant.  The  re- 
spondent in  this  case  does  not  appear,  and 
after  the  decision  of  the  court  on  Monday  last, 
in  Nortou  v.  The  Toum  Clerk  of  Salisbui^, 
{smra,)  the  appellant  is  placed  in  some  dim- 
cuUy.  Ten  clear  days'  notice  of  the  appellant's 
intention  to  prosecute  the  appeal  before  the 
first  day  appointed  for  the  hearing  of  the  ap- 
peals could  not  be  proved.  It  is  submitted, 
nowever,  that  as  the  case  referred  to  had  taken 
the  profession  by  surprise  and  invalidated  the 
practice  alwi^ys  adopted  of  giving  the  notice 
vithin  the  four  first  days  of  the  term»  the  court. 


Repnell  v.  Lewis,  Wyld  v.  Hopkins,    Michael-* 
mas  Term,  Nov.  25,  1846. 

LIABILITY    OF     PROVISIONAL    COMMITTBS- 
MEN. — CONTRACT. — AGENT. 

The  mere  fact  of  a  party  having  agreed  to  he 
a  provisional  committee-many  is  no  evidence 
of  an  authority  to  make  contracts  on  his 
behalf. 

The  association  of  persons  as  provisional 
comnMee-men  for  the  purpose  of  carrying 
out  a  scheme  is  not  in  law  a  partnership, 
nor  is  there  any  implied  agency  on  the  part 
of  one  or  more  of  the  provisional  committee 
to  bind  the  others  by  his  or  their  contracts^ 

Where  a  party  has  authorised  his  name  to  be 
inserted  as  a  provisional  committee-man  in 
a  prospectus,  in  which  certain  persons  are 
desenhed  as  the  acting  committee,  and  the 
prospectus  has  been  publicly  circulated,  it 
w  a  question  for  the  jury  as  to  the  inference 
to  be  drawn  from  the  paper,  and  must  de^ 
pend  upon  the  terms  of  each  particular 
prospectus. 

The  above  cases,  which  involved  questioBB 
as  to  the  liability  of  persons  promoting  or  being 
provisional  committee-men    of  railway  con^ 


under  ihe  circumstances,  will   postpone  the 
hearing  until  next  term. 

Wikk,  C.  J.  The  court  had  considered  with 
very  great  anxiety  what  is  the  true  construe* 
tion  to  be  placed  on  the  6  Vict.  c.  18,  s.  64. 
By  that  act  the  legislature  had  parted  with  ono 
of  the  most  important  constitutional  powers, 
and  had  delegated  it  to  this  court.  But  it  had 
thought  fit  to  guard  this  power  with  express 
enactments  of  a  precise  and  particular  nature. 
The  decisions  of  the  revising  barristers  were 
made  conclusive  under  certain  conditions,  one 
of  them  being,  that  in  order  to  entitle  a  party 
seeking  to  reverse  such  decisions  to  apply  to 
this  court,  h^  must  give  ten  days'  notice,  at 
least,  before  the  day  appointed  for  the  hearing 
of  appeals.  The  court  ought  to  attend  strictly 
to  the  provisionB  of  the  act,  leaving  it  to  the 
legislature,  if  those  provisions  were  too  strin- 
gent, to  decide  in  what  respect  they  should  be 
relaxed.  The  duty  of  the  court  was  simply  to 
see  whether  the  appellant  had  complied  with 
the  condition  on  which  his  right  to  be  heard 
rested,  and  on  the  plainest  view  of  the  matter, 
we  think  he  has  not,  not  being  in  a  sitnation  to 

Srove,  in  the  absence  of  the  respondent,  that 
e  has  given  ten  clear  days'  notice  before  the 
first  day  appointed  for  Ihe  hearing.  With  re- 
spect  to  a  postponement  of  the  case  to  the 
next  term,  that  could  have  no  effect  in  remedy 
ing  the  matter,  for  it  couM  not  then  be  said 
thsit  the  first  day  appointed  this  term  was  not 
still  the  first  day  of  the  hearing,  and  the  ob« 
jeetionwovdd,  therefore,  upon  principle  be  thd 
same.  On  the  whole,  the  court  were  clearly  of 
opinion  that  the  appellant  could  not  be  heard, 
or  the^flppeal  postponed. 

Hearing  refused. 
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paniet^  were  arp^ed  on  the  aoth^  2ltt,  and  2ard 
of  November,  before  Pollock,  C.  B..,  Parke, 
Alderson,  and  ltol/e,_  B.*8,  'the,  vplumindus 
ektent  of  the  arguments  precludes  us  from  giv- 
ili|(  them.  .    -     «. 

^  Cur,  ait.  vuU, 

'  On  the  25th  the  judgment  pf  the  court  was 
d^Hrered  by 

Po«oc*.  C.  B:  We  have  considered  the  two 
cases  n-hich  were  argued  before  us,  and  we 
tjiink  it  right  to  state  fully  the  principles  -on 
which,  out  judgment  proceeds.  The  question 
Ui  ttll  cases  in  which  the  plaintiff  seeks  to  6x 
Ae  defendant  with  liability  on  a  contract  either 
irxpress  or  implied,  is  whether  isuch  contract 
VM  made  bv  the  defendant  by  himself  or  his 
agent  with  the  plaintiff  or  bis  agent,  and  that 
»  a  question  of  fact  for  the  decision  of  the.jury 
npon  the  evidence  before  them,  ^e  plaintiff, 
on  whom  the  burden  of  proof  liet  in  all  these 
taiie^,  must,  in  order  to  recover  against  the  de- 
femleint,  show  that  the  defendant  contracted 
expressly  or  impliedly ;— expressly  by  making 
•  Contract  with  the  plaintiff,  impliedly  by  g^\iDg 
tfn  order  to  hini  under  such  circumstances  as 
ihowthat  it  was  not  to  be  gratuitously  eg^e- 
Ait^d.  If  the  contract  was  not  made  by  the 
defendant  personally,  the  plaintiff  must  prove 
thalrit  was  made  by  an  agent  of  the  defendant 
properly  authorised  in  that  behalf.  In  these 
eases  of  actions  against  provisional  committee* 
men  of  r^Iwsiys,  }t  often  happens  that  the  con- 
tract is  made  by  a  third  person,  and  the  point 
to  be  decided  is,  whether  that  third  person  was 
the  agent  of  the  defendant  for  the  purpose  of 
^taking  and  made  the  contract  as  such.  The 
Mency  may  be  conftitut^d  hy^  a*  express 
hmited  authority  to  make  such  a  contract,  or  a 
larger  authority  to  make  all  contracts  faliinx 
within  the  class  or  description  to  which  it  be- 
longs,  or  a  geneval  aathQrity  to  «iake  any  con- 
tracts. Or  it  may  be  proved  by  showing  that 
such  a  relation  existed  between  the  parties  as 
by  law  would  create  the  authority ;  as,  for  in- 
stoncif,  that  of  partners,  by  which  ilelation*  when 
complete,  one  becomes  by  law  the  agent  of  the 
other  fpr  aU  purpoaca  necessary  for  earrying  on 
their  peculiar  partnership,  whether  general  or 
special,  or  usually  belonging  to  it;  orthe  rela- 
tion of  husband  and  wife,  in  which  the  law, 
under  ceruin  circumstances,  considers  tjie  Ims- 
band  to  make  his  wife  an  agent.  In  all  thase 
casei^  if  the  agent  in  making  the  contract  acts 
oft  that  authority,  the  principal  is  boosd  by  the 
contract,  and  the  agent's  contract,  is  the  prin-» 
pal's  contract,  but  not  otherwise,  lliss  agency 
may  be  created  by  tiia  immediate  act  of  the 
party;  thai  i«,  bjr  really  giving  the  authority 
to  the  affent,  or  by  representing  to  him  that 
he  ia  to  have  it,  or  by  constituting  that  relation 
to  which  the  law  attaches  agency.  Or  it  may 
be  created  by  the  represenUtion  of  the  de- 
faodani  to  the  plaintiff,  that  the  party  making 
tba^eonlract  is  the  agent  of  the  defendant,  or 
that  auch  relation  exists  as  to  constitute  biro 
•uch  5  and  if  the  plaintiff  really  makes  the  con- 
tract on  the  faith  of  the  defendant's  represenU- 
tioB^  the  defendant  is  bound,— he  is  estopped 


from  disputing  the  tnith  of  it  with  respect  to 
that  contract;    and  the  representation  of  an 
authoritv  is  quoad  hoc  precisely  the  same  as  a 
real  authority  given  by  the  defendant  to  the 
supposed  agent.    This  representation  may  be 
made  directly  to  the  plaintiff,  or  made  publicly, 
so  that  it  .may  be  inferred  to  have  reached  him, 
and  may  be  made  by  words  or  conduct.   Upon 
none  of  these  propositions  is  there,  we  apprer 
bend,  the  slightest  doubt,  and  the  proper  de-. 
cision  of  all  these  questions  depends  upon  the 
proper  application  of  these  principles  to  the 
facts  of  each  case,  and  the  jury  are  to  apply 
the  rule  with  due  assistance  from  the  judge. 
There  are  few,  if  any,  of  these  cases  in  which  it 
is  contended  that  authority  was  directly  ^ven 
by  the  defendant  to  the  party  making  the  con- 
tract to  make  it  for  the  defendant :.  rai^Iy  has 
that  circumstance  been  proved  by  direct  testi- 
mony :  in  one  it  was  said  that  it  was  to  be  in- 
ferred from  a  conversation  in  which  the  de- 
fendant expressed  his  satisfaction  that  the  ex- 
penses were  moderate,  that  was  endence  of  the 
fact  for  the  consideration  of  the  jury  entitled 
to  more  or  less  weight,  according  to  the  other 
circumstances  of  the  case.      But  it  is  con- 
tended that  the  relation  of  co-provision^  com- 
mittee-men constituted  an  association  or  a  qmasi 
co-pi^ership,  in  which  one  was  agent  for  the 
other  for  the  purposes  of  all  preliminary  pro- 
ceedings necessary  to  e^iable  them,  to  obtain  an 
act,  or  that  the  fact  of.  their  being  co-prqmotcra 
of  tHe'scteme,  coupled  with,  the  fact  that  no 
money  was  supplied  for  liie  expenses  of  it,  was 
evidence  to  go  to  the  jury  that  each  authorisei 
the  other  to  contract  for  those  purpoaca  on  his 
behalf,  and  that  of  the  other  promotera.     It 
was  insisted  that  where  there  was  no  other  evi- 
dence than  the  mere  fact  of  the  defendant  hav- 
ing already  agreed  to  be  a  provisional  com- 
mittee-man, there  was  a  su$cient  caae,^  or  at 
least  a  case  for  the  consideration  of  the  Jury  to 
prove  an  authority  given  by  the  defendant  to 
every  other  committee-man  to  give  the  order 
out  of  which  the  contract  ai'ose,  by  himsdtf  or 
by  the  solicitor  or  secretary,  or  an  authority  to 
such  solicitor  or  secretary,  to  give  it  on  heiialf 
of  the  committee.   We  think  that  no  such  coo* 
sequence  follows  as  matter  of  law  from  the 
mere  fad  of  the  defendant  agreeing  to  be  a 
proviaional  committee-man.    Such  an  stgrae- 
ment  amounts  to  no  more  than  a  promise  that^ 
he  would  act  with  other  persona  appointed,  or 
to  be  appointed,  for  the  purpose  of.  canying 
some  paracular  scheme  into  effect.     The  term 
"  committee  '*  means  an  individual  or  a  body 
to  which  others  have  committed  or  delegated 
a  particular  du^,  or  who  have  taken  on  thon- 
selves  to  perform,  it,  in  the  expectation  of  their 
acts  being  confirmed  by  the  body  they  piofaa 
to  represent  or  act  for.    An  agreement  to  be  & 
committee-man  is  an  agreement  to  become  one 
of  that  body.  The  schemes  may  be  varioua  : — 
to  establish  an  hospital,  or  place  of  emipatioB* 
to  which  persons  are  to  aubscribe  merely  lor 
charitable  motives,  or  partly  from  tibese  mo- 
tives, partly  from  others;   or  a   proprietaiy 
school*  or  literary  institution^    or   naacmlily 
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room.  In' which  they  are  beneficifllly  interested 
as  shareholders ;  or  to  obtain  an  act  for  a 
bridge,  drainage,  railroad,  or  canal :  but  what- 
ever the  objects  may  be,  it  seems  to  us  to  make 
little  or  no  difference  in  the  position  of  the  per- 
son agrewng  to  act  as  a  cbmroittee-man,  if  the 
ol^ect  of  some,  most,  or  all,  is  gain  to  them- 
selves indlridtially.  The  legal  consequence  is 
the  same  as  if  the  object  of  the  parties  were  the 
most  charitable  and  beneyoleut,  though  the  re- 
slilt  may  be  phictically  ytxj  different  in  excit- 
ing an  iifiprDper  prejudice  in  the  minds  of  a 
jury  when  the  evidence  is  laid  before  them  for 
their  consideration.  Such  an  intended  associ- 
ation constitutes  no  agreement  to  share  in 
profit  or  loss,  which  is  diaracteristic  of'  a  part- 
nership. It  would  be  absurd  to  suppose  that 
such  a  Illation  could  be  meant  to  be  created 
by  any  of  those  who  consented  to  act.  Could 
it  be  imagined  that  a  person  would  agree  to  be 
a  partner,  not  only  with  those  who  we're  then 
named  committee-men,  but  any  that  should 
afterwards  be  named  by  themselves  or  by  the 
projector  of  the  company;  and  couki  those 
who  subsequently  agreed  to  become  members 
suppose  that  those  previously  named  could 
ever  have  so  intended  ?  The  truth  is,  the  agree- 
ment to  become  a  provisional  committee-man 
means  neither  more  nor  less  than  the  words 
expreas,  vis.,  an  agreement  to  act  on  the  pro- 
Wsional  committee  in  carrying  into  effect  the' 
preliminary  iarrangements  for  petitioning  nar- 
ItameM  for  a  bill,  andilb  to  promote  the* 
acheme.  If  afterwards  the  provisional  c6m'- 
mittce-man  doea  act,  he  is  responsible  for  his 
acta.  But  there  are  other  cases  in  which  the 
questton.-does  not  asi^nme  so  simple  a  form,  and 
where  there  is  evidence  that  the  defendant  has 
not  only  consented  to'  be  a  *  provisional  com- 
mittee-man, but  has  authorised  his  name  to  be 
inserted  in  a  prospectus,  not  (;eneraUy,  but  a 
particular  prospectbs,  in  which,  in  some  cases, 
certain  persons  are  described  as  ihs  acting  com- 
mittee, in  others  solicitors  are  named,  or  en- 
gineers, or  a  secretary.  If  such  a  prospectus 
has  been  ptfblicly  circiklated  with  the  defend- 
ant's consent,  so  that  the  jury  would  presume 
the  ];^ntiff  knew  of  H,  or  if  the  plaintiff  has 
had  it  shown  to  him  at  or  before  the  time  of 
the  making  of  tlie  contract,  and  has  in  either 
case  acted  upon  it  in  making  the  contract,  the 
question  is,  what  inference  oiight  a  reasonable 
man  to  draw  fnmx  the  contents  of  that  paper. 
This  tmist,  of  eourse,  depend  upon  the  terms  Of 
eaeh  pBt^culair  pi^)Spectus.  If  the  prospectus 
itale  raei^y  tfie  tiames  of  the  provistbnai  corii- 
mitfee,  and  nothing  more,  and  n6  Tight  caii  'be 
derived  from  the  eoncext,  'ttnit  cirbumstanc^ 
doea  not  dlter  thifr  liabiTAy  of  the  defendant.  If 
ik>t  Rjst>ati9fble  as  beih^  bde  bf  that' committee 
A  fact,  1H»  eirtmol  become  so  by  the  reptesehta* 
itoftt  of  Vhe  ibet. "  fflf  ^tate'the  names  of  the 
ae<tif^^e0aAiiMU!^,'flo«S  it  meHti  that  the  aclitig 
cdmai}CM>  Is  to  tielkis  ifhe  whole  mahagem'ent  t<y 
tM  «jlStii«idtf  ^'thb  proVbibUzli '  oommitte^, 
their  )ftfiWislbkid  cbanicter  havt^gf'  ceased,  in 
wMdl'^iMMf  tbe^proVfiioUid  ttomrnltteeiw^dld' 
luXte'ttiaaiM  <*'tfoea'«'i!iiA^rin^^ar the' pro- 


visional comiSiittee-men  liave  appointed  the 
acting  committee^  or  the  majority  of  it,  on  their 
behalf,  and  as  thHr  agentt,  m  which  case  they 
would  be  liable  for  the  contracts  of  the  Mtiog, 
committee,  or  .the  majority  made  as  such 
agerts?  Again,  does  it  mean  where  the-sc- 
licitor's  name  is  mentioned,  that  such  persoA 
would  be  regularly  employed  in  that  chmcter 
by  those  of  the  committee  who  acted^  or  that 
he  was  appointed  by  aU  whose  names  are  men- 
tioned as  their  solicitor  to  do  all  soUcitora! 
business  on  ^eir  behalf?  and  then  would  arise 
a  further  question,  what  was  the  busineM  at  di# 
time  of  the  contract  usually  transacted  by  so* 
licitors  for  companies  intending  to  obtain  an 
act  of  parliament  on  behalf  of  the  company? 
which  18  a  question  of  fact  to  be  proved  by  evip 
deuce,  'fhe  same  remark  applies  to  the  ap« 
pointment  of  secretary.  Applying  these  ob- 
servations tb  the  two  partictilaf  cases  before  ua» 
we  think  that  in  that  of  ReyneU  v.  l^ewis,  there 
was  some  evidence  to  go  to  thf  jury  of  the  em* 
ployment  of  the  plaintm,  and  that  there  was  n<^ 
misdirection,  but  we  think  that  we  ought  to  gnmt 
a  new  trial,  on  payment  of  costs,  in  order  tbati 
it  may  be  submitted  to  another  jury,  end  folly 
considered  by  them  upon  the  principles  abov* 
laid  down.  In  the  other  case  of  Wpld  v.  Hop- 
'  Ha«,  we  entertain  s6  much  doubt  whether  there 
was  any  evidence  at'all  to  go  to  the  jury>  that 
we  think  there  ought  to  be  a  new  trial  gene- 
rally, without  the  condition  of  the  payment  o£ 
c68ta*  "     i  *-- 

Ruleil  fib^lute  accordingly. 
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■-  Quod  magis  ad  mm 
Pertin«ty  ft  jiawire  mAlam  ett„  vgltaBra**'' 

HORAT. 


CONSTRUCTION  OF  THE  STAMP 
lACT. 

AD  TAI.OESM    DOTY    ON   D£KDS,  HOW  CAL- 
CULATKD. 

Thjb  last  Number  published  of  the  Re- 
jKnrts  of  Cases  argued  and  determined  in 
the  Court  of  Exchequer,  contains  an  im- 
portant decision  upon  the  construction  of 
Uie  Stamp  *Act,«  55  Geo.  3,  c,  184,  es- 
tablishing the  principle,  that  the  stamp 
ahooM  be  determined  hy  the  amount  of 
the  sum  agreed  to  be  secured,  and  not  by 
anj  collateral  stipulations  which  may  be 
conuined  in  the  deed,  and  expressly  over- 
ruling a  case  of  J}iekmm  ▼.  Cast,^  decided 
■ome  years  ago  by  the  Court  of  Queen's 
Beoch»  and  which  is  at  variance  with  the 
principle  sow  laid  down. 

In  the  case  first  adverted  to,  the  defend- 
ant^ Rotheram,  executed  a  bond  in  the 
penalty  of  2,000/,  conditioned  for  the  pay- 
ment to  Oie  Chesterfield  and  North  Derby- 
shire Banking  Company,  of  all  such  sums 
of  money,  not  exceeding  in  the  whole 
1,0001.,  which  from  time  to  time  should  be 
and  remain  due  firom  him  to  the  banking 
company  on  the  bahmce  of  his  account 
current,  io^eiker  with  tuck  interest  and 
€ommi$si&n  as  shobtd  be  due  to  the  said 
company,  and  eustonuxry  and  tneideniai 
ehargee  for  stamps,  Ac  The  banking 
company  having  brought  an  action  on  the 
bond,  the  defendant  pleaded  non  eetfaetum^ 
and  upon  the  production  of  the  bond  at 
the  trial,  it  appeared  that  it  bore  a  stamp 

.  •» 
.•  15  liees.  &  W.  part  1,  p.  39.    Frith  t. 
Hatheramn .        .  ■ 

^  1  B.  &  Adol.  343. 
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of  6/.,  being  the  ad  valorem  duty  air 
1,000/.  The  question  was,  whether  the 
stamp  was  suficient,  or  whether  the  bond 
sliould  not  have  been  stamped  with  a  251. 
stanip,  by  reason  of  the  stipulatmn  for 
payment  of  '* interest  and  commission" 
and  of  *'aH  eustomary  and  incidental 
charges^^'  The  point  was  reserved  at  the 
trial,  and  afterwards  became  tlie  subject  of 
am  application  to  the  court  in  banco. 

The  words  of  the  Stamp  Act,   upon 
which  the  point  arose,  are  as  follow  :^-^ 
*'  Bond,  Ac,  given  as  a  security  for  the 
repayment  of  any  sum  or  sums  of  money  to 
be  hereafter  lent,  advanced,  or  paid,  or 
which  may  become  due  upon  an  account 
current,  together  with  any  sum  ahready 
advanced  or  doe,  or  without,  as  the  case 
may  be: — Where  the  total  amount  of  the- 
money  secared,  or  to  be  uHimalely  recover-- 
able  thereupon,  shall  be  uncertain  and  with-- 
outanj^  limit,  25/.;  and  where  the  money 
secured,' or  to  be  ultimately  recoverable 
thereupon,  shall  be  limited  to  a  certain  . 
sum,  the  same  duty  as  on  a  bond  for  such 
limited  sum."    It  was  contended  that  in 
the  case  under  consideration,  the  money 
secured  and  ultimately  reooverable  by  the 
bondft  was  not  only  the  principal  sum  of 
1,000/.  but  such  furthef  sum  as  may  be* 
come  due  for  interest  or  ^commission,  or  for 
incidental  charges,  the  amount  of  which 
were  necessarily  uncertain  and  without  any 
limiu'    li  was  admitted  to  be  settled  law» 
tliat  the  proper  amount  of  stamp  duty  on 
a  bond  depends,  not  upon   the  penal  sum 
named  in  the  bond,  but  upon  the  nature . 
of  the  condition,  or  in  other  words,  u|)on 
the  amount  secured  by  and  recoverable 


•  Sched.  part  1,  tit.  '*  Bond/'  ckuse  2. 
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upon  the  bond,  which  in  this  instance,  it 
was  argued,  was  unlimited.  Dieksan  v. 
Ca99  was  cited  as  expressly  in  point,  for 
in  that  case,  as  in  this,  tliere  was  a  bond  in 
apenaUj  of2,(KIQ2«jHirf«fiiur«fldUby  A»t 
A,  and  D,  hadi<[wu<i<an  aoiwit  an<k#te 
obligees,  who  were  bankers,  and  that  the 
latter  had  agMed  4o  idiaooustMIs  and  |iay 
in  advance  fot  A*iuiA  B,,wnj  warn  not  ex- 
ceeding 1 ,000/.,  the  condition  was,  that  A.  B» 
and  C.  should  satisfy  and  pay  the  bankers 
all  such  sums  as  ihey  shdild  afcanoe  en 
account  of  the  accepting  or  paying  any 
bills,  &c. ;  together  with  such  lawful 
<!harge8  and  allowances  for  advancing  ai^ 
paying  such  bills  as  were  uapally  charged 
by  bankers  in  such  cases,  and  interest; 
-and  it  was  held,  that  this  being  a  bond  to 
secure  not  only  a  sum  of  IflOOL,  but  a 
(Earther  euan  fair  the  bankers  chargea  for 
•ammisaion,  &e«,  irQ^uiped  m  25/«  staanp* 

The  cowl  Adnitied  Om  ilm  caaa  mf 
AMsoM  y^  Cmf  wm  m  awtlwrily  .far  the 
pfoposkioa  xiasr  oaatendad  §ar  oa  behalf  «f 
4be  defendant,  *bii^  that  caae  ce«ld  Mt  te 
tMfttained,    and    was    already    ^virtuatlyt 
1iK»ugh   <Boe   expressly,    oaerrul^d:    «ad 
Parie,  B.,  ahaervied,  tliat  although  he  had 
concurred  ids  4ie  jadgnient  in  2>idfcsa»  v» 
Gamt  hfi  apeadilfr  repented  of  hawking  done 
aa,  and  was  «ow  aatiafied  the  jjudg meDt  in 
fhait  case  was  aroBeoftis.    The  tax  was  re- 
ni  lated  by  tlie  anwunt  «f  the  mom^Mcmred 
by  Uie  bond,  and  SM»t  by  the  aasauntiif  tlie 
<peaaUy.    The  bond  in  the  present  caae 
was  given  to  secure  ilia  sum  leat»  ad- 
manoed,  paid,  ar  doe  on  an  acoouni  cur- 
rant which  itas  finiCed  to  IfiOOL,  and  the 
bond  bore  a  atamp  fBore  than  aniirient  to 
that  amount,   it  was  argued,  tiiat  this  bond 
beeame  liable  tn  the  higher  duty«  tMcauae 
it  not  only  aecuDed  money,  lent,  advnnoed, 
paid,  or  due  on  tlie  balance  af  an  account 
cnrrerit,  but  also  interest  and  commission. 
^This  court  had  already  hekl,<^  that  interest 
is  not  money  lent,  advanced,  or  paid,  with- 
ia  the  meaning  of  this  furt  of  the  Stamp 
Act,  and  consequently  that  where  a  bond 
is  given  to  aecttre  a  sum  of  money  with 
interest,  the  atamp  is  regulated  soMy  by 
the  amount  of  the  principal  sum.    The 
question  therefore  remained,  whether  this 
right  to  charge  commission  made  any  dif. 
fevence?      But  commission  did   not  fall 
under  any  of  the  heads  under  whieh  the 
schedule  imposes  a  fixed  duty.     It  is  not 
lent,  advanced,  paid,  or  due  on  ac- 


ker  v.  Smark,  7  Mees.  &  W.  590. 


count  currrent,  it  is  a  remuneration  for 
work  and  labour,  and  there  is  no  clause  in 
the  act  imposing  an  additional  stamp  on  a 
bond  given  to  secure  such  remuneration. 
4Anr  #  BMidtoily  rnvkm  «r  all  the  de- 
ciBinn#.ni*aifncnt  to  #ha^  5>f  Dtdboa  v. 
Ccus,  the  learned  baron  expressed  his  ap- 
proval Jo£  the  luinqiple  ^aaihfldiad  in  the 
judgmevt  nd  the  Caurt  ef  Ounenra  Bench 
in  Doe  denu  Merceron  v.  Bragg/  in  which 
LordBtmhan^  delivering  the  judgment  of 
the  court,  after  taking  time  to  consider, 
said  :-^<<  Tlie  objection  here  was,  that  the 
mortgage 'deed  was  stamped  only  to  the 
extent  of  the  aum  advanced,  and  did  not 
cover  the  amount  of  taxes  and  rates  which 
might  be  charged  on  the  premises,  and 
which  the  mortgagor  covenanted  to  pay, 
and  untti  payment  of  which  the  proviso  for 
redemption  was  not  to  ofierate.      This 
amount  is  truly  said  to  be  uncertain,  and 
without  a  limit ;  and  hence  the  25/.  stamp 
is  argued  to  be  necessary,  instead  of  the 
ad  valorem  stamp.   The  answer  is,  that  to 
the  amount  of  these  taxes  and  rates  the 
mortgagee  is  at  all  events  entitled;:  thai  he 
required  no  st^ulatiotn  in  respect  of  ihem; 
and  that  the  stamp  is  r^nlated  by  the 
amount  advauced,  or  agreed  to    be  ad- 
vanced.*'    The  principle  of  conatrnctioa 
adopt^  by  tlie  court  was  pithily  expicssed 
by  AUersm^  B.»  who  said,  '<Tbe  total 
amount  of  money  secured  in  th^  statute 
means  the   amount    secured  as   sa^n^ik 
Hare  the  amount  of  money  aecured  is  ex* 
presaly  limited  by  the  bond.     The  obliges 
may«  no  doubt,  also  recover  interest  and 
commission ;  but  xliey  are  not  sneniioasd 
tn  the  statute;    the  amount  which  is  ts 
regulate  the  stamp  excludes  {hem^  nad  un- 
less they  were  clearly  included,  the  sub- 
ject ought  not  to  be  taxed  in  respect  of 
them."     And  P/a/4  B.,  whilst  expressiog 
his  concurrence  in  the  iaierpretatioo  put 
upon  tlie  atatuie  by  the  other  members  of 
the  court,  remarked,  that  the  descriptive 
words  of  the  act  »re,  ''Bond  given  Ux  the 
repayment  of  money,'*  which  could  not  ap- 
ply to  commission  or  interest  but  to  the 
principal  sum  intended  to  be  securedi  szmI 
which  alone  is  to  be  repaid. 

Upon  these  considerations,   the  atamp 
was  held  to  be  au^cient*  and  the  deciaioa, 


*  Viz.,  Doe  d.  ScnUon  v.  StutUk,  $  Biog. 
U6 ;  1  M.  &  Sc.  230 ;  Doe  d.  Jarman  v.  Lm- 
der,  3  Bing.  N.  C,  92 ;  3  Sc.  40r ;  and  Pad- 
fUm  v.  Barilett,  2  Ad.  &  £.  G.  4;  N.  &  M.  1. 

'  8  Ad.  &  El.  620;  3  N.  &  P.  644. 
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m  wdl  m  tbe  vetsons  for  h,  mfipear  ta  Im 
Mds(actorf  and  well  caloulsled  to  put  an 
end  ta  tke  daobto  which  preraiiad  en  this 


LAW  OF  COSTS. 

&PPL1CATI01V  TO  TAX  AFT  ATTORNBY*8  BILL 
.   BY  A  rABTT  Ot7TLAWBl>. 

It  appears  from  a  case  decided  in  the 
Court  of  Queen  s  Bench*  and  very  recently 
reported,'  tliat  the  rule  of  law,  that  an 
outlaw  cannot  appear  m  court  for  any 
other  purpose  but  to  reverse  his  outlawry,^ 
although  it  has  been  modified  in  modem 
nractice  so  as  to  admit  of  the  outlaw  being 
MSid  ia  matters  purely  defen«iTe,  where 
be  is  only  protect i/ig  himself  from  claims 
made  by  others,*  is  still  in  force  when  a 
par^  oitdawed,  for  liis  own  heaefit*  desires 
that  aa  attemey  a  bill  of  coets  sliould  be 


The  cpart  thought  the  case  fell  within 
the  general  ru)e,  that  a  partj  outlawecl  -gb^ 
only  apply  to  set  a^de  the  autlawrf.  If 
an  action  were  brought  against  hi»i  die 

■eareaUbadifierent.  And  Patteioft,  J4 
in  the  coarse  ef  Ahe  arguMienit,  obaerved 
%afon  the  practical  distinction  created  bj[ 
the  late  act,  •"  Under  sUt.  2  Geo.  2,  & 
29,  8. 27^  said  the  learned  judge,,  *"  Uia« 
tion  was  ordered  on  the  oadertakiag  of  the 
party  chai^geaUe  le  pey  what  ahwdd  a^ 

ar  doe :  under  atat.  S  St  7  Viet.  c.  73,  a^ 
37»  tliere  is  no  auch  undertaking,  foot  the 
taxation  takes  effect  by  a  judgment.'^ 
And  he  adds,  **  how  would  that  opersite. 
in  the  case  of  i^i  outlaw.?'*  The  rulew^f^ 
dischai\ged. 


-    Hiit  paint  was  decided  upon  a  role,  ob-' 
twaed  at  the  instance  of  the  Hon.  Robert 
FtHke  Greville,  calling  upon    Mr,  James 
Mander,  an  attorney,  to  show  cause  why 
two  bills  of  costs,  delirered  by  him  under 
a  judge's  ord^,  should  not  be  taaed.    It 
appeared  that  Mr.  Greville  was  odminis- 
trator,  with  the  will  annexed*  to  his  mother, 
the  late  Countess  of  MansfieU'^  who  be- 
queathed to  liim  her  personal  estate  sub- 
ject to  the  payment  of  debts,  drc     One  of 
tlie  bills  delivered  was  headed  : — "  Dr.  the 
Countess  of  Mansfield  and  the  Hon.  U.  F. 
(SfeVille  in  accoant  with  J.  Mander,"  and 
cfanmed  %  Mimce  due  to  the  latter  of 
dmOf.*'    The  second  bill  was  headed  t— 
'The  Coontess  of  Mansfield  in  account 
with  J.  Mander,^'  and  stated  a  balance  of 
^48t     The  application  was  restated  en  the 
ground  that  Mr.  Greville  had  been  out- 
lawed ia  January,  1848 ;  tliatthe  outlawry 
was  not  reversed;   and  that  he  was  now 
ihring  out  of  the  jurisdiction.      On   the 
either  hand  it  was  suggested^  that  injustice 
would  be  done  to  the  creditors  of  the  de- 
ceased cmintess*s  estate,  if  the  court .  did 
not  order  tlie  joint  account  to  be  taxed  ; 
and  that  the  disability  of  an  outlaw  to  take 
legal  proceedings  attached  only  when  he 
proceeded  in  his  own  right.^ 


»  In  the  matter  of  JMoncfcr,  Gent.,  one  &c» 
6^0- B.  867. 

"•  Aldridge  v.  Butler,  2  Mee.  &  W.  412. 

*  See  Hawkins  y.  Hall,  1  Beav.  73;  WtOker 
y.  TkellusoH,  1  Dowl.  N.  S.  227 ;  and  Davis  v. 
Trevanion,  2  Dowl.  &  L.  743. 

6  Bic.  Ab/.  tit.  Outlawry  (D.).  3. 
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SOLICITOaS     JUILWAV     A«assaiBNT,  r-7> ' 

TaasTHu — POTa&«  cesTa. 

Yehy  extraordinary  contracts  have  been, 
entered  into  hy  the  promoter*  of  Railway 
Companies  for  aecurtng  Provisional  Coai* 
roitteea  irom   the  preliminary  expensest* 
and  it  is  not  wAhout  concern  that  we  find' 
some  of  these  arrangements  imprudently 
nrade  by  soltdun-s.    In  a  case  decided  in 
January  last*  and  just  reported  by  Mr^. 
Hare,*  it  appears  that   the  solicitor  re-) 
ceived  but  ^m  ill  return  for  the  kbour,  ex«» 
pente  and  respoastbility  he  incurred.     He' 
engaged  to  pay  wSi  expenses  incidental  to; 
die  project  up  to  the  time  of  the  payment' 
of  the  deposits  upon  shares,  such  cleposiu' 
being  held  liable  as  a  fund. for  repay mei^U. 
The  engagement  was  made  pa  the  implied', 
faith  of  his  being  continued  in  hts  oihce  of' 
solicitor  to  the  company.     Bat  he  was  #e- 
moved,  and  the  legal  objections  which  we' 
shall  presently  state,  were,  we-  think,  on-^ 
graciously  raised  to  his  demand.     In  sub-* 
stance,  the  facts  were  as  follow :—  ^ 

The  pteintiiF  was  the  ^rejector  and  rorai^! 
BoHcftor  of  a  jomt-stock  company,  formed  Tor 
making  ''The  Southampton^  Manchester,  and 
Oxford  Junction  Railway."  The  project  was 
brought  forward  with  great  labour  and  ex* 
pense,  and  was  Isdd  before  a  public  meeting^, 
which  approved  of  the  undertaking,  .and  at 
which  the  members  of  the  provisiOntil  commit-' 
tee  were  appointed,  and  eon^nted  po  act.  It^ 
was  suggested  to  the  plaintiff;:by  the  chaimuMH 
that  it  was  usual/or  thepnojector,  sbhcttor,  aad 
^ -       ,— 1-^ — ■.■■  .J 

*  See  ante,  p.  76,  as  to  the  practice  of  enforc- 
ing payment  by  attachment. 

*  Parsons  v.  Spooner,  5  Hare,  102. 
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cAar  offieen  of  umilar  telieiiiM,  4a  tcke  upon 
tbemtelvet  the  sole  risk  and  reaponsibility  of 
liM  undettoking,  and-  to  mdemnify  the  pro- 
TiaioBal  comttHtteea  $  viid  tfaednft  oif  «n  agree- 
saent  to  that  effect  was  handed  to  the  plaintiff, 
yriio^nkying  on  the  good  failb  of  the  ptovi- 
aional  eommittee,mnddMit  faevouid  bejcoutimwd 
aolicitor  to  the  nndertakhig,  and*  be  paid  .hie 
coeta  and  dieboraementv  aa  aoon  as  a  sufficient 
•mount  of  deposits  should  be  obtained^  aeeeded 
to  the  psopontiott  s  and  the  following  memo* 
i«id«im  WW  signed  bf  the  chainnan  on  behalf 
^  aU  preeenH  i-^'^'Mtmorundwm :  The  sirficitor 
and  other  officers,  as  they  may  be  appomted, 
het^by  pledge  themselves  to  pay  all  prebminary 
expenses,  and  hereby  give  a  general  indemnity 
to  the  provisional  committee,  collectively  and 
individually^  against  all  costs  and  charges  'of 
any  sort  that  may  be  incurred  in  prosecuting  or 
proasoting  this  scheme,  up  to  the  payment  of 
the  deposits,  to  which  fund  slone  they  look  for 
repayment  of  such  expenses  fnd  disburse- 
xnents,  and  fof  professional  remuneration,  the 
committee  agreemg  to  repay  such  costs,  ex- 
penses, and  disbursements,  and  the  reasonable 
and  proper  costs  of  the  said  officers  out  of  the 
said  deposits/' '  On  the  other  hand,  the  fol- 
lowing printed  circuhir  or  lorm  of  agreement 
was  signed  by  the  plaintiff,  and  sent  to  each 
member  of  tne  committee : — *'  Southampton, 
Manchester,  and  Oxford  Junction  Railway. 
I,  the  undersigned,  being  the  soHdtor  to  the 
above  project,  do  hereby  declare  and  agree, 
that  I  ao  not  hold  anjr  patron  or  member  of  the 
provisiond  or  managing  committee  thereof  in 
any  way  liable  or  responsible  to  me  for  the  re- 
payment of  anv  monies  I  may  have  expended, 
or  ahall  expena,  in  the  projecting,  promoting, 
or  prosecuting  this  object,  or  for  the  payment 
of  any  charges  for  professional  or  otner  ser- 
vile rendered  by  me  m  rdation  thereto,  or  in 
any  way  connected  therewith ;  and  I  declare 
and  agree,  that  I  look  to  the  deposits  or  joint- 
stock  of  the  said  Company  alone. as  the  fund 
and  means  of  tepidyment  of  si»eh  disburse- 
ments  and  payment  oT  professional  and  other 
•ervices.  And  I  undertake  to  pay  and  dis-^ 
diazge  all  expenses  incidental  to  the  said  pro- 
ject, and  the  prosecuting  thereof^  and  the  for- 
mation of  the  company,  up  to  the  time  of  pajr- 
ment  of  deposits  upon  shares  sufficient  m 
amount  to  repay,  satisfy,  and  dischaige  aUpi^- 
ments,  disbursements,  and  liabilities  made  or 
ikicuned  in  respect  to  the  matters  aforesaid, 
or  aoy  of  them,  up  to  that  time,  the  said  de» 
posits  or  joint  fund  being  held  fiable  for  such 
purpose  by  the  directors  or  trustees  of  the 
company.**    -       ^ 

*  Notwithslaiiding  this  arrangemeat,  tlie 
provitioiial  directors  discharged  the  plain- 
tiff as  their  solicitor,  and  reAised  to  |>ay  a 
demand,  which  (compared  wfth  others) 
aeema  of  very  xeasopable  i^mount,  viz.  897/. 
Xho  plaiuliff  filfd  his  bill  to  obtain  pay- 
■laiit  Atti  of  the  depoaiti  on  shares  aipount- 
ing  to  60 fifOi.    ThedefendaiiU  deaiun«d 


to  this  bill.  We  pass  over  one  of  the 
points  as  immaterial  to  our  present  pur5- 
pose,  and  shall  extract  so  much  of  the 
Vice-Chancellor's  judgment  as  relates  to 
the  liability  of  the  provisional  comnittee 
in  their  character  as  iruUees»  and  the  kgal 
ol^ection  to  the  arrangement  as  a  security 
for  future  costs. 

It  was  said  that  the  agreement  was  al- 
together illegal,  that  the  provisional  com- 
mittee were  to  be  viewed  as  tnnUee  for  the 
company  ;  and  that»  being  w^  they  did  an 
illegal  act  when  they  contracted,  that  they 
the  provisional  committee  should  not  be 
personally  liable  to  the  solicitor,  but  that 
the  solicitor  should  be  paid  out  of  the 
fund* 

The  Viee-ChmeeUor  sud,  ^The  argument 
is,  that  a  trustee  has  no  right  to  make  that 
species  of  contract;  because  it  deprived,  or 
tended  to  deprive,  the  etMtm*  que  trust  of  the 
benefit  of  that  security  which  they  would  have 
from  the  diligence  of  the  trustee  nimsdf,  if  he 
were  acting  upon  his  own  responsibility.  I 
cannot  accede  to  the  correctness  of  that  aiga- 
ment.  Primd  facie,  the  trustee  has  a  right  to 
be  indemnified  bv  his  eeeluit  que  trust  before 
he  incurs  any  liaoility/* 

Ori  the  other  ground  upon  which  the 
illegality  liad  been  argued*  oAmely»  that  it 
was  a  contract  by  a  solicttor  with  hie 
client  for  a  eecurUy  for  costs^  and  tliat  a 
sottcitM*  was  not  allowed  to  contract  for  a 
security  for  his  costs,  whether  professional 
or  out  of  pocket,  before  those  expenses 
have  been  incurred. 

His  Hoaottr  sud,  **  If,  however,  the  client, 
beinflp  a  trustee,  were  to  agree  with  a  solicitor 
that  lie  should  not  make  a  demand  upon  him 
personally,  but  that,  when  the  funds  should 
come  to  hand,  he  should  be  paid  out  qf  those 
funds,  such  claim  as  he  might  have  a  ri^hi  to 
make  against  fAefii,-^8uch  a  contract  may  be 
very  different  from  the  common  one  to  vnucb' 
the  rule  applies.  On  this  point,  1  do  not,how- 
ever»  tiunk  it  is  necessary  to  say  more  than 
that  the  present  case  does  not  fall  within  the 
general  rule  which  has  been  referred  to ;  for, 
kwking  at  the  two  documents,«^the  one  signed 
by  the  chairman  on  behalf  of  the  comMiy* 
and  the  other  signed  by  the  pluntiff,  urn  cir- 
culated at  the  request  of  the  chairman,  and  ac- 
quiesced in  by  the  company,— I  think,  upon  a 
fair  construction  of  these  two  mstruments,  and 
the  filets  stated' in  the  bill,  tha^  prior  to  the  ap- 
pointment of  the  provisional  committee,  some 
expenses  were  incurred. by  the  plaintiff  in  pao- 
moting  the  scheme,  to  the  payment  of  whidi 
he  might  be  entitled,  lliere  can  be  nothing 
illegal  in  th^  contract,  that  he  should^  outM 
the  deposits,  be  paid  the  expenses  which  had 
been  incurred  in  the  preparation  of  the  scheme 
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cienc  to  entitle  the  plaintiff  upon  the  bill  to 
8ome  relief^  whether  he  be  or  be  not  entitled  to 
aU  he  asks." 


adopted  by  the  provisional  committee  on  the  jit  will  be  fonnd  a  aummary  of  .the  hw  tuft*. 
t7th  of  Au^st ;  and,  if  so,  there  willbe  suffi-  |  cient  for  the  ordinary  neoeseitier  of  partiea  ea- 
^.nrf^  -.^fut-  ♦u^  -.i-.:*.*:ir *i.^  u:ii  *^  closing  under  this  act,  - 

''All  the  forms  which  hare  hiUierto  beeft 
isflued .  by  the  endwure  commiamoncni<  will .  ba 
found  ia  the  Appendix*  and  the  editor  has  beeo, 
at  some  paint  to  collect  from  parties  who  havo 
commenced  enclosures  under  the  new  act  such 
ofHuions  of  ^  commissioners  upon  jkh«  inter* 
pretarion  of  the  several  chmsesaa  hare  hithffr^ 
to  been  intimated  to  those  who  have  apfdied 
to  them." 

By  way  of  example  of  the  alithor'ft 
method  of  treating  hia  subject,  we  shall  ex- 
tract the  following  from  hia  first  chapteiv 
but  must  omit  the  notes  from  Paley*t 
Moral  Philosophjand  the  13th  chapter  of 
Genesis: — 

"Several  of  the  writers  upon  the  Law  of 
Ck»nmon  Rights  have  exercised  mi^^h  industry 
in  attempting  to  trace  the  origin  of  their  aulK 
ject;  and  some  think  they  find  it  in  the 
Agrarian  Law  of  the  Roman  republic,  and  ia 
the  licinian  and  other  laws  which  were  enacted 
to  Kgulate  the  right  so  given.  In  truth,  how- 
ever«  the  right  of  common  ia  indebted  for  its 
origin  to  "ho  municipal  law.  It  has  alwa)a| 
been  co-existent  with  t^ie.disproportionof  hind 
to  population ;  it  grows  restricted  as  that  dis- 
proportion decreases ;  and  it  must  every  wWp 
disimpear  when  the  ^proportion  cea»es.  We 
might  expect  to  find  contests  as  to  nghu  of 
common  first,  occurring  in  a  country  where 
herbage  was  acantv ;  and  accordingly  we  dis- 
cern the  first  ruae  neural  contest  upon  thp 
subject  of  surcharging  common  laxids  in  the 
disputes  which  arose  between  the  herdsmen  of 
Abndiam  and  Lot.  .      s ,       .  .  ^. 

"  In  our  own  country  we  haye  neither  recorq 
nor  tradition  anterior  to  the  existence  of  a  pro- 
perty in  land.  Without  entenng  upon  the 
queaUon  of  the  origin  of  feuds  andi  of  manors^ 
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The  Jet  for  the  Enclosure  of  Commons  in 
England  and  fVales :  with  a  Treatise 
on  the  Law  of  Bights  of  Commons^  in 
reference  to  this  Jict;  and  Fonns  as 
settled  by  the  Commissioners^  <jfc.,  8^c> 
By  Grorgis  Wing  rove  Cooks,  £sq.» 
of  the  Middle  Temple,  Barrister-at-Law. 
.  Xiondon :  Owen  Richards.  184$.  Pp. 
331. 

This  volume  is  a  convenient  manual  for 
those  who  are  engaged  in  carrying  the  pro- 
visions of  the  late  act  into  effect  for  the 
inclqeure  of  commons.    It  treats 

let.  Of  rights  of  common,  and  ^he  several 
kinds  of  commons  generally ;  2.  Of  the  several 
kinds  of  commons. 

and.  Of  common  of  pasture  .*  1.  Appendant ; 
3.  Appurtenant  I  3.  In  gross;  4.  rur  cause 
de  vicinage. 

Srd.  Of  commons  other  than  common  of 
pasture:  estovers,  turbary,  common  in  the 
soiL  piscary. 

4th.  Of  Wastes :  1.  Common  lands,  the 
Qorial    waste,    woodlands,    stinted    pastures, 
ibtests;  2.  Oommonable  l^nds,  lammas  lands, 
sihack. 

5th.  Of  the  creation,  alienation,  and  extin- 
ffuiahment  of  rights  of  common. 
^  6th.  Of  the  rights  of  lords  of  the  soil  and  of 
ccHnmoners:  1.  Rights  of  the  lord  to  approve 
«-to  eommdn— ^  mines;  3.  ^ghts  <n  the 
eoimnoner  dependent  upon  custom  or,  j^re- 
scriptionl    Wnat  customs  are  good. 

Tib.  Of  enclosure:  1.  By  the  lord;  2.  By 
ajp-eemenf  between  the  lord  and  the  com- 
moners; 3.  By  act  of  parliament;  4.  By  en- 
croachments. 

8th.  Of  the  evidence  in  claims  of  rights  of 
common. 

Hien-foHowi  the  act  8  A  9  Vict,  c  118 ; 
adid  the  Appendix  contains  the  2  &  3  W. 
4,  c.  71 ;  with  forms  of  application  for  en- 
cfoaurei  exchange,  and  division ;  notices ; 
claims.  Sec, 

Tlie  editor  with  beconing  humilitj  ob- 
thftt — 


I  we  may  sulficienUy  understand,  that  since  the 
le  wnsn  I*    "  *  -'••••     ^  ^ 


^  The  introductory  treaHse  is  necessarily  hut 
meagre,  when  eonipared  with  the  extent  and 
importance  of  the  branch  of  law  of  which  it 
treats;  and  it  was  thought  advisable  to  insert 
in  it  many  rudimental  matters  which  would 
liave  hetsm  omittod'  had  it  been  addressed  soldy 
to  the  pni^noii.    h  is  hoped,  however,  that 


itime  wlisn  the  history  of  this  isUind  begins,  a 
title  has  nev^r  been  wanting  in  son^  person  t^ 
every  rood  of  land  in  Britsun.     There  was 
everywhere  some  lord  of  the  district,  whose 
wedth  was  in  proportion  to  the  number  of  his 
ntainers  rather  mn  to  tha  extent  of  his  lands. 
So  longas  thspopula^n  was  scanty,  land  was 
too  sbundaat  to  be  cultivated  for  pasture  i 
after  as  much  as  the  population  could  till  had 
been    parcelled   out,   with   a   reservation   of 
services,  there   was    still   a  largi^  remainiag 
waste,  upon  which  the  cattle  used  in  tiOage 
mightpastttf*.'  The  waste  was  the  lord.'s,  but 
iU  extent  was  beyond  his  power  of  occupation, 
and  the  tenanU  of  his  arable  lands  used  it  untu 
he  chose  to  reclaim  it.    Among  a  people  whose 
passion  for  independence  entered  into'  all'  thehr 
msUtutions,  that  which  waa  originally  a  right 
as  against  strangers  soon  grew  into  a  right 
even  against  the  knrd  himself.    The  protcctioa 
and  limitation  of   thia  right   were  probably 
among  the  earliest  of  the  provisions  of  thai 
I  traditionary  eode  which  we  call  our  common 
'Uw. 
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*  However  this  may  be,  St  is  certain  Aat 
Tigbta  of  common  were  known  to  our  oldest 
text  writers  nearly  as  tliej  are  known  to  us  at 
this  &AJ,  Bracton,  one  of  the  earliest  and 
most  venerated  of  these,  wrote  npon  this  sub- 
let in  die  13th  centnrjr.  He  has  a  chapter  on 
rights  o£  common,  which  would  not  be  out  of 
place  in  a  modem  treatise  ;  and  even  Bracton 
IS  compelled  to  cite  anterior  writers,  and  ex- 

Sresses  himself  frequently  in  terms  drawn  from 
%e  civilians- 

••  A  right  of  common  has  been  defined  to  Be 
a  right  which  one  or  more  persons  may  have 
to  take  or  use  some  portion  of  that  which 
^wtfierpepson's  soil  oaitDzally  produces. 
.  "  lights  of  common  ave  athet  appendant, 
appurtenant,  in  gross,  or  pur  cause  de  vicinage. 

"1.  Right  of  common  appendant  is  a  right 
xustomariTy  annexed  to  the  possession  of  arable 
land,  by  which  Ae  owner  thereof  is  entitled  to 
the  use  of  the  manorial  waste  for  such  purposes 
as  are  necessary  to  the  maintenance  of  his  hus- 
bandry. 

"2.  Bight  of  common  appurtenant  is  a 
xight  depending  upon  a  grant  or  upon  a.  pre- 
■cription,.  which!  si:^po«e8  a  grant  annexing  to 
parocular  lands  a  right  of  user  of  a  particular 
jaaste. 

.  *'  3.  Right  of  commoa  in  gross  is  a  right  de- 
pending upon  a  grant  or  pnescriptionr  entitling 
we  possessor  to.  soi^  user  of  a  particular 
jraete,  without  reference  to  any  tenure  of  land^ 
.  '*  4L  Right  of  ccRumon  pnr  cause  de  vicinage 
is  the  right  which,  the  commoners  of  adjoining 
«rsitea  have  of  suffering  their  cattle,  to*  stray 
lover  each  other's  boundary. 

•'  In  these  definitions  it  must  be  understood, 
that  the  word  waste  is  intended  to  include  all 
lands  which  are  tba  subj^  of  a*,  right  of 
common." 
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nmt  cdltioii.  o£  tkb-  isoik;  which  vs 
"wnMtTt^  be  pemAailjrwim:  adapted  ibr  Hm 
profaBsion,  has  Jiist  been  published*  for  the 
^iBSuiug  year-  It  comprises  a  Calendar,  in 
JBiHi^,--besids&  tha  uanal  iafoimtio»  o£  tiic 
^Itotiii^  i^stmne^sitltogl  aBv880nBn%'-"*49e4HiMi 
iffe  stated  of  legal  proeeedIiig#,  and  the  scepe  to 
b^e  takon  under  the  several  statutes  relating  to 
jpBM^iMtries^  mnnicipal  ODfp^ntbna^  hig)w 

*  •  We  list  of  the  Jm%er  and'  ofBtenr*  of  the*  su- 
jperior  and  othen  courts,  eontains  the  several) 
^Msnges  and  pramationa  d»iMi«t»  tba  timaof 


Ifi  \yBsiioery,  tfte  Queeu^  IMneli*,  v»uiuiiimii 
'ffcav,  ]fixf*nei|uev,.  tite  Judunsi  CoininfUee  on 
w9  PHvy  Council^  Auliiiraliv,  Beaesissticai^, 
OhuMiuptcy.  CeilfMid.  C^nniml,  mot  IkisoiveBti 
vMiMe  C^Mitta* 


Accompanying  the  list  of  officers  connected 
with  the  several  courts,  the  times  of  alteiidaM 
as  last  altered  are  stated,  and  the  holidays  k^ 
at  each : — 

Lam  f]gUxa  emd  Hme$  of  atiendmcer 

Chancery  Offices,  Queen's  Bench.  Common 
Fleas,  Exchequer,  Admiraltv  ard"  Ecclesiasti- 
cal, Local  Courts,. Patent  Office,  Record  Office, 
Registrars  of  Deeds,  Commissioners  for  taking 
Affidavits. 

Holidofa : 

Chancery  Offices. 
Common  Law  Offices. 

The  work  also  comprises  the  times  of  hold- 
ing the  Quarter  Sessions,  with  hsts  of  the  Fo- 
licB  Magietrates  and  Gommissioners,  and  the 
Hfogistmtts  and  Law  Officers  of  the  Ci^  of 
London.;  alio  the  Colonial  J«ii|seB  aad  Law 
Officers. 

Under  the  head  of  the  Bar  ia  comprised  the 
Queen's  Counsel  and  Serjeants,  according  to 
their  rank  or  order  of  precedence,  with  the 
namea  of  the  Barristers  called  in  r844— 1»46  ; 
and  the  Regulitioits  of  the  Inns  ef  Court  fl# 
the  Admissian  of  Students,  and  CaUing  to  the 
Bar. 

To  which  are  added  the  faifasriBr B>*> ' — 
'FWhc  Coramissionera;  Copyhoia  Cpmnrie.^ 
skners ;  Recorders ;  Town  Cljsiire ;  €3ieite  of 
the  Peace;  Clerks  to  the  Magistratea. 

The  regulations  at  the  Office  of  Registrar  of 
Attornevs  and  Solicitors  are  sUted,  and  a  fiat 
given  ot  the  Examiners  of  Articled  Clecks.  Tbe 
Est  of  Provmcial  Law  Societies  is  corrected  to 
the  present  time,  with  the  objects  of  the  Incorpo- 
rated  Law  Society  and  the  United  Law  Clerka* 
Society,  The  list  of  Perpetual  ComanssioncrB 
under  the  Fines  and  Recoveries  Act  has  been 
corrected  from  the  London  Gaietta  sad 
other  sources,  collected  during^  year. 

Amongst  the  odditione  made  atDorki 
is  a  Hst  6f  '^Lawyen  in  Pftrliameat,'' 
will,  no  donbt,  be  found  useful  in  the 
session,  when  new  or  old  measures  of  Lav  Kom 
Ugna  ass  undft  coosidcratkm.  These  **M^ 
nonrabls  Members  "  should  be  csilsd  ttpes  im 
protect  the  public  and  the  profession  tkoni 
future  mischiefs. 

We  would  slso  can  the  attention  of  thoae  it 
may  oooosni,  to  the  list  of  Gevsramflot  Sotic^ 
tors«  many  of  v^om  are  MembexwoC  the  BMr^— 
contrary,  we  are  persuaded,  to  the  Ummuiimmt9 
e£  both  hsaechaa  of  thepnafisaia«i. 

A  list  of  Parliamentary  Agenle  tKbm  mm  «» 
iieiton^  is  also'  given.  None  faat  adKcilBra 
shotdd  be  dlowed  to  act^ia  ihm  bgidr  bniiimM 
befoK  paifianeat. 

In  tHe  present  edition  will aftobe fbdnd  >a 
tadkx  to  the  General  Acts  rekOhg  kf  tkaLam; 
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A  Hat  of  ad  valorem  and  oiher  StamM. 

A  Table  of  Difltnbotlonof  Intestate's  JSetafe. 

A  Table  of  the  Kacpectation  of  Life. 

A  List  of  Insurance  Offices  and  Rates  of  In- 
anrance. 

A  list  of  London  Bankers;  the  Transfer 
and  Dividend  Da^^s. 

A  Regal  Table. 

And  a  Diary  for  l847»  with  times  of  Legal 
Proceedings  under  the  various  Statutes  and 
Rules  of  Uourt.  Half  a  page  is  allowed  for  the 
Memorandum  of  each  daj  Uurougheat  the  year, 
and  where  required,  an  inteiieaved  copy  may 
be  procured. 
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AT 


.  A  SKBIS8  of  Short  TracU  on  Ptractical 
Subjects,  has  recently  been  conmenced 
by  Hr.  Moaelej.*  The  stik^ecte  selected 
are  mek  as  he  deeme  net  of  suHiciewt  ex* 
tent  Uf  ctmetituCe  a  voTvime,  yet  of  each 
importance  aa  to  claim  a  coneidemtion 
aornetiniies  mere  full  tlrnn  they  hare  re- 
ceived m  works  which,  firom  the  wide 
field  ibey  embrace,  have  been  treated  only 
inridslally*  Eaeb  Iktk  work  ia  dtraiyieil 
tobv  ooniplete  m  kaelfr  and  Mr,  MeaeJity 
naa  imoe  a  jwRciatie  choice^  ih  comiiieao 
ing  the  series,  with  the  practice  at  the 
Ju^jea*^  Chambers.  He  treats  first  of  the 
power  efjiidges;.nextor  the  aumiaona^wben 
graated,  how  served,  and  iu  etfbct  on  the 
peariing  prececdiaga ;  ita  atteadance^  &e. 
Then  of  orders,  how  enforces^  and  herein 
of  costs;  te.  And  laslfy»  of  appeals  iVem 
tbe*  jvdgea'  dectsiona ;  affidavita,.  Ac. 

wmvnLw  or  xeooBi  at  cBaaiacaa^. 
The  cases  andf  other  authorities  regard- 
ing the  judgea"  power,  are  carefully  col- 
leeiedaafoUMr:— 

*The  history  ofthe  anthority  of  ther  jndges 
ftt^  AamBenrn  somewBr.t  obscure-  and  uneeiw 
tahi.  (Vhbfer  ffiUmif,  C.  J.,  in  Rex  v.  ifinmn, 
YfSniot'^  Notes,  264.)  It  i»  said  to  have  been 
ettra9ed  time  out  of  mind^  and  to  have  arisen 
from  die  overflow  of  business  to  the  court,  (per 
Vkim  J*»  hi  BMr.  pm^,  4  Burr.  2571»)  so 
tO'Vra  conatantand  immemorial  usage,  sanctiP- 
fied  and  reeoanised  by  the  Courts  of  Westmin- 
aterBaO,  ana  in  many  instteces  by  the  legis. 
laflai^;  nd  iiow^  become  as  nrach  a  part  of  the 
law  of  the  hmd'asany  other  oerane  of  practice, 
wUdr  caatan  has  introdaced  and  established. 
(Ar  irSboC,  C»  J,,  in  Beafi  r.  Aknm,  Wihnof  s 
Nbtes,  364.)  Ao^t  is  said  to  Be  matter  of  tra- 
dANi,tto*be  ftaittl  ofthe  oflloers  of  the*  conrt* 


(Per  Lord  Bfan^ldy  4  Burr,  2S66.)  But  hew*  ^ 
ever  antiem  the  power  of  a  judge  at  cliamhtfa' 
maj  have  been,  the  estensive  practice  to  which. . 
it  18  now  applied  is  of  comparatively  recent 
date.  Thus  it  is  said  by  Wiimoi,  C.  J^  (in  Bern 
V.  Almon^  Wilmot^s  Notes,  264,)  that  after  cava* 
kil  search  by  himself  and  Mr.  Dunoiaa,'  no 
account  of  the  practice  of  summonses  had  beea , 
ibund,  and  the  case  of  the  mayor  of  Maidstoas^ . 
(Popham,  180,)  was  the  earliest  in  which  meiw 
tion  was  made  of  them,  and  thaW  though  1 


ence  to  them  is  made  by  Lord  Coke,  these 

pear  to  have  been  rather  like 

Hifitancea  than  an  established  lawful  practicar 


highV  i 
lawfoi  1 


ihese  ap- 
ifffegalar 


•  Urn  1hwts,.W  J.  Moaeley,  Esq, 

aiXaw.     No.  TT    Summonses  and  Orders. 
Stevens  k  Norton,  1846.    Pp.  48* 


(Vide per  fVUmot,  J.,  in  Wilmof s Notes,  2d4A 
And  It  would  appear  that  summonses  aad  ^ 
orders  did  not  form  any  important  part  of  the  . 
practice  of  the  courts  till  the  time  to  whicb 
Barnes'  Notes  in  C.  P.  refer,  for,  except  the 
ease  above  referred  to,  there  appears  to  be  aa^ 
mention  of  summonses  or  orders  in  any  o£  tha* 
veports  anterior  to  these.    And  indeed,  oa  fe«' 
ference  to  Vin.  Abr.  (title,  Venu3.---€faaa9e  oi^ 
it  will  be  seen  diat  up  to  the  thne  to  wlndl" 
those  reports  extend,  the  venue  was  changed 
by  motion  to  the  court,  and  after  that  thne  bf' 
application  to  the  iudgp  at  chambers.    So  it 
appears  that  amendments  of  pleadings  *  weiai 
formerly  made  by  motion  to  the  court,  aa  lala< 
as  the  time  of  King  Wilfiam  aad  Queen  Aaaa«f 
(Vide  10  Mod.  88— Salk.  4^0    And  there  ia 
no  doubt  that,  till  recentfy,.  whenever  the  coast . 
were  sitting  on  in  term  time,  the  proper  couca*^* 
was  to  apply  to  a  court  and  not  to  a  judge. 

*^  But  at  whatever  time  the  practice  of  jiidjga» 
at  chambers  mav  have  come  into  use,  it  ia- 
pretty  clear  for  wnat  object  it  was  introducsdy» 
viz. :  '  for  the  eaise  and  convenience  of  tba 
enitors  of  the  court — to  accommodate  thein  at 
a.  much  easier  expense,  and  with  less  trouble- 
in  a  great  variety  of  caase,  espeeia]ly  in  vaai^ 
tion  time,  when  theM  wa8>  a  great  multiplicitf 
of  business ;  and  the  saving  of  the  time  of  tba 
oonrt  in  adjusting  trifling  mattecai  which  might 
be  so  mach  better  emploved  in  momeoCoaaft 
ones,  was  no  inconsiderable  motive  in 
bfishing  it^**  ( Per  WUmot,  J.,  in  Jte  v.  i 
Wilmot's  Notes,  264.)    And  in  adapting  ttti» 
easy  and  expeditious  n»ode  of  regulating:  the 
proceedin||S  in  actions,  the  courts  oxAy  tauoH- 
cised  their  ordinary  powers.    For  all  judgaa- 
have,  by  common  uiw,  authority  to  alter  andi 
modify  the  anoceedinge  of  tfattr  coiicts,  a jpowvar 
ao  fiequentif  used  by  tften  by  means  of  solef* 
.and  oraera,&c.    And  this  in  pursuance  oftfiat 
general  authority  which  the^  have  byiraplic»-^ 
ttOD  of  law,  of  domg  all  things  necessary  fbr 
carrying,  out  the  jurisdiction  which  they  ooii^ 
asof  apfXMating  necessary  offioers,  {lUfeicaff'r*. , 
WoTiHUt  r  Roll.  Abr.  526,)— of  issuinjc.  pio» 
„cess,  (2  Roll    Abr.  277,)^of  granting  mipar- 
lances,  (I  Salk.  408,)— even  where  no  such' : 
power  on  the  creation  of  the  court  is  grantad  * 
to  tilem.    And  this  probably  in  porsuance  oT 
the  ehril«  laa^  maaim,  Cii<  jwriMcHo  daia  mi^ 
^  ^aeyae  coaossse  esft  etdealar  Jiae  jttQm  . 
jwrddictio  explieari  mm  potmt,  D,  2,  1,  2. 
"  And  it  is  to  this  power,  probably,  la  which 
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Bwon  BKfkj  refers,  wbeit  he  says, '  that  aioce 
the  Uniformity  Proceas  Act,  a  judge  at  cham- 
bers t8  in  a  very  different  situation  to  what  he 
was  before  that  act :  a  great  deal  of  new  busi- 
nets  is  now  thrown  upon  him^  and,  though  the 
•et  does  not  certainly  give  power  to  a  single 
Jffdge  in  express  terms,  it  seems  implicitly 
given  him  in  some  cases,  as  where  the  decla- 
ration is  delivered  in  vacation  and  is  irregular, 
cannot  an  apptication  be  made  to  a  judge  to 
set  aside  the  declaration  with  costs  ?'  {Hvghes 
V.  BrtfiMf,  2  Dowl.  132.) 

As  to  the  light  in  which  a  judge,  sitting  at 
diambers,  is  to  be  considered,  and  whether  he 
represents,  or  rather  constitutes,  a  whole  court, 
or  is  to  be  considered  rather  as  an  officer  ap- 
pdinted  by  the  court  to  decide  upon  incidental 
questions 'which  may  arise  in  the  course  of  an 
action,  appears  to  be  a  point  of  difficulty.  In 
Her  V.  Almon  (Wilraot's  Notes,  265.  266,)  the 
cbnrt  clearly  seemed  to  hold,  and  indeed  acted 
•upon  the  nrst  position,  viz.^  that  a  judge  at 
chambers'  exercised  the  full  authority  of  the 
court,  and  fully  represented  it  the  same  as  if 
the  court  itself  were  there,  and  the  same  as  he 
would  at  the  side  bar.  So  it  was  said  by  Tln- 
dal,  C.  J.,  that '  The  authority  of  a  judge  sit- 
ting in  chambers  to  make  orders,  when  con- 
sidered on  principle,  is  the  authoritv  of  the 
<»urt  itself,  for  no  order  which  is  maae  can  be 
enforced  by  attachment  until  it  has  been  first 
made  a  rule  of  court ;  and  a  party  who  dis- 
putes the  propriety  of  tfie  order  nas  the  oppor- 
tunity, in  the  present  instance,  to  question  its 
ralidity  by  application  to  the  court.  On  any 
odier  principle  it  is  difficult  to  account  for  the 
vdidity  of  many  acts  done  by  a  single  judge  at 
chambers,  such  as  setting  aside  irregular  judg- 
mients,  signed  in  vacation,  which  Judgments 
are  to  be  considered  on  principle  the  acts  of 
the  whole  court,  discharging  persons  under 
writs  of  execution  improperly  taken  out,  and 
the  Kke.'  (Per  'Rndal,  C.  J.,  in  9  Bingh.  104, 
9  M.  &  Sc.  119*)  It  does  not,  however,  clearly 
appear  in  this  last  decision  to  have  been  held 
that  the  court  itself  is  to  be  supposed  as  ac- 
tiAlly  sitting  at  chambers,  for  the  judge*s 
authority  may  be  *  the  authority  of  the  court 
itself,  and  his  judgments  considered  as  the  acts 
of 'the  court,*  as  done  through  him  as  the  de- 
puty of  the  court,  without  supposing  the  court 
actually  present,  the  same  as  many  other  acts 
done  by  the  officers  of  the  conrt,  as  the  mas- 
ters, prothonotaries,  &c..  are  considered  sub- 
stantially as  the  acts  of  the  court.  The  words, 
liowever,  would  appear,  perhaps,  on  the  whole, 
as  confirming  the  principle  Ida  down  in  Bex  v. 
Ahnon,  and  as  sucn  are  liable  to  some  objec- 
tiotis.  For  if  the  court  must  'adopt'  the  de 
cision  of  the  judge  at  chambers,  by  making  it 
a  rule  of  court  before  they  can  act  upon  it,  as 
by  Issuing  an  attachment  for  disobedience  to  it, 
it  would  appear  that  it  was  not  originally  the 
act  of  the  court.  Again,  if  any  one  judge  can 
thus  completely  represent  the  whole  court,  the 
court  may  be  sitting  in  five  different  places  at 
once.    So  if  the  decision  of  a  judge  at  cham- 


bers is  the  decision  of  the  whole  court,  ma  ap- 
peal from  his  decision  must  be  to  a  court  of 
error.  And  lastly,  as  already  has  been  observed, 
that  originaUy  ajudge  at  chambers  only  had 
authority  to  act  out  of  term  time,  when  the 
court  had  no  power  to  sit  at  all,  much  less  by 
a  judge  at  chambers,  so  that  if  his  power  were 
only  that  of  the  court  it  could  never  have  ex- 
isted. The  two  first  of  these  obiectionB  wets 
adverted  to  in  Bex  v.  Abnon^  (Witnol^s  Not«^ 
264,  265,)  but  scarcely  appear  to  have  been 
satisfactorily  answered. 

Besides  this  authority  of  a  judge  at  cham- 
bers by  common  law,  they  have  an  extensive 
authority  cast  upon  tiiem  by  various  sUtutca, 
to  act  in  certain  matters  not  of  sufficient  im- 
portance to  require  the  judgement  of  the  whole 
court,  or  of  a  nature  requiring  a  speedy  and 
summary  decision.  And  whenever  such  power 
is  conferred  by  statute,  or  otherwiae,  the  judge 
will  have  just  precisely  so  much  original  power 
as  is  containen  within  the  words  of  the  aUtnte 
and  no  move,  for  all  delegations  of  judjcaal 
power  are  construed  strictly.  And,  therefiDre, 
if  he  exceed  his  authority  in  any  degree, 
or  do  not  act  up  to  it  in  a  nuumer  pcHiited 
out,  or  in  any  way  deviate  ftom  the  au- 
thority as  given,  his  acta  will  be  void.  But 
when  once  the  extent  of  the  original  power 
granted  is  asceruined,  everything  neceasa^ 
for  carrying  out  that  power  will  be  implied. 
And,  therefore,  where  an  authority  ia  g^ivea  to 
a  judge  at  chambers  to  hear  and  determine  cer^ 
tain  matters,  he  will  have  power  of  summon- 
ing the  parties,  &c.,  and  doing  all  things'  ne- 
cessary for  carrying  out  the  powers  granted. 
{VideMetealfY.  WorseUy,  1  ifcll.  Abr.  526.— 
2  Roll:  Abr.  277.-1  Salk.  408.)  But  probably 
only  such  powers  as  judges  at  chambers  usually 
have  in  like  matters. 

''As  above  remarked,  the  authoritv  of  a 
judge  at  chambers,  whether  it  accrue  to  mm  by 
custom  of  the  court,  by  statute,  or  rule  of 
court  in  pursuance  of  such  statute,  nrast  be 
pursued  strictiy;  and  to  do  this,  since  the 
power  which  he  holds  is  for  the  public  benefit, 
he  must  exercise  it  up  to  the  ftill  limits  to  which 
it  extends,  and  yet  not  one  tittle  beyond  it 
And  when  it  appears  from  the  practice,  or  from 
express  or  imphed  words  of  a  statute,  (aa  where 
he  is  to  use  his  discretion,)  that  the  decision  of 
ajudge  at  chambers  is  to  be  final,  the  court 
above  cannot  and  will  not  interfere.  {Parhee 
V.  Edge,  1  Cr.  &  M.  429.— TTle  King  v.  Ar^ 
bishop  of  York,  1  Ad.  8c  El.  397.— So  also  it 
must  be  used  in  the  manner  2H>inted  out  bj 
custom  or  Act  of  Pariiament,  &c.,  bv  which  it 
is  created.  And  it  is  said  by  Lord  Mansfield, 
that  the  practice  of  the  judge  at  chambers  is 
matter  of  tradition,  resting  on  the*  memoiy  of 
the  officers  of  the  court,  of  whom  the  ^ud^s, 
as  in  other  matters  of  practice,  will  inquire. 
The  books,  however,  sucn  as  the  reports,  are 
evidence,  no  doubt,  of  what  the  judges,  br  the 
advice  of  the  ofiiciers,  hare  heretofore  oeter* 
mined  to  be  the  practice.  And  this  practice  is 
binding  on  the  judge,  for  though  in  deciding 
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on  tbe  mefits  of  the  applieation,  &c.,  he  may 
and  does  in  most  esees  use  hia  discretion ;  yet 
flo&ras  the  bringing  the  application  before 
him  and  dispensing  i^  &c.  is  concerned,  he  is 
bound  by  the  practice  of  the  court,  which  is 
part  of  the  law  of  that  court.  So  the  power  of 
a  judge  at  chambers  must  be  used  in  accord- 
ance fnth  the  line  pointed  out  by  the  custom 
or  statute  creating  it.  And,  therefore,  where 
by  a  custom  or  statute  a  judge  at  chambers  has 
power  to  grant  an  order  only  out  of  term,  an 
order  made  in  term  time  will  be  void.  So,  no 
doubt, .  if  the  particular  place  for  making  a 
summons  or  oraer,  as  on  circuit  or  at  cham- 
bers, were  pointed  out,  it  must  be  followed. 
So  the  power  of  judges  at  chambers,  to 
grant  summonses  and  orders,  whether  it  ac- 
crues b]^  statute  or  by  custom,  like  all  other 
powers  in  law,  can  be  exercised  only  by  those 
on  whom,  by  statute  or  by  custom,  it  is  strictiy 
confened. 

APPEAL  noM  juimib'b  dbcisiok. 

The  judge's  decision  may  be  impeached 
either  by  application  to  himself  or  by  mo- 
tion to  the  court.  Under  these  two 
hcfKla  the  cases  are  thua  arranged  and 
examined: 

1.  By  JppHeaihn  to  the  Judge, 

r  **  If  a  party  be  dissatisfied  with  the  decision 
of  a  judge  at  chambers,  he  may  have  such  de- 
.  cision  reviewed  b^  taking  out  anothersummons, 
returnable  before  a  judge.  But  where  the  se- 
cond decision  will  m  any  way  impugn  the 
former,  application  should  be  maae  to  the 
ja^^  who  inade  the  first,  for  it  has  been  said 
to  be  hiffhly  irregular  to  make  an  application 
to  a  judge  at,  chamberi  for  an  order  which  has 
alreaay  been  relused,  or  to  set  aside  an  order 
that  has  already  been  made  by  another  judge, 
or  in  any  way  to  attempt  to  impeach  the  deci- 
sion of  one  judge  by  that  of  another:  and 
though  the  summons  will  be  granted  ly  any 
judge*  y«t  CO  judge  will  entertain  a  matter  at 
chambers  Uiat  has  already  beeo  adjudicated  on 
by  another,  but  will  refer  the  parties  to  the 
nme  judge.  {Wrigjjkt  v.  SieuiBS<m»  5  Taunt 
S50.~Per  Park,  J.,  in  Jo&fuoii  V.  Kennedy^  4 
DowL  346,)  But  .if  the  jud^.who  made  the 
order  is  not  at  chambers,  oi:  is  on  circuit,  and 
the  matter  be  pressing,  a  summons  ma^  no 
doubt  be  taken  out  before  the  judge  who  is  at 
chambers*  and  all  these  facta  being  stated  be* 
fan  hinif  he  will  use  his  discretion,  and  adju- 
dicate on  the  matter*  or  refer  the  party  to  the 
other  jnd^y  as  he  (lunks  fit.  And  if  there  be 
any  alteration  of  the  bets  so  that  a  new  deci- 
aioti  win  not  in  asiy  way  impugn  the  former, 
there  ia  probably  no  ol^jectiqu- to  taking  oiitthe 
•timmona  before  another  judg^  . . 

2.  Mif  Motion  toiheCowrl 

••  So  the  order  of  a  judge  may  be  set  aside  by 
umfication  to  the  court  above,  and  this  it  is 
eaid   though   the   decision  of  the  ease  were 


on  this  merits.  (Pike  v.  Daffis,  8  DowL  38^. 
And,  as  has  been  remarked,  the  court  wiU 
not  review  the  decision  of  a  judge  at  cham- 
bers, in  matters  in  which,  either  from  the 
express  words  of  the  authority  by  which  lie 
acts,  as  of  an  Act  of  Parliament,  or  in  matters 
from  the  very  nature  of  which  he  must  act  at 
his  discretion.  So  the  court  will  not  review  a 
judge's  order  if  it  has  been  made  by  the  con* 
sent  of  the  parties  and  that  appears  on  the  face 
of  it,  but  if  it  be  irregular,  application  should 
be  made  to  the  judge  who  granted  it  and  he 
will  set  it  aside.  But  when  parties  have  con* 
sented  to  a  judge's  order  to  act  as  for  judg- 
ment debt  and  costs,  but  something  remaina^ 
to  be  done  by  the  court,  in  order  to  carry  out 
the  act,  as  allowing  the  judgment  to  be  signed* 
the  court  may  and  will  mterfere  and  set  aside 
the  judge's .  order.  Therefore,  when  an  order 
or  agreement  of  the  parties  for  the  payment  of 
the  debt  and  costs  was  made  by,  a  judge, ,  and 
before  the  day  of  payment  the  defendant  dis- 
covered new  evidence  which  would  enable  him 
to  prove  his  plea,  the  court,  on  application,  set 
aside  the  order  of  the  judge.   {iVade  v.  Stmeon, 

2  Dowl.  &  L.  658.)  But  the  Ck)urt  of  Com- 
mon Pleas  refused  to  set  aside  an  action  which 
had  been  brought  there  on  the  agreement  on 
which  this  order  had  been  made.  {Wade  v. 
Simeon,  3  Dowl.  &  L.  27.)  And  wherever  a 
judge  is  expressly  or  impliedly  vested  by  a 
a  statute  witn  discretionary  power  in  deci(ung 
on  any  matter  in  which  he  is  to  guide  his  de- 
termination according  to  the  facts  of  each  par- 
ticular case  there,  his  decision  will  be  final  and 
not  liable  to  be  set  aside  by  the  court  above. 
(Lench  v,  Pargiter,  1  Dowl.  68.— Por^  v. 
E^e,  1  Cr.  &  M.  ^29.— The  king  y.  the  Arck^ 
bishop  of  York,  1  Ad.  &  EL  3970  But  the 
court  will  hear  the  argument,  if  it  be  desired 
by  the  learned  jndge  before  whom  the  point 
was  raised  at  coambers,  not  deUverin|;.  any 
judgment  but  communicating  their  opinion  to 
the  learned  jud«€,  and  leaving  him  afterwaras 
to  make  his  order  at  chambers.  (Smith  v.  Bird, 

3  DowL  643.) 

"  As  to  where  the  Judge  will  have  a  discre- 
tionary power  or  not  must  depend  upon  the 
words  of  each  act  or  rule.  Thus*  it  has  been 
held  that  the  Court  above  will  review  the  deci- 
sion of  a  judge  at  chambers,  where  in  pursu- 
ance of  the^.  G.  H.  T.  4  WiU.  IV.,  he  1^ 
decided  as  to  whether  two  counts  or  two  pleaa 
were  founded  on  the  same  subject  inatter,^  but 
they  will  not  review  his  decision,  where  in  pur- 
suance of.  sixth  rule  he  has  upon  its  appearing 
to  him  that  some  distinct  subject  matter  chT 
compkunt»  or  defiance,  was  intended  to  beset 
up  under  each  of  the  two  counts  or  declara- 
tions^  because  in  the  former  case  he  had  not 
discretionary  power,  but  in  thatett?r  he  had. 
(Jeukins  v.  TVe/oar,  I  M.  &  W;  16--CTormon- 
detejf  V.  Payne,  3  Bingh.  N.  C.  708.)  So  where* 
under  LordTenterden's  Act,  the  9  Gep.  TV.  c. 
15,  which  provides  that,  if  a  court  or  judge 
shall  think  fit  so  to  do  to  cause  the  record  on  ^ 
which  any  trial  may  be  pending,  before  any 
such  judge  or  court*  in  any  civil  action*  or  m 
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any  indictment  or.inforouUioii  for  any  misde* 
jDManonr  m^ore.ax^  varianoe  tflidl<amiear  Iib- 
^tire^n-any  nmtter  m  writiiig  ,or  jirint  produced 
fa  «i^denoe,  tuad  the  Techatt  and  setting  forth 
'Aereof  -npan  fhe  record  witerec^  the  triiQ  is 
;fwndmff^to'b6  fortfavith  amended  in  sudhpar- 
'tieiflar  t>]r  some  officer  .<tf  the.coort,  on  payment 
t>f  costs,  if  any,  to  the  other  partv,  as  such 
gizSffe  or  court  disdl  think  jreasonaDle,  it^was 
«aid  hy  Oayley,  B^  '1  entertain  ,mat  doubt 
-i#hcjBier  it  will  not  be  ezcluaiv^lj  for  the  dvs- 
-cretion  of  the  judg^,  and  at  pseaent  J  am  of 
-optmon  that  it  is  not  competent  for  this  couct  to 
ferienrthe  discretion  <lf  thejud^e/  So  where  a 
judge  at  chanlbers  had  made  an  order  for 
amending  the  issue,  by  adding  counts  to  the 
declaration,  and  an  application  was  made  <to 
ibecourtto  aet  aside  the  order,  it  was  said  by 
'Isml  Denman,  that  '  As  the  apiflicatlQn  was  to 
-a  Jud^  for  an  indidgence,  and  an  exercise  of 
.bu  discretion,  the  court  had  hardly  authority 
-to  intecfere,  at  least  could  not  do  so  with  pro- 
piety/  And  J.  Patteson  in  the  same  case 
taaid,  'f  must  protest  against  the  doctrine  l^ing 
received,  that  wherever  a  judge  at  chnnbeis 
has  exercised  his  disccetion  in  a  matter  that 
bis  decision  is  liable  to  be  reviewed  on  jnotion 
to  the  court  above/  Sq,  where  under  the 
Lords'  Act  a  judge  at  chambers,  during  vacation 
'time,  bad  power  to  order  a  poor  .debtor  to  be 
'discbaiged,  '  Proof  being  made  before  such 
^uOge  of  the  non-payment  by  his  creditor  of 
<t.  4d.  a  week  *  as  required  by  that  statute,  it 
'was  said  by  Ld.  Mansfield,  that  as  the  judge 
Mow  '  Had  a  complete  authority,  I  do  not  see 
9iowthe  court  can  control  the  order/  iLench 
T.  Parpter^  1  DowL.68^)  7j»m  these  cases  it 
^oQlasppear,  that  jathenever  a  judge^at  cham- 
tiers  receives  an  authority  to  do  certain  acts  at 
Itis  discretion,  that  is  according  as  he  thinks 
fit  on  consideration  of  the  pecuhar  facts  sd  the 
|«rticular  case,  liis  decision  is  not  liable  to  be 
veviewed  by  the  court  above/* 

This  subject  of  the  practice  at  the 
judgeiC  chambers  was  well  treated  by  Mr. 
jBagley  about  twelve  jears  agp,  and  in 
noticing  big  work  we  took  occasion  to 
Ciiggest  an  impcovemeot  .in  4fae|Mractice,  of 
which  time  has  4iot  diminisbed  btitralber 
iaoreased  the  iiece8ait}r,and  -we  shall  -ven- 
ture to  repeat  the^uggestion.    It  is  this : — 

That  the  judges  should  arrange  amongst 
Chemselves  that  one  of  their  lordships 
should  hold  r  permanent  sktif^M  cham- 
hers,  and  decide  all  interlocutory  matten 
ID  all  the  comnoa  Jaw  couat^  instead  of 
iitting  in  rotation,  and  for  a  few  lioafS' 
only.  The  advantages  of  such  an  arxange- 
aaent  ai^pear  to  he  roanifestJy  great.    The 

Cctice  wiiuld  be  uniform.  It  would  bftv 
ter  known.  Business  would  be  mom 
aaiUy  d^spalched  3>y  the  judg^,  and  ar- 
iMgementa  made  by  whteh  both  the  bar' 
apd  the  attorneys  Alight  he  aeeammbdatetf 


in  the  order  nf  their  jiUittdanog,—ycific 
:bDumlu9ii)g  £xQd  for^eaobi^laBivflf  busi- 


Jtfasqrf)Qb)flcUoDa,  boiuamii  mt  «^* 
this  suggestion ;  lbe«tf«oiy^rf<^ba*«ic 
ibelteve  are,  *that  (be  judge  -w^  ^amstantjjr 
attended  at  chauibers,  and  never  sat  m 
court,  would  degenerate  as  an  dEcient 
judge  in  other  <and  higher  jnatters^  u» 
that,  in  faot,  the  damsieas  at  ohawbw 
WQuU  ultimately  ifoeicBs.aatnfaola^  Ml 
jthey  aire  under  the  present  tneibod.    w 
baps  some  middle  course  im^t^ieadeptsd 
which,  accomplishing  mucfh  of  the  antici- 
pated advantages  of  a  [lecmanent  chambw 
judge,  wnuki  avoid  the  evil  .contemplated 
in  the  oligection.    Jor  instanoa,  the  junior 
judge  of  each  court  aught  take  the  dafty  m 
annual  roUtion,  and  be  attended  by  »<»■■• 
petent  officer,  as  registrar  or  chief  clerk, 
who  should  make  a  periodical  report  of  the 
points  of  jjyractioe  determinad,  «D  «  to 
seeure  the  Ejects  df  unitamity  and  pub- 
licity.   We  iocliae  to  'think  itbat^he  ad- 
ministratbn  of  justice   in   inierloeutoij 
matters  might  be  thus  much  improved,  and 
the  time  of  the  court  materially  saved  in 
the  discussion   of   technicd    aod    minor 
matters. 

On  some  occasions  smp  of  the  Matften 
has  attended  at  chanlbers,  andsatislactoriiy 
assisted  the  judge  in  tlie  .despatch  oTbusi- 
ness.  This  has  ikd  to  the  suggestion  of 
pieramneiilly  eonfidiag  all  Jibe  xoutiae 
business  of  one  of  the  Masters  in  sotatka* 
Tliis  large  incrense  of  ttieir  dotiai  would, 
however,  require  a  proportionate  -increase 
of  semuneration,  and  we  believe  die  Chan- 
cellor of  the  Excheguei^  is  not  indiaed  lo 
sanction  ihe  expense. 


BARRISTERS  CALLEEL 


19th  Nov. 
Avthar  Cuorev,  Esq. 
John  L.  Griffith  P.  I^wi|»  Ssg. 
John  Waltsi;,  jun.,  Esg. 
Robert  Junes,  £so. 
Ghades  Giffinrd,  Esq. 
Geoi^ge  Dnise.  Esq* 
JRster  Rohsct  Hammaad,  Esf. 

Mihiffov. 
Robert  Evre  Todfl,  Esq. 
Francis  Edward  Guiscw  pi9-«  M.  A* 
George  Chance, 
Thomas 

Paul  i^ugostine  &i 
jfiifrsd  Mastinsaii. 


Barristtm^VaUeilf^ffiam  xf  ike  ^WM.-^Am^l^al  DigeH. 


m 


Hon.  George-Demnan,  M.  A. 
Charles  Turner  Simpson,  Esq.,  Jf .  ▲• 


MIDDLE  TBMBUI. 

6th  Nov. 
Augustus  Frederic  Bayford,  LL.  D. 
James  Cockle,  Esq. 
Arthur  Becher  Pollock,  Esq. 
John  Hindraarsh,  Esq. 
George  Brookes  Van  Buren,  Esq. 
John  Duke  Coleridge,  Esq. 
James  Jones  Aston,  Esq. 
Patrick  Leneghan,  Esq. 
Walter  Mills,  Esq. 
Clement  Mihvard,  Esq. 
Henrj  Leeming,  Esq. 

20th  Nov. 
JaoMS  Sl  Geonve  Buske,  E«q. 
John  Gordon,  Esq. 
Francis  Hugh  Dalv,  Esq. 
Samuel  8harpe  Horman  Herman  Fishor, 

^Robert  John  Polloek,  Esq. 

Jooathan  Schimtzer  Skelton,  Esq. 

John  Warrington  Rogen,  Esq. 

Joaeph  Lee,  Esq. 

Nathaniel  Warner  Bromley,  Esq. 

iEueas  John  M' In  tyre,  Esq. 

James  Traill  Christie,  Esq. 

David  Cato  Macrae,  Esq. 

Samuel  Shepherd,  Esq. 

Thomas  Weatherly  Montague  Marriott,  Esq. 

Henry  Colltnaon,  Esq. 

James  Glenie  Price,  Esq. 

IHcfaolas  Edward  Hurst,  Esq. 

INKCB  TBMPLS. 

20th  Nov. 
.  George  Hibhert  Deffell,  Esq.,  M.  A. 

Burton  Archerburton,  Esq.,  B.  A. 

Edward  Francis  Halsall,  Esq. 

AugaatOB  Frederick  Mayo,  SSsa. 

Sidwrd  Meredyth  Riefaards,  ]nq.»  M.  A« 

™  om  'Ai^lor,  lfisq«,  M .  A, 

John  Seal,  Esq.,  v.  A. 

James  William  Fergusson,  &q.,  B.  A. 

iohn  OoucbBr  #ant,&q. 
'   fiamod  John  Wilde,  Esq. 

Frederiek  Kingaton,  Baq. 

Matthew  William  Thompson, 'Esq.,  18.  A. 

Charles  Cavendish  Clifford,  Esq. 

Ttobert  Anstmther  Strange,  Esq.,  *M.  A. 

Samuel  Lucas,  Esq. 

Alexander  Kyd  C«r^  Eaq.,  M.A. 

George  Henry  Money,  Esq.,  M..A. 

Stephen  Cave,  Esq.,  M.  A. 

Charles  Griffith  Smith,  Esq.,  M.A. 

ThaiWB  fhands  rgnsan,  Ssq.,  B.Cli. 

JohatChnlBS  OflByka»,£aiq^  M.A. 


10lh  Not. 
Timnia  AngnMneSatgoodfEsq. 
%tAiin  4Boniefe  Pearc^  Esq, 


voms  OT  THE  ymssK. 


IHXmSDSD  BUKVh  AXBTB  XOUBT  JN  HUiB  j 

cvrx  or  jLAt«DON. 

NoTfOB  has  been  given  of  an  application 'tor 
parliament,  in  rtheneiit  session, 'for  an  Act  for 
the  more  eaay  Reeovery  of  Small  Debts  and 
Demands  in  *the  City  of  London  and  thtf 
libertiee 'thereof-;  and  for  that  purpose,  either 
to  constitute  a  new  court  in  the  nature  of  a 
eounty  courrt,  or  to  amend,  extend,  enlarge, 
vary,'  or  alter  and^ragulalethej  uriediction ,  -  prac- 
tice,  and  proceedings  of  the  tariffs'  Courts,  or 
of  any  of  the  other  existing  courts  in  the  City 
of  London ;  and  to  appoint  a  ju^lge  or  judges 
to. hold  or  preside  in  suchneworeawtingemut 
or  conrte;  and  for  rodking  provision  for  the 
recrolatim  and  nmm^penient  of  such  new'or 
ensting  ccmt  ar  eonrts,  and  for  authorising 
such  judge  or  jadgejto  hold  such  eourt-witiiin 
the  said  city. 

It  is  intended  to  provide  by  the  act  for  de- 
fraying the  general  expenses  of  the  court  ^r 
courts  by  and  out  of  the  fund  to  be  created  for 
such  purpose,  and  to  fnc  and  regulate  the  fees 
to  be  taken  by  the  several  officers  of  the  coutt 
or  courts.;  and  to  repeal  an  act  passed  in  the 
5  &  6  Will.  4,  entitlo^  "An  Act  for  araend- 
tng  and  consolidating  the  Acts  of  Parliament 
for  the  Recovery  of13mall  E>ebt«  in  the  City  oE 
London  and  the  Liberties  thereof,  and  for  en^ 
abling  the  Goods  df  the  Debtors  to  be  taken 
in  Execution  :'*  and  to  abolish  the  court  there- 

Sr  established,  and  toTary,  alter,  or  extinguish 
I  existing  nghts  and  privileges  which  can  in 
any  manner  interfere  with  or  prevent  tha 
carrying  out  or  execution  of,  the  objects  and 
purposes  aforesaid. 

■  »■■■*     ■■<'        ■    ■  '■        ^^ 

ANALYTICAL  DIGEST  OF  CAUSES, 

BBPORTBD  IN  ALL  THK  COURTS. 


mflfa  of  oBifflti* 

ACOiaffULAtlOM* 

WkMrnmrn  Act.'-'ThBt  Thellusson  Aot  applies 
not  to  case4  in  ^iriiich  there  is  merely  an  eaecn* 
tory  deaiseor  bequest,  bat  only  to  those  osasa 
in«ihiehiihefe  m  mt^trnprnm^aBifftir  acennMH 
Utum-i  nad  if >i1mI -trait «Maads  ths  ttne^npa* 
seiibad  liy.the  net,  dwtieitt  iff  Mi,  or  dbe  heir 
of  tfaeilastaiBt,<a«oofding«lo:^  oaMneef  ^tlie 
iproparty,)  and  4ult  Am  onaaidnaiy  -deviaae  'or 
ilegiOee,  is  entitled  to  the  income  •aeeraing  afta^ 
theenpiimtionof^tfiepinsefflMdttime.  Theda* 
(cision  in  Maedonald  v.  Aiyee,  3  <Keen,  976« 
disapiiRMml  of.     JOkonrn  v.  'fifaods,  44  Skn. 

tXssseviCsd  in  •tbeHtt4s»Mit;  fitefRMms  v.  "ftos-. 
«liesa.Cs;T«mp.  TAlM.'tn;  Rogers^.^eib^' 
SM,  An*.  9S^  Mlfiiks^v.  Vsm,  9  ^^s.  tsr^f 
Loimdsa  -w.  .^flimpaon^ilS  Ves.  ttt;  <£yi«  «•> 
AlaMdea.4  il^es^,  Ifti;  A  %L  U  Os.  aftU      i 

ifltnd  see  ^Cyj^mm 

ADSM  PTioav  09  ABAakCnr* 
1.  A  legacy  given  to  M.,  with  a  contingent 
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limitation.over  to  N.»  in  the  erent  of  M.  dying 
without  children.  The  legacy  to  M.  is  adeemed 
by  afiubsequent  gnft  to  M.,  in  the  lifetime  of 
the  testatrix,  to  which  no  limitation  in  favour 
of  N.  is  attached.  The  legacy  is  not  merely 
adeemed  as  to  ifef.,  but  also  extinguished  as  to 
N.     Twining  y.  PoweU,  2  CoU.  262. 

2.  A  testatrix,  tn  loco  parentis  to  A.,  be- 
queathed 10,000/.  sterling  to  M.,  and  after- 
wards transferred  12,000/.  consols  into  the 
joint  names  of  herself  and  M.  HM,  under 
the  circumstances  of  the  case,  that  the  tr&nsfer 
was  an  ademption  or  satisfaction  of  the  legacy. 
Twining  r.  PoweU,  2  Coll.  262. 

ADMINISTRATION. 

Semble,  that  the  Ecclesiastical  Court  will  not 
grant  full  letters  of  administration  of  an  in- 
testate's effects  to  anjr.  person,  unless  he  is 
either  a  creditor  of  the  mtestate,  or  is  interested 
in  the  estate  under  the  Statutes  of  Distribution. 
Davis  y.  Chanter,  14  Sim.  212. 

ALIENATION. 

Restraint  on.  —  Insolvent. — Testator,  after 
givinff  several  annuities,  begged  it  to  be  under- 
stood, that  if  any  of  the  annuitants  should  at^ 
tempt  to  sell  or  dispose  of  their  interest  in  his 
annuities  to  them,  (which  he  wished  only  for 
their  peculiar  and  particfdar  benefit,)  from  that 
moment  his  bequest  to  them  was  to  terminate 
for  ever,  and  the  principal  and  interest  of  each 
bequfst  to  revert  to  the  general  fund.  One  of 
the  annuitants  petitioned  for  the  benefit  of  the 
Insolvent  Debtors'  Act,  having  entered  the  an- 
nuity in  his  schedule,  and  afterwards  the  usual 
vesting  order  was  made  by  the  insolvent 
Debtors'  Court. 

Held,  that  this  annuity  ceased  on  his  pre- 
senting the  petition.  Martin  v.  Maugham,  14 
Sim.  230. 

And  see  Married  Woman. 

ANNUITIES. 

1.  A  testator  devised  his: real  estates  to 
trustees  in  fee,  on  trust,  "out  of  the  rents, 
issues,  and  profits,''  to  pay  certain  life  an- 
nuities, and  by  sale  or  mortgage  to  raise  money 
for  payment  of  his  debts,  &c.,  and  then  to 
settle  the  estates,  to  the  use  that  the  annmtants 
should  receive  their  annuities  out  of  the  same 
premises,  with  powm  of  distress  and  entry, 
and  subject  thereto,  to  one  for  life,  with  re- 
mainder over.  HM,  Uiat  the  anniutants  were 
not  entiUed  to  be  paid  the  arrears  ont  of  the 
corpus,  though  the  rents  were  insufiicient  to 
«:eep  down  all  the  incnmbraBoes.  PhiHpps  r. 
^hiUfms,  9  Bew,  19X 

.  2.  Uprm  a  devise  of  real  estatei,  in  trust  to 
deceive  the  renU,  and  thereout  to  pay  to  .the 
teitotor*s  widow  an  annuity,  and  "from  and 
immediately,  after  her  death  ^' to  convey  the  es- 
tates to  )»isihree  sist«(s.  Uddtl^wsmug  theds- 
cision  below,)  that  the  annui^^was  a  charge 
only,  on  r'ihe  rents  which  aoenied  during  the 
His  of  the  widow*  and  not  00  the  corpus  of 
tbe«state«.    FosUr  v.  Smiti^  I  Phill.  6S9. 

And  see  Chaitd  Interest. 


▲PPOINTMEMT. 

See  Power. 

APPROPRIATION  BY  BXKCUTORS. 

Testator  distributes  a  sum  of  stock,  except  a 
small  part,  amongst  certain  legatees,  as  to  one 
of  whom,  X.  Y.,ne  uses  expressions  of  resent- 
ment, and  says,  that  the  bequest  is  more  than 
she  deserves.  By  a  codicil,  he  leaves  the  sor- 
plus  stock  to  be  appropriated,  as  his  executors 
think  proper,  among  the  several  legatees.  The 
executors,  in  appropriating  the  stock,  cannot 
omit  X.  Y.    Inglefield  v.  Coghlan,  2  Coll.  247. 

CHARITY. 

See  Cy  Fres. 

CHATTSL   INTEREST. 

CAoie  tfi  action.  —  Priority.  —  Testator  be- 
queathed a  leasehold  estate  to  trustees,  upon 
trust  as  therein  mentioned:  and  first,  he 
charged  the  estate  with  the  pa3rment  of  an  an^ 
nuity  to  his  daughter  during  all  his  interest  in 
the  estate.  The  daughter  afterwards  mort- 
gaged her  annuity,  first  to  A.  and  afterwards 
to  J3.  y  but  B.  gave  the  trustees  notice  of  bis 
mortgage. before  A.  did.  Held,  that  the  an- 
nuity  was  not  a  chose  in  action,  but  a  chattel 
interest;  and  that  B.  had  not  gained  any 
priority  over  A.  Wiltshire  v.  Babbitts,  14 
Sim.  76. 

CHATTELS. 

Devise  of  the  house  in  Camden  Place,  and 
••  all  therein,"  to  M.  for  life :  "  at  her  death  I 
give  and  bequeath  the  house,  &c.,  to  my 
nephew  T.  and  his  heirs."  After  the  death  of 
M.,  T.  is  entided  to  all  the  chattels  which  were 
in  the  house  at  the  testatrix's  death,  except  tba 
consumable  articles..  Joining  v.  Powell,  2  ColL 
962. 

CHILDREN. 

Nephews,  and  nieces. — ^Testatrix  bequeathed 
as  follows; — "To  my  niece,  M.  M.,  daughter  of 
my  nephew  T.  M.,  30/.  To  A.  L.  and  M.  L., 
son  and  daughter  of  my  late  niece  M,  L.  30/. 
each."  And  she  gave  all  the  residue  of  her 
property,  not  thereinafter  disposed  of,  unto  and 
equally  to, be  divided  amongst  all  her  nephews 
and  nieces.  Afterwards  she  gave  a  specific 
legacy  to  M.  L.,  and  described  her  as  her 
niece.  Held,  that,  by  the  words»  "  my  nephews 
and  nieces,"  in  the  residuary  bequest  the  tes- 
tatrix meant  not  only  her  nn>hews  and  nieces, 
but  their  children  also.  Ja$nes  v.  SwUth,  14 
Sim.  214. 

CODICIL. 

See  Revocation,  4. 

CROW|f« 

Bona  vaanOa. — JBscibea^-^TestatriK  gsMrehcr 
r6al  and  personal  property  to  A.,  B,,  and  C, 
their  heirs,  executors,  Ac*,  in  trust  to  sell  ths 
same  immediately  after  her  death,  and  to  stand 
possessed  of  the  produce,  in  trust  for  such  per* 
sons  as  she  should  direct  bv  a  codieil.  Bat 
she  did  not  make  any  eodimli  nor  did  she  leave 
heir  or  iMxt  of  khi.  After  her  death,  if  .<,  B.»  and 


Antdyiieal  Dige$t  qf  Casei » Lam  qf  WUU. 


1S3 


C.  Bold  her  real  estates.  Held^  that  they  were 
entitled  to  the  proceeds  for  their  own  benefit ; 
and  that  the  crown  was  entitled  to  the  personal 
estate.     Taylor  v.  Haygarthy  U  Sim.  8. 

Cases  cited  by  the  court :  Middleton  r.  Spicer, 

1  Bro.  C.  C.  fOl ;  Walker  ▼.  Denne,  t  Ves. 

jiin.  186;  Attorney- Geoeni  r.  Henchman^  8 

Myl.  &  Keen,  494. 

CY   PRES. 

Accumulation. —  Charity, — The  testator  di- 
rected funds  to  be  provided  for  certain  charity 
schools,  by  accuniulatinf(  his  property,  but 
fixed  no  time  for  the  continuance  of  the  accu- 
Kiulation,  which  must  necessarily  have  ex- 
ceeded the  leffal  period. 

The  court  held  the  direction  to  accumulate 
to  be  void,  and  consequently  the  ulterior  dis- 
positions of  his  will  to  fail ;  but,  as  the  testator 
had  shown  an  intention  to  devote  his  property 
to  charitable  puik-poses,  it  directed  his  intention 
to  be  carried  into  effect,  cy  pres,  by  means  of  a 
scheme  to  1)e  settled  by  the  Master.  Martin  v. 
Maugham,  14  Sim.  230. 

DBVISB. 

1.  Construction. — A  general  gift  of  the  corpus 
of  a  fund  to  the  children  of  A.,  described  as 
•*  her  children,"  after  a  previous  gift  of  the  in- 
terest to  her  for  the  maintenance  of  her  chil- 
dren, W,  &  R,  Held,  to  be  confined  to  the 
two  beforenamed,  and  not  to  include  after- 
born  children.  Connor,  in  re,  8  Ir.  Eq.  Rep. 
401.  • 

Case  cited  ia  tie  judgmeat :  Mortimer  r.  West, 
3  Kuss.  370. 

2.  Testator,  having  freehold,  cc^yhold,  and 
leasehold  estates,  some  of  which  were  within 
the  liberties  of  the  city  of  H.,  and  others  with- 
in the  county  of  H.,  but  out  of  the  liberties  of 
the  city,  devised  all  his  freehold,  copyhold,  and 
leasehold  tenements  in  the  city  of  H.  or  the 
liberties  thereof,  in  the  countv  of  IL,  and  his 
two  leasehold  houses  on  Luogate  H'dl,  in  the 
city  of  London,  to  trustees  in  trust  to  sell.  In 
a  codicil  he  spoke  of  the  sale  authorized  by  his 
will  of  his  estates  in  the  city  and  county  of  H. 
Held,  that  the  estates  in  the  county  of  H.,  but 
out  of  the  liberdes  of  the  city,  did  not  pass  by 
the  devise  to  the  trustees.  Moter  v.  Plait,  14 
SijD.  95. 

And  see  Uncertainty, 

.  DONATIO  MOETIS  CAUSA. 

A  person,  having  some  Dutch  bonds  and  the 
title-deeds  of  certain  estates,  which  he  keeps  in 
a  box,  delivers  the  key  of  the  box  to  /.,  in 
whose  house  he  lives,  and  with  whom  he  is  on 
terms  of  intimacv,  and  tells  a  third  person  that 
the  contents  of  tne  box  belong  to  J.  H.,  how- 
ever, Jceeps  possession  of  the  box,  directing  J. 
to  open  it  firom  time  to  time  as  occasions  re-» 
fluire.  /  He  alao  receives  the  dividends  dne  on 
lAe  bonds.  A  few  weeks  before  his  death» 
being  in  his  80th  y.ear»  and  infirm  in  health, 
he  directs  his  nurse  to  deliver  the  box  to  J., 
which  ehe  accordinffly  does;  and  /.  keeps  the 
boK  till  his  death.    Upon  the  hot  being  subse- 


quently opened,  the  envelope  in  which  the 
bonds  are  contained  is  found  to  be  addressed, 
in  the  handwriting  of  the  deceased,  to  the  wife 
and  sisters  of  J.,  with  a  direction  that  it  is  to 
be  delivered  "  unopened  ;*'  and  attached  to  the 
envelope  is  a  letter  addressed  by  the  deceased  to 
the  same  persons,  stating  the  shares  in  which 
each  is  to  have  the  benefit  of  the  bonds,  stating 
also,  by  way  of  postscript,  to  J.,  that  the  writer 
takes  this  course  solely  to  evade  the  legacy 
duty,  and  that  he  recommends  perfect  silence 
on  the  subject.  The  transaction  amounts 
neither  to  a  gift  inter  vivos,  nor  to  a  donatio 
mortis  causd  m  favour  of  the  wife  and  sisters  of 
J.    Farquharson  v.  Cave,  3  Coll.  356. 

BLBCTION. 

Widow.— Priority. — A  testator  leaving  free- 
holds and  copyholds  in  fee,  gave  an  annuity  to 
his  wife,  in  lieu  and  satisfaction  of  all  dower 
and  thirds,  or  other  claims  and  demands  which 
she  might  otherwise  have  had  upon  his  estate, 
and  died  intestate  as  to  his  real  estates.  His 
widow  was  his  customary  heir. 

Held,  that  she  was  not  bound  to  elect  be- 
tween the  annuity  and  the  copyholds,  but  was 
entitled  to  both. 

Held,  also,  the  assets  being  deficient,  that 
the  annuity  was  lo  be  paid  in  priority  to  the 
pecuniary  legacies  given  by  the  will.  Norcott 
V.  Gordon,  14  Sim.  £58. 

Cases  cited  in  the  judgment ;  Burridgev.Bradjrl, 
1  P.  W.  1S6;  Heath  v.  Dendy,  1  Rais.  5^. 
EBASUBB. 


B8CHBAT. 


See  Revocation. 
See  Crown, 

FUNDS. 

Greeib  bonds. — ^Testator  directed  all  his  pro- 
pertv,  except  ready  money  or  monies  in  the 
funds,  to  be  converted  into  money,  and  the 
clear  monies  arising  from  such  conversion  to 
be  invested  in  the  names  of  the  executors,  in 
3/.  per  cent,  consols,  or  other  government  se- 
curities in  England.  Held,  that  Greek  bonds> 
though  guaranteed  by  this  country,  were  not 
comprehended  in  the  word  "  funds,"  and  that 
they  were  a  proper  subject  of  conversion  under 
the  terms  of  the  will.  Bumie  v.  Qetting,  % 
CoU.  324. 

GUARDIANS. 

Testator  gave  part  of  his  property  to  A.,  B,, 
C.  and  D,  upon  certain  trusts,  for  the  benefit 
of  his  children,  and  gave  the  guardianship  of 
them  to  his  wife  and  his  trustees,  the  said  A., 
B.,  C.  and  D.,  who  were  to  maintain  and  eda- 
cate  them  out  of  the  trust- property.  By  a 
eodietl,  reciting  that  he  had  appointed  A.,  B„ 
C.  and  D.  executors  and  trustees  of  his  will,  he 
revoked  the  appointment  so  far  as  regarded  B,, 
C,  and  D.,  and,  in  lieu  of  them,  appointed  JS. 
and  F.  t»  aet  as  trusOses  and  executors  of  hitf 
will  along  with  A- 

Held,  that  the  appointment  of  B.,  C.  and  D; 
to  act  as  guardians  to  the  chHdren,  jointly* with 
A.,  remained  unrevoked.  Farib,  m  re,  14  Siiir. 
89. 


^m 
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BVIR. 

PersoHttl  rtpruetdatvoe, — ^A  lessee  of  lande 
demised  to  htm,  his  heirs  and  assigns,  ^ur 
autre  vie,  devised  all  his  real,  freehold,  and 
personal  property  to  his  wife  and  children, 
share  and  share  alike.  One  of  the  children  who 
survived  the  testator,  died  intestate :  Held,,  that 
his  heir-at-law,  and  not  his  personal  repre- 
sentative, was  entitled  to  his  share  of  the  free- 
hold lands.     Wall  v.  JB^me,  2  J.  &  L.  118. 

Cmm  cited  id  the  judgment :  BUke  ▼.  Jones >d. 
BUke.  1  Hud.  &  Bro.  SLiT,  n..;  PhUpot  t« 
Jameses  Doug.  425. 

LBOACY. 

1.  ^eq^.  —  TesUtrix,  by  her  will,  gave 
15>000/.  reduced  annuities^  "  part  of  a  hunger 
anm  standing  in  my  name,"  to  8.  J.,  and 
a.fiOO/.  life  annuities,  '*  being  further  part  of 
•utih  annuities  standing  in  my  n.'»me,"  to  J.  Xi. 
By  her  aecond  codicil,  after  reciting  that  by 
bar  will  she  had  bequeathed  16,000^  reduced 
annuities  standing  in  her  name  to  B,  J.,  and 
that  she  was  deairous  of  mahdng  a  further  pro- 
vision for  J,  W.,  another  legatee,  ahe  revoked 
the  bequest  to  5.  J,  so  far  as  related  to  the  snm 
of  6,000^.,  *'fKt  of  the  said  aum  of  15,0002. 
nduced  amuuties,"  and  directed  her  eascntors, 
as  soon  as  conveniently  might  be  after  her 
death,  to  transfer  to  J.  Wi,  "the  said  sum  of 
Q»000/.  reduced  annuities;"  and,  after  further 
reciting  that,  by  her  wili,  she  had  bequeathed 
3,500/.  "  like  reduced  annuities"  to  J.  L„  and 
that  she  was  desirous  of  increasiug  such  be- 
quest, she  thereby  revoked  the  last-mentioned 
bequest,  and  in  lieu  of  it  pa»e  4,600/.,  "  lOre  re- 
duced annuities,"  to  J.  L.  By  her  third 
codicil,  she,  in  order  that  J.  W,  might  have 
the  full  benefit  of  the  beouest  of  6,000/.  re- 
duced annuities  given  to  nim  by  her  second 
codicil,  directed  that  such  legacy  should  not 
be  subject  to  any  deduction  for  legacy  duty  or 
Oiher  chainea,  and  that  the  same  should  be 
transferred  to  him  before  and  in  preference  to 
any  other  legacies  or  bequests  given  by  her  out 
of  or  as  part  of  her  reduced  annuities. 
y  The  testatrix  had  21,000/.  reduced  annuities 
landing  m  her  name  at  the  date  of  her  will. 
At  the  date  of  her  second  codioil  that  cum  wm 
reduced  to  18,300/.  Uke  annuities;  at  ihe  dufte 
of  her  third  codicil  it  was  reduced  to  16,700/. 
like  annuities ;  and  at  her  death  it  was  reduced 
to  16,100/.  Uke  annuities.  Held,  that  the 
legacy  of  4,500/.  "like  reduced  annuities,** 
given  1)y  fhc  second  codicil  to  J,  L,  was  not  a 
apecific,  but  a  general  legacy;  and  that  J.  W, 
was  entitled  to  have  6,000/.  reduced  annuities 
transferred  to  him  out  of  the  16,000/.  like  an» 
unities,  without  any  deduction  or  abatement 
whatever.  Johnson  v.  Johnson,  14  Sim.  313. 
^^.  5>«?ffrc.— Testator  willed  that  his  wife 
SBoi^d  receive  the  interest  of  "aH  the  prqperty 
I  possess  in  the  public  funds,  for  her  tfe.* 
Skid,  that  the  wife  was  entitled  to  receive  the 
income  of  all  the  property  Which  the  testetor 
hud  in  the  funds  at  the  date  of  kUvnlt,  and  in 
Its  then  state  of  investment,  notwithstanding  it 
consisted  of  long  annuities.  Cochran  v. 
Cochran,  14  Sim.  248. 


3.  ^AfoJK^e.— Testatrix  gave  m^anm  of  numef 
to 'her  children  who  should  he  living  at  tbe 
time  of  her  decease ;  and  in  case  she  should  ^ 
without  leaving  any  such  issue  over;  and  han^ 
tug  a  power  to  appoint  to  the  children  of  D, 
she  gave  2,000/.,  pert  of  the  fund,  to  the  sepa- 
rate use  of  A.,  (one  of  the  children,)  and  if  she 
died  without  issue  by  her  then  present  hus- 
band or  any  other  she  might  thereafter  take, 
the  2,000/.  to  be  divided  amongst  other  objects 
of  the  power.  Held,  that  A.  was  abeolutelj 
entitled  to  the  2,000/.  Cautfield  v.  Magiar^ 
2  J.  &  L.  142. 

4.  Absolute  bequest, — ^Testatoryliaving  7,300/. 
stock,  bequeathed  to  his  nephesv,  J.  C.,  200/. 
stock,  part  of  the  aforesaid  7>300/.,  in  order 
that  he  might  be  effectually  enabled  to  resist 
by  law  any  attempt  to  deprive  him  of  the  little 
property  which  he  and  his  connexions  possessed 
at  Crookhaven ;  and  in  order  the  better  to 
deter  any  person  from  attempting  the  same,  he 
requested  that  200/.  of  the  aoove-named  stock 
should  be  placed  in  the  National  Bank  of  Irs- 
land,  subject  to  the  control  of  the  said  /.  C, 
and  the  testator's  niece,  M^  should  it  be  found 
neoessary  to  caU  for  or  remove  it  from  the 
bank,  to  defend  any  attempt  that  might  be 
made  .to  dispoaaess  them.  On  no  other  ac- 
count was  the  said  200/.  stock  to  be  reraovsd 
from  the  National  Bank ;  but  the  interest  of 
the  aame  mighty  nevertheless,  be  drawn  for  the 
use  and  benefit  of  the  said  J.  C.  ^  the  priocipsl 
to  continue  in  the  bank  for  ten  years  after  the 
testator's  death,  at  the  expiration  of  which  time 
it  might  be  withdrawn  for  the  benefit  of  his 
family,  provided  no  threat  or  intimation  of  a 
claim  was  made  against  the  property.  The 
property  was  recovered  by  law  againat  J.  C, 
in  tne  testator's  lifetime,  and  the  testator  pud 
the  costs  of  tiie  action :  Held,  that  J,  C.  wn 
entitied  to  two  legaciee  of  200/.  stock  oaoh.  ab- 
solutely.   Ingl^iSdy.  Cogbm,  2  Coll.  347. 

See  MorraU  v.  Sutton,  4  Bea.  476 ;  5  Bea. 
100 ;  Beeee  v.  Sttel,  2  Sim.  233. 

5.  iS^Midle.— Testator,  byeodkal,gavelega<asi 
of  509/.  each  to  A.,  9.,  C.  and  B„  mho,  from 
otherpartsitf  Ae  codioil,  and  from  tfae^ril), 
anpeand  to  be  grandehildren  of  hia  brater 
Henry.  He  added  :^'' item.  IdireotnyoE^ 
eeutors  to  <pay  out  of  my  pemonsl  estate  te 
sum  of  600/.  a  piece  to  each  child  that  mar  bs 
bom  to  either  of  the  chttdrsn  ««tf  either  ^m  my 
brothers  lawfully  b^otten,  to  be  paid  to  them 
on  his  or  her  attaining  the  age  of  21."  At  ihe 
date  of  the  codioil,  and  at  the  testator^  death* 
there  were,  to  his  knowledge,  living,  •evend 
grandchUdren  of  his  brothers,  liestdes  A.,  B., 
C.  and  D.,  and  various  children  <tf  tfaelnroaieiv 
of  the  testator,  and  ihe  testator  was  survived 
by  one,  at  least,  irf  his  brothers :  MM,  'tini 
A.,  B.,  C.,and  2).  were  not  entitled  to  doable 
legacies.    Sarfy  v.  Benbow,  d  06lt.  3tS. 

6.  FF%sn  oas^eif. -—Testator  having  tfarseille^ 
^mafte^efaildren,  (two  sons  and  a  daodjtoBt,)  gaw 
16,000/.  to  trustees,  in  trust,  out  pT  the  inter^ 
est  to  pay  1601.  a  year^for  &e  maiateiiancoMd 
edudatidn  of  each  of  fbem  durinflr  their  mino- 
riciea,  and  to  aeeuanihite  the  Kwaoe  tod  scfcfi  it 


Aw»ltttfJ)v<tf4f  Ctoaw^  (Uirt^llSab. 


to  the  prindpa]*  And  to  paj  one-third  of  the 
aggregate  fund  to  each  of  ius  sons  on  .his  at- 
taining 21,  and  out  of  the  remaining  third,  to 
pay  1,000/.  to  the  .daughter  on  her  attaining 
21,  or  marrying  under  that  a^  with  .the  con- 
sent of  the  trustees,  and  to  stand  possessed  of 
the  residue  in  trust  for  her  separate  use  for  her 
life-;  tod  the  ftssiator  directsdall  the  legacies 
given  hyiusiwiU  to'be  paid^withm  thite.moBlhs 
after  his  deatib.  The  sons  attained  the  4ige  of 
Sd  in^  iestator's  lifetiflBe,.and  the  dau^iter 
manisd  nnder.that  age,  with  the  testatoHa  eon- 
Mat  :  IkH  that  the  legaoies  to  the  aons  and 
daughter  became  parable  on  the  •tostartor'-s 
daath»  and  consequently  they  .bon  intenst 
iram  that  time,    Cboen/rw  v.  Higgmg,  34  Sim. 

aa 

.7.  doiae  fty  hoaiee* — If  a  Isatator,  ^ing  ia- 
solvent,  beqiwatba  to  ^.  a  eestain  muabw  of 
artidsa,  fofming  a  part  of  a  etodc  of  anioks  of 
the  same  descziption,  as.for  inetanoe,  if  he  has 
SO  horses  in  hb  stabky-and  he  beqas8tlis4o  A. 
siKoftfaem,^.  has  the  right  of ^eelectiea.  Je»- 
^m$  w,  Chambem,  2  Coll.  496. 

6.  BaOm&if  sktum.'^A  testator,  at  the  tioM 
of  hie  dmAi,wm  entitled  to  190  ehaiee  in  Hkt 
Gnat  Western  Railway  Company.  For  M  of 
theae  he  had  been  an  origiaJ  eubeeriber,  and 
mgacd  Ae.|wrliamaBtiry  oomraet,  nndefftafaiag 
to  pay  the  aaMMmtreiibeeribed  within  10  ysaia, 
to  the  diiaetarfe  appointed  by  the  Hailway  Ast. 
The  jremaining  88  shaies  had  been  porohaeed 
Iqr  faim  aa  acrip.  By  tiieaet,  which  wee  passed 
in  bia  Hfetiaie,  tiu  diieetors  had  power  to  com- 
pel payment  of  tbe  mon^  enbeehbed,  and  dbse 
tojnakeeBUe,.andio  enforM  the  payment  of 
andi  calla  h^  action,  or  ofherwiae  <to  dcdafe 
die  duns  Isffeited,  and  to  sell  the  shaies. 
The  act  also  gave  the  proprielaM  of  ebaias  -the 
right  of  sale  and  transfec*  declaring,  in  effect^ 
that  the  rendor  ceased  to  be  liable  for  calls  after 
a  proper  memorial  of  aachjule  and  trans&r. 
AH  tbe  calls  had  not  been  pud  onibe  shares 
at^he  time  of  the  testator's  death.  After  bis 
deaUi,  the  company  passed  a  rssolution,  de- 
daring  tiiat  the  proprietors  of  shares  shoiild 
be  entitled  to  two  new  ouarter  shares  in  respect 
of  each  whole  share.  By  his  will,  the  teetator 
had  beqaeatbed  30  shares  to  A.  and  80  shares, 
to  2.,  dedazing  that  the  legaoies  should  not  be 
deemed  specific  eo  as  to  be  capable  of  ademp- 
tions iMd,  first,  that  the  legatees  wen  entifled 
to  the  income  of  ^he  shares  from  tbe  death  of 
the  teetator;  secondljr,  that  the  legatees  were 
^P^fed  to  a  proportionate  number  of  new 
^narters.;  tbiroly,  that  the  legatees  were  not 
entitled  to  have  the  deposits  and  eaUs  on  the 
mw  quarter  dhares^  or  the  catle  due  on  the 
•8  Whole  shares,  or  (semAld),  the  calls  due  on 
^  38  Qiigindl  shares  ;paid  out  of  ihe. testator's 
origmal  eatate ;  ibnrthly,  that  the  legatee^  and 
not  the  encvtor,  had  the  n^^if  electinff  ont 
of  wl^di  ^leas  of  .shares  their  legaciee  snodld 
W  defivnred  to  them.  iTocfaer  y.  "OAaeftberia  J 
CqIL43S. 


eoually  divided  amongst  the  testator's  nisoes 
thereinafter  named*  under  the  same  conditiona 
and  lestrictiona  as  were  thereinafter  mentioned 
respecting  the  aeireral  bequeats  thereinafter 
mentioned  to  them  respsctively  given.  The 
testator  then  gave  12,000/.  stock  to  .trustees^ 
upon  trust  to  nay  the  dividends  (in  thirds)  to 
the  testator's  tnree  nieces.  A,,  B.,  and  C,  fat 
their  lives,  and,  after  their  respective  deaths,  to 
transfer  the  coital  (in  thirds)  to  the  children 
of  the  nieces,  with  limitations  over,  in  the 
nature  of  cioes-remainders,  in  the  event  of  .any 
of  the  nieces  dying  without  leaving  children ; 
.with  an  ultimate  .lunitation,  in  the  event  of  all 
the  nieces  ^dying  without  leaving  children,  in 
favour  of  the  residuary  legatee,  a  stranger.  6. 
died  without  issue  in  the  testator's  lifetime. 
The  nieces  had  children.  Held,  that  the  chiW 
dren  took  the  same  interests  in  the  stock  ^(iven 
to  6.  as  they  did  in  the  12,000/.  consols.  Rosi 
▼.  Bass,  2  Coll.  269. 

And  see  Trustee,  2 ;  Residue,  2,  3. 

hWOAOY  -WTY. 

Testator,  by  his  will,  directed  that  the 
legacies  therein  given  should  be  paid  free  of 
legacy  duty.  By  a  codicil,  which  he  directed 
might  be  considered  and  taken  as  a  part  of  his 
wiU,  he  gave  other  legacies.  Held,  that  the 
legacies  given  by  the  codicil  were  not  given 
free  of  iegai^  dnty.  Sarly  v.  SerdMne,  2  Cofl. 
8S4. 

X.A.PSBD   LaeA.GIE8. 

Qenmed  nasi'dhM!.— «Upon  the  oonatmetton  of 
a  wiU,^M4»  that  tkpaed  legacies  fell  mto  tba 
genera],  sand  not  into  a  particalar  leeidwi. 
JUas <^  w,  Jjt^^nmmula^,  2  CoU.  443. 

MAlNTBNANCa. 

Testator  durected  his  residue  to  be.oonveBtad 
into  monev,  and  his  wife  to  receive  the  interest 
of  it  for  the  maintenance  of  herself  and  chil- 
dren; and,  at  her  death,  he  bequeathed  the 
whole,  share  and  share  alike,  to  all  the  children 
she  might  have  by  him.  The  testator  left  a  son 
and  a  daughter.  Some  years  after  his  death, 
tbe  daughter  married.  Held,ihat,  therenpmi^ 
her  right  to  maintenance  ceased.  Bowdin  v; 
Iioia^,  14  Sim.  113. 

WAJIRIKD  WOMAN. 

1.  Property  was  held,  in  tnu^  to  pay  the  di- 
vidends to  such  person  as  a  married  womaii 
should,  hut  not1)y  way  of  anticipation,  appoinl^ 
and  in  default  df  appointment,  to  her  for  her 
separate  use,  and  it  was  declared  that  the  re- 
ceipts other  or  l^er  appointee  ahoiild  be  ^ood 
discharges.  Held,  that  she  could  not,  by  an- 
'tiqpatioD,  charge  the  dividends  not  accrued 
due.    Han^eU  v.  Macdougall,  8  Beav.  1B7^ 

a.  S^MTOte  property.—Restraint  on  joliena* 
rfioa.— Testator  directed  his  trustees,  dudng 
'the  life  ctf  his  dauffhter,  (who  wa8inarried#)  ta 
ipaj  the  Interest  of  a  Jhate  .of  his  nroperfar  t<^. 
sttch  person  or  persons  as  she  sneuld  iroiaC 


gtod^  and  in  cmk  of  bis  death  in  Ithe  teatatoi^s 
Ufielime  adtfaont  iaane»  Ihe  two  aune  waie  lo  be 


D.  ToBlator  lieqiieathed  to  G.  two  smns  of.  time  to  time  during  her  life«  whether  coverte  nr^ 


mdk^  nnder  1^  Jiand,  authorize  and  ji^pQint  jta 
secdve  &e  same,  and'in  df fimltf f  ajapqintntyti 
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into  lier  proper  handc^  for  ber  bo1«  and 
use,  independently  of  her  then  or  an^  future 
husband,  and  so  as  to  be  free  from  his  debts, 
&c. ;  and  that  the  receipt  or  receipts  of  her,  or 
of  the  person  or  persons  whom  she  might 
authorize  to  receive  the  same  annual  proceeds, 
or  any  part  thereof,  should  be  alone  an  effectual 
discharffe  to  his  trustees  for  the  payment  there- 
of; ana  that  his  trustees  shoula  always  be  at 
liberty  to  require  from  her  a  separate  authority 
or  receipt,  from  time  to  time,  for  each  quarterly 
payment  j  it  being  bis  intention  that  the  annuid 
proceeds  should  not  be  sold>  charged  or  ottier- 
wise  disposed  of.  Held,  that  the  restraining 
clause  did  not  apply  to  the  power  of  appoint- 
ment given  to  the  daughter,  and  therefore,  that 
an  appointment  of  the  interest  of  the  share, 
niade  oy  her,  for  her  life,  was  good.  Medley 
r,  Norton,  14  Sim.  222. 

Case  cited  in  the  judgment:  Acton  r.  >Vl)Ue» 
1  Sim.&Stu.429. 

3.  Gift  by  will  of  leasehold  and  other  per- 
sonal estates  to  trustees,  in  trust  to  pay  the 
rents,  &c.,  to  such  person  or  persons  as  a  mar- 
ried woman  should,  by  writing  under  her  hand 
from  time  to  time,  but  not  by  way  of  anticipa^ 
tion,  appoint,  and  in  default  of  such  i^>point- 
roenti  oc  so  far  as  the  same  should  not  extend, 
into  her  proper  hands  for  her  sole  and  separate 
use,  with  a  direction  thtet  her  receipts,  notwith- 
standing coverture,  should  be  goou  discharges, 
and  after  her  death  in  trust  for  her  children. 
Hekf,  upon  the  particular  terms  of  the  gift^ 
thai  did  restraint  on  anticipation  appfiad  to  an 
aasigninent  by  the  married  woman  of  her  tepa- 
rate  estate,  as  well  as  to  an  appointment  in  exe- 
cution of  her  power,  notwitlutanding  the  wUl 
did  not  provide  that  her  receipts  alme  should 
be  good  discharges.      Brown  v*  Bamford,   1 

Caie  cited  in  the  judgment :  Barton  v.  Briacoe, 
J»c.605. 

4.  Bequest  of  1,000/.  stock  to  a  manried 
woman,  "  solely  and  entirely  for  her  own  use 
and  benefit  during  her  life,"  is  a  bequest  for  her 
life,  to  her  separate  use.  Ingkfield  v.  C^hhn, 
aCoD.  247. 

POWKR. 

AppomtmeHt,*^Wriiina.^Br  a  deed,  made 
aittce  the  Statute  of  Wilis,  (7  W.  4,  and  1  Vict, 
c.  26,)  certain  trust  funds  were  appointed  to 
tmstses,  In  tmst  for  such  person  or  persons, 
for  such  interest  or  tntereets,  and  chargeable 
with  such  sun  or  sums  of  money,  and  for  such 
inttats  and  porpDses,  and  in  such  manner,  in 
all  respects,  as  the  appointor  should,  by  any 
deed  or  deeds,  wrfting  or  writiiigs,  with  or 
without  power  of  revocation  aiid  new  appoint- 
menty  to^  hy  her  sealed  arid  deDveivd  in  the 
presence  of  and  attested  by  one  wttneis  or 
mocp,.  direct  or  appoint.  The  appointov  after-, 
wardsimade  her  will,  (which  was  duly  executed 
and  attaoted  according  to  the  Sutute  of  Wills,) 
and  thereby  bequeathed  part  of  th^  tiMst 
funds :  Held,  that  the  vill  wfia  a  writing  within 
the  terms  of  the  power.  BuckeU  v.  Bhukkqm^ 
5  Hire,  161'.- •      •  ■''  ^         "    "—  •     ••  •     •• 

And  see  Tnutee,  1. 


BBlCAllfDBft  MAfr. 

See  TauaUfor  Life. 

RAILWAY  SUABB8. 

See  Legeiey,  8. 

REM0TBNSS8. 

Fet^M^.  — Testator  (^ve  his  real  and  resi- 
duary  personal  estate,  in  tmst  to  pay  an  an- 
nuity to  his  nephew,  and,  subject  thereto,  in 
trust  for  his  daughter  for  life,  remainder  in 
truat  to  p^y  the  income  for  the  maintenance  of 
all  and  ovary  auch  child  or  children  aa  she 
mi^ht  leavo  at  her  decease,  during  his,  her,  or 
thair  minority ;  and  when  the  youngest  ahcmld 
have  attained  25,  to  pav,  assign,  and  transfer 
the  income,  together  with  the  principal,  to  the 
children,  ^  same  to  be  divided  eoually  be- 
tween them,  share  and  share  alike  ;  but  if  any 
of  them  should  die  leaving  a  child  or  children 
who  slfould  attain  twenty-one,  then  to  pay 
and  assign  the  share  of  such  child  to  hia  or 
their  child  or  children :  and  the  testator  thai 
expressed  his  further  will  to  be^  that  his 
trustees  should,  immediately  after  hia  ne- 
phew's decease*  convey,  release,  and  asaign 
all  his  freehold  and  leasehold  estates  unto  the 
heir  or  heirs  who  should  be  legally  entitled 
thereto,  and  in  case  his  daughter  should  leave 
no  child  or  ehildren,  or  they  should  die  under 
age  and  unmarried,  thmi  m  triist  to  pay  and 
assign  the  income,  together  mth  the  whole  re- 
sidue, unto  and  equally  between  his  next  of 
kin.  The  daughter  left  five  children  living  at 
her  death,  all  of  whom  attained  the  a^e  of  2S : 
Held,  that  the  trust  for  them  waa  not  void  for 
remoteness,  but  that  they  took  vested  interests 
in  the  trust-property  on  their  mother's  death. 
Milroy  V.  Miiroy,  14  Sim.  48. 

RBSIDUK. 

1.  Testator  gave  19*000/.  consols  to  trustees, 
in  trust  for  E.  B,  for  life,  and,  after  her  death, 
for  her  children ;  and  in  case  she  should  die 
without  leaving  a  child,  he  directed  that  the 
trust  fund  should  be  considered  as  part  of  hia 
personal  estate,  and  be  disposed  of  in  a  due 
course  of  administration ;  and  he  gave  the  re- 
sidue of  his  effects  to  E.  Bl,  her  executors  and 
administrators,  to  and  for  her  and  their  own 
use  and  benefit,  she  and  they  paying  thereoitf 
all  the  debts  due  from  him  at  his  decease,  to- 
gether With  the  expenses  of  his  funeral,  the 
charges  of  proving  and  establishing  his  will, 
and  other  incidental  expenses,  and  he  appointed 
her  his  executrix.  E.  B,  survived  the  testator, 
and  died  without  leaving  a  child.  MM,  that, 
thereupon;  the  trust  fond  did  not  become  dis- 
posed of,  but  formed  part  of  the  testator's  re- 
siduary estate,  and  belonged,  as  such,  to  B,  B/» 
estate.     Scoit  ▼.  Moore,  14  Sim.  35. 

See  Etmstey  V.  Yovng,  2  M.  &  K.  780. 

2«  Legatees  for  U/e.-^TeslaXor  directed  that 
a  certi&n  debt  of  95,0001  should  be  deeoied 
part  of  the  residue  of  bis  personal  eatite ;  and 
he  gave  it  and  all  interest  due  and  to  grow  due 
thereon,  aiid  the  residue  of  his  personal  estate, 
to  trustees;  upon  trust  to  collect,  'aUd  ftaoL 
time  to  time  Invest  same,  and  to  pay  ^  m* 
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Icrest  of  one-third  part  thereof  to  each  of  his 
3  children  for  their  lives,  and  after  their  decease 
reepectireljr,  to  pay  one  third  part  of  the  prin- 
cipal to  their  children.  After  makinff  his  will, 
the  testator  bv  deed  released  to  his  debtor  all 
interest  which  should  become  due  on  the 
25,000/.  during  his  life;  and  he  agreed  to 
postpone  the  payment  of  the  principal  sum  and 
the  interest  to  accrue  due  thereon,  until  the  end 
of  three  years  next  after  his  decease ;  and  then 
to  accept  payment  of  the  principal  sum  and  the 
interest  which  should  have  accrued  due  thereon 
during  the  three  vears,  by  instalments ;  and 
that  the  25,000/.  should  not  bear  interest  after 
the  expiration  of  the  three  years,  so  long  as  the 
instalments  were  regularly  paid ;  but  that  if 
defiiult  should  be  made  in  payment  of  the  in- 
stalments, the  balance  should  be  paveble,  with 
interest,  until  the  instalments,  with  tne  interest, 
should  be  paid.  By  a  codicil  the  testator  de- 
clared that  the  execution  of  this  deed  should 
not  revoke,  prejudice,  or  affect  his  will.  HM^ 
that  the  three  years'  interest  did  not  form  part 
of  the  capital  of  the  residuary  personal  estate; 
and  that  the  legatees  for  life  of  the  residue  were 
entitled  to  it.  CmffieM  v.  Mwfmrt,  2  Jf.  &  L. 
141. 

3.  l<yaiee8.^A  direetion  to  sell  parttenlar 
parts  of  the  testator's  personal  estate  is  not 
of  mnch  weight  on  the  question  of  the  conver- 
aion  of  the  residue ;  for  the  rule  as  to  conver- 
sion dotm  not  proceed  on  the  nreetuned  exist* 
ence  of  a  dennite  intention  that  the  property 
ahall  be  converted,  hot  upon  the  expressed  in- 
tention that  the  legatees  shaU  enjoy  the  pro- 
perty in  Buceeesion.— Cf/e  v.  Beni,  S  Hare,  34. 

•  Cases  cited  in  the  judgment :  Pickering  v.  Pick- 
ering, 4  Myl.  &  Cr.f89;  Goodenough  v. 
Tremainendo,  2  Bear,  ft  19. 

See  Taumt/or  L^,  1. 

BXVOCATION. 

1.  Testator  bequeathed  a  year's  wages  and 
150/.  to  his  servant,  /.  F.  By  a  codicil  he  re- 
voked those  bequests,  and  gav«/«  F.  an  annuity 
in  lieu  of  them.  By  a  subsequent  codicil  he 
revoked  every  gift  in  his  will,  bequeathed  J.  F., 
his  late  butler,  both  the  one  years  wages  and 
the  pecuniary  legacy  of  150/.:  HM  that  the 
annnity  given  by  the  prior  codicil  was  not  re- 
voked.   Pratt  V.  Pratt.  14  Sim.  129. 

2.  A  remainder  roan  in  fee  joined  with  his 
mother,  the  tenant  for  life,  in  a  mortgMii  in 
fee^  by  which  it  was  provided  that  if  toe  re- 
mainder man,  his  heirs,  executors,  ftc,  shenid 
repi^  the  sum  borrowed  on  a^eilain  day»  the 
mortgagee,  his  heirs  or  assigns,  ^ould  recon- 
▼ey  the  estates  to  the  person  or  persons  for  the 
time  being  entitled  to  the  reversion  and  inhsBfr- 
ance  of  the  est«tes|,  and  his,  het»  or  their  heirs 
or  assigns,  or  nnto  snoh  other  person  or  iper- 
eona,  and  in  <ucb  other  manner  and  form,  at 
he,  ^  or  they  ihould  direct  or  appoint  i^HeUi, 
that «  devise  of  the  estates  previously  made  by 
the  renuiinder>man,  was  not  revoked  by  tke 
iBortgage.     Yomde  v.  Jonef,  14  Sim.  169. 

3.  Bnmmre  in  pemeih — ^Where  a  will  was 
written  in  inl^  and  formally  execnted,  andliie 


testator  afterwards  drewa  line  in  pencil  through 
a  clause  in  the  will :  Held,  that  the  erasure  in 
pencil  raised  no  presumption  of  revocation,  and 
that,  without  other  explanation,  it  was  properly 
regarded  not  as  a  revocation  of  the  clause,  but 
as  merely  deliberative,  or  indicative  of  some 
future  and  incomplete  purpose.    FranctM  v. 
Graver,  ft  Hare,  39. 
Cases  cited  in  the  jadgment :  Parkin  ▼.  Bain- 
bridge,  3   Phillimore,  Sfl;    Ilavenacrofl  r. 
Hunter,  <  Hagg.  68;  La^render  ▼.  Adams,  1 
Add.  403;  Edward  v.  Aatly,  1   Ilagg.  409; 
Hawkea  v.  Havrkes,  ib.  321. 

4.  Second  coc^ict/.— Testator,  by  will,   dis- 
tributed 7,300£.  stock  amongst  several  lega- 
tees, except  200/.,  surplus  of  the  stock,  which 
he  directed  to  be  applied  in  defraying  any  ne- 
cessary expenses.     By  a  codicil,  dated  two 
vears  after  the  will,  at  which  time  there  was, 
by  reason  of  certain  erasures  made  in  his  will, 
a  much  larger  surplus  than  200/  stock,  he  left 
"  the  aurpkis  of  nis  money  in  the  ftmds "  to 
be  appropriated  as  his  executors  might  think 
proper  among  the  several  legatees.     By  a  cer- 
tain subaeqnent  codicil,  datA  a  few  days  after 
the  former,  the  testator,  after  bequeathing  cer* 
tain  annff-bozes,  &c^  and  stating  that  there 
appeared  **  a  aurplns  remaining  after  the  legin*  : 
cies  aforesaid  were  paid,"  begged  his  executor  - 
to  distribute  the  same  among  the  children  of 
his  son  W*    There  was  property  of  inoonsider- : 
able  amount  besides  «k>ck,  to  which  the  re* 
siduary  bequest,  contained  in  the  last  codicil, . 
might  be  applied  I  HeU,  that  that  bequeet  did 
not  operate  aa  a  revocation  of  the  bequest  of 
the  surplus  of  the  funds  contained  in  the  second  • 
codieiL    Inffl^/iM  y.  Co^klam,  2  ColL  247. 

8PKCIB. 

Residue. — fFtdotp.— Upon  the  construction  of ; 
a  will,  held,  that  the  testator's  widow  was  not 
entitled  to  enjoy  the  testator's  residuary  pro- 
perty for  her  Ufe  te  jmeote.  Johneom  v.  Jokneam, 
3CoU.44K 

il>BCtPIC   LBQACY. 

See  Le^cjf,  1,  2. 

flUBVIVOBSHIP. 

Testatrix,  befoie  the  stat.  1  Vict.  c.  26,  be- 
queathed the  residue  of  her  persond  estate  to 
her  son  A.  and  her  daughter  B.,  to  be  divided 
f  qually  between  them,  in  case  they  were  botii 
living  at  the  time  of  her  decease ;  bat  if  eitfaisr 
of  them  should  happen  to  die  b^ore  her,  or  at 
any  time  after,  without  issue,  then  she  be* 
quaathed  the  share  of  him  or  her  so  dying  end 
without  issue,  to  the  survivor  of  them.  if.  and  * 
B.  survived  the  tesUtrix.  J.  died  unmarried 
in  the  lifetime  of  B.  Held,  that  the  moiety  of 
the  residue  given  to  A.  devolved  in  B.  Tiarwer 
V.  fVosiproe,  2  Coll.  331. 

Cases  cited  io  the  judgment :  Pinbory  v.  Elktn, 
Hughes  V.  Bayer,  keilr  v.  Fowlar,  3  Bro. 
C.  P.  (Toml.  ed.)  299;  Massey  V.  Hudsoo,  2 
Her.  150,  133. 

TSMANT  ron  LIPB. 

i:  lleiMftie.-^/ii/eref f .-^TesUtor  beqneathe4 
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tihtyaliit  timi  b6  ttiliject  to  tbc  tmsts  of  tfie  iv3!^ 
shonld'  be  vested  in  the  new  tnntee  or  trnstees' 
jointty  with  the  lurviring  or  eontinnuiK  tnis* 
tee  or  trustees,  or  solely,  as  the  case  raOht  re- 
cpire.  Two  of  the  trustees  died  in  tne  life- 
tnne  of  the  testator.  Qtery,  whether  the  new 
trustees'  could  be  appointed  under ,  the  power. 
Watsk  T.  Gladstone,  14  Shn.  2. 

Legacy.— Testator  gave  3001.  to  each  of  his 
three  trustees  and  executore  who  should  prove 
and  act :  but  if  any  of  them  should  dk  without 
haoingf  acted,  or  should  dedine  or  refuse  t» 
act,  the  legacies  intended  for  them  were  to  ga 
to  the  trustees,  who,  under  the  power  fitr  that 
pmrpowe  mmtainedin  the  will,  shoiddhe  appointed 
tn  tkeir  place.  Two  of  the  trustees  died 
during  the  testator's  lifetiaie,  and  two  new 
ones  were  proposed  by  the  sunriving  trusteeft 
and  appointed  by  tiie  Master  in  compliance 
with  the  decree  in  a  suit  for  adorinistenng  the 
testator's  estate :  HM,  that  they  were  not  en- 
titled to  the  legacies  intended  for  the  deceased 
trustees.     WtUsh  v.  Oiadstona,  t4  Sim.  2. 

ONCKBTADnnV 

DepiM.^Tes«Htor  devieed  alt  his  retf  estates^ 
(except  the  hereditaments  thereinafter  particv- 
lirif4esMed^)tO'inalM8ow  certain  tfeisaiiSk  In 
a. enbaeqaeat parted  his  will,  Ira  dtmsed  hi» 
fasmia  A.,  in  the  |nisiwiuwm  ef  T.  if.  to  T.  & 
He*  had  two  flinns  in  A,,  both  of  whidi  werv  is 
th»  possesMMi  of  T.  A,  bot  at  difffei«nlt  reiOa^ 
nd  Jamwn  ta^difemat  aames.  Thtfrs  beaa^ 
naevidBnet  to  th<pp  willi  certaiiily  which  of 
thatmeiffBwthetsstaloraaMUit  to  devisr  ti 
T>&,diooBiirt  held  the  exemption  to  be  >► 
operative,  and  that  both  fanns  passed  by  die 
gc^aeral  devise  to  the  trustees,  fihmdell  r* 
Oladitone,  14  iSim,  83. 

VB89X1S«I» 

See  Remoteness  J  Lesfoey,  6» 

wiDaw*! 
See  ^esUwi  /  %^ecie. 


Us  iVMihiary  personid  estate  to .  trustees,  m 
trust,  wtth  (Ul  conventeui  speed  after  me  death, 
to  sell  s«eh  part  or  parts  as  they,  or  the  sur- 
vivor of  thm,  or  the  executors  or  administra- 
tors of  such  survivor,  or  their  or  h»  assigns, 
fliioald  think  proper;  of  any  monies  in  the 
fondto,  and  also  to  call  in,  sell,  and  convert 
into  money  all  such  parts  of  the  reet  of  his 
general  personal  estate  as  should  not  eonsist 
of  money,  and  out  of  his  general  personal 
estate,  and  the  montee  forming  part  thereof, 
and  to  arise  thereby,  to  pay  his  debts,  &c. ;  and 
to  invest  the  residue  of  the  monies  to  arise 
from  his  general  personal  estate  wfaieh  shoiidd 
remain  after  answering  the  purposes  aforasaid, 
in  the  usual  securities,  and,  from  time  to  time, 
to  alter,  at  their  or  his  discretioiH  as  wril  the 
same  stocks,  funds,  and  securities,  as  also  sodi 
of  the  stocks,  fvnde,  or  securities,  being  pert 
of  his  personal  estate,  whieh  they^  or  he  shoold 
not  tlunk  proper  to   sell  w^d  eooeert  into 
money;   and  to  stead  possessed  of  all  the 
trust-monies,    stocks,    fnnKis^  end 
whieh  should  be  so  purchased 
and  which  shoold  remain  une 
money  as  aforesaid,  in  trust,  to  pay  tisr  \\ 
tevest,  dividends,  and  annnd  prodeee  tfasrec 
as  and  when  ^e  same  shoidd  be  received,  to 
theplaintifil 

The  residue  of  the  testator's  estete;  sAerpayt- 
ment  of  his  debts,  &c.  &c.,  consisted,  in  pest, 
of  sums  of  long  annuities^  and  Baidc  and  Baet 
India  stocks  which  still  remained  nneold.. 

HeM,  that  the  plaintiff  was  enttded  to  tho 
income  accrued  on  thoee  sums,  from*  the  testap* 
t^a  death.     Wrey  v.  SmUk,  14  Sim.  003; 

3.  jiematmfer-fiien. --- Copvtal  end  teooair.*-* 
Testatrix  becjueathed  her  personal  estate  to  A. 
for  life,  remainder  over.  The  estate  consisted 
in  pert  of  a  sum  recovered  in  respect  of 
pHncipd  and  interest  due  from  a  deceased' 
debtor  to  the  testatrix ;  but,  as  the  debtor  died 
portkllf  rnsohrant,  the-  earn  reoovered  was  kse 
than  the  principal  of  the  debt. 

Held,  tnat  A,  was  not  entitled  to  a  portion  of 
that  sum  in  respect  of  the  interest  accrued 
since  the  testator's  death,  but  that  Ae  whole  of 
it  was  part  of  the  caj^tal  of  the  testatrix's 
estate..    TWnwr  v.  iVengyor^  U  Sia.  33,. 

Tvn.&oaoofi'ff  act. 

See  Jiccumulation, 


.  I.  FowiT  to  appoint  f nv Aw.^-Te8tator,  aftcv 
appointing  three  trustees  of  his  wil2»  provided 
thaty  if  they,  or  any  of  them»  or  any  trustee  ox 
tsustees  to  be  appointed  under  that  prasriso^ 
Aomld  die  ot  bodesirooeto  he  dieefaaigsdy.  or 
go  to  mside  beyond  sel^.  or  nej^cty,  or  sefiiee^ 
or  become  incapable  to  aet,.  before  the  tnmts* 
ehould  be  performed,  it  shoidd  be  lae^  for  the 
■wiving,  continuing^  or  acting  tiusleet  or 
trohitee  tor  the  time  bcingv  or  tin  fast  aedng 
trustee,  to  nominate  a  new  tmstae  oetmstses ; 
and  that  the  trust  primerty  which  sl»uld  be  or 
have  been  vestadia  Ine!  tnseseior  tmstees  so 
dpiatp.  desisingr  t»  be.  4mAm%^  ka^  end 


RECEm'  c^ECfsroNs  IN  TiHB  simu 


EepoavBn>  bt  BcuuiisTe&a  ov  van 

COO&TS. 


Ji^ffty-m  8$fwegefaif9w    Deir.  1st,  V846* 

■MTSBIMO  APFKAJUWNCn. — HBW  fMUNIMO* 

A  d^siMMe^  MeiNj^  ^ed  tf  AMI  Jvr  twe  sesier 
pmrpewae  ^  fitrntt/Ts,  anddeUmimg  ^ 
abandon  H,  vHu  ffjkiieed  leave  to  enter'  lee 
ttppeat^Kisee'' wednH^  fee  Vofit*  eXreer'  egxBttf^ 
19^,  art  5r,  i^tertke  etgimiionoftke  Ot 

Xnsplaiatiirfiledhtr  bill  Off  the  LdthSRon., 
tses,  and  served  the  defondant  with  &  copy  am 
timfithAiigaet,1846;.  The  common  -appswreno^^ 
|vas  entssed.  bf  the  latter  ofr  tfao  2nd  ISfam^ 
I84i,  end  ondie  3di  he:wae.e»vedwitfc«oliBe 
of  motion  tn>r 


superior  Courts:  RoUt.^Vm  CAmetOor.— Fm-Ctaw^ffer  Kmgkt  Bruce. 


laa 


gnoandB  of  ineffnlarity,  the  16th-  of  Uie  new 
orders,  art.  5»  requiring  it  to  be  entered  within 
12  dajB  after  service  of  a  copy  of  the  bilL. .  Re- 
plication was  filed  on  the  11  th  at  the  same 
month.  The  Vice-ChaneeUor  of  England'  had 
Teftued,  with  costs,  the  defendant's  application 
fbr  leave  to  enter  an  appearance.  The  de- 
fendant filed  a  bin  for  the  same  porpoee  as  the 
plaintxTs,  on  die  10th  July,  1846,  being  three 
weeks  before  he  was  senred  with  a  copy  of  the 
lattw. 

Mr.  Shutrt  and  Mr.  Eldortam  a«w  imewed 
ibm  applicatkNi»  which  was  oi»oscd  bv  Mt« 
Roii  and  Mr.  Lh^d. 

.  Tbm  Lord  CkanceUor,  having  pievionaly  waf^ 
fpsatsd  flsrtaitt  terms  to  the  defendant  reapect>> 
ug  the  withdmwal  of  his  Ih11»  ta  which  he  £d 
not  acctd^  tssmarlied  that  it  was  alwajw  gntt*- 
ipof  t«  the  eonct  to  be  enabled  to  save  expcaae 
t0  tbe  snitor%  although  unfortunately  it  had 
not  ahmys  such  discretionary  power  confided 
to-it  as  tiiat  eonfiwasd  by  the  new  orders  in  the 
present  insunce.  It  was- evident  that  one  of 
these  two  faiUe  w«s  useless-if  both  were  filed  for 
tke  same  object.  Under  the  circamstances» 
the  Older  of  the  Vico^Ihancellov  H^peactd  to  be 
ffltfecHy  fight. 

Motion  refused^  with 

'    9M€€muL 
HbiibnT*  Barris.    Nov.  21s^  1846. 

'  ^miitr^j^amimtoapermmorkisper^ 
&9iuitrtpf^mikMwe  wU^jmtt^  apm/mm^ 
t^ktm-dghial  datignee, 
'  In  this  case  an  order  Bad  been  made  for 
payment  of  a  som  of  monev  to  a  creditor  or  his 
peraonal  lepresentatlfe;  The  Master  had  fimnd 
Ae  sum  in  question  was*  due  to  a  Mir.  Toung, 
oa  the  official  assignee  of  the  creditor;  butt& 
Acconntant-Generai  made'  a  difficulihr  as  to 
|Hiying  it,  on  the  ground  that  the  oflSdal  as- 
lAgMb  vnm  not  the  pergonal  representative  oi 
tbe  creditDE. 

Mr.  Spfwx  now  appHed  Tor  an  order  t&ot 
the  money  should  be  paid  to  the  assignee. 
^Lord  Lemgdaie  saia  that  there  appeared'  to 
Bun  no  doubt  but  that  the  Accountant-General 
might  aafe^r  pay  the  money  to  the  official  as- 
ngnee  under  die  order  at  wordfed ;  but  if  he 
eonthmed  tor  have  a  diflfeuity  about  it;  he 
iroold  make  an  order  authorizing  the  paymenL 


Mary  his  wife»  certain  hereditamenia,  ioelwUng 
a  mansion  house  and  grounds,  were  limited  to 
Edward  Leigh  and  Mary  his  wife  fbr  their  lives» 
with  remainder  to  the  sons  of  the  marriage  in 
tail  male,  and  in  case  there  should  be  no  boxlb, 
then  to  the  daughters  as  tenants  in  common  in. 
tail.  Thawife  died,  leaving  %y^  daughters  but 
no  sons ;  and  a  petition  was  presented  on  be* 
half  of  Uie  infiuits,  under  the  1 1  Geo.  A,  and 
1  WilL  4,  c.  66,  praving  for  a  reference  to  the 
Master  to  inquire  wnt ther  it  would  be  for  their 
benefit  that  a  building  lea«e  of  a  portion  of  the 
property  should  be  granted,  ay  the  l7tli 
section  of  the  act  it  is  declared,  that  where  any 
person  being  an  infant  shall  be  seised  or  pos- 
sessed o(  or  entitled  to  any  land  in  fee  or  in 
tail,  and  it  shall  appear  to  the  court  to  be  for 
the  benefit  of  such  infant  that  a  building  lease 
shall  be  granted  of  such  estate,  it  shall  be  law- 
ful for  such  infant  or  his  guardian,  by  the  di- 
rection of  the  court  on  petition,  to  make  such 
lease,  provided  that  no  lease  be  made  of  such 
mansion  house,  or  grounds  held  therewith,  for. 
any  period  exceeoing  the  minority  of  the 
iniant. 

Mr«  Bar5er,  for  the  petition. 

The  Vice^hancelhr  said,  he  was  of  opinion 
the  court  had  not  the  power  to  make  such  aor 
order,  unless  the  infant  had  an  indefeasible 
estate,  in  possession  in  fee  or  in  tail.    A  similar 

restipn  nad  arisen  in  eaeparte  Evans,  2  Myl* 
K.  318,  and  it  had  been  there  decided  that 
the  act  did  not  apply.  Having  regard  also  to 
the  latter  part  of  the  1 7th  section  of  the  act» 
and  the  circumstances  of  his  case,  he  con* 
sidered  ihe  court  could  not  exercise  the  power« 
and  the  petition  must  be  refused. 


Morris  y,  Morris ',  Same  v.  Same,    Michael' 
mas  Term,  1846. 


>AirE* 


'^(cc^ClBiiciUsr  ef  €f)ig9kiii. 

Bapmrte  Leigk.    Nov.  21,  I846t. 

Bmnrr. — oowrnureriogr  of  act  U  oso. 

4  AXD  1  WILL.  4,  C.  6Sb 

met  ioditlscla^leMs^io^bmmmis^qfih0f9i^^' 
Jfswtjf  ofism  tftfamty.tmUsssM^  f^i^fsrUf,  is 
absokifslg  «M2ad  «t  tke  wrfaml  m^J^  or  ts 
taJL 
Bv  a.  ■rUkwwnt  dated  ia  Oetobei^  1439, 
nadooK.tfai  nafri^pa  of .  Edwwad  La|^.aBd 


An  it^bnt  defendant  answered,  by 

to  a  hill  fled  in  1823,  to  perpetuate  tef 
timony.  Jn  1836  Ae  attaint  fall  age,  ik 
1846  he  mooed  for  liberty  to  answer  or  de^ 
fKST,  and  excused  the  delay  of  ten  years  by 
stating  circmnsttmcesskowing  great  destitt^^ 
Ijofi.  The  court  refused  the  motion,  wiiM 
costs,  A  suit  had  been  institufed  in  hslan^ 
to  which  the  defsndoHt  was  a  party.  Motion 
being  made  m  the  aboae-wmed  SnglisM 
smi,  to  pass  pubBoation,  the  motion  wtm 
directed  to  stand  over  until  publication  had 
passed  in  Ireland, 

Thkoo  were  two  motions^  the  first  of  which 
was  made  on  behalf  of  the  i^ntiff,  that,  the 
depotitiooa  iir  the  cause  might  be  forthwith 
pMshedi  or  that pokiioatiow night  paaeuipon 
the  pBodnotion  to  tho  offioev  o£  an  afidaiifr 
flhowing  that  the  publication  of  dspoaltioaa  is 
a  tnit  in  Ireland  had  paaaed.  In  ue  Irish  suit, 
J.  W.  'MtaiJi%  jsik';,  tfie^onljp  surviving  defbad- 
dnr-  pnoast  cause,  was  pUdnttff.  *•  The 
wofinadsron  beWf  of  litt«satd 
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J.  W.  Mom«t,  that  lie  migfht  be  at  liberty  to 
emur  or  answer  to  tlie  bill  inthi^  court,  or 
take  eiieh  other  proceedings  as  might  be  ad- 
Vised.  The  fiicts  appeared  to  be  these : — In 
182S,  the  bill  was  filed  for  the  purpose  of  per- 
petuating testimony,  the  object  being  to  annul 
a  marriaj^e  between  the  parents  of  J.  W.  Morris, 
juil.    An  answer  was  put  in  by  him,  by  his 

fuardian.  In  1836  he  attained  his  majority. 
he  Irish  sott  had  been  instituted  inl8l6,  with 
an  objein  similar  to  that  of  the  English  suit.  In 
1846,theMB8terof  the  Rolls  of  Ireland  refuseda 
motion  by  the  plaintiff  there,  for  passing  publi- 
fication,  but  without  prejudice  to  a  renewal  of 
the  motion,  when  publication  should  have 
passed  in  a  third  suit,  in  which  J.  W.  Morris, 
jun.,  was  plaintiff.  By  his  affidavit  it  appeared, 
that  the  family  suits  had  gone  on  since  1816 
and  1893,  his  mother  dying,  and  his  father  ob- 
taining his  discharge  under  the  Insolvent 
Debtors*  Act,  and  he,  the  defendant,  J.  W. 
Morris,  being  in  such  destitute  circumstances 
as  to  be  unable  to  procurfe  professional  assist- 
ance ;  and  that  the  property  and  the  parties 
were  in  Ireland,  he  alone  being  resident  in 
England. 

Mr.  Ropers  for  the  motion  on  behalf  of  J.  W. 
Morris,Jun. 

Mr.  B,  F.  Smith,  for  the  plaintiffs,  consented 
that  the  motion  to  pass  publication  should 
atand  over  until  after  publication  in  the  Irish 
suit.  As  to  the  second  l^iotion,  he  submitted, 
that  tbcfc  had  been  laches,  which  precluded 
the  court  from  lending  its  assistance.  He  cited 
Lord  Durgley  v.  Berkeley^  6  Vcs.  252 ;  Bayley 
r.  Edwards,  3  Swanst.  703 ;  Salt  v.  Donegal, 
1  Lloyd  &  C.  82 ;  KeUall  v.  KeUaU,  2  My.  & 
K.  409;  Pnce  V.  Carver,  3  My.  &  Cr.  157; 
B«j*  V.  Ymmg,  9  Sim.  180 ;  TkUlock  v.  Hartley, 
1  You.  &Col.  C.  C.  114.  ^ 

Vke^Chancdlor  Bruce  said,  that  without  de- 
ciding whether  he  would  have  made  an  order 
npoBihe  moliim  of  tiw  defendant,  had  he  come 
earlier,  or  had  a  substantial  «zeuse  or  explana- 
tion beea  given  for  the  delay,  he  must  refuse 
the  motion*  with  costs.  As  to  the  second  notice 
of  m(Aion»  that  the  depositions  might  be  pub- 
lished, he  was  of  omnion,  having  regard  to 
what  had  been  done  by  the  Master  of  the  Rolls 
in  Ireland,  that  the  motion  must  stand  over, 
with  liber^  to  apply.  He  recommended  that 
the  court  in  Irriand  should  be  informed  of  the 
state  of  ths  proceedings  here.  His  present  im- 
prresion  was,  that  so  soon  as  publication  had 
passed  in  the  Irish  suit,  publication  should  also 
MS  here.  But  he  did  not  at  present  decide 
this. 

Qttent*if  3ttn^. 

(Before  the  Four  Judges.) 

Pearee  y.  ChapUn.    Michadmae  Term,  1846. 

FRACTIOB.^JVDOB'e   ORDXR.— HOW   FAR   A 
PARTY  CONCL.UDRD  BY  HIS  OWN  CONDUCT. 

A  judge's  order  to  set  aside  a  judgment  and 
exeeuium /or  irregularity  was  made,  im» 
p^ing  as  terms  on  the  defendant,  that  he 
should  not  bnng  an  action  ;  and  at  the  time 
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jadl  order  was  made,  the  attorney  for  the 
defendant  protested  against  the  power  qf 
the  judge  to  impose  such  terms,  but  he  ac' 
eepted  the  order  and  served  t^. 
H«ld»  that  the  defendamt,  hatting  aoeepted  smd 
served  the  order,  teas  precluded  from  after* 
wards  objecting  thai  the  judge  had  n^  power 
to  impose  terms  on  the  defendant  that  he 
should  not  bring  a»  actioum 

In  this  action  judgment  was  signed  for  want ' 
of  a  plea,  and  execution  issued.  On  the  27th 
of  July  a  summons  was  taken  out  by  the  de- 
fendant calling  on  the  plaintiff  to "  show  cause 
why  the  judgment  and  all  subsequent  proceed- 
ings should  not  be  set  aside  for  irregularity, 
with  costs.  The  case  was  heard  before  the 
Chief  Baron  at  chambers,  who  ordered  that  the 
judgment  and  execution  should  be  set  aside, 
without  costs,  and  that  no  action  should  be 
brought.  The  attorney  who  appeared  for  the 
defendant  objected  at  the  time  the  order  was 
made,  that  the  learned  judge  had  no  power  or 
authority  to  impose  these  terms  on  the  delbid- 
ant,  directing  that  no  action  should  be  brought. 
The  order  was  served  on  the  plaintiff,  and  the 
defendant  acted  on  it.  A  rule  nisi  was  obtained 
to  set  aside  the  judge's  order. 

Mr.  H.  Hill  now  showed  cause.  One  ob- 
jection to  this  order  is,  that  tiie  learned  judge 
in  setting  aside  the  judgment  and  execution  for 
irreguhority  had  no  authority  to  oi^er  that  the 
defendant  efaould  bring  no  action,  ^nt  the 
defendant  has  by  his  own  conduct  Brednded 
himself  from  talcmg  the  objection.  Haaeeepta 
the  order,  and  serves  it,  aad  therefore,  cannot 
now  dispute  tiie  power  of  the  judge  to  aaahe  it. 
In  Giraud  v.  Austen,*  it  was  held,  that  where  a 
party  has  obtained  a  judge's  order  to  eet  aside 
a  judgment  upon  payment  of  costs,  he  cannot,, 
if  he  has  drawn  up  and  served  the  order  buIh 
sequently,  procure  the  rescission  of  so  mn^  of 
it  as  relates  to  costs.    (Stopped  by  the  Court.) 

Mr.  Petersdorff,  contrk.  In  that  case  the 
judge  had  power  to  make  the  order  aa  to  ^. 
coetSp  but  the  distinction  is,  that  in  the  present 
case  the  judge  had  no  power  to  make  that  part 
of  the  oraer  which  imposed  terras  on  the  de- 
fendant that  he  should  not  bring  any  action. 
Now  the  cases  of  Cash  v.  Weils,*'  Abhoit  r. 
Greenwood,^  Adlam  v.  Noble,*  establish  the  pro- 
position, that  where  a  judgment  and  execntion 
are  set  adde  for  irregularity,  the  court  hun  no 
power  to  impose  the  terms  on  the  defendant 
that  he  ehaU  bring  no  action.  Judgment  had 
been  signed  against  the  defeodmt,  and  his  pro- 
perty was  actually  taken  in  execution*  and 
therefore  he  was  compelled  to  aecmC  tiie  order 
made  by  the  learned  judge,  and  the  attamer 
who  appeared  for  the  defendant  proteated 
against  the  latter  part  of  the  order,  which  pro- 
test is  not  abandoned  by  the  act  of  drawinff  ^p 
the  rule  where  it  relates  to  a  portion  of  tiM 
order  which  there  was  no  jnnediction  to  make. 

Lord  l>e»iiMm,  C.  J.     Aseuauag  that  theaa 


•  1  DowL  N.  S.  703.  *  1  Bam.  &  Adol.  375. 

•  7  DowL  P.  C.  534.    *  9  Dowl.  P.  C.  3««. 
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procee^Dgt  are  iiregolar,  then  the  facts  are, 
that  an  applicatioa  wae  made  to  a  judge  at 
chambers  to  set  aside  a  judgment  and  execution 
for  irregularity,  with  costs,  but  the  learned 
judge  made  the  order,  without  coste,  imposing 
the  terms  thai  the  defendant  should  bring  no 
action.  Then  it  said  that  the  attorney  for  the 
defendant  appeared  and  protested  against  the 
terms  imposed  by  the  learned  judge,  but  not- 
withstanding such  protest  he  accepts  the  order, 
serves  it,  and  takes  all  the  benefit  to  be  derived 
from  it.  The  defendant,  therefore  makes  him- 
self a  party  to  the  rule,  and  thereby  precludes 
himself  from  the  right  of  bringing  an  action. 
There  are  cases  where  it  is  said  £at  a  judge 
has  no  power  to  impose  these  terms,  but  there 
is  no  case  which  goes  the  length  of  deciding 
that  where  a  party  has  accepted  and  acted  on  a 
judge's  order,  be  can  afterwards^  refuse  to 
comply  with  the  terms  imposed  by  it. 
The  other  judges  concurred. 

Rule  discharged,  without  costs. 


In  r§ ' 


-.»    Michaelmas  Term«  1846. 


PftAGTICS.-*-*ATTOBlCBY. 

Tie  eowi  wiU  entertain  an  appKeatum  to 
eitike  an  attorney  off  the  roll  for  alleged 
profeMsional  mi$con&ct,  although  the  facts 
muLeed  in  support  of  the  charge  disclose 
evidence  efficient  to  sustain  an  indictment, 

Thib  was  an  application  calling  upon  an  at* 
tomev  to  shoir  cause  why  he  should  not  be 
struck  off  the  roll  for  alleged  pxofessioDal  mis* 
coodQct. 

Mr.  WTdtdkursi  and  Mr.  Flood  now  showed 
cause.  The  affidavits,  on  which  this  OMtion 
was  made,  state  (acts  which  amount  to  an  in- 
dictable offence,  and  ihe  pnictke  of  this  court 
is  not  to  entertain  an  anplicBtion  of  this  sort 
tiU  the  criimnal  charge  tin  been  disposed  of. 
In  one  casc^  in  this  court  Lord  Dmunan,  G.  J^ 
so  lays  down  :lhe  rule.  He  says,  ''The  fiicts 
stated  amount  to  an  indictable  o&nee.  Is  not 
it  more  satisiactory  that  the  case  dionld  go  to 
a  tasXt  I  have  known  apphcalions  id  this  sort 
after  conviction*  upon  cnaiges  inwrfving  pro- 
fesnonsL  misconmict;  but  we  should  be 
cautious  of  putting  parties  in  antuatkm  n^isre, 
by  answsnngy  thejr  might  furnish  a  cas^  i^ast 
toemselvesy  on  an  indictment  to  be  aftenrards 
pratered.  On  an  application  calling  on.an  at- 
torney to  answer  the  matters  of  an  affidavit  it 
is  not  usual  to  giant  the  rule  if  an  indictiMe 
offence  is  charged/'  A  different  rule  was  cer- 
tainly laid  down  by  Lord.AUmgtr,  C.  B«»  in 
Si^fkens  v,  HiU/  that  the  fact  of  an  attorney 
being  charged  with  misconduct  will  not  nre^ 
rent  the  court  granting  a  rule  calling  upon  nim 
to  show  cause  why  he  should  ndt  he  struck  off 
the  noU,  but  that  the  court  would  not,  under 
such  qircum|tances»  call  upon  him  to 


•  As  tin  coi 

sttUoadi 

—Ed. 
^  a  Bam.  k  AdoiL  1Q88, 
<  lo  Mee.'|^  ^dt  38« 


t  this  atternef  is 
name  is  oimtted. 


the  matters  in  an  affidavit.  l^Lord  UssmMi, 
C.  J.  I  always  thought  that  the  rule  laid  down 
by  Lord  Abinger  was  correct,  and  that  an  atr 
tomey  ought  always  to  be  amenal:fle  to  Lhese 
mutionsg  A  distinction  is  there  drawn  be- 
tween misconduct  of  an  attorney  in  the  course 
of  any  cause,  and  misconduct  not  connecti^ 
with  the  practice  of  his  profession  of  an  at- 
torney, and  in  the  laUer  case.  Lord  Abinger, 
C.  B.,  says,  that  the  court  will  not  strike  hink 
off  the  roil  until  after  conviction  by  a  jury. 

Mr.  Rolnnson,  for  the  Incorporated  Law  £kK 
ciety,  was  not  heard  on  this  point. 

Lord  Denman,  C.  J.  We  do  not  agree  with 
the  counsel  for  the  person  against  whom  this 
application  is  made,  that  the  first  objection  ia 
to  nave  any  effect.  The  object  of  such  appli- 
cations is  not  merely  to  punish  the  particular, 
person  applied  against,  but  to  preveut  a  dis- 
honest man  acting  In  this  court  and  appearing 
to  act  with  the  authority  of  the  comt.  We 
stated  that  in  the  case  of  Exports  King,'^  and.- 
that  is  in  fact  the  very  intention  of  this  sum- 
mary jurisdiction. 

Numerous  affidavits  were  filed  in  answer  to 
the  charge,  and  the  case  was  reftrred  to  one  <ff 
the  Masters  to  make  his  report  to  the  court  oa  ' 
the  subject,  with  liberty  to  call  for  further 
affidavits. 

Stones  V.  Binm.    Michaelmas  Term,  1846. 

SHMRTFV'b    court.  —  PBACTICR    IN.  —  AT- 
TORKKT. 

mere  an  attorney  conducts  a  civH  cause  at 
a  trial  btfore  the  under'Sheriff,  asadooeatep 
and  makes  a  speech  to  the  Jury  on.be^f^ 
his  client,  he  cannot  give  evidence  in  the 
cause,  and  if  he  does,  UU  court  will  grant 
a  new  triat, 

Dbbt,  by  the  indorsee  a^painstthfi  indsnsr ;' 
Plea,  no  notice  of  dishonouf «  This  case  was 
tried  before  the  under-sheriff*  *hen  the  plain* 
tiff  obtained  a  verdict.  I  n  the  early  part  of  ths 
term,  Udall  obtained  a  rule  Hist  for  a  new  trial 
on  two  grounds ;-— lst»  that  the  notice  of  die* 
honour  relied  on  ^t  the  trial  was  an  insufficient  : 
notice ;  and  2ndly,  that  the  attorney  who  con- 
ducted the  plaiiitiff's  case  before  the  under- 
sheriff  had  been'guilty  of  improper  condnet  at 
the  trial.  The  alleged  impropnsty  was,  that 
the  attorney  had  a^ed  in  the  came  in  ths 
double  capacity  of  advocate  and  witness,  for 
when  the  case  for  the  defendant- had  beMi 
closed,' the  plaintiflTs  attorney  addressed  the 
jury,  and  commented  on  the  evidence  given  by 
the  defendant's  witnesiesit  (who -had  attempted 
to  set  up  some  agreement  between  the  plaintiff 
and  defendant,)  andtben  stated,  that  he  should 
himself  gii»evidence4o  elihtradict  the  defend- 
ant's witnesses^  wluch  he  %ecocdii^  ^Agvod 
the  plaintiff  had  a  verdict,  '      .  • 


«  See  drl  L»  O.  90.  That  case  also. was 
mooted  at  the  Int'tance  6t  the  incoiBoratsd  Xmw 
Society.  .  .  .  : 


ui 


'St^erior    maia :  QaeetCs  Bmu^  Fradke  Comi.-^Commom 


Tetenthrf  now  sliowed  orase.  (The  first 
branch  of  his  argument  related  to  the  notice^ 
hot  as  no  judgmeot  was  giren  on  that  point, 
file  argument  U  omitted.)  There  was  nothing 
in  the  attorney's  conduct  in  tins  case  which  can 
at  all  he  called  improper ;  if  there  was  any  fault 
at  all  it  is  in  the  constitution  of  the  court, 
iHiich  compels  attorneys  to  appear  as  advo- 
cates there — no  fee  being  dlow^  on  taxation 
of  costs  for  the  attendance  of  council  at  the 
trial  of  causes  before  the  under-dierifT;  the  at- 
torney is  compelled  to  conduct  his  client's  case 
there,  and  is  it  to  be  said,  that  if  he  does  this, 
he  is  to  be  prevented  from  proving  any  fact  in 
&vour  of  his  client  which  he  is  enabled  to  prove, 
and  which,  perhaps,  may  lie  exdusively  within 
his  own  knowledge  ?  it  is  submitted,  that  this 
court  win  not  for  iht  first  time  now  lay  down 
anch  a  principle. 

Udall,  m  support  of  the  rele,  contended,  that 
nothiog  could  oe  more  improper  and  indecent 
dian  the  conduct  of  the  plunttff's  attorney  in 
this  case.  He  cross-examined  the  witnesses 
called  by  the  defendant— made  a  speech  to  the 
jury,  commenting  on  the  evidence  they  gave, 
and  then  stated  that  he  should  him^df  give 
evidence  to  contradict  tliem.  He  was  then 
swom,  and  gave  evidence  accordingly.  How, 
were  the  jury  to  separate  his  speech,  which 
consisted  of  comment  on  the  evidence  inven 
for  the  defence,  fronfi  the  statements  made  bv 
him  on  oath  ?  Tins  is  a  position  this  court  will 
not  aOow  them  to  be  traced  in-  Now  in  orinutal 
easee,  it  is  dear,  that  a  (uroseciitor  cannot  ad- 
dress the  jury  and  also  give  evidence  of  facts  : 
this  is  distinctly  laid  down  in  IU9  v.  Brice,  2 
B.  &  Al.  606,  and  if  this  be  the  rule  in  criminal 
cases,  it  fortiori  the  rule  will  apply  in  the  case 
of  a  civil  action.  (He  then  proceeded  to  aivne 
as  to  the  insufficiency  of  the  notice  of  dis- 
honour, but  was  stopped  by  the  court.) 

Patteson,  J.  I  ao  not  think  it  necessary 
in  this  case  to  consider  whether  the  notice 
of  dishonoor  relied  on  bv  the  plaintiff  was 
•ttlficbnt  or  not.  I  would  rather  dedde  the 
case  on  the  broad  and  general  ground,  that 
it  was  lughly  improper  for  tiie  attorney  to  act 
in  the  double  capacity  of  advocate  and  witness. 
I  think  that  where  a  party  makes  a  speech  to 
the  jnrv,  cross-examines  the  intnesses  called  on 
the  otaer  side,  makes  a  speech  in  reply,  and 
then  considers  himself  as  a  witness,  he  ought 
net  to  be  heard ;  in  this  case  the  plaintifiTs  at- 
torney did  the  acts  I  here  named  in  his  charac- 
ter as  advocate,  and  then  was  heard  as  a  wit- 
ness, and  therefore,  on  that  ground,  I  think 
that  the  rule  for  a  new  trial  should  be  absolute. 
Rule  absolute. 


Common  VUm 
QUes  V.  Tooth,  and  Giles  v.  ten  other  defmd- 
ants  in  as  tnany  separate  aeUons,    Michael- 
mas Term,  1846. 

PROVISIONAL   COMMITTERS. — 8EVXRAL   AC- 
TIONS.— STAYING    PR0CBSDIN08. 

Where  the  same  plaintiff  brings  separate  ac- 
tions against  several  members  of  a  railway 


provisional  vommitfee,  the  eomi  tetB  not 
stay  the  proceedings  m  eodk  of  such  ac- 
tions, exeepftheone  with  wkiek  thepiaimtif 
should  elect  to  proceed 

A  RVLX  had  been  obtained  in  the  early  part 
of  this  term,  calling  upon  the  plainttf  to  ahow 
cause  why  the  proceedings  in  each  of  the  nbore 
eleven  actions  shpuld  not  be  stayed  tintil  this 
court  should  otherwise  order,  except  in  snc£ 
one  of  the  said  actions  as  the  said  platntiif 
should  elect  to  proceed  with*  and  for  a  stay  ol 
proceedings  in  the  meantime.  The  sum  sod|^ 
to  be  recovered  was  £I,560,  for  the  services 
performed  by  the  plaintiff  for  the  Tonbridge 
and  Rye  Han>our  Railway  Company*  of  which 
the  doendants  were  with  others  the  provisional 
committee;  and  the  affidavits  in  support  of  the 
motion  for  the  rule  nisi  showed  that  the  deb^ 
if  due  at  allj  was  due  from  the  defendants 
jointlv,  and  that  each  defendant  separatdj  de- 
nied his  individual  liabilitv. 

Channell^  Sergeant,  and  Pigotl,  now  showed 
cause.  No  terms  are  offered  in  ttus  case  by 
the  plaintiff,  and  there  is  nothing  in  the  affida- 
vits to  show  epprsBiion,  or  tbirt  tiie  proceed- 
ings are  vexatious;  thece  is^  ihesenpre,  no 
pretence  far  asking  that  the  actions  ahonW  be 
stayed,  and  the  present  case  is  vary  di&rent 
from  those  of  Do^le  v.  Anderson,  iJLd.  ^  EL 
635;  JCerrv.  Lee,  9lDow.&  Ey.  125 ;  Bmttlelt 
V.  Bartlett,  4  Scott,  N.  R.  779;  Anderson  v. 
7Woo<  1  a.  B.  245;  Came  v.  Lei^K  €  B. 
&  C.  t24s  and  other  cases  of  conaoiidBtioa 
ndes,  wken  some  advantage  is  always  girea 
to  the  plaintiff.  The  defendants  may  plead  In 
abatement,  or  in  case  of  ra^j^raent  against  one, 
the  othera  may  plead  that  judgment  in  the 
other  actions,  or  after  execution,  proceed  b* 
anditd  guereUL  King  v.  Hborv,  13  M.  &  ^ 
494;  Bac.  Abr.  amditd  qnerdd,  B.  The  de. 
fendaats  here  may  be  liable  to  different  por- 
tions of  the  daim,  and  thus,  if  compiled  to 
elect,  would  be  placed  in  a  (fifficnU  position. 
The  case  of  Pochell^y,  Lamj^on,  3  T.  R.  612. 
was  also  referred  to. 

BramweU,  coBtr9L  *nie  coort  cfleaiiy  faa4 
jurisdiction  to  make  this  role  absohite.  ^tekeU 
v.Lanylim,2T.R.512;  Has^^reys v.  JiTin^Jkf. 
6  Bing.  672;  Sadler  v.  Ckaver,  7  Bing.  767; 
Everett  v.  Yowells,  3  B. «  Ad.  349  ;  MOes  t, 
ne  InhabUants  of  Bristol,  3  B.  &  Ad.  945; 
Jtfriesr.Shqtpard,  3  B.&  A.  G96.  Tidd  Pt. 
528.  Tlie  effisct  of  the  statote  3  A:  4  W.  4,  c. 
42,  s.  8,  is  to  restrain  the  common  law  riglit 
of  a  plea  in  abatement,  and  in  actions  like  the 
present,  it  is  now  very  difficult  to  plead  in  that 
wav.  As,  however,  the  defendants  have  tbe 
right  so  to  plead,  the  court,  it  is  submitted, 
should  by  virtue  of  their  equitable  jurisdiction, 
grant  the  summary  relief  now  asked. 

fVUde,  C,  J.,  after  stating  that  the  rules  in 
similar  cases  then  pending  in  the  Queen*« 
Bench  could  not,  when  decided,  affect  the  pre* 
sent  application,  proceeded :  This  is  an  appK- 
cation,  calling  upon  the  court  to  stay  the  pro- 
ceedings  in  all  the  eleven  actions  but  the  one 
.which  the  plaintiff  should  elect,  and  the  ground 
is,  that  the    defendants  are  under  particular 


faardsbip,  and  also  tbattheyhad  a  circuitaiis 
remedy,  by  which  to  obtain  8nb8^ntiaIly  the 
same  relief.  Now  that  the  defendant  h  under 
a  hardship,  famishes  no  ground  why  the  court 
should  take  from  the  plaintiff  that  Wal  jnght 
which  he  possesses,  unless  it  can  give  mm  sub- 
stantially the  same  remedy.  Then,  had  the  de- 
Isadants  ta  the  first  7»hice  made  out  that  they 
possessed  a  circnitons  mode  of  obtaining  the 
same  ivlief  ?  It  is  said  that  they  cannot  prac- 
tically plead  in  abatement,  and  if  so,  that  re- 
medy is  ^one,  owing  to  the  nature  of  the  part- 
aenaip  mto  which  they  have  «iiteved,  and 
that  the  plaintiff  could  not  sue  jointiy  any  given 
number  of  the  defendants  with  safety.  The 
plaintiff  has  a  right  to  sue  one  of  the  several 
joint  contractors,  unless  the  defendants  can 
show  how  be  can  safely  noe  aH  j<mitly,  which 
here  they  QHtnot  do.  Why,  mn,  are  we  to 
^ve  that  remedy  which  they  cannot  obtain  by 
plea  in  abatement  contrary  to  the  provisions  of 
the  Jate  Act  of  Pariiametrt.  The  whole  hard- 
flinp  asMe  out  of  the  nature  of  the  assoeiatioii 
into  which  the  defendants  had  Antered.  That 
was  their  own  act,  and  it  is  no  ground  for  the 
cowit*s  cssting  any  incottvettience  on  the  jflain- 
tMf,  fiMB  do  the  d^ndants  ^ow  any  abuse 
«f  tho  process  of  the  «o«t,  anv  improper  mo- 
ti^Fes  in  the  proceedings  on  tne  part  of  the 
plaintiff;  on  the  contrary,  all  the  circumstances 
«f  tihe  ease  «how  that  if  ihe  plaintiff  wislMd  to 
■nike  Ibe  parties  liable,  he  had  no  odier  mode 
•f  praoeeding,'  and  is  doing  nothing  more, 
therafore,  thaneierelstngliis  legal  right.  What 
grovmd,  then,  remains  for  interlering  ?  It  was 
no  duty  of  a  judge  to  aker  the  law,  and  it  was 
besides  very  dimeidt  in  this  ease  to  see  that 
any  nde  eould  be  made  which  would  give  die 
.defendants  the  relief  substantially  which  they 
aak,  and  would  not  at  the  same  time  t^pemte 

a'tt<bciaUyjon  the  phdntiff.  Jteaortmust  be 
to  the  fatgislatwae  to  mahe  rules  to  nlieve 
in  new  cases,  for  the  court  have  no  sudipowar. 
Although  desirous  to .  find  some  mode  of  re- 
lisving  the  defendants,  I  have  not  been  aMe  to 
see  the  way  ckaiiy,  and  am  therefore  of  opinion 
tbflt  there  is  no  course  heft  bat  to  dtscfaarge 
liKrale. 

CoHman,  J.  Cases  had  been  cited  to  ahi 
that  where  there  is  a  clear  but  circuitous  nrade 
of  jiroceeding  to  oblaia  relief  the  court  will 
interfere  summarily.  In  the  present  instance, 
however,  it  does  not  appear  that  the  defendants 
bad  such  a  dear,  definite,  legal  course.  If  a 
case  of  oppression  had  been  made  out,  it  might 
faanre  afforded  a  ground  for  the  court's  inter- 
ference ;  but  it  does  not  appear  to  me  that  any 
such  ground  has  been  made  out,  and  we  aU 
know  from  experience,  of  which  we  have  had 
nauch,  in  cases  like  the  present,  that  the  liability 
of  provisional  committee  men  depends  on 
various  circumstances,  and  there  would,  there- 
fore, be  great  hardship  on  the  plaintiff  if  he 
were  compelled  to  sue  jointly. 

Mottle,  J.  I  am  of  the  same  opinion.  Un- 
less the  defendants  were  prepared  to  say  that 
they  all  and  no  more  were  liable,  it  would  not 
be  the  same  thing  for  the  plaintiff  to  sue  them 


u» 


jointly*  and  the  plaintiff  ihereibre  appears  to 
me  to  be  doing  nothixig  more  than  is  just,  lega^ 
and  r^ht,  in  order  to  enforce  his  demand,  the 
xi|[ht  of  die  defendants  to  nlead  in  abatement 
heana  left  qiute  undisturbeo.  The  court,  then, 
is  aaked  to  give  relief  l>y  staying  the  proceed- 
ings in  all  but  one  action,  and  that  uncan^i* 
tionalljr;  but  that  I  think  cannot  be  granted^  as 
the  filaintiff  clearly  had  a  right  to  (to  what  )m 
is  doing,  and  further  could  not  do  what  is  re. 
quisite  to  the  just  enforcement  of  his  rights 
witiiout  adopting  the  course  he  had  adopted. 
The  cases  cited  on  behalf  of  the  defenoante 
have  a  very  remote  bearing  on  this  case,  and 
only  show  that  where  there  is  an  equitable 
right,  ^  the  court  will  exercise  their  equitabla 
junsdiotion  concurrently  with  thdr  legsu. 

JVUHamSt  ^»»  concurred.  ^ 

Bule  discharged  with  costs. 


I^d|cqtt^« 

SmM  V.  WMkrbwTM,      Michaeknas  Tem^ 
Kmt.  ir,  1846. 

FORM   or  BNT£]lIMO  APPSARANCS  FOR  DSf 
FSNOANT. 

Apimmtifmko  met  mpereim  nuiy,  tqaon  He 
iLifrndaa^M  defmlt,  mter  on  appMranoe 
ts  pettonfor  kirn,  alUkfMffh  mo  tmek/brm  i$ 
gwem  mMe  gekedmk  q^  the  Umjfenniiy  qf 
PwQoen  Ajctg  3  W^  4,  o.  39« 

fn  this  case  the  plaintiff  had  entered  an  ap- 
pearance for  the  defendant,  in  the  following 
form: — 

^  In  fte  Exchequer  of  Pkas, 

John  £lias  Smith,  plaintiff, 

against 

Cfaarfes  'Webster  Wedderburn,  defendant, 

John  EUii  Smith,  the  plaintiff  appears  for  the 

defendant."    Sec.  Stat. 

JFfmilpfoiie  moved  for  a  rule  to  show  canse 
why  tbo  above  appearance  should  not  be  set 
aside,  and  why  the  defendant  should  not  be 
at  libeity  to  enter  an  appearance.  The  Uni- 
formity of  Process  Act,  2  Will.  4,  c.  39,  s.  2, 
enacts,  >'tbat  tbe  mode  of  appearance  to  every 
such  writ,  or  under  the  autnori^  of  this  ac^ 
shall  be  by  delivering  a  memorandum  in  writ* 
ing,  according  to  the  form  contuned  in  the 
said  schedule,  and  marked  No.  2,  such  memo, 
randum  to  be  delivered  to  such  officer  or  person 
as  the  court  out  of  which  the  process  issued 
shall  direct,"  &c.  The  schedule  gives  three 
forms  of  entering  an  appearance,  one  where 
the  defendant  appears  in  person,  another  where 
the  attorney  of  the  defendant  appears  for  him, 
and  a  third,  where  the  attorney  of  the  plaintiff 
appears  for  the  defendant  according  to  the  sta- 
tute. But  there  is  no  form  which  authorises  a 
filaintiff  to  appear  in  person  for  a  defendant, 
t  may  perhaps  be  a  casus  omissus^  or  probably 
the  legislature  might  have  intended  that  an 
appearance  should  not  be  entered  for  a  defend- 
ant, unless  by  a  person  under  the  control  of  the 
court.  It  has  been  frequently  held,  that  the 
forms  of  appearance  given  by  that  statute  must 
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be  strictly  pursued.  In  fVarren  y.  Love,  t 
Dowl.  P.  C.  602,  where  the  appearance  omitted 
the  name  of  the  attorney ;  the  court  held,  that 
the  plaintiff  mi|(ht  treat  it  at  a  nullity  and 
enter  an  appearance  acconHng  to  the  statute. 
So  where  an  appearance  entered  by  the  plain- 
tiff's  attorney  for  the  defendant,  omitted  the 
word*  '*  according  to  the  statute,"  it  was  held 
irregular.  Codrington  y,  CwrlewU,  9  DoiH.  P.  C. 
068. 

FoUoek,  C.  B.  Inhere  ought  to  be  no  rule. 
The  statute  means  that  the  forms  given  in  the 
schedule  are  to  be  followed  in  cases  to  which 
they  apply.  But  in  cases  to  which  they  do  not 
apply,  you  may  still  enter  an  appearance,  beep- 
ing as  close  to  those  forms  as  practicable. 

Parke,  B.  The  l6th  section  enacts,  that  all 
tuch  proceedings  as  are  mentioned  in  any  writ, 
notioe,  or  warning  issued  under  this  act,  shall 
and  mav  be  had  and  taken  in  default  of  a  de- 
fendant s  appearance,  orputtin^  in  special  bail, 
as  the  case  may  be.  The  writ  of  summons 
commands  the  defendant  to  enter  an  appear- 
ance, and  warns  him  that  in  de£iultof  so  doing, 
the  plaintiff  may  enter  an  appearance  for  him, 
and  proceed  thereon  to  judgment  and  execu- 
tion. That  is  a  general  provision  that  in  att 
easee  the  plaintiff  may  enter  an  appearance 
upon  the  defendant's  default.  Therefore,  un- 
less we  construe  the  2nd  section  to  mean  that 
the  forms  given  by  the  schedule  are  to  be  fol- 
lowed in  the  cases  to  which  thev  are  applicable, 
we  should  be  repealing  the  l6tn  section.  The 
legislature  could  never  hara  intended  that  a 
plaintiff  suing  in  person  should  be  put  to  the 
eipense  of  employing  an -attorney  to  enter  an 
appearance  for  tlie  defendant, 

AldersoH,  B.,  concurred. 

Rulereftuad. 


CHANCERY  CAUSES  TRANSFERRED. 


From  the  f^ieeChonetlhr  ofEugfand  to  the  Viee^ 
CkanctUmr  Knight  Bruce* 

By  Order  of  the  Loa»  CaAwcatMa, 

Adlam  v.  Barbam. 

{0*Hallorsn  v.  Cob«n 
Beatson  v.  Ueatson. 
Groom  v.  Stioton* 
Tiirte  V.  Phillips. 
BiUon  «.  Frewbscla. 
Atkioaon  «.  Glover. 
Day  V.  Slade. 

Penoyfatber  v.  Pennyfatber,  f  causes. 
Radcliffe  v.  Resdett. 
Kollia  V.  Bryant,  f  caase?. 
Howard  v.  Kirk. 
Reddish  v.  Howard. 
Glaaoott  o.  Long. 
Bradley  v.  Teale. 
Parken  v.  Taylor. 
Warde  w.  Hill. 
Bellringer  v.  Blagrave. 
1    Finch  «.  Seeker. 

Crommetin  v.  Karl  of  Belfast. 
Cotgreave  v.  CoCgreave. 
Hemming  e.  Dingwall. 


Baanisteis  v.  Ellt. 
I  Kertrigfat  e.  Macqaeen. 
I  Same  e.  Barlow. 

Rentell  «.  Scalei. 

Gregory  «.  tirade. 

Hodgson  «.  Uodgsoa. 


THE  EDITOR'S  LETTER  BOX. 

Wb  always  inllingly  insert  any  statement 
which  appears  necessary  for  the  vindication  of 
professional  character;  but  we  think  that  u 
Mr.  Pyke*s  petition  has  already  appeared  ia 
Tke  Timee  newspqier,  it  cannot  be  usefol  to 
him  or  our  readers  to  repeat  it  here. 

Was  the  name  of  our  correspondent  at  Wor- 
cester inserted  in  the  London  Gaaette  ss  t 
Master  Extra  f  The  namea  in  our  monthly 
list  are  taken  therefrom. 

We  think  that  the  tajung  Mast«ra  in  Ghsn- 
cery,  on  taxing  costs  between  solicitor  and 
client  for  conveyancing  business  done  in  a  8mt» 
would  allow  such  charges  as  are  set  out  in  the 
list  referred  to;  especially  that  of  "6s.  8d. 
to  a  purchaser's  solicitor  for  perusing  abstnd 
every  three  sheets,  in  addition  to  connsd*! 
fees  for  advising  on  abstract."  The  coDnseP^f 
fees  are  of  course  in  addition  to  the  solicitor'i 
68.  8d.  for  every  thrse  sheets.  The!  amount  sf 
counsel's  fees  must  depend  on  the  natut  of 
the  case,  not  the  lengtn  only.  On  a  cominon 
law  taxation  nmilar  costs  would,  we  beliefe^ 
be  allowed. 

The  charge  allowed  for  drawing  conveyances 
ia  Is.,  not  Is.  4d.  per  folio;  £ur  copy  4d.,  not 
6d. ;  and  engrossing  8d.  Pliriiamentary  charges 
are  double  that  amount. 

The  letter  regarding  dealings  with  an  her 
on  his  coming  of  age  shall  be  inserted. 

The  letter  of  G.  J.  upon  the  Law  of  In- 
solvency is  important,  and  shall  receive  early 
attention. 

The  project  of  a  litersrv  institution  for  at- 
tornejTS^  and  barristers'  clerks  shaJl  be  coo- 
aidered. 

To  a  subscriber  at  Birmingham  we  can 
scarcely  venture  to  recommend,  amongst  so 
many  able  competitors,  the  work  he  requires; 
but  probably  Smirke's  Edition  of  Rosooe  and 
Bagley's  Practice  will  meet  his  twofold  view. 

It  is  confidenUy  stated  that  parliament  will 
not  meet  until  the  first  week  in  February.  Hw 
projects  of  Law  reform,  we  hope,  therefor^ 
will  be  better  matured  *than  they  have  been  on 
former  occasions.  Amongst  other  rumoured 
changes,  it  is  said  that  the  Small  Debts  Act 
has  been  found  so  defective  that  it  must  be 
altered  or  amended  before  it  can  be  carried  into 
operation. 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  DECEMBER  19,  1846. 


**  Qwod  magis«d  not 

Pertinet,  et  netdie  mtXtm  •«*,  agitanm*.' 
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PROPOSED  ALTERATIONS  IN  J  HE 
BANKRUPT  AND  INSOLVENT 
LAWS- 

It  is  rumoured  that  extensive  and  im- 
portant alterations  are  contemplated  in  the 
laws  relating  to  bankrupts  ana  insolvents, 
and  also  in  the  tribunals  especially  charged 
with  the  administration  of  those  latrs. 
The  frequent  changes  that  have  taken 
place  in  those  brandies  olC  the  law,  be- 
ginning about  the  period  when  Lord 
Brougham  was  elevated  to  the  House  of 
Lords,  and  recurring  nearly  during  every 
succeeding  session  of  parliament/  obtains 
for  any  rumour  of  this  nature  a  ready  cre- 
dence.; whilst  the  universal  disaatisi'action 
which  the  existing  state  of  the  law  and  its 
administration  has  created^  and  which  now 
begins  to  be  more  strongly  felt  and  ex- 
pressed by  the  trading  and  commercial 
community  than  even  by  professional  men, 
causes  any  proposed  alteration  to  be  re- 
garded without  apprehension. 

It  is  said  that  a  bill  has  been  prepared, 
under  the  immediate  direction  of  the  Lord 
Chancellor^  which  is  to  be  presented  to 
parliament  at  an  early  period  of  the  next 
aeasion,  for  the  purpose  of  transferring  the 
jurisdiction  now  exercised  by  the  Com- 
missioners of  the  Court  of  Bankruptcy,  in 
regard  to  insolvents,  to  the  Commissioners 
of  the  Court  for  the  Relief  of , insolvent 
Debtors. 

Our  readers  are  for  the  most  part  aware, 
that  the  jurisdiction  of  the  commissioners 

*  No  less  that  fifteen  statutes  have  been 
passed  since  the  1  Will.  4,  1831,  making  ex- 
tensive and  important  alterations  in  the  Laws 
relating  to  Bankrupts  and  Insolvents. 
Vol.  zxxiii.  No.  D80. 


of  bankrupt  in  matters  of  insolvency,  has 
no  more  remote  origin  than  the  statute 
o  &  6  Vict  c.  1  I6p^  which  enacted,  that  any 
person  not  being' a  trader,  or  being  a  trader 
and  owing  less  than  300^.,  might  petition 
the  Court  of  Bankruptcy  for  protection 
from  process.  Previously  to  the  passing  of 
that  statute,  the  administration  of  the  law 
as  regards  insolvent  debtors,  was  exclu- 
sively veate^  in  the  commissioners  of  the 
court  for  the  relief  of  insolvent  debtors ; 
but  it  was  i^ot  competent  for  any  person 
to  petition  that  court  as  an  insolvent,  who 
was  not  in  actual  custody..  The  statute 
5  &  6  Vict.  c.  116,  followed  by  the  statute 
7  &  8  Vict.  c.  96,  enabled  persons  who 
were  unable  or  unwilling  to  pay  their  debtv 
to  avail  themselves  of  the  benefits  of  the 
laws  passed  for  the  relief  of  insolvent 
debtors,  by  petition  to  the  Court  of  Bank- 
Fiipficyr  without  having  been  previously 
subjected  to  any  personal  restraint  or  in- 
convenience. Moreover,  afler  the  statute 
7  &  8  Vict,  c*  96  came  into  operation,*  a 
debtor  who  had  delayed  taking  advantage 
of  the  provisions  of  the  stat.  6  &  6  Vict,  c 
116,  until  he  was  arrested,  obtained  his 
immediate  discharge  from  custody  upon 
filing  his  petition  in  the  Court  of  Bank- 
ruptcy,— without  any  previous  investiga- 
tion, or  any  security  being  taken  for  his 
appearance  when  the.  day  for  investigation 
arrived^-r^whilst  a  prisoner  who  petitioned 
the  court  for  the  relief  of  insolvent  debt- 
ors, and  desired  to  obtain  his  discharge 
from  custody,  before  his  case  was  heard 
and  investigated,  could  only  effect  this  ob- 


^  This  Act  obtained  the  Royal  Assent  Aug. 
12   1842 
^  The  *9th  August,  1844. 
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ject  by  giving  sufficient  bail  for  his  appear- 
ance when  the  day  oi'  hearing  arrived. 

The  superior  facilities  which  the  Court 
•f  Bankruptcy  afforded  to  persons  who 
either  suffered*  itmi  mrSmuimA  fte  bss- 
tilhy  of  credftorB,^eretDO'  dbvuras  tir'be 
overlooked  and  too  advantageous  to  he  ne- 
glectedl  As  might  be  supposed,  a  con- 
siderable number  of  debtors  availed  them- 
selves of  the  tempting  opportunity,  and 
took  advantage  of  the  wide  portal  opened 
by  the  legislature-:  BasinghaU  Street  was 
thronged  with  insolvent  petitioners,  whilst 
the  old  court  in  Portugsd  Street,  was  well 
nigh  deserted.  The  old  court,  however, 
was  still  legally  as  well  as  locally  in  fass. 
It  reminded  one  of  Uerculaneum  or  Pom- 
peii without  the  ruins.  The  machinery 
which  had  been  deliberately  created,  per- 


in  whom  great  confidence  is  placed — and 
whose  services  are  remunerated  wholly 
by  the  payment  of  a  per  centage  on  the 
money  which  is  realized  from  bankrupt 
Mittev.  Acmrt  liHB«ons^uted^wasnot, 
withoofc.  bemg  previoimly^  fldtered  and  re- 
modelled, a  peculiarly  promising  tribunal 
for  adnimstering  the  affiurs  of  insolvent 
Mitora whose  estutes  de  net  in  one  instance 
out  of  a  hundred^  produce  a  dividend  of 
a  shilling  in  the  pound.  The  commis- 
sioners of  bankrupt  did  not  appear  to  be 
particularly  grateful  to  the  legislature, 
for  the  confidence  manifested  by  throw- 
ing the  weight  of  insolvency  business  on 
their  shouldera.  The  acts  creating  this 
new  jurisdiction  were  framed  in  such  a 
manner  as  to  suggest  numberless  doubts 
and  difficulties,  in  cases  in  which  it  was 


fccted  by  experience,  and  found  after  a  peculiarly  desirable  that  the  intention  of 
long  trial  to  be  amply  sufficient  for  ad-,  the  legislature  sliould  be  explicitly  de- 
ninistering  the  affairs  of  all  the  insolvents ,  clared.  Each  of  the  bankrupt  commis- 
in  the  kingdom,  continued  unbroken,  and.  sioners  took  his  own  view  of  the  provisions 
without  any  abatement  of  its  capacity  or 'of  the  statute  he  was  called  upon  to  ad- 
power.  The  four  learned  and  experienoed  minister.  The  one,  lent  a  ready  ear  to 
commissioners,  and  all  their  aubonKimte  every  technical  objection   tliat  could  be 


officers,  remained   exactly  as  before  the 
new  law  came  into  operation.     The  dan- 


wfmld  grow  rusty  for  want  of  use,  and  the 
learnedcommissionera  involuntarily  become 
tmeeurtsts,  instead  of  being  useful  and 
efficient  public  servants.  That  the  court 
ibr'tfae  relief  of  insolvent  debtors  should  be 
left  in  all  its  integrity,  but  without  any  in- 
lAlvents  to  relieve,  was  a  result  which  we 
can  sc^ircdy  suppose  it  possible  those  who 
8i]^;gested  and  framed  tlie  recent  altera- 
tions in  the  law  could  have  contemplatecL 
The  changes  adverted  to,  however,  nearly 
produced  this  result,  and  the  fact  that  any 
portion  of  the  business  connected  with  in- 
solvents, contmued  to  be  administered  by 
tlie  insolvent  connnissioners>  appears  to 
hare  been  as  mneh  matter  of  aceident  as 
design,  and  to  have  arisen  from  caotes  not 
very  difficult  to  be  explained. 

The  Court  of  Bankruptcy  was  esta- 
bfished  with  a  view  to  the  administratiaD 
of  a  somewhat  4»n9plieated  state  of  Jaw, 
applioable  to  the  affiiin  of  merchants  or 
traders  having  considerable  assets.  The 
inevitable  expenses  consequent  upon  work- 
isg  a  fiat  in  bankruptcy,  renders  such  a 
mtem  wholly  inapplicable  te  cases  where 
tnere  is  little  or  no  estate  to  be  adminis- 
tand*  Much  of  the  pra<*fi^fli  huMn^^ 
under  a  bankruptcy  is  transacted  in  the 
office  of  the  official  assignee,  an  officer, 
iVr:AVI^7^^f^"^'^^  duties.are  imposect— 


urged  against  an  insolvent  petitioner.    The 
other,  thought  it  his  duty  to  put  such  a 


ger  was,  that  the  admirabla  machinery^  construction  on  the  statutes  as  was  con- 


sistent with  his  own  ideas  of  eipfty  and 
justice.  The  law  allowed  of  no  appeal. 
Each  commissioner  pursued  his  own  course. 
There  was  no  approach  even  to  uniformity 
of  decision ;  but  the  commissioners  dis- 
played a  wonderful  unanimity  in  disparag- 
ing, and  we  had  almost  written,  execrating^ 
the  law  they  were  especially  selected  to 
administer. 

After  a  short  interval  insolvents  began 
to  discover,  that  although  the  door  to  the 
Court  of  Bankruptcy  was  o))en,  the  passage 
through  it  was  narrow,  and  if  not  beset 
with  difficulties,  was  clouded  by  uncer- 
tainty. Those  who  were  well  adrisedy 
therefore,  and  who  were  also  in  a  position 
to  petition  the  Court  for  the  Relief  of  In 
solvent  Debtors*  with  a  reasonable  prospect 
of  a  favourable  adjudication,  wisely  pre- 
ferred resorting  to  thai  tribunal.  A  suf^ 
ficient  number  of  insolvents,  therefore^ 
continued  to  petitbn  the  court  in  Portugal 
Street  to  ^Sord  one  of  the  insolvent  com- 
missioners employment  for  two  days  io 
every  week,  and  the  insolvent  circuits  were 
contmued  three  times  a  year,  with  an  ex- 
penditure of  time  and  assiduity  wlmlly  dis* 
proportioned  to  the  diminished  amount  of 
bonneas  requiring  attention. 

Eveiy  one  has  heard  of  the  great 
philosopher  who»  desiring  to  allows  favoo- 
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rite  cat  as  well  as  her  kitten,  free  access  to 
his  Tfbrarjy  directed  the  house-carpenter 
to  make  two  holes  in  the  door  proportioned 
to  the  size  of  his  feline  visitors,  and  when 
reminded  that  the  great  cat  and  her  minia- 
ture might  find  their  way  through  the 
same  aperture,  candidly  declared  that  the 
obvious  sufficiency  of  a  single  outlet  had 
escaped  him.  The  great  legislative  philo- 
sopher who  devised  the  new  insolvency 
law  would  seem  to  have  been  labouring 
under  a  similar  degree  of  abstraction.  If 
it  were  determined  to  be  expedient,  or  de- 
sirable that  persons  in  insolvent  circum- 
stances should  obtain  the  benefit  of  the  in- 
solvent laws  without  being  subjected  to 
the  annoyance  of  arrest,  or  the  restraint  of 
a  prison,  why  not  authorise  the  Court  for 
the  Kelief  of  Insolvent  Debtors  to  admi- 
nister tlie  law  thus  modified  ?  Why  should 
the  altered  law  be  carried  into  execution 
by  a  tribunal  created  and  adapted  for  other 
and  different  purposes?  The  arrange- 
ment now  eontemi>lated,  of  restoring  the 
jurtsdiction  in  insolvency  to  the  court  es- 
pecially constituted  for  the  administration 
of  that  branch  of  the  law,  is  so  manifestly 
politic  and  reasonable,  the  only  wonder  is 
that  perverse  ingenuity  should  ever  have 
devised  a  departure  from  it.  I 

Other  alterations  with  respect  to  the. 
constitution  of  the  Bankruptcy  Court  are  I 
said  to  have  been  determined  upon.  It  is 
quite  notorious  that  the  business  of  this 
court,  instead  of  increasing,  has  gradually 
diroinislied.  For  this  many  reasons  may 
be  suggested,  independent  of  any  consi- 
derations connected  with  the  prosperous 
condition  of  those  engaged  in  trade  or 
commerce.  When  the  duties  imposed 
upon  the  bankrupt  commissioners  is 
abridged,  by  transferring  the  jurisdiction 
now  exercised  by  them  as  regards  tnsol- 
▼enU  to  the  Court  for  the  Relief  of  In- 
solvent Debtors,  and  further  abridged  by 
the  transfer  of  the  jurisdiction  conferred 
by  the  Small  Debu  Act,  (which  converted 
the  bankrupt  commissioners  into  judges  of 
Courts  of  Request,)  to  the  new  County 
Courts,  the  strength  of  the  court,  and  the 
nmaber  of  the  commissioners,  will  be  mani- 
festly disproportioned  to  the  extent  of  bu- 
siness remaining  to  be  performed  by  them. 
It  is  therefore  supposed  to  be  the  intention 
of  the  Lord  Chancellor,  gradually  to  di« 
miaidii  the  number  of  commissioners  as 
vacancies  occur  by  death  or  removal.  It 
is  also  supposed  that  the  number  of  official 
assignees  will  be  reduced,  as  opportunities 
arise ;    and  this  portion  of  the  rumoured 


arrangement  derives  some  colour  from  tha 
circumstance,  that  no  successor  has  hem 
appointed  to  the  late  Mr.  Alsager,  who 
filled  the  office  of  official  assignee,  although 
it  had  heretofore  been  the  practice,  when  a 
vacancy  occurred,  to  fill  up  the  office  with* 
out  any  unnecessary  delay. 

The  proposed  bill  shall  be  laid  before 
our  readers  as  soon  as  a  copy  can  be  ob* 
tained.  Meanwhile  we  shall  only  express 
our  earnest  hope  that,  whatever  may  be 
the  nature  of  the  contemplated  chai^eSf 
the  expediency  of  establisliing  a  court  of 
appeal  in  matters  of  insolvency,  and  of 
rendering  the  existing  right  of  appeal  in 
matters  of  bankruptcy  effective,  will  not  be 
overlooked^  Property  and  liberty  should 
not  be  left  in  solitary  dependence  upon  the 
judgment  of  any  individual,  however  well 
qualified  for  the  performance  of  judicial 
duties.  The  diversity  of  opinion  expressed 
and  acted  upon,  by  the  Commissioners  of 
the  Court  of  Bankruptcy,  in  the  construc- 
tion of  the  statutes  giving  them  jurisdiction 
in  matters  of  insolvency,  has  not  reflected 
credit  upon  the  administration  of  the 
law ;  and  we  are  quite  satisfied  the  Com- 
missioners  of  the  Court  for  tiie  Relief  oC 
Insolvents  would  be  the  first  to  admit,  tliat 
the  extensive  discretion  with  which  the/ 
are  invested  by  the  hiw,  as  regards  the  ap- 
portionment of  punishment  to  fraudulent 
debtors,  as  well  as  in  the  disposal  of  pro* 
perty,  would  be  exercised  with  more  free- 
dom and  advantage  to  the  community,  if 
they  were  not  restrained  and  crippled  by 
the  consideration,  that  their  judgmenU  are 
not  subject  to  revision  by  any  other  legal 
tribunal. 


LAW  OF  ATTORNEYS. 

AGaaaMBMT   for   a    frPKCIFIC   AMOUNT   O? 
COSTS. — BILL  NOT  TAXABLB. 

The  courts  have  in  several  instances 
refused  to  order  a  taxation  of  costs  where 
an  agreement  lias  been  entered  into  be- 
tween the  attorney  and  client  for  a  specifio 
sum,  as  the  amount  of  the  cosu  to  ba 
paid.  A  recent  case  has  been  decided  in 
equity  on  thissubject,-*before  stating  wbiek 
we  sluiU  advert  to  some  of  the  early  cases  in 
the  Common  Law  Courts.  Thus^  in  an  ac« 
tkm  brought  byan  attorney  for  fifty  guineas, 
upon  a  special  promise  of  the  defendant, 
for  business  done  in  his  profession,  it  was 
moved,  that  it  might  be  referred  to  the 
Master  to  see  what  was  due;  and  that 
jupon  paying  the  same,  all   proceedings 
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might  be  stayed  ;  but  the  Court  of  King's 
Bench  said,  as  this  action  was  founded  upon 
a  special  agreement,  they  could  do  nothing 
in  it,  and  accordingly  the  motion  was  re- 
fused.*' So  in  an  action  of  debt  upon  a 
bond,  with  a  condition  for  the  payment  of 
a  bill  of  law  charges,  it  was  moved,  that 
the  bill  might  be  taxed.  But  upon  the 
conditions  being  read,  and  it  seeming  to 
be  a  special  condition  of  a  particular  agree- 
ment between  the  parties,  the  court 
doubted  whether  it  could  be  done;  but, 
however,  under  a  rule  to  show  cause ;  and 
on  the  hearing,  though  evidently  inclined 
against  their  possessing  the  power  to  order 
a  taxation,  the  court  advised  the  plain- 
tiff to  go  before  tlie  Master  to  save  a  suit 
in  equity,  which  accordingly  was  agreed 

to.*     And  in  another  case  whereabondi^ ^ ^ 

had  been  given  five  years  before,  and  the!  Jjy^fro™;^;;;;,^';^  c.j  ^t^ 

vouchers  had  been  delivered  up,  the  court'  no  observation,"  said  his  lordship,  "on  the 
would  not  refer  the  bill  to  be  taxed,  say-,  agreement,  nor  on  the  right  of  the  peti- 
ing,  •'  an  attorney,  at  this  rate,  would .  jjoners  to  set  it  aside,  because,  sitting  here 
never  be  safe.**  ,    ,       .  ,  "po"  petition,  I  have  no  jurisdiction  to  set 

The  courts,  however,  look  with  great:  j^  ^^^^^  3„^j  j  ^^^^  consider  it  valid  until 


deeds,  Greig,  (one  of  the  co-heirs)  insisted  oa 
his  full  one-sixth  of  the  10,000/.,  he  remainiofc 
liable  to  his  share  of  the  costs ;  and  he  was 
paid  accordingly.  Mr.  Helps  then  offered 
either  to  carry  out  the  aprreement  made  at  the 
trial,  or  to  deliver  his  bill  in  the  regular  way, 
and  he  furnished  an  account  of  his  disburse- 
ments, amounting  to  2,944/.  The  five  remain- 
ing co-heirs,  in  order  to  have  an  immediate  and 
final  settlement,  agreed  to  receive  the  1,000/. 
each,  and  to  allow  the  solicitor  to  retain  the 
remainder  for  the  costs. 

The  solicitors  afterwards,  in  September, 
1843,  delivered  their  bill  of  costs,  amounting 
to  4,500/.,  to  Mr.  Greig,  who  had  not  con- 
curred in  the  arrangement.  In  June,  1844, 
the  five  heirs  uresented  a  special  petition  for. 
the  delivery  and  taxation  of  the  bill  of  costs. 

The  Master  of  the  Rolls  decided  that 
there  appeared  to  be  evidence  of  such  a 
contract  between  the  parties  as  to  preclude 


strictness  on  contracts  between  solicitors 
and  their  clients  where  a  gross  sum  is  stipu-  j 
lated  to  be  paid  for  costs ;  but  it  is  impor- 
tant to  bear  in  miud  that  where  there  is  a  I 
special  agreement  as   to  the  amount  of 


that  has  been  done." 

And   his   lordship,  commenting  on  the 
facts  of  the  case,  said — 

"  'fhe  petitioners  are  five  of  the  six  co-heirs 


costs,  the  court  will  not  order  a  taxation !  of  the  late  Mr.  Wood^  of  Gloucestlbr,  whose 
on  »«ft7io»,  but  leave  the  party  to  file  hig '  Property  has  been  the  subject  of  litigaUon  m 
..„'^/        '        -1     .1  '       "^     *       r     ^   almost  every  court.     Conceivmz  they  had  a 

btll  to  set  aside  the  agreement.  In  a  ^^.^^  ^^  be  established  against  the  derisee* 
recent  case*  before  the  Master  of  the  „nder  his  will,  they  entered  into  litigation 
Rolls  the  circumstances  were  concisely  as  i  with  them,  in  which  the  respondents  acted  as 
follow  :—  I  their  solicitors,     .\fter  a  great  expense  had 

I  been  incurred,  it  was  suggested  that  it  would 
Messrs.  Whitecombe,  Helps,  and  WemysS; ,  be  advisable  to  effect  a  compromise.  A  sum 
of  Gloucester,  were  sohcitors  for  the  co-heirs  of  10,000/.  was  offered,  and  refused.  Se- 
ofthe  late  Mr.  Wood  of  Gloucester.  On  an  veral  of  the  parties  were  desirous  of  securing 
action  of  ejectment  against  the  devisees  being  I  1,000/.  each,  clear  of  costs,  and  it  seems  their 
called  on  for  trial,  a  negotiation  for  a  compro- 1  counsel  suggested  to  Mr.  Helps,  "  The  matter 


mise  took  place.  The  devisees  offered  the  heirs 
10,000/.,  and  the  heirs  asked  1,000/.  clear  for 
each  of  the  six  co-heirs,  and  the  payment  of 
all  costs,  which  was  refused. 

Then:  counsel,  addressing  Mr.  Helos,  the  so- 
licitor, ssdd,  "Now,  Mr.  Helps,  the  matter 
nsts  with  you,  will  you  allow  the  parties  1,000/. 
each,  and  take  the  remainder  for  your  costs  ?*' 
fo  which  he  replied,  "  I  will."  The  compro- 
mise for  10,000/.  was  then  accepted.  The  set- 
tlement was  delayed  for  some  time,  and  when 
the  parties  attended  to  execute  the*  necessary 


«  Trin.  5  Geo.  2;  2  Bamardist.  K.  B.  164. 
•   •  Hil.  2  Geo.  2,  1728;  Bagwell  v.  Jobson, 
I  Bamardist.  K.  B.  144;  Pasch.  2  Geo.  2, 
1729. 

'  Cas.  Pr.  C.  P.  109;  Pr.  Reg.  37,  S.  C; 
but  see  1  Barnard,  144,  5. 

9  In  re  fVhitcombe,  8  Beav.  140. 


now  rests  with  you,  will  you  clear  the  parties 
1,000/.  each,  and  take  the  remainder  for  your 
costs  ?"  to  which  Mr.  Helps,  for  anything  that 
appears  to  the  contrarjs  being  both  just  and 
generous,  consented.  Such  was  the  impression 
on  his  mind  in  the  communication  between 
him  and  counsel.  Mr.  Helps  rehed  on  his 
influence  over  his  clients,  to  induce  them  to 
agree  on  what  had  been  proposed.  This  was 
not,  however,  conclusive,  for  it  does  not  appear 
to  have  been  considered  that  the  parties  pre* 
sent,  and  certainly  not  those  Absent,  shoulJ  be 
irrevocably  bound  by  the  agreement.  They 
might  have  afterwards  said,  that  4,000/.  was 
more  than  sufficient  to  pay  the  costs,  and  we 
require  the  balance.  When  the  parties  after- 
wards met  to  complete,  Greia,  the  most  active 
party  amongst  the  heirs,  did  not  approve  of 
the  arrangement ;  he  required  the  person  act* 
ing  for  the  devisees  to  pay  him  the  full  one- 
s'.xth  of  .the  ,10,000/.,  and  he  obtained  pay- 
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ment  otherwise  than  through  Helps.  The 
other  parties  met  together,  and  a  aiscussion 
went  on  a  const derahle  time  as  to  the  settle- 
ment. Sow,  with  respect  to  the  five  petition- 
ers. Helps  had  in  his  hands  a  sum  of  1,666/., 
belonging  to  each.  Ultimately  each  agreed  to 
receire  and  received  1,000/..  each  took  from 
Helps  a  receipt  in  full  of  all  demands  for  law 
charges,  and  thereby  extinguished  all  claim 
and  demand  on  the  part  of  their  solicitors.  1 
think  that  this  receipt  and  these  circumstances, 
while  they  stand,  show  such  an  agreement, 
that  I,  under  the  jurisdiction  I  am  now  exer- 
cising, have  no  authority  to  order  a  taxation." 

His  lordship  concluded  his  judgment  as 
follows : — •*  I  must  remark  on  the  great 
danger  which  solicitors  incur  when  tl>ey 
enter  into  such  arrangements  with  their 
clients.  An  agreement  like  this  between 
a  solicitor  and  client  for  taking  a  fixed  sum 
in  satisfaction  of  all  demands  for  costs  is 
an  agreement  which  may  be  perfectly 
good ;  but  this  court,  for  the  protection  of 
parties,  looks  at  every  transaction  of  this 
kind  with  great  suspicion.  The  matter 
may  turri  out  to  be  perfectly  fair  and 
right,  still  it  exposes  the  conduct  of  the 
solicitor  to  suspicion,  and  naturally  awakens 
the  vigilance  and  jealousy  of  this  court, 
seeing  that  one  party  hns  all  the  know- 
le<lge,  anj  the  other  is  in  ignorance.  But 
it  is  not  because  the  transaction  may  be 
opened,  that,  therefore,  it  is  to  be  considered 
as  open  upon  an  occasion  on  which  the 
court  is  exercising  a  jurisdiction  in  which 
it  cannot  set  aside  the  transaction.  The 
prayer  of  this  )>etition  must  be  refused, 
but  without  costs,  as  tlie  solicitor  has  not 
acted  with  proper  prudence.'* 

LAW  OF  INSOLVENCY. 
5  &  6  ViCT.  c.  116,  AND  7  &  8  Vict.  c.  96. 


To  the  Editor  of  the  Legal  Observer. 

PERSON     OF    INSOLVENT    PROTBCTSD,    BUT 
HIS  FUTURB    PROPBRTY   LIABLE. 


SxR,— As  I  believe  it  to  be  a  very  general 
opinion  among  the  profession,  that  7  &  8  Vict, 
c  96,  •*  An  Act  to  amend  the  Law  of  Insol- 
vency,** &c.,  in  some  way  discharges  debtors 
from  the  claims  of  their  creditors,  and  as  1  be- 
lieve that  that  opinion  is  an  erroneous  one,  I 
beg  permission  to  consider  briefly  its  validity. 

The  view  which  I  wish  to  establish  is,  tnat 
neither  does  the'  final  order  under  5  &  6  Vict. 
c.  116,  nor  under  7  &  8  Vict.  c.  96,  afford  any 
protection,  except  to  the  person  of  the  debtor ; 
and  that  as  under  the  latter  act,  the  debtor's  fu- 
tore  acquired  property  does  not  now  vest  in  the 
official  assignee,  but  remains  the  property  of 


the  delitor,  it  can  be  taken  under  an  execution 
founded  on  a  judgment,  obtained  before  or 
after  the  filing  of  the  petition. 

The  5  &  6  Vict.  c.  116,  a.  2,  authorises 
"  the  commissioner,  after  petition  filed,  to  give 
a  protection  to  the  petitioner  from  all  process 
whatever,  either  against  his  person  or  his  pro- 
perty of  every  descri}>tion ;  which  protection 
shall  continue  in  force  until  the  appearance  of 
the  petitioner  in  court."  Dy  sect.  4,  it  is  en- 
acteu,  that  on  such  appearance  "  the  commis^ 
sioner  may  make  an  order  ( Hnal)  for  the  pro* 
tection  of  the  sermon  of  the  petitioner  from  all 
process,  and  lor  the  vesting  of  his  estate  and 
effects  in  an  official  assignee ;"  and  as  by  sect. 
7,  this  final  order  vested  the  insolvent's /s/sre 
estate  in  the  assignee,  it  amounted  in  fact  to  a 
protection  of  future  acquired  property  from  an 
individual  creditor's  executions  the  mode  of 
obtaining  sueh  propertv  for  the  use  of  the  cre- 
ditors, being  prescribed  by  sect.  9. 

But  7  &  8  Vict.  c.  96,  does  not  vest  the  in. 
solvent's  future  property  in  the  assignees,  but 
only  his  property  at  the  time  of  his  becoming 
insolvent,  litis  at  least  is,  I  conceive,  the  ne- 
cessary effect  of  sect.  4.  ''The  property  of 
the  petitioner  shall  vest  in  the  assignee,"  &c.-* 
this  must  mean  his  then  property;  for  no  act 
yet  passed  has  so  vested  future  property  wth- 
out  expressly  naming  it.  (See  6  Geo.  4,  c.  16, 
s.  63 ;  1  &  2  W.  4,  c.  56,  s.  26,  and  5  &  6  Vict, 
c.  116,  s.  7.) 

The  point  in  issue  turns  upoil  this;  for  if 
future  property  remains  in  the  insolvent  who^ 
has  obtained  his'  final  order,  clearly  neither 
sect.  4,  nor  the  final  order  under  the  present 
act,  protects  more  than  his  person.  The  words  ^ 
of  the  latter  are:— *.'A  final  order  is  hereby 
made  to  protect  the  person  of  the  said  — — 
from  being  taken  or  detained  under  any  pro- 
cess whatever,"  &c. 

There  is  no  clause  in  the  act  nor  in  the  final 
order,  as  in  the  certificate  6f  a  bankrupt  or  the 
I  adjudication  of  an  insolvent  prisoner,  aischar^- 
ing  from  claims  and  demands,  bnt  simply  this ' 
personal  protection ;  and  unless  the  future  pro* 
perty  is  vested  in  the  assignee,  (which  I  be- 
lieve it  is  riot,)  1  cannot  understand  what  there 
is  to  prevent  a  creditor  from  putting  in  force 
an  execution  against  an'  insolvent's  future 
assets. 

ITje  point  is  Very  important,  and  I  am  sur*. 
prised  it  has  riot  yet  be^n  raised.     If  I  am 
wrong  I  shall  be  obli^d  by  some  of  your  cor* 
respondents  setting  m'e  right. 

It  will  he  said,  perhaps,  that  if  my  view  is 
correct,  the  final  order  is  nearly  nugatory.  That 
is  true ;  ^ut  the  hardship  is  not  so  great  as  that 
of  turning  a  man  loose  upon  the  world  appa- 
rently discharged,  and  then  when  he  has,  by 
virtue  of  this  whitewashing,  contracted  new 
debt's,  permitting  the  assignees  to  step  in  and 
seize  his  future  property  for  the  old  creditors* 
as  was  the  case  under  5  &  6  Vict.  c.  116. 

G.H- 
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Feet  ofMiomeyg  in  IreUmd, 


FEES  OF  ATTORNEYS  IN  IRELAND. 

Thk  foUowing  is  a  copy  of  the  Table  of  Fees, 
Allowances,  Charges,  and  General  Rales,  to 
regulate  the  principles  upon  which  taxation 
•hall  be  conducted  in  Common  Law  business 
in  Ireland:  approved  by  the  Judges,  at  a  Meet- 
ingheld  in  the  Judges'  Chamber,  Four  Courts, 
25th  November,  1844^  pursuant  to  7  &  8 
Vict.  c.  107,  s.  39. 

This  document  will,  no  doubt^  be  compared 
by  many  of  our  readers  with  the  scale  of  allow- 
ances on  this  side  the  Channel . 

RULS   I. 

It  is  ordered  by  the  judges,  that  the  fees, 
allowances,  and  cMrges,  mentioned  in  the  fol- 
lowing table,  shall  be  the  established  fees,  al- 
lowances, and  charges  to  be  allowed  to  attor- 
neys, on  taxation  of  costs  in  common  law 
business,  in  respect  of  all  business  done  from 
and  after  the  11th  day  of  October,  1844,  sub- 
ject to  such  alterations  as  the  judges  may  from 
time  to  time  direct ;  and  that  m  such  taxation 
regard  shall  be  had  to  the  severs!  instructions 
aid  directions  accompanying  the  said  table. 

htstructunu. 

£    9.  d. 

1  Instructions  to  proceed  or  defend    0    6    8 

JLeflers.. 

2  Letter  for  payment,  or  to  settle,  and 

copy,  if  sent  .        ^        .036 

[N.  B.  Not  to  be  allowed,  iknless  sent  a  rea- 
sonable time  before  action  commenced.J 

3  Other  letter*  when  neeessary,  and 

copy 0    3    6 

4  Eacn  additional  copy    •        .        .010 

Writs  and  Process, 
6  Capias  or  subpoena  ad  responden- 
dum      0  10    0 

6  Letters  missive      .        .        .        .  0  10    0 

7  Distringas,  or  other  process,  origi- 
nal or  mesne,  to  enforce  appearance  0  10    0 

8  Replevin  and  recaption  (for  both)  .  0  10    0 

9  Recordari 0  10    0 

10  Pone 0  10    0 

11  AtUcbment         .        .        .        .  0  10    0 

12  Certiorari,  or  habeas  corpus  cum 

caus& 0  10    0 

13  Procedendo         .        .  .        .  0  10    0 

14  Prohibition          •        •  .         .  0  10    0 

15  Supersedeas         •        .  .        •  0  10    0 

16  Writ  of  error      .        .  .        .0100 

17  Venire  facias  juratores  .        .050 

18  Dbtringas,    common    or  special 

jury,  with  copy  of  panel        •        .060 

19  Distringas,    common    or  special 

jury,  with  clause  of  view       .        .  0  10    0 

20  Habeas  corpus  ad  testificandum  .050 

21  Subpoena  ad  testificandum  .        .  0    4    o 

22  Subpoena  duces  tecum         .        .050 

23  Commission  for  witnesses    .        .  0  12     6 

24  Capias  ad  satisfaciendum  (includ- 
ing testatum)  .        .  0  12    6 

25  Fieri  facias        (ditto)  .        .0126 

26  Elegit  (ditto)  •        .  0  12    6 


10 
1 

10 
10 


12 
6 
0 

13 
0 

10 
O 
3 
0 


£    t.  d. 

27  Retomo  habendo  .        .  O  10   0 

28  Habere  fadas  possessionem,  sing^ 
demise 0 

29  Ditto,    for  e^'ery  additional  demise  0 

30  Writ  of  possession,  1  &  2  Will.  4, 
c.  31,s.  24,  &c 0 

31  Writ  of  restitution       •        •         .0 

32  Levari  facias,  or  other  writ  issued 
after  final  judgment  not  herein  par- 
ticularly specified .        .        •        .0 

33  Writ  of  enquiry,  fee     .        .        .0 

34  Engrossing  ditto,  per  folio  •        .  0 

35  Reo>rd  of  Nisi  prius,  fee      .        .0 

36  Engrossing  ditto,  per  folio  .        .  0 

37  Writ  of  scire  facias,  fee        .        .0 

38  Engrossing  ditto,  per  folio  •        «  0 

39  Alias  or  testatum  scire  facias,  fee  0 

40  Engrossing  ditto,  per  folio  .  .  0 
[N.  B.  The  above  fees  to  include  all  certifi- 
cates at  foot  and  endorsements,  sealing,  and 
all  things  requisite  to  complete  the  writ  or 
process  .J 

PrtBcipe. 

41  Priecipe  for  Chancery  writ  •        .034 

Appearance, 

42  Appearance         .        -        •        .050 

43  Appearance  and  defence  in  eject- 

ment          0    5    0 

Term  Fee. 

44  Term  fee 0    6    8 

[N.B.  Not  to  commence  for  either  party 

until  appearance,  and  to  end  with  final  judg- 
ment, rfot  to  be  chargeable  for  plaintiff^  tin- 
less  an  act  in  court  be  done  in  the  term.  In 
cases  where  several  separate  pleas  or  defences 
are  put  in  bv  the  same  attorney,  one  term  fee 
only  to  be  allowed  for  all.  One  term  fee  to  bo 
allowed  in  ejectment,  although  no  defence  be 
taken.T 

Drafts,  Engrossments,  and  Copies, 

45  Drawing  and  engrossing  any  plead- 
ing, 3  folios  or  under    . 

46  Drawing  declarations,  and  all 
pleadings,  suggestions  on  record, 
bills  of  exceptions,  speeial  verdicts, 
&c.  (to  include  instructions  and 
copies  for  counsel,  when  employed,) 
per  folio  .... 
[N.  B.  In  cases  of  difiiculty  and  importanos» 

wherein  the  pleading  is  short,  an  additional 
compensation  for  instructions  given  to  counsel 
may  be  allowed,  but  within  the  rule  as  to  < 
for  advice  of  proofs,  post.  No.  160.  Nothii 
in  this  schedule  is  to  interfere  with  the  ge 
rule  of  the  8th  'May,  1832.] 

47  Engrossing  ditto,  per  folio  ,        .006 

48  Drawing  and  engrossing  affidavit, 
when  5  folios  or  under  .        .        .040 

49  Drawing  affidavit,  per  foHo  .        ,006 

50  Engrossing  ditto,  per  folio  .        .003 

51  Drawing  and  engrossing  petition, 
charge,  or  discharge,  and  copy,  6 

folios  or  under      .        .        .        .068 

52  Drawing  petition,  charge,  or  dis- 
charge, per  folio    •        •        •        ,006 


0    4    6 


0     10 
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£    t.  d, 

53  Engrossing  ditto»  per  folio  .        .003 
64  Drawing  and  engrossing  recognis- 
ance, or  ball-piece         .        .        .068 

55  Drawing  assignment  of  judgments, 

10  folios  or  under  .        •        •  0  10    0 

56  Engrossing  ditto         .        •        «  0  10    0 

57  Drawing  and  engrossing  memorial 

of  ditto 0    6    8 

58  Drawing  and  engrossing  warrant 

to  enter  satisfaction  of  judgment    .0    6    8 

59  Drawing  and  engrossing  submis- 
sion or  award,  5  folios  or  under     .  0  10    0 

60  Ditto,  for  each  additional  folio     .010 

61  Drawing  and  engrossing  consent 

or  undertaking,  5  folios  or  under  .034 

62  Ditto,  for  each  additional  folio     .006 

63  Drawing  and  engrossing  receipt 
Cor  money  or  other  matters,  in  a 

cause 0    2    6 

64  Drawing  deeds,  or  like  instru- 
ments, not  herein  specially  provided 

for,  for  each  skin  of  15  folios         .0  15    0 

65  Engrossing  ditto  .        .        .  0  15    0 
[N.  B.  At  the  same  rate  for  a  greater  or  a 

less  quantity.] 

66  'Riling  connnon  bond  and  warrant  0  12    4 

67  Drawing  and  engrossing  any  ordi* 

nary  power  of  attorney  .  .0124 

68  Copy  deeds  for  oyer,  per  folio      .006 

69  Summons  in  ejectment  .050 

70  Notice  that  ejectment  is  brought 
for  nonpayment  of  rent,  or  on  elegit, 
orlAielike 0    5    0 

71  Eadi  necessary  copy  of  declara- 
tion in  ejectment,  summons,  and 
notices,  not  exceeding  200  copies, 

as  limited  by  etat.  4  Geo.  4,  c.  89  •  0    2    6 

[[N.  B.  The  attorney  for  the  lessor  of  the 

plamtiff  shall  verify  the  necessity  of  the  service 

daimed  as  to  each  respective  individual,  to  the 

satisfaction  of  the  officer.] 

72  Drawing  notice,  pacticulara  ol  de- 
mand, or  aet.«ff   •       •  .040 
[N.  B.  The  officer  may  allow  for  drawing 

long  and  special  notices,  where  veqalsite,  at  a 
rate  not  exeeedhig  6tL  per  folio.] 

73  Copy,  ditto,  6  folios  or  under      .010 

74  Ditto,  for  each  additional  folio     .002 

75  Service  of  notice,  role,  or  order  in 
Dublin  on  opposite  attorney .        .010 

76  Certificate  of  description  of  defend- 
ant, &c.  pnrsoant  to  statote  9  Geo. 
4,  c.  35,  ss.  8,  9    '         •         •         .026 

77  Drawing  report,  including  attend- 
ance on  the  master,  8ic^  for  instruc- 
tions for  his  report,  and  drainng 
rough  draft  thereof  and  of  schedules, 
for  each  folio,  or  concluding  part  of 
a  folio,  for  so  many  as  the  signed 
report  and  schedules  shall  contain   0    0    6 

78  Engrossing  report  and  schedules, 
for  each  folid  .003 

79  Drawing  and  engrosnng  report 
upon  order  to  tot .  .068 

80  Each  copy  of  an  ordinary  writ. 


£    #.  dL 

order,  notice,  consent,  tonmons,  or 

the  like 0    10 

8 1  All^  copies  of  doeumenta  not  hers- 
in  otherwise  provided  for,  for  each 
folio    •.        .        .  •        .002 
[N.  B.  Paper  or  parchment  not  to  be  charged 

for  or  allowed* in  any  case,  being  included  in 
the  allowances  made  in  titis  schedule.] 

Aitmdaneeg, 

82  Attendance  and  fee  on  side  bar 
rule,  or  to  make  order  of  Nisi  Prtns 
a  rule  of  conrt       .        .        .        .034 

83  Attendance  on  each  motion  in 
court,  or  in  chamber,  not  reqMsin^ 
notice,  indoding  attendante  on 
counsd 0    6    8 

84  Attendance  on  common  motiona 
on  notice  day  of  heating       •        .048 

85  Attendance  on  new  trial  motions, 
trials  by  the  rseovd,  or  law  avgn* 
ments,  day  of  hearing  .  •  0  It    4 

86  Attendance,  while  case  in  tiie  list 

and  not  called  on,  eadi  day  •        .084 
[N.  B.  This  fee  not  to  be  allowed  for  any 

day  on  which,  -by  the  practice  of  the  courts  the 

case  is  not  to  be  called  on.] 

87  Attendance  to  marie  jad|{meat     »  0    3    4 

88  Attendance  to  satisfy  radgment^ 
including  ngning  the  roll      .        .066 

89  Attendance  on  writ  of  inquiiy  or 
inquisiiicvn  in  Dublin    •        •        .110 

90  Ditto,  in  the  country  •        »        »  2    2    O 
[N.  B.  These  fees  to  include  all  attendances 

for  delivery  and  retamJ) 

91  Ditto,  on  record  of  Nisi  Prius,  in 
Dublin,  dav  of  trial  •        .220 

92  Ditto,  eacn  succeeding  day  of  trial  2    Z    0 

93  Attendance' on  ditto,  ^ile  cause  in 

the  list  unheard,  each  day     .        .  0    6    S 

94  Assizes  fee,  jury  being  sworn       .550 

95  For  each  day  ot  trial  after  the  first  2    2    0 

96  If  record  at  the  assizes  entered 
andjur^  not  sworn        .  .220 

97  To  be  increased  on  circumstances, 

but  not  to  exceed  .        .   «    .  5    5    0 

98  As  between  ifttomey  and  client,  if 
the  attorney  employed  at  the  tnal 
be  not  a  practitioner  of  the  county, 
tlw  client  will  be  liable  to  pay  faiia 
in  Ilea  of  the  assizes  fiee,  for  each 

day  necessarily  ocenpied  .220 

99  Also  his  actual  traveUingandother 
expsDser,  or  in  hen  of  than,  per 

diem 110 

100  Attendance  on  the  sheriff,  or  his 
rBtuming  officer,  conmar,  or  elisiHr, 
with  writ  and  for  return,  or  for 
assignment  of  bail  or   replevin 

bond 0    3    4 

101  Attendance  on  reffistrar»  with 
docket  of  record,  and  copy  of  bill 
of  particulars  (with  certmcate  of 
counseU  where  requisite)  and  to 

enter  cause  for  trial     .        •        .  0    6    f 

102  Attendance  and  docket  for  re* 


isa 


Fees  of  Attorney  $  im  Ireland. 


£    t.  d, 

gistrar,  of  plea  of  confession  or 
consent  for  judgment  given,  and 
that  cause  will  not  proceed  to  trial  0    3    4 

103  Attendance  for  postea,  if  not  filed 

on  the  proper  day        •        .        .034 

104  Attendance  to  see  cause  set  down 
for  argument       •        •        •        .034 

105  Attendance  on  officer,  with  notice 
of  motion  .         .        .         .034 

106  Attendance  for  and  filling  first 
summons  to  go  before  officer  or- 
arbitrator  .        .        .        .034 

107  Attendance  on  judge  or  baron 
for  order  and  fiat,  or  letter  missive  0    6    8 

108  Attendance  and  docket  for  judge 
or  baron,  with  notice  for  new  trial 
motion,  or  conditional  order  for 
setting  aside  verdict  or  nonsuit,  to* 
gether  with  the  necessary  docu- 
ments          0    3    4 

109^  Attending  noting  books  for  the 
judges,  indexing  jmd  endorsing  the 
points  of  exception  or  objection, 
including  instructions  and  attend- 
ance on  counsel  for  the  points,  if 
necessary.  .        .        .        .  0  13    4 

110  Attendance  before  the  master  on 
special  reference  .  .068 

111  Attendance  to  enrol  memorial  of 
assignment  of  judgment  .068 

112  Attending  to  amend  pleadings 
underorderor  by  consent    .        .0    6    8 

113  For  all  the  attendances  in  the 
offices  of  the  courts  in  cases  where 
no  term  fee  allowed  ...  0    6    8 

114  Attending  to  draw  money  out  of 
court 0  13    4 

115  Attendance  to  strike  special  jury  0    6     8 

116  Attendance  to  reduce  special  jury  0    6     8 
1  ]  7  List  of  48  names        •        .        .020 

118  List  of  24  names        .         .         .010 

119  Attendance  inquiring  as  to  sol- 
vency of  sureties  proposed  .        .068 

130  Attendance,  puttmg  in  or  oppos- 
ing special  bail  or  sureties   .        .068 

121  Attendance  at  the  stamp  office    .068 

122  Attending  to  settle  and  pay  debt 
and  costs  (debt  20/.  or  upwards)  .068 

123  Ditto,  debt  under  20/.        .        .034 


127  Ditto,  in  the  country,  according 
to  distance,  not  exceeding,  exclu- 
sive of  travelling  expenses,  per 
diem  ' 3 

128  Attendance  on    arbitrators,  for 


£    s.  d. 


2     O 


6     8 
13     4 


[N.  B.  In  actions  of  assumpsit,  debt,  or 
covenant,  for  sums  under  20/.,  or  within  the 
proviso  of  the  rule  of  8th  May,  1832,  the  in- 
structions and  attendances  shall  be  taxed  at  the 
scale  of  charges  mentioned  in  this  schedule, 
reduced  by  one-half,  and  if  for  sums  under  5/. 
no  instruction  or  attendance  shall  be  aUowed. 
But  this  shall  not  extend  to  actions  brought 
for  the  purpose  of  tnring  a  right  to  property 
more  extensive  than  tne  sum  sued  for.J 

124^  Attending  and  obtaining  or  giv- 
ing undertaking  to  appear,  includ- 
ing undertaking  .         .068 

125  Attendance  to  pay  money  into 

court  .        .  .        .  0  13    4 

136'Attendmg  on  a  view  jury,  in 

Dublin 0  13    4 


each  hour  ^hen  business  done     .06     8 

129  Not  to  exceed  on  any  day  .  3     O     O 

130  Attending  the  parties  on  execu- 
tion of  deeds,  warrants  to  acknow- 
ledge satisfaction,  or  to  see  assign- 
ments of  judgments  and  memorials 
executed. 0     6     8 

131  Also  for  each  execution  at  a  dif- 
ferent time  and  place  •        .068 

132  Attending  to  examine  witnesses, 
in  cases  of  difficull^r  and  import- 
ance, not  to  exceed  m  any  case    .80     O 

133  Attending  to  inspect  or  exhibit 
documents  •        .        .        .068 

134  Attending  counsel  With  briefs, 
cases,  pleadings  when  special  re- 
freshers, retainers,  to  appoint  con- 
sultations, this  to  include  attend- 
ance on  all  the  counsel,  no  matter 
how  many  •        .068 

135  Attending  consultation  (see  rule 
of  8th  May,  1832.)      .         .         .  0   13     4 

136  Each  necessary  attendance  not 
herein  otherwise  provided  for,  for 
the  first  hour      •        •        •        .0 

137  If  on  a  public  board,  for  the  first 
hour 0 

138  For  each  farther  hour  on  same 
da^    . .        .        .        .*       .        .  (Jr    6     8 

139  ^«ot  to  exceed  on  same  day         .  1     O     O 

140  Each  necessary  attendance  on  the 
client  or  on  any  other  person  by 
his  directions^  for  the  first  hour   .068 

141  For  each  succeeding  hour  em- 
ployed          0     6     8 

U2  Not  to  exceed  on  same  day        .  1     o     O 

143  On  appointment  of  a  new  at- 
torney, for  his  necessary  instruc- 
tions to  enable  him  to  obtain  a 
knowledge  of  the  cause,  in  ordi- 
nary cases  .  .068 

144  To  be  increased  when  the  oflker 
is  of  opinion  the  labour  deserves  it» 
but  not  to  exceed  •        .200 

[N.  B.'lliis  is  not  to  be  allowed  against  Uie 
party,  except  in  cases  where  the  change  arises 
from  absolute  necessity,  not  from  the  voluntary 
act  of  the  client.] 

145  Drawing  memorandum  of  judg- 
ment, &c.,  and  copy  for  the  re* 
gister,  un4er  the  7  &  8  Vict,  c,  90, 

8.  2,  &c 0    5     O 

146  Attending  the  register        •        .034 

Signing  Fee, 

147  Signing  pleadings,  affidaWts,  re- 
ports, or  other  documents,  to  be 
filed  pursuant  to  any  statute  or 

rule  of  court        .        •        .        .036 
[N.  B.  The  signing  fee  for  writs  and  records 
is  included  in  the  allowances  above  nuuie  for 
those  instruments.] 


Feu  (tfAHmn^i  k  MmuL 


i«r 


8eareU$* 

148  Search  in  ihe  office  for  appear* 

anoe,  declaradoo,  or  the  like        .034 
[N.  B.    These  searchea  to  be  allowed  when 
the  time  limited  Cor  performing  the  act  haa  ex- 
pired.] 

149  Search  if  ejectment  moved  on^an-« 
leas  ejectment  be  moved  on  upon 

the  &%X  day  of  term  •        ,034 

[N.  B.  Where  several  separate  defences  are 
taken  in  ejectment  by  the  same  attorney,  one 
search  only  to  be  allowed.] 

150  Search  for  judgment,  on  reviving 
satisfying^  or  assigning,  (to  include 
instructions)        •        .        •        •  0    6    8 

151  Docket  and  copy  for  requisition 
for  search  to  be  made  by  the  re* 

gister  of  deeds     .  .        .054 

152  Attending  register  of  deeds  for 
office  search,  whether  common  or 
negative 0  13    4 

153  Search  on  adversary's  title  in  re- 
gistry of  deeds  by  attorney,  pre- 
vious to  bringing  ejectment,  for 
each  hour  he  is  actually  and  ne- 
cessarily employed  in  making  the 
search         «        •        •        • 


0    3    4 
0    3     4 


0    6     8 
Briefs. 

154  Draft  brief  for  trial,  compij^ing 
statement  of  the  case,  testimony  of 
the  witnesses,  and  necessary  ob- 
servations, for  each  brief  sheet 
containing  6  fdiios       •        •        .034 

155  Copies  of  ditto;  also  copies  of 
the  necessarv  pleadings  ana  docu- 
mentary eviaence,  for  each  sheet 
containing  6  folies       .        .        .020 

156  Draft  observations  and  copy  for 
counsel  on  motion,  law  argument, 

or  the  like  •        •        .        .054 

157  Copies  to  accompany  ditto,  of 
affidavits,  pleadings,  and  other  ne- 
cessary documents  (when  they  ex« 
ceed  6  folios),  each  sheet  contain- 
ing 6  folios  .        '        .        .020 

158  Docket  of  retainer,  refresher,  or 

the  like,  for  the  first  counsel        •  0    3    4 

159  For  each  of  the  other  counsel     -0    1    0 

160  Copy  statement  of  case  for  coun- 
sel to  advise  proofs  (see  rule  of  8th 
May,   1832,)  for  each    sheet    of 

6  folios 0     2    0 

[N.  B.  The  draf^  of  such  case  allbwed  where 
brief  for  trial  not  afterwards  made.  Copies  of 
pleadings  and  documents  sent  with  case  for 

E roofs  must  be  afterwards  incorporated  with 
riefs  for  trial] 

Taxation  of  Costs. 

161  Drafl  costs  between  party  and 
party,  per  page,  to  contain  on  the 
average  20  items  .        .010 

162  Copy 0    0    6 

-  N.  B.  in  costs  between  attorney  and  client, 
no  draft  allowed ;  nor  copy,  save  that  if  the  at- 


torney had  fiimiBlied  his  hill  to  his  dieht  for 
payment,  and  he  is  aftewards  obliged  to  fnmisli 
nis  bill  pursuant  to  the  statote,  or  if  he  be 
obliged  or  requested  to  furnish  extra  copies  to 
his  client,  or  to  third  parties  (as  reeeivers  is 
chancery,  &c.,)  or  for  taxation,  then  the  '^ra 
copies  are  to  be  allowed  for  at  the  above  rate.] 

£    s.  d. 

163  Attendance  to  tax  costs,  not  re- 
quiring summons        •        ,        • 

164  Ditto,  on  summons,  debt  under 
20/. 

165  Ditto,  on  summons,  debt  or  de- 
mand 20/.  or  upwards,  or  in  eject- 
ment, replevin,  case,  or  trespass, 
&c • 

166  For  each  successive  hour  . 

167  Examining  a  bill  of  costs  by  the 
attorney  opposing  it  on  taxation 
for  each  200  items,  or  less    • 

Enrolments* 

168  On  enrolling  judgmept,  or  oth^ 
ma,tter  of  record  prepared  by  the 
officer,  for  the  first  roll 

169  For  each  succeeding  roll    • 

170  Half  roll,  1  &  2  Geo.  4,  c.  53, 
s.  30.  •        •        .         •        • 

Transcripts. 

17 1  Transcript  for  the  court  of  error, 
fee 

^172  Engrossing  ditto,  per  folio 


0     3     4 


0     13 


0 


Rule  II. 
The  above  table  being  intended  as  fixing 
merely  the  amount  of  fee  or  charge  in  each 
item,  whether  between  party  and  party,  or  at- 
torney and  client,  is  not,  from  ths  introduction 
of  such  items,  to  be  construed  as  thereby, 
authorining  any  charge,  or  entitling  the  at- 
torney to  any  ffie,  as  between  party  and  party 
heretofore  only  allowed,  or  which  ought  only 
to  be  properly  charged  between  attorney  and 
client,  or  the  contrary;  but  in  so  far  as  the 
officer  in  the  taxation  of  costs  may  have,  or 
may  think  fit  to  exercise,  under  the  control  of 
the  court,  a  discretion  on  the  subject  of  par-, 
ticular  charges,  it  is  considered  by  the  judges 
to  bs  desirable  that  the  fees  and  charges,  be- 
tween party  and  party,  should  assimilate  as 
nearly  as  may  reasonably  and  justly  be  attain-, 
able  to  those  between  attorney  "and  client. 

RULB   III. 

The  taxing  officers  are  authorised,  from 
time  to  titoe,  to  issue  general  directions  respect- 
ing the  mode  of  preparing  affidavits  to  be  used 
before  the  taxing  officers  for  the  purpose  of 
regulating  the  taxation,  and  likewise  the  modq 
of  preparing  bills  of  costs,  and  the  use  to  be 
made  of  printed  forms  of  bills  of  costs  in  com-« 
mon  cases,  and  the  charges  to  be  made  for  costs 
to  which  such  forms  are  applicable. 

Rule  IV. 

The  judge  at  Nisi  Prius  may,  if  he  shall 
think  fit,  certify  on  the  back  of  the  record  at 

H  5 


vdlBSM  4»  wifwioB  prodnpad  «t  Atfaor  uda 
iBf  orwennnaeoeMarys  and»  la  ths  tuoHbn 
o^lBQila»  the  exgtmaM  of  the  «ad  wkaeie  or 
^iHwenw  ohall  nothe  aUoirad  iigakie^  the  ei^ 
panto  parljr. 

(Signed)      Eimtabo  PBRKKVATBaB, 
John  Dohsrty, 
MA.ZUUIB  Bradt, 
,    CifARLBe  EuafcoH, 

.   '  -        RlGlUMAB  PbMNJHSILISBXB, 
.     ROBSRT  TOJ^REN?^ 

P.  C.  Cbampton, 
L.  Pbrrin, 
John  &icHABDa». 
N.  Ball, 
Thob.  Lbproy, 
J.  D.  Jackson. 


LEGAL  EIWCATION. 

lrctuhbs  at  thb  inns  of  court  and  in< 
corporatbd  law  bocibty. 

Omt  rei^den  ^ure  aware  that  the  Benchera  of 
dM  MUUBe  Temple,^to  whom  tiie  honour  be- 
longs of  taking  the  lead  in  the  recent  improve- 
mend^  in  the  Inns  of  Coiirt,— liave  formally 
appointed  Mr.  Long,  as  the  Lecturer  or  Reader 
qfD  Jurisprudence  and  Civil  Law. 

The  members  of  Gray's  Inn,  as  appeared  in 
ouf  number  for  the  28th  November,  have  in- 
vited lecturers  on  Beal  Property  and  Convey- 
ancing, for  which  they  intend,  like  the  Mid- 
dle Temple,  to  devote  3002.  per  annum  for  three 
years. 

The  Society  of  IAncoln*8  Inn  will  probably 
undertake  the  department  of  Equity,  but  the 
benchers  have  not  yet  made  the  announcement, 
the  Inner  Temple,  the  *'  Readings"  com- 
menced in  a  fonner  Term  by  Mr.  Starkie,  Q.  C, 
have  been  oontmued,  and  the  following  is  the 
syllabus  thereof: — 

HBAD8  OF  RBADING8  ON  THB  LAW  OF  BNG- 
LAND  AS  RB CARDS  COITMUNICATIONS  BY 
WORDS,  PICTURB8,  OR  OTHBR  SIGNS. 

Preliminary  observations  on  the  import- 
ance of  this  class  of  laws. 

let.  As  a  branch  of  civil  policy, 

2ndly.  As  connected  with  science  and  litera- 


drdly.  As  regards  its  constant  opention  on 
tfas  daily  commerce  of  the  society. 

4thly.  As  illustrative  of  the  nature  and 
genius  of  the  common  law  of  England. 

Reference  to  the  late  important  alterations 
by  Lord  Campbell's  Bill. 

Such  communications  distinguished  as  they 
regard 

1.  Personal  Reputation. 

2.  Public  Interests. 

The  substantive  right  to  protection  in  re* 


^pact  of  ]ier8onal  reputation  rests  on  ptiaciple* 
of  natural  justice. 

Adjective  pnndsions  in  reapaot  of  iapBMi  ta 
parBOBsl  ceputation  beb  either 
Remeoialor 
Preventive. 

Of  the  fundamental  enlafging  and  restnoa- 
ihg  principles  on  which  the  remediai  law  is 
lounued.    - 

The  remedial  law  is  not  co-extensive  wi&  its 
fimdamesftal  principle,  but  linnts  the  remedy 
to  defiosd  i 


Of  the  limits  of  the  remedial  law  in  respect 
of  communications  which 

1.  Cause  special  damagn. 

2.  Impute  a  crkae. 

3.  Infection  by  a  loathsome  diseaie* 

4.  Tend  to  mat  a  man  in  his  piBfiBSBon, 
trade,  or  vocation* 

5.  Or  in  his  official,  character. 

6.  Or  to  cause  his  disherison, 

7.  Or  which  are  published  in  wnting,  &c. 

8.  Or  disparage  the  magnates. 

Such  limits  considered  as  regards 

1.  Their  distinctness. 

2.  Practicability. 

3.  Accordance  with  principle. 

Limits  of  the  remedial  law  as  regards 

1.  The  publication  of  defamatory  matter. 

2.  The  mtention  of  the  publisher. 

Of  the  exclusion  of  the  remedv. 

1.  Where  tlw  matter  published  is  trite. 

Remarks  on  this  doctrine. 

2.  When  the  imputation  is  justified  or  ex- 
cused 

At  common  law     i  Absolutely 

or  ^  or 

By  statute.  (  Sub  Modo. 

Of  failure  of  the  defence  from  excess,  &e. 
Of  the  application  of  rules  which  restrain  the 
remedy  as  regards 
The  publication  of  parliamentary  or 

judicial  proceedings 
matters  of  hearsay 
matters  of  criticism,  &c. 
Of  the  limitation  of  the  remedy  in  pomt  of 
time. 

Remarks  on  the  subiect  of  pleading 
evidence 
Ycrdict 
costs. 
Observations  on  the  subject  of  pafinode  or 
recantation.  <  ^ 

Reference  to  some  mngular  providoBS  m 
ancient  laws  on  this  subject. 

Preventive  provisions  concerning  personal 
defamation. 
Actually  preventive : 

1 .  By  process  of  law,  u  e.  by  binding  to  the 
good  behaviour,  &c. 

2.  Without  process  by  the  destructioD»  &c. 
of  a  noxious  publication. — Of  the  statats 
10  Geo.  2,  c.  28,  as  to  licensing  dx«matic 
performances. 


Gflotnl  priacqpAes  of  tlia  pbnai«  lkw -n 
wtmudii  personal  dtfamatiom, 

rreaervatiQa  of  the  public  peace* 

The  affordiDs  protection  to  reputatioa  he*> 
jond  that  affi>rdea  bv  the  civil  remedjr* 

Limke  of  the  {lenal  law  conceroiiij;  penonal 
defamation  (previoua  to  the  late  statute). 

As  regards  the  nature  of  the  commumcalion. 

The  meaae  used  for  communication  by 
writing  &c« 

EztenaiTe  aepae  of  the  word  libel* 

Obeervations  on  the  necessary  geniality  of 
such  limits, 

lUustiatione  in  reference  to  the  Roman  lair 
and  to  the  modern  laws  of  foreiipi  nations. 

Aa  regards  the  fact  of  pubUeation. 

Doubts  whether  the  mere  composing  of  a 
libel  ought  generally  to  bo  prohibited  under 
penalties. 

As  regards  the  intention  of  the  publisher. 

The  exekision  of  liability  in  respect  of 
The  truth  of  ^e  matter  published, 
The  occasion  of  publishing. 

Provisions  of  the  late  stat.  6  8c  7  Vict.  c.  90. 

Observations  on  the  several  branches  of 
this  statute,  especially  ihe  4  th  section, 
which  visits  the  publisher  of  a  calumny 
who  knows  it  to  be  false  with  an  aggra- 
vated penalty. 

On  the  14th,  by  which  the  truth  of  the 
matter  published  constitutes  a  justification 
if  it  was  for  the  benefit  oj^  the  public  tb^ 
th^  matters  so  charged  should  be  pub- 
lishtd. 

On  the  7th  as  to  evidence. 

On  the  statute  commonly  known  as  Mr. 
Fox's  Bill. 

Observations  on  the  state  of  the  civil  as 
compared  with  the  criminal  branch  of  the 
law  before  Lord  Campbell's  Bill. 

Of  publications  which  are  criminal  in  re- 
spect of  their  connexion  with  various  de- 
finite offences. 

Of  such  as  are  substantially  criminal. 

Am  eontrary  to  sound  policy, 
religion, 
morals. 
Of  preveutiw  provisions  by  the  authority  of 

a  public  licenser,  &c. 
Of  penal  provisions  in  restraint  of  such  pub- 
lications. 
Of  the  fundamental  enlarging  and  restrictive 
principle  on  which i^enoi  restraints  depend. 

Of  libels  against  the  state,  ita  >conttitution, 
government,  and  functionaries. 

Observations  oo  the  provisions  of  the 

33  Geo,  3,  c.  78,  s.  24. 

11  Gee.  4,  and  1  Will.  4. 
On  the  common  law  rules  as  to  seditious 

libels,  assemblies  and  conspiracies. 
Oft  the  commourlaw  authorities  as  to  con* 

tempts   against .  the   royal    person   and 

dignity. 
The  piroviaions  of  the  6  Anne,  c,  7>  i-  3,  as 

regards  the  title  to  the  Crown  under  the 

AxX  of  Settlement. 


The  ^ovisioiui  of  the  \^.%  c.  L  a.  9«  arto 

iMpiabitive  preroi^ye  of  ihe  Cxown. 
Of  the  23  H.  8.  as  to  promulgations  by^thn 

clergy. 
Oi  fidse  praphecies,  tad  fadse  news  and 

rumours— and  some  other  pnbUcationa  of 

a  like  deacriptioD  against  sonnd  policy. 
The  common-law  rule,  aa  to  reflectiona  on 

foreign  potentates. 
Of  the  statutes  of  SeoMdalwn  Magnattim.  • 
On  -the  common-law  rules  in  restraint  of 

words  or  jvritiogs,  affecting  the  adminis- 
tration of  justice. 

By  influencing  the  conduct  of  jurors,  qq» 
as  tending  to  bring  the  admmistration 
of  justice  mto  contempt. 
Of  libels,  &c.  against  relipwtu 
Of  the  crime  oif  bUuphesM  at  commofvjaw 

as  defined  by  Hawkins,  b.  1,  c.  5,  sf .  -^  9^ 

6,  and  Sir  W.  Blackstone's  Comm.  69.f    ^ 
Provisions  against  blasphemous  libels,  ic4 

by  Stat.  60  Geo.  3,  and  1  Geo.  4,  c.  8,  st* 

I  and  4 ;  11  Geo.  4,  and  1  W.  4,  c.  73. 
The  provisions  of  the  stat.  9  &  10  W.  3.  c 

32,  as  to  publications  denying  the  truth  ai 

the  Christian  religion  or  of  the  Old  or 

New  Testaments- 
Of  the  alterations  made  by  the  stat.  53  GeOi 

3,  c.  160,  as  regards  the  doctrine  of  the 

Trinity. 
The  oommon-law  definitions  of  heresy  and 

apostacy. 

The  provisions  of  the  statute  1  Ed.  6,  p.  1, 
s.  1,  against  reviling  the  sacrament. 

Other  statutes  connected  with  the  subject. 

General  illustrations  from  decided  cases. 
Offences  by  words  or  Ebels  against  morals. 

Progress  of  the  law  as  regards  such  of- 
fences. 

Of  the  palinode  in  matters  of  religion. 
Concluding  observations. 

In  order  to  complete  the  infonaatioa  rdat* 
ing  to  the  measures  thus  adopted  for  the  in* 
struction  of  the  present  and  future  members 
of  the  profession,  we  shall  put  on  reecord  tbo 
subjects  of  the  lectures  at  the  Incorporated 
Law  Society,  which  are  now  in  course  of  de- 
livery. This  is  the  14th  year  of  the  lectures  at 
that  iastitutioD.    They  are  as  £dUow  :— 

EQUITY   AND   BANKRUPTCY   I.BCTURB8. 

By  Samuel  Jftlier,  Esq. 
During  the  ensuing  session  the  subject  of  theaa 
lectures  will  l^, — 

1.  On  the  jurisdiction  of  Courts  of  Equity 
in  relation  to  equitable  Mortgages. 

2.  The  practice  of  Courts  of  Equity  in  rda^ 
tion  to  Injunctions. 

3.  The  appointment  and  duties  of  Receivers. 

4.  The  law  and  practice  of  Courts  of  Equity 
in  relation  to  Costs. 

5.  ITie  alterations  effected  in  the  practice  of 
Courts  of  Equity  by  the  recent  General  Orders 
in  relation  to  Appearance  and  Answers,  Pleas 
and  Demurrers. 
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'  6.  llielawaiidpraetieeof  Bankraptcf,  with 
regard  to  Acts  of  Bankruptcy,  and  the  Proof  of 
debt$. 

COMMON    LAW   AND    CRIMINAL    LAW    LBC- 
TURBS. 

By  JameB  P.  WUde,  Esq. 

Insurance  .—Marine — Fire — life. 

The  sale  of  Goods. 

The  Law  of  Guarantee, 

The  relation  of  Husband  and  Wife. 
'  The  Law  of  Consjpiracy, 

The  Law  regulatmg  unhKnofai  Meetings  and 
ABsemhlies. 

CONVEYANCING   LECTURES. 

By  Ftetding  Nalder,  Esq. 

The  origin  and  progress  of  the  Laws  of  Real 
Property. 

Estates,  their  nature,  qualities,  and  incidents, 
including  Estate  in  Fee  Simple— Estate  Tail — 
Estate  for  Life— Estate  Tail  after  Possibility— 
Curtesy — Dower — Jointure — Attendant  Terms 
«— Estates  in  Joint  Tenancy— Coparcenary,  and 
Tenancy  in  Common. 

Uses,  their  origin— the  Statute  of  Uses — the 
different  kinds  of  Uses— deeds  deriving  their 
effect  from  the  Statute  of  Uses. 

Deeds  deriving  their  effect  from  the  Common 
Law — their  nature  and  kinds— the  formal  parts 
of  a  Deed  and  their  effect — the  Rules  concern- 
ing the  construction  of  Deeds. 


LAW  AMENDMENT  SOCIETY. 

INSURANCE   or   TITLES. 

At  the  monthly  meeting  of  this  society,  on 
the  2nd  instant, — Lord  Brougham  presiding, — 
the  following  Report  of  the  Law  of  Property 
Committee  was  brought  forward  by  Mr.  James 
Stewart,  whereby  it  is  recommended  that,  in  con. 
nection  with  a  general  register,  the  principle  of 
the  insurance  of  titles  should  be  introduced. 
The  report  states  that 

*'  Experience  has  established  that  the  opinion 
of  a  competent  conveyancer  as  to  the  safety  of 
a  title  is  a  satisfactory  test  of  its  validity. 
Lands  are  purchased,  and  money  is  advanced 
on  the  faith  of  these  opinions,  and  it  is  very 
rarely  indeed  that  the  title  to  the  lands  is  after- 
wards invalidated.  But,  notwithstanding  that 
a  satisfactory  opinion  has  been  given  as  to  a 
title,  it  is  thought  necessary  on  every  i^ew  deal- 
ing with  the  land  that  the  title  should  undergo 
a  fresh  investigation.  The  Question  then 
arises  whether  the  repetition  ot  investigation 
extending  over  the  same  ground  is  necessary, 
whether  one  investigation  of  title  may  not  be 
sufficient,  and  whether  up  to  the  time  at  which 
•uch  investigation  takes  place  the  title  may  not 
be  insured,  the  only  risk  being  when  the  title 
it  pronounced  a  good  one,  the  fallibility  of 
that  opinion. 

''Tnis  principle  of  insurance  might,  it  is  con- 
Unded,  be  extended  to  three  kinds  of  title. 


**  1.  Those  Utles  which  now  pasa  current  a9 
approved  titles  both  at  law  and  in  equity  r 
3.  Titles  which,  although  conndered  good 
holding  titles,  are  technically  unmarketable; 
and  3.  Titles  subject  to  some  specific  defect, 
greater  or  less  in  extent,  according  to  the  par* 
ticular  circumstances  of  the  case. 

*'  In  the  first  class  of  titles  here  alluded  to, 
and  to  a  great  extent  in  the  other  two  classes, 
the  object  of  the  proposed  insurance  would  be 
to  have  one  careful  investigation,  which  should 
not  be  repeated ;  to  render  all  future  investi. 
gation  down  to  a  certain  point  unnecessary, 
and  in  all  after  dealings  witii  the  property,  to 
take  up  the  examination  from  the  period  at 
which  It  was  fo  examined  and  ascertained  by 
counsel  to  be  a  good  title.  According  to  the 
present  practice,  the  expense  of  investigatinir 
the  title  is  incurred  in  every  case  alike,  not  only 
over  and  over  again,  but  as  well  in  the  good 
titles  as  in  the  ^d.  The  present  expense  in 
regard  to  titles,  says  Sir  Edward  Sugden,  in 
the  last  edition  of  his  work  on  Yendors,  '  is  in 
forty-nine  cases  out  of  fifty  superfluous ;  but  as 
every  one  may  be  in  danger  all  are  guarded 
against.  This  precaution  has  very  much  in- 
creased within  the  laRt  thirty  years,  but  not 
from  any  increased  danger.' 

"  In  applying  the  principle  of  insurance  to 
this  class  of  titles,  the  terms  for  inauring 
against  the  posEibility  of  eviction  should  not  be 
high,  especially  as  every  day  that^lapsed  after 
the  transaction  would  diminish  the  risk,  Ubtil 
it  vanished  altogetlier,  so  soon  as  a  g<^d  title 
under  the  present  Statute  of  Limitations  W9S 
gained  by  tlie  purchaser  or  mortgagee,  and  all 
persons  claiming  under  him.  Let  us,  then, 
suppose  that  either  the  state  or  a  public  com- 
panv  is  willing  to  undertake  this  ritfk,  (and 
doubtless,  if  it  were  not  a  great  one,  competi- 
tors to  any  amount,  as  in  underwriting,  would 
enter  into  the  field) ;  and  if  a  public  company 
were  adopted,  it  would  seem  more  for  the  in- 
terest of  the  public  to  distribute  this  business 
among  such  of  tlie  principal  insurance  offices 
already  established  as  were  willing  to  under- 
take it.  In  doing  this,  we  point  out  that  mode 
which  appears  to  us  to  be  the  best  on  the 
whole.  But  if  the  general  principle  is  once 
established,  the  mode  of  carrying  it  into  prac- 
tice might  be  safely  left  to  the  parties  under- 
taking the  risk.  We  will  next  shortly  consider 
the  steps  that  might  be  taken  in  the  matter, 
supposing  a  public  oflice  to  undertake  this 
risk.  A  person  wishing  to  sell,  mortgagee, 
or  othen^'ise  encumber  his  property,  would 
first  have  to  make  out  his  titfe  to  the  satis- 
faction of  the  insurer.  This  would  be  done 
according  to  the  usual  practice  of  aa  in- 
surance ofiice  about  to  lend  money  on  mort- 
gage. The  title  would  be  sent  to  aconveyancrer 
to  be  selected  by  the  oflice.  If  this  conveyancer 
gave  an  opinion  that  the  title  might  be  accepted, 
a  certificate  to  that  effect  would  be  given  by 
the  office,  and  it  would  be  then  dealt  with  with« 
out  any  inquiry  as  to  the  title  previous  to  tbat 
date.  It  would  circulate  as  land  the  title  to 
which  was  insured  up  to  that  time.    'Hha  ptir« 
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ebtter  of  such  propcrtjr  would  be  relieved  from 
the  present  expense  and  delajr  attending  tbe 
inTesligi^n  of  that  iiortion  of  the  title  which 
waa  ao  insured,  and  this  insurance  might  be 
continued  from  time  to  time.  If  the  title  were 
a  good  one,  of  course  he  woidd  have  no  further 
difficnlty;  if  it  turned  out  that  this  was  the 
Uack  sheep  in  the  flock,  and  he  was  evicted, 
he  would  come  upon  the  insurance  fund,  and 
tiius  the  office,  or  in  fact  all  the  persons  who 
had  good  titles,  would  pay  for  tbe  one  that  had 
thus  turned  out  bad.  The  scale  of  prcminms 
mtist  be  a  matter  of  regulation  proportionliable 
to  the  risk  incurred;  but  your  committee  be- 
lieve that  when  it  is  considered  how  rarely 
eviction  now  takes  place,  and  how  many  ad- 
vantagea  are  enjoyed  by  the  existing  holder  of 
land  in  retaining  possession,  the  premium 
should  not  be  a  high  one.  The  expense  of  the 
invesUgation  of  the  title  would  fall  in  the  first 
instance  on  the  vendor,  (although  eventually 
the  profits  of  the  office  might  enable  it  to  share 
such  expenses)*  but  ss  the  purchaser  and  all 
claiming  after  him  would  be  entirely  relieved 
from  such  expense,  it  is  reasonable  to  suppose 
that  he  would  be  willing  to  pay  a  larger  price, 
and  that  as  the  class  of  purchasers  would  be 
more  numerous,  the  vendor  would  thus  get 
back  his  expenses,  and  probably,  something 
more,  in  the  increased  value  of  his  property, 
while  the  purchaser  would  be  able  to  render 
the  lands  much  more  easily  available  on  a 
future  sale  or  mortgage.  I'he  plan  would  also 
much  facilitate  purchases  by  trustees  under  a 
direction  to  invest  in  land,  in  which  case  the 
emalle«t  objection  to  the  title  usually  ])revent6 
the  purchase  being  completed.  It  would  also 
be  particubirly  advantageous  in  all  those  cases 
where,  from  the  Vendors  being  trustees,  or  from 
some  other  cause,  no  covenants  for  title  are 
entered  into. 

'*  We  have  hitherto  supposed  that  the  title 
was  a  marketable  title,  but  let  us  now  consider 
the  second  and  third  classes  of  titles.  Let  us 
suppose  that  the  title  was  pronounced  by  the 
conveyancer  who  was  consulted  not  to  be  a 
marketable  title,  but  a  good  holding  title,  or  to 
have  some  defect  more  or  less  substantial,  the 
office  might  still  allow  the  land  to  be  sold  on 
being  properly  indemnified  by  the  vendor 
af^nst  the  greater  risk  incurred,  whatever  that 
might  be.  That  a  great  number  of  titles  are 
aafe  to  hold,  though  technically  unmarketable, 
is  certainly  true.  Master  Senior,  in  his  evi- 
dence before  the  Lords'  Committee  of  1846,  on 
the  Burdens  of  Land,  says:— 'I  tliink  that 
there  is  little  of  really  defectiye  title.  Titles 
almost  all  seem  to  be  safe  for  holding;  but 
the  difficulty  is  to  transfer  them.  ITiere  are 
many  objections  to  title  as  to  marketableness, 
few  as  to  safety.'  I'he  same  witness  goes  on 
to  aay :— '  I  believe  that  this  is  the  only  civilised 
country  requiring  sixty  years'  title,  or  even 
forty  years';  I  believe  that  in  almost  every 
country  but  Ibis  the  transfer  of  property  is 
efiected  in  the  books  of  a  notary,  or  a  registrar, 
or  some  public  officer;  and  that  yon  require 
only  the  title  oi  the  person  who  sells.'    It  is 


submitted*  then,  that  the  principle  of  inturance 
would  also  apply  to  this  class  of  titles,  and 
would  be  founa  highly  beneficial. 

"  A  few  general  remarks  remain  to  be  added. 
If  the  purchaser,  in  any  case  where  the  land 
was  insured,  were  desirous  of  improving  his  * 
property,  he  might,  if  he  thought  proper,  (if 
such  improvements  were  not  protected  bytne 
well  known  rule  of  equitv  as  to  this,)  secure 
the  repayment  of  these  aa  vances  by  a<lditional 
premiums,  as  is  now  done  when  extra  risks  are 
incurred  on  life,  fire,  and  marine  insurance.  It 
is  further  to  be  observed,  that  the  risk  of  bad 
title  is  one  which  is  now  actually  incurred  by 
all  offices  advancing  money  on  land,  and  that, 
in  fact,  in  many  cases  the  office  might  be  ita 
own  insurer.  But  it  may  be  said,  that  the 
office  would  be  liable  to  be  defrauded,  that  bad 
titles  would  be  concocted,  with  the  view  of  ob- 
taining the  \-alue  of  the  land  insured,  and  that 
collusion  would  take  place  between  the  vendor 
and  purchaser.  This  committee  is,  however, 
of  opinion  that  the  proposed  system  of  in- 
surance might  be  as  effectually  guarded  against 
fraud  as  other  ordinary  dealings  which  are  now 
profitably  carried  on.  Some  fraud  might  exist, 
but  not  in  a  sufficient  proportion  to  countervail 
the  great  benefits  which  would  be  obtained  by 
the  system.  Indeed  frauds  of  this  nature 
might  now  be  committed  if  it  were  easy  to 
commit  them  in  cases  where  money  was  lent 
by  an  office  on  the  security  of  lands.  Still  it 
would  be  proper  to  take  all  precautions  against 
fraud.  In  case  of  any  attempt  to  recover  any 
land,  the  title  to  which  had  been  insured,  the 
office  might  have  the  option  given  it  to  defend 
the  action.  It  would  not  be  unreasonable  fur- 
ther to  protect  the  office  by  enacting  severe 
penalties  against  frauds,  either  actual  or  at- 
tempted. 

"  ft  has  also  been  urged  tint  in  many  cases 
the  purchaser  would  only  be  partially  indemni- 
fied by  getting  back  his  purchase  money,  that 
he  makes  bis  purchase  from  peculiar  motives, 
and  that  the  very  piece  of  land  which  he  buys  - 
is  what  he  wishes,  and  not  its  mere  money 
value.  But  when  it  is  remembered  that  under 
the  present  system  he  may  not  only  lose  the 
lancf  which  he  has  purchased,  but  also  the 
money  which  he  paid  for  it  without  any  re- 
dress, this  committee  consider  that  there  is  not 
much  in  this  objection.  And  it 'is  to  be  ob- 
sen-ed  that  the  objection  is  totally  inapplicable 
to  all  loans  on  land  by  way  of  mortgage  or 
othenvise,  and  in  these  cases  the  repa}mient  of 
the  money  lent  would  be  a  complete  indemnity. 
It  has  also  been  objected  that  a  subsequent 
purchaser  might  not  be  disposed  to  take  a  title 
guaranteed  by  the  insurance  office,  but  might 
insist  on  havmg  the  deeds.  But  this  might 
always  be  guarded  against  bv  the  conditions  of 
sale.  It  has  also  been  urgea  that  the  powers 
possessed  by  the  company  of  this  nature  might 
be  used  oppressively  as  against  pri\'ate  indi* 
viduals,  but  it  should  he  remembered  that 
similar  powers  are  already  possessed  by  all 
railway  companies,  to  a  less  or  a  greater  extent, 
accoraing  to  the  quantity  of  land  which  they 


m\ 


lAierarp  Society  far  hm  Chriw<    MiitfiiiiMjWiw  Qonupoidmo^. 


hflfBaoqund,  and  such  pofipen  aie  alto  pos- 
mmnI  br  many  exiatlBg  inmirance  companiM, 
by  which  large  soma  are  conatentiy  inveated  on 
Iba  aecurity  of  land. 

"  On  the  whole,  this  committee^  givinf  due 
weight  to  all  theae  objectiona,  are  of  opinioa 
that  the  plan  which  has  been  laid  before  them 
far  the  insnrance  of  titles  to  real  property  is 
w«U  deaenring  of  serious  consideration  as  the 
suggestion  of  a  principle,  and  that  it  seems 
capable  of  being  employed,  either  in  connexion 
with  a  registry  or  without  it.  But  if  a  registry 
wane  established  it  would  probably  greatly  fa- 
cilitate it.  If  the  committee  are  right  in  sup- 
posing that  our  retrospective  titles  may  be  worn 
out  and  abolished  within  a  period  of  about 
twenty  years,  as  is  proposed  in  the  second  re- 
port on  registry,  a  well-arraaged  svsiem  of  in- 
surance, by  throwing  upon  a  public  body  the 
burden  of  all  past  defects  ana  complications, 
and  guaranteeing  and  establishing  the  regis- 
tered title  during  its  period  of  transition,  might 
make  the  benefit  of  the  rM^ister  immediate.  Or 
if  our  retrospective  titles  be  an  evil  neeessaril  v 
consequent  on  the  existing  state  of  Euglisn 
society,  perhaps  an  insurance  of  the  title  at 
periodical  intervals  might*  alleviate  the  evil  by 
ahortening  the  inquiry.  All  the  recent  labours 
(tf  this  conimittee  have  been  directed  towards 
the  abolition,  as  far  as  possible,  of  retrospective 
deduction  of  tide,  and  they  are  of  opinion  that 
the  principle  of  insurance  judiciously  carried 
out,  mav  afford  important  aid  towards  the  ac- 
complishment of  this  object. 

"  In  carrymg  out  a  proper  plan  of  insurance. 
It  is  quite  certain  that  legislative  assistance 
would  be  necessary;  but  this  aid,  it  is  con- 
sidered, would  not  be  withheld  under  proper 
restrictions.  The  plan  proposed  would  set  free 
and  bring  into  the  market  a  great  mass  of  pro- 
perty which  might  be  immediately  dealt  with 
either  for  sale  or  mortgage,  and  a  fund  to  pro- 
vide against  loss  would  thus  speedily  be  raised. 
Neither  should  it  be  forgotten  that  the  plan 
particukrly  facilitates  the  transfer  of  small 
meholds,  which,  under  the  present  system,  are 
naarly  unmarkeUble,  if  a  rigid  investigation  of 
title  takes  place," 

The  report  was  received,  on  the  understand- 
ing  that  its  reception  did  not  pledge  the  society 
entirely  to  the  principle,  or  preclude  future  dis- 
cussion on  some  points  of  detail. 


LITERARY  SOCIETY  FOR  CLERKS  OF 
BARRISTERS  AND  ATTORNEYS. 

We  have  received  the  following  letter  from 
the  Clerk  of  a  Barrister,  and  readily  give  it 
publicity : — 

"  I  beg  leave  respectfully  to  inform  you,  that 
I,  in  connexion  with  a  number  of  attorneys  and 
barristers*  clerjks,  have  united  together  for  the 
purpose  of  taking  the  necessary  steps  towards 
founding  a  literarv  and  Scientific  Institution, 
which  it  is  intended  shall  be  devoted  exclusively 


the  beoafit  ef  our  bo^.     hX  tte  _ 

the  naceaaity  which  eaata,  aiiid  tbs 
S^aat  want  expwienced  by  the  law  derica  9a* 
neratty  in  not  oeing  in  possession  of  an  iaattto> 
tkffi  of  this  kind,  wl  aft  once  be  sufficsaot  es* 
cua^  if  any  awra  wnatiag,  for  the  intended  alepa 
which  they  pturnose  to  take  towards  the  com- 
pletion of  their  oesign.  In  the  first  instanffr, 
they  beg  to  appriae  you  of  thia  fact,  ao  that 
if  it  should  meet  witn  jour  spprobatioa,  3roa 
mi^t  be  pleased  to  give  it  a- notice  ia  your 
valuable  paper,  which  would  be  the  mean*  of 
awakening  the  dormant  energiaa  of  the  aooie 
influential  of  their  body  towarda  rendanng 
them  aaaistanoe  in  carrying  out  their  object. 
As  thev  rely  solely  on  the  great  dendtiritmm 
which  this  would  be  to  their  body  genecsdly, 
the^  wish  to  refrain  from  making  any  com- 
panson  with  respect  to  the  benefito  which  haw 
accrued  to  the  mercantile  portion  of  the  < 
munity  from  being  possessed  of  similar  i 
tutions." 

[When  the  details  of  the  plan,  and  the  mode 
of  proceeding  are  steted,  we  shall  be  happy  to 
^ve  the  subject  our  best  consideration. — ^Kd.] 

SELECTIONS  FROM  CORRESPON- 
DENCE. 


STATUTE     OF     LIMITATIONS.  —  FRAUD.    

DBALINOS  WITH  AN  HBIR  ON  HIS  COMIMG 
OF   AG£. 

A,  is  seised  of  a  moiety  of  Urge  freehold 
estates,  of  which  J3.  is  entitled  to  the  other 
moiety.  A,  attained  his  majoritv  about  thirty 
years  ago, — immediately  afler  wWh,  without 
ever  having  seen  the  property  or  taken  any 
steps  whatever  to  ascertain  its  valae,  he  sold  hia 
moiety  to  J3.  at  little  more  than  half  its  value. 

C,  the  brother  of  £.,  was  A,*s  solicitor,  and 
it  has  lately  come  to  the  knowledge  of  A,  that 
B.  gave  him  l,OOOZ.  for  managing  the  business, 
which  could  not  be  for  investigating  the  title 
or  preparing  the  conveyance,  as  the  expenses  of 
the  conveyance  were  borne  by  A.  Looking  at 
the  3  &  4  Vict.  c.  27,  and  considering  that  thia 
is  a  gross  case  of  dealing  with  an  heir  on  at- 
taining hia  majoritv,  I  shall  esteem  it  a  favour 
if  any  of  your  readers  will  favour  me  with  their 
sentimenta,  whether  after  the  lapse  of  time 
which  has  occurred,  A.  is  entitled  to  take  pro- 
ceedings to  set  aside  the  conveyance  ? 

C. 

NEW   COURTS  OF  REQUESTS. 

Mr.  Editor, — ^The  judges  in  the  new  cMuts 
ofrequeste  (which  they  are,  although  the  idea 
is  extended)  will  be  very  much  pusaled  hoar  to 
act  on  the  clause  requiring  notice  of  defeaoe  ; 
in  olden  times,  if  a  Northumbrian  fiurmer  waa 
sued  in  the  county  court  for  a  stale  debt,  hia 
adviser  told  him  he  must  plead  the  Statute  of 
Limitations  J  so  John  wen^  and  wh^  aaked 
about  his  plea,  he  recollected  well^-and  aaad 
the  statute  of  lameiUatimu,  Would  such  a 
plea  do  at  present?    The  dafendaate  will  ia 


JOSlffT^«fOCK  eOMPAMIBS* 

Sib, — ^Mr.  Wordsworth,  in  hii  work  on  T^e 
Law  of  Joint  Stock  Companies,  3rd  editxon, 
page  4,  lays  it  down,  that  shareholders  of  com- 
panies incorporated  by  act  of  parliammt,  are 
not  answeraole  for  the  companjps  dehts  in  their 
individual  capacities ;  but  in  cap.  10,  page  225, 
he  intimates,  it  is  usual  in  such  acts  to  have 
ezpMss  provinons  that  the  shareholders  are 
not  to  he  so  liable ;  on  looking  into  vaxioua 
Railway  Acts  it  will  be  found,  that  the  com- 
panies are  incorporated,  hut  the  express  pro- 
visions preventing  the  shareholders'  liability 
for  the  company's  debts  beyond  the  shaosa 
they  hold,  are  not  introduced. 

Can  any  of  your  subscribers  say  the  e£Eect 
of  the  omission  of  such  express  nrovisions,  or 
whether  the  mere  incorporation  by  itself  pro- 
tects the  shareholders  from  individual  liability 
to  all  the  claims  on  the  company.  .     . 

*  Inquirer. 


cowta  is  to  ihid  fbriha  pbai 

Thftjoigts  (Iroiiiwhom  there  is  im  appeal 
hmwti  wrong)  wiU  etdier  go  upon  the  loose 
conmrsstioMBl  mode  of  trial»  talidog  with  the 
irfatlitBFaoddeliNidantaBd  deeidiag  with  veij 
little  evidence,  or  the  strict  mode  requiring  evii- 
dcnee  aa  in  the  courts  above,  with  variations  in 
the  praetice.  Ought  such  doings  to*  he  with- 
out i^peid? 

Besides,  does  any  one  estimate  the  great, 
unnecessary,  and  vexations  litigation  for  trifling 
sums,  and  how  much  time,  journeys,  and-'ex^ 
pense  will  be  incurred  in  thoae  courts  ? 

S.  P. 

MI80HIBF8   OF   LSTTRB^BNVSU>PB8. 

Mb.  Editor, — In  matters  of  business  re- 
gularity in  correspondence  is  of  very  great  im- 
portance. This  was  better  attended  to  in  former 
titles,  lliey  took  a  sheet  of  paper  of  the  sixe 
required,  writing  and  directing  the  same  paper 
instead  of  the  present  absurd  &shion  of  writing 
half-a<^oxen  scraps  of  the  so-called  Queen's 
pattern,  and  inclosing  the  whole,  perhaps,  un- 
numbered and  undated,  in  an  envelope  directed 
in  another  hand,  on  which  is  the  «only  post- 
mark. Agents  and  men  of  business  must  be  an- 
Doyedwitn  such  letters,  and  it  is  too  much  the 
practice  to  destroy  the  envelope,  losing  that 
evidence,  3  Stark.  64 ;  1  Russ.  C.  &  M.  240 ; 
7  Mees.  &  W.  515,  leaving  the  letter  without  a 
direction  or  any  proof  of  its  being  actually  sent; 
the  letter,  however  important,  may  not  have 
a  date,  2  Chitty  R.  194;  8  N.  &  M.  109,  or 
the  name  of  the  person  to  whom  it  is  directed. 

Can  anyone  justify  or  feel  comfortable  in  such 
a  mode  of  carrying  on  business — for  a  letter, 
and  such  is  the  great  point  in  cases  of  the  Sta- 
tute of  Limitations,  may  be  without  its  diriec- 
tton  and  otherwise  impeifect,  1  Anst  228.  How 
did  it  get  to  the  correspondent,  and  when? 
and  who  is  he  ?  It  was  perhaps  an  answer  to 
another  letter  equally  important,  Esp.  326 ;  it 
fails,  and  the  plaintiff  loses  his  cause;  there 
may,  perhaps,  oe  a  laughable  attempt  to  con- 
Bect  the  scraps  with  a  wrong  envelope. 

What  a  comfort  to  an  agent  to  send  these 
scrape  to  a  pleader,  barrister,  &c.,  or  lo  sort  these 
into  a  bundle  four  times  more  in  number  than 
they  ought  to  be;  it  being  a  complete  puzzle 
to  set  them  tight;  and  if  disturbed  for  infor- 
noation,  all  is  in  confusion. 

From  the  ist  Jane,  1847,  I  hope  men  of 
bminoM  will  follow  good  old  times,  and  will 
write  and  direct  on  the  same  sheet.' 

If  on  a  trial  of  an  action  for  breach  of 
promise  of  marriage,  the  only  evidence  of  the 
promise  was  in  a  letter  undirected  and  undated 
without  an  envelope,  and  beginning  with  Dear 
Girl,  and  going  over  a  number  of  sheets  of 
paper,  it  would  oe  contended  that  it  was  a  joke 
— was  never  sent — would  apply  as  well  to  an- 
other lady;  the  plaintiff  would  either  lose  his 
verdict  or  have  trifling  damages. 

A. 


ANNUAL  REGISTRATION  0¥  AT- 
TORNEYS. 

Wb  called  attention  in  our  number  of  the 
5th  instant,  to  the  provision  in  the  6  &  7  Vict. 
c.  73,  by  which,  in  order  to  obtain  the  Hsyw- 
trar's  Certificate  to  be  exchanged  for  flie 
Stamped  Certificate  on  the  16th,  a  dedaflation 
must  be  left  with  the  Law  Society  nx  days 
previously,  namely,  on  the  10th. 

We  have  now  to  notice,  that  in  order  to 
procure  the  Registrar's  Certificate  in  time  to 
pay  the  duty  on  the  3l8t  instant,  (and  thus  en- 
title the  attorney  to  have  his  name  in  the  Law 
Id$t  of  next  year,)  the  deckration  must  ha 
left  on  Thursday  the  24th  »ii#/oa/,— the  office 
of  course,  being  closed  on  Christmas  Day. 

The  taking  out  an  Annual  Certificate,  being 
the  lawyer's  own  business,  is  too  often  ne- 
glected,—like  the  cobbler  who  attends  to  the 
last  of  his  customers,  and  last  to  his  wife. 


ANALYnCAL  DIGEST  OF  CASES, 

REPORTED  IN  ALL  THB  COURTS. 

CTourtft  of  %q[uits. 

CONSTRUCTION  OF  STATUTES. 

[For  the  more  convenient  division  of  thie 
Series  of  the  Digest,  comprising  the  decisions 
of  the  Courts  ofEquttify  the  cases  relating  ta 
the  Law  of  Wills  were  given  in  the  last  number, 
and  we  now  select  all  the  points  recently  re- 
ported bearinff  on  the  Construction  of  Statutes, 
in  cases  which  have  come  before  the  Court  (A 
Chancery.] 

ARDITRATION   STATUTB. 

JwMietion  of  a  court  of  eyai/y.— Demurrer 
allowed  to  a  bill  praying  to  set  aside  an  award 
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Amt^HcalDigeifqfC0$eis,  Comi$qfBfmig^ 


(not  alleged  to  have  been  comiptlf  or  unduly 
obtained)  made  pursuant  to  9  &  10  W.  3,  c.  13. 
The  Court  of  Chanceiv  is  a  court  of  reeord« 
witbin  the  meaning  of  the  above  act ;  and  is 
thus  ousted  of  any  jurisdiction  foreign  to  the 
enactments  of  that  statute.    Htndng  v.  jSittii- 

nerton^  32  L.  O.  69. 

• 

CHARITY. 

Sir  S,  Romilly^s  Act, — A  petition  was  pre- 
sented under  Sir  S.  Romilly's  Act^  imputing 
misconduct,  and  seeking  to  displace  the 
trustees  and  alter  the  management  of  a  charity, 
in  conformity  with  a  decree  which  turned  out 
to  have  been  reversed.  At  the  hearing  a  scheme 
and  the  appointment  of  additional  trustees  were 
alone  asked.  The  title  alleffcd  being  plainly 
erroneous,  the  court,  though  of  opinion  that 
the  two  objects  asked  were  projier,  refused  to 
direct  them  on  this  petition,  but  dismissed  it 
with  costd,  FeytorCM  Hospital,  in  re,  8  Beav. 
70. 

CONTEMPT. 

1 .  Commitment. — Insolvent.— An  order,  under 
11  Geo.  4,  and  1  W.  4,  c.  36,  rule  12,  for  a  de- 
fendant to  remain  in  custody  until  answer  or 
further  order  may  be  obtained  ex  parte,  and 
need  not  be  served  on  the  defendant ;  nor  is  it 
necessary  for  a  plaintiff  who  has  obtained  that 
order  to  proceea  to  take  the  bill  pro  confesso, 
under  the  13th  rule  of  the  act. 

If  a  defendant  in  custody  for  want  of  an-r 
Bwer  is  made  an  insolvent  debtor,  the  court 
wi^  not  discharge  him,  although  he  may  be 
examined  in  the  Insolvent  Debtors'  Court  as 
to  the  matters  alleged  in  the  bill.  Maithmd  v. 
Bodger,  14  Sim.  9'2. 

,  2.  Qiusre,  whether  the  discharge  under  the 
48  G.  3,  c.  123,  of  a  party  detained  under  pro- 
cess of  contempt  for  nonpayment  of  costs  under 
20/.  has  the  effect  of  clearing  his  contempt  so 
as  to  entitle  him  to  move.  OlMeld  v.  Cobbett, 
I  Phill.  613. 

DEBTS. 

.  Payment  out  of  real  estate^—ln  order  to  ob- 
tain a  decree  for  the  sale  of  a  testator's  real 
estate  for  payment  of  his  debts,  under  the  stat. 
3  &  4  W.  4,  c.  104,  it  is  not  necessary  that  the 
bill  should  be  filed  by  a  creditor.  Dinning  v. 
UenderMon,  2  Coll.  330. 

FRAUDULENT   DEVISES. 

Breach  after  death  of  covenantor, — Liability 
of  devised  estates. — A  lessor  covenanted  with 
his  lessee  for  quiet  enjoyment  of  the  demised 
premises,  and  aifcerwards  devised  his  real  estates, 
subject  to  and  charged  with  the  payment  of 
his  debts.  After  the  death  of  the  lessor,  the 
lessee  was  evicted,  and  brought  his  action  of 
covenant  afi^ainst  the  executors  of  the  lessor, 
who  pleaded  ^/ene  administravit,  whereupon  the 
lessee  took  out  iudgment  of  assets  quanao,  &c., 
and  procured  the  damages  to  be  assessed  upon 
a  writ  of  inquiry.  He  then  filed  his  bill  against 
the  devisees  of  the  lessor,  for  satisfaction  of  the 
damages  and  costs  out  of  the  real  estate  of  the 
lessor :  Held,  that  although  damages  recovered 
in  an  action  of  covenant,  brought  in  respect  of 


breachei  of  eorenant  happemng  aA»r  the  death 
of  the  testator,  were  not  a  debt  within  the  sta- 
tute of  fraudulent  devises,  (3  &  4  W.  4,  e.  14,) 
yettheywerea  debt  payable  out  of  the  real  estata 
of  the  testator,  under  the  charge  of  debts  there- 
on created  by  his  will.  Morse  r.  Tkufker,  5 
Hare,  79. 
Cases  cited  in  the  judgment :  Earl  of  Bath  v. 

£«rl  of  Bradford,   t  Yes.  587;   Looim   v. 

Wright,  «  Myl.  &  K.  769;  Wilson  w.  Knub* 

ler,  7  Bust,  1^8 ;  Jeulcios  r.  Briant,  6  Sim. 

603 ;  Farley  r.  Briaot,  3  A.&  £.  839 ;  5  Ner. 

4cM«a.4S« 

INFANT. 

1.  CoM/mc/tofio/ll  Geo,  4^,  and  1  W,  4,  c. 
47. — Tenant  for  /(fe.— Although  where  an  es* 
tate  devised  in  settlement  is  ordered  to  be  sold 
for  payment  of  debts,  an  infant  remainder-man 
may  be  ordered,  under  11  G.  4,  and  1  W.  4,  c. 
47»  8.  11,  to  join  with  the  tenant  for  life  in  con- 
veying the  estate  to  the  purchaser,  yet  an 
effectual  conveyance  may  be  made  by  the 
tenant  for  life  alone,  under  the  12th  section  of 
the  act.     Walker  v.  Aston,  14  Sim.  87. 

2.  Construction  of  act  11  Geo.  4  and  1  WiU. 
4,  c.  65. — The  court  has  not  the  power  under 
the  above  a^t  to  direct  a  lease  to  be  made  of  the 
property  of  an  infant,  unless  such  property  is 
absolutely  vested  in  the  infant  in  fee  or  in  taiL 
Exparte  Leigh,  33  L.  O.  139. 

INSOLVENT  MORTOAGOB. 

Stat.  I  ^  2  Vict.  c.  110,  *.  es.-vAjgpUcatiom 
to  Insolvent  Court. — Provisional  assignee. — 
Costs.— 'Vh&  sut.  1  &  C  Vict.  c.  1 10,  s.  68,  does 
not  make  it  the  duty  of  a  mortgagee,  as  against 
the  provisional  assignee  of  an  insolvent  mort- 
gagor, to  obtain  an  order  from  the  commis- 
sioners of  the  Insolvent  Debtors'  Court  for  a 
convevance  of  the  equity  of  redemption  ;  and 
an  offer  by  the  provisional  assignee  to  facilitate 
the  proceedings  in  such  an  application  does 
not  entitle  him  to  costs  in  a  suit  subsequently 
instituted  against  him  for  foreclosure.  Grigg 
V.  Sturgis,  5  Hare,  93. 

LIMITATIONS,   STATUTE   OP. 

1.  3  ^  4  fT.  4,  c.  27, 9S.  2, 3, 25,  ^2.— Arrears 
of  annuity. —The  testator  gave  an  annuitv  to 
^.,and  charged  the  same  upon  all  his  freehold 
and  leasehold  estate.  He  afterwards  devised 
his  freehold  estates  to  trustees,  (who  were  also 
his  executors,)  upon  trust,  (subject  to  the 
charge,  to  and  for  the  use  of  his  grandson  and 
his  heirs.)  The  trustees,  being  in  possession  of 
the  estates,  paid  the  annuity  to  A.  during  the 
minority  of  the  grandson,  an4  within  twenty 
years  before  the  nling  of  the  bill  by  A.  against 
the  grandson :  Held,  that  such  payment  of  the 
annuity  by  the  trustees  prevented  the  claim  of 
A.  to  ihe  annuity  from  being  barred  by  the 
Statute  of  Limitations,  3  &  4  W.  4,  c.  27,  as* 
2,3. 

That  the  grandson  was  not  a  trustee  for  the 
annuitant  within  the  25th  section  of  the  stat. 
3  &  4  W.  4,  c.  27,  or  otherwise ;  and  that, 
under  the  42nd  sect,  of  the  saake  statute,  the 
annuitant   was  not   entitled   to  recover  the 
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arrears  of  the  annuity  for  more  than  six  years 
before  the  filing  of  the  bill.  Francis  v.  Groner, 
5  Hare,  39. 

2.  lAability  of  the  estate  of  the  deceased 
jftartner.-^ Presentment  of  promissory  note, — A, 
deposited  monies  with  JB.,  C,  and  D.,  who 
were  bankers  in  partnership,  and  received 
from  them  ])romi88ory  notes,  in  which  they  pro- 
mised to  pay  him  the  amount  three  months 
after  sight,  with  interest.  B,  died  in  March, 
1837*  having  appointed  C  and  another  his 
executors.  C.  and  D.  continued  the  banking 
business  in  the  same  name  until  1842,  and 
interest  was  regularly  paid  on  the  notes  by  the 
firm  until  that  time,— the  payment  being  in- 
dorsed upon  the  notes,  and  signed  by  one  of 
the  partners  or  their  clerk.  In  December, 
1843,  the  executors  of  A,  filed  their  bill  against 
the  executors  of  B.,  and  the  devisees  under 
his  will,  for  payment  of  the  amount  of  the  notes 
out  of  the  personal  or  real  estate  of  JB. :  Held, 
that  the  acts  of  the  surviving  partners  of  B, 
had  not  the  effect  of  taking  the  debt  upon  the 
notes  out  of  the  operation  of  the  Statute  of 
LiroitaUons,  as  against  the  real  or  ]>er8onal 
estate  of  the  deceased  partner.  Way  v.  Bassett, 
6  Hare,  53. 

Cases  cited  in  the  iudgmer.t :  AtlcTns  v.Tredgold, 
S  B.  &  C.53;  Slater  v.  Low-son,  I  B.&  Adol. 
306  ;  Ault  r.  GooJrtck,  4  Russ.  4S0. 

3.  Residuary  assets,  —  Execution,  —  More 
ihan  20  years  after  the  death  of  a  testator,  the 
representative  of  one  of  his  executors,  and  the 
residuary  kgatee  under  his  will^  file  a  bill 
against  the  representative  of  the  6o-executor, 
to  reeorer  reeidnary  assets  of  the  testiUor,  al- 
leged to  have  been  possessed  by  the  co-execu- 
tor. The  plaintiffs  are  barred  by  the  statute, 
3  &  4  W.  4,  c.  %7,  a.  40,  as  to  assets  possessed 
by  the  executor  more  than  20  years  before  the 
£]iDg  of  the  bill,  but  they  are  not  barred  as  to 
asaeta  poeaeased  by  him  since  that  time.  De- 
fendants, by  their  answer,  chum  the  benefit  of 
the  "Statute''  of  LimiUtions.  This  is  tanta- 
mount to  claiming  the  benefit  of  the  Statute 
Law  of  Limitations,  and  entitles  them  to  the 
benefit  of  any  Statute  of  Limitations  that  is  ap- 
l^bcable  to  their  cave.  Adams  v.  Barry,  2  Coll. 
290. 

Czaeu  cited  in  the  judgment :  Prior  v.  Horni- 
blow,  S  Y.  &  C.  ^00;  Foster  r.  HodgsoD,  19 
Vet.  180. 

4.  Annuities,  —  Charitif,  — Testator  devised 
lands  to  trustees  and  their  heirs,  upon  trust  to 
grant  and  con\-ey  the  same  to  the  use  of  J.  W, 
for  life,  subject,  nevertheless  to,  an4  charged 
with  four  annuities,  to  commence  upon  the 
death  of  X. ;  three  of  which  were  paid  to  three 
different  charitable  institutions,  (two  of  them 
being  corporate  bodies,)  and  the  fourth  to  the 
poor  of  a  parish ;  and  after  the  death  of  /.  W, 
subject  to  the  annuities,  to  the  use  of  his  first 
and  other  sons  in  tail;  and  he  directed  the 
aaid  several  annuities  to  be  pud  (not  saving  to 
whom)  on  the  davs  therein  mentioned,  and 
expressly  charged  his  estate  mith  the  same. 

X.  died  more  tiian  20  years  before  the  filing 


of  the  bill  to  establish  the  charitable  devises, 
and  no  payment  or  other  satisfaction  was  ever 
made  on  foot  of  the  annuities.  No  conveyance 
had  been  executed  by  the  trustees ;  but  J.  JV, 
had,  since  the  death  of  the  testator,  been  in 
possession  of  the  estates;  and  he  and  his  eldest 
son  suffered  a  recovery  and  resettled  them. 

Held,  that  the  right  to  recover  the  anuuiUea 
was  not  barred  by  the  3  &  4  Will.  4,  c.  27, 
the  trusts  for  the  charities  being  an  express  one^ 
within  the  meaning  of  the  25th  sec.  of  that  act. 
Charities  are,.equ^ly  with  other  trusts,  within 
the  operation' of  the  3  &  4  W.  4,  c.  27. 

Every  charge  on  an  estate  does  not  create  a 
trust,  although  it  imposes  a  burden ;  but  it 
may  create  a  trust  depending  on  the  nature  of 
the  charge.  If  the  gift  is  an  express  one^ 
and  if  the  person  taking  the  estate  is  bound  to 
^ve  effect  to  the  gift  as  a  trustee,  then  it  is  an 
exuress  trust. 

Where  a  testator  gives  an  estate  to  one,  sub- 
ject to  the  charge,  the  person  to  pay  the  charge 
IS  the  person  who  is  liable  to  the  burden; 
and  this,  in  the  case  of  a  charity,  impresses 
him  with  the  character  of  trustee  for  the 
charity.  The  Commissioners  of  Donations  v. 
Wybrants,  2  J.  &  L.  182. 

Cases  cited  in  tbe  judgment :  Stack  bouse  v. 
Uarnston,  10  Ves.  467;  Mills  v.  Farmer,  19 
Ves.  48:} ;  King  v.  Denison,  1  Ves.  &  W  360; 
Salter  r.  Cavanngb,  1  L>.  &  War.  ;  Pbillips 
T.  Munuiogs,  5  M.  &  C.  16. 

5.  Promissory  note, — A,,  B,,  and  C.  made  a 
joint  and  several  promissory  note.  A,  died, 
leaving  B,  his  ciecutor.  C.  being  afterwarda 
sued  on  the  note,  pleaded  the  Statute  of  Limi- 
tations ;  and  the  plaintiff,  in  order  to  take  the 
case  out  of  the  statute,  proved  a  payment  of 
interest  on  the  note  by  B.  within  six  years : 
Semble,  that  the  plaintiff  was  entitled  to  re- 
cover, without  reference  to  the  question  whether 
J3.  had  paid  such  interest  as  the  executor  of  A» 
or  as  a  party  to  the  note.  Griffin  v.  Ashby,  2 
C.&K.  139. 

MUNICIPAL  CORPORATION   ACT. 

1.  Jurisdiction  of  the  Court  of  Chancery.'-^ 
Compensation  awarded, — Wrong  jyrinciples,^' 
Under  the  Municipal  Corporation  Act,  officers 
"  removed "  under  its  provisions  became  en- 
titled to  compensation.  A,  jB.,  the  then  town 
clerk,  made  no  formal  surrender  of  his  office, 
nor  any  attempt  to  procure  his  re-appointment, 
or  to  contest  the  election  of  C.  D.,  who  was 
appointed  town  clerk.  Held,  that  this  consti- 
tuted a  removal  of  A,  B,  from  his  office.  At- 
tomey^Generalv,  Corporation  of  Poole,  8  Beav. 
75.  / 

2.  Compensation  for  q^ce.— For  the  purpose 
of  establishing  a  claim  to  compensation  for  the 
loss  of  a  connected  or  dependent  office,  it 
ought  to  be  shewn — 1st,  That  the  office  was 
connected  or  understood  to  be  connected  with 
the  loss  of  the  principal  office,  but  it  is  not  re- 
quired by  the  act  that  the  connected  or  de- 
pendent office,  or  the  office  understood  so  to 
oe,  should  be  itself  a  corporate  office.  At" 
torney-General  v.  Corporation  of  Poole,  8  Beav. 
75. 


162 


Analytical  Digest  of  Cases :  Courts  of  Equttif, 


3.  Clerk  of  peace  and  magistrates, — Comr- 
pensation.—  Held,  that  the  circamstance  of  a 
town  clerk  ha\dn^  continued  for  some  time 
after  he  was  removed  from  the  office,  to  per- 
form the  duties  of  clerk  of  the  peace  and  clerk 
of  the  ma^strates  until  other  clerks  were  ap- 
pointed, did  not  in  any  way  interfere  with  his 
right  to  compensation  for  the  loss  of  those 
offices.  Attorney-General  v.  Corporation  qf 
Poole,  8  Beav.  75. 

4.  Solicitor.  —  Compensation,  —  The  town 
derk  of  Poole,  who  held  several  oflfices  at  the 
time  of  the  passing  of  the  Municipal  Corpora- 
tion Act,  was  removed.  Held,  that  he  was  en- 
titled to  compensation  for  the  following  con- 
nected offices : — Solicitor  to  the  corporation,  i 
clerk  of  the  peace,  magistrates'  clerk,  solicitor  1 
to  the  quay  committee,  solicitor  to  the  water- ' 
bailiir,  and  prothonotary  of  the  weekly  court  of 
record ;  and  that  he  was  not  entitled  to  com- 
{lensation  for  the  offices  of  solicitor  to  the 
coroner,  under-sheriff,  solicitor  to  the  over- 
seers and  guardians  of  the  poor  of  the  town 
and  countv,  solicitor  to  the  surveyors  of  high- 
ways, ana  solicitor  to  the  lamp  and  watch 
commissioners*  Attorney'  General  v.  Corpora- 
tion of  Poole,  8  Beav.  76. 

NEWFOUNDLAND   COURT   OF   KaUITY. 

Stat,  5  G.  4,  c.  67.—  Whai  defence  open.^ 
Declaration  in  debt  charged  that  defendant  was 
indebted  to  plaintiff  in  8883/.,  by  virtue  of  a 
decree  and  sentence  of  the  Supreme  Court  of 
Newfoundland,  -{established  by  stat.  5  G.  4,  c. 
67,)  in  a  cause  on  the  equity  side  of  the  said 
court,  wherein  the  now  plaintiff  and  others 
were  plaintiffs,  and  the  now  defendant  was  de- 
fendant, by  which  decree  it  was  ordered  that 
the  defendant  should  pay  plaintiff  the  said 
Bum. 

(1.)  Plea,  that  the  decree  was  made  in  re- 
spect of  matters  of  trust  and  executorship  ac- 
counts, not  cognizable  in  a  court  of  law.  Held, 
bad,  debt  being  maintainable  at  law  on  a  de- 
cree of  a  colonial  court  of  equity,  simply  ascer- 
taining a  balance  and  ordering  payment  by  de- 
fendant to  plaintiff. 

(2.)  Plea,  that  plaintiff  sued  in  the  suprame 
court  as  widow  of  if.  in  right  of  H^  without 
showing  any  right  of  representation  to  warrant 
such  suit ;  and  that  the  decree  was  made  on 
matter  of  complaint  solely  in  right  of  H.  Held^ 
bad,  because  whatever  constituted  a  defence  in 
that  court  ought  to  have  been  there  relied  on ; 
and  because  this  court  would  assume  that  right 
had  been  done  there,  unless  something  ap- 
peared to  have  been  done  repugnant  to  natural 
justice. 

(3.)  Pleas,  showing  a  set-off  for  debts  from 
H.,  or  his  estate,  to  defendant.  Held,  bad,  be- 
cause the  plaintiff  sued  in  her  own  right  in  this 
court,  and  the  defence,  if  available  at  all,  was 
one  which  ought  to  have  been  made  in  the  su- 
preme court.  Henderson  v.  Henderson,  6  Q.  B. 
288.* 


•  This  is  given  with  other  equity  cases  on 
Oie  construction  of  statutes,  though  the  point 
was  decided  by  the  Court  of  Queen's  Bench. 


Cfis«s  cited  ID  the  jad$rmeiit:  CarpeBttT  r. 
Tboniton,  S  D.  &  Aid.  52;  Suiter  r.  nobin, 
1  Caropb.  253 ;  Henly  t.  Soper,  &  B.  &  C.  16 ; 
Hoalditoh  v.  Donegal,  8  BHgli,  N.  S.  501; 
Snitk  T.  Ntoolls,  5  N.  CUu  dOd;  RusasU  t. 
Smyth,  9  AI.  &  W.  810. 

PBTinoN. 

No  order  will  be  made  in  this  court  on  a  pe- 
tition not  correctly  entitled  in  the  matter  of  the 
act  of  parliament  under  which  it  is  presented 
French,  in  re,  8  Ir.  Eq.  Rep.  96. 

TENANT  AY  ACT. 

The  local  equity  of  which  the  Tenantry  Act 
is  declaratory,  does  not  extend  to  covenants  by 
tenants  to  tenants. 

A  lease  for  liv«s  contained  a  covenant  to  take 
renewals;  the  landlord  did  not  enforce  it 
agunst  the  tenants  in  possession  when  the 
oeu*  ^tit  viexU  died,  and  several  years  after  the 

S remises  were  assigned  to  the  detendant,  much 
eteriorated ;  the  kndlord's  agent  took  a  part 
in  the  assignment,  had  the  conveyance  altored^ 
and  engaged  in  a  treaty  for  granting  anew 
lease  at  a  reduced  rent  to  the  defendans,  under 
circumstances  which  might  lead  her  to  believs 
a  renewal  would  not  be  enforced,  and  which 
the  court  disapproved  of,  though  Uiere  was  no- 
thing at  all  fraudulent  intended.  Hdd,  that 
the  circumstances  were  sufficient  to  deprive  the 
landlord  of  his  right  to  a  specific  perfurmaace 
of  the  covenant.  Alder  v.  Wara,  8  Ir.  Eq. 
Rep.  350. 

THSATRS. 

By  the  26  G.  3,  c.  57,  s.  1,  the  crown  was 
anfehoriied  to  grant  letters  patent  ftMr.cstablish" 
ing  and  keeping  a  theatre  in  Dublin ;  and  by 
sect.  2,  it  was  snaeted,  that  no  person  shonll 
for  hire  act  anv  play  in  any  theatre  id  Ddbfin^ 
except  in  suen  theatre  as  should  beaeesta* 
blished  by  letters  patent,  under  the  penidty  ef 
forfeiting  300/.  for  every  auch  offMioe,  to  bs 
sued  for  bv  the  common  infonner. 

Under  this  statute  the  crown  granted  kttsn 
paieat  to  H^  authorising  him,  during  a  eertaia 
term,  to  keep  a  theatre  in  Dublin;  and  his 
Majesty  prohibited  and  forbid  all  persons  wtuS* 
soever,  durinp^  the  term,  that  they  presume  te 
keep  open  m  any  manner  any  thesitre  in 
Dunlin,  and  therein  to  act  any  play,  nnlnsB  they 
should  be  thereunto  authorised  by  hia  Majesty. 
HM,  that  the  patentee  could  not  mainti^in  a 
bill  for  an  injunction  to  restrain  unauthorised 
persons  acting  nlays  in  a  theatre  in  Dublin,  for 
the  keepaiLff  ot  which  no  patent  had  been 
granted.  Such  a  bill  can  only  be  maintained 
upon  the  ground  of  interest  m  the  plaintiff; 
and  unless  he  can  sustain  an  action  in  the  case. 
the  injunction  cannot  be  supported.  Caicrtfft 
V.  West,  a  D.  &  L.  123,  S.  C.,  8  Ir.  Eq.  Re^k 
74.  ^ 

TITHB  ACT. 

Receiver, — The  court  has  a  diseretkm  to 
grant  or  withhold  a  receiver  ucder  the  I  ft  2 
Vict.  c.  108,  8.  30  (Tithe  Rent-charo  Act) ; 
therefore,  though  a  primd  facie  title  be  stated 
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ih  the  peli^oD,  if  a  fair  doobt  be  east  on  it  Hy 
the  answeriag  affidavit,  the  cooit  will  not  ap- 
point a  receiver. 

Sembie^  A  eertiiicate  by  the  commieiiiofiera 
under  the  Tithe  Composition  Act,  4  G.4,  c.  99> 
8.  25,)  is  valid,  though  it  only  finds  generally 
that  tithes  are  pa^ble  to  a  lay  impropriator, 
withost  giving  his  name, 

Sembie,  also.  The  title  to  the  tithee  is  not 
concluded  by  the  certificate.  QrwHh  v. 
Fiemmg,  8  In  £q.  Aep.  201. 

TRUSTEE   ACT. 

U  CAan/y.— Devise,  in  1677,  to  theueeof 
the  poor  of  the  parish  of  A.  The  Master  was 
unable  to  ascertain  ill  whom  the  estate  waa 
vested.  Held,  that  the  case  waa  not  within  the 
Trustee  Acts. 

So,  also,  where  charity  money  had,  in  1745, 
been  laid  out  by  a  parish  in  the  purchase  of  an 
eatate  for  the  poor  of  the  parish,  and  it  could 
not  be  ascertained  in  whom  it  was  vested*  At' 
tomey-GenertU  v.  Randiesp  8  Beav.  185. 

2..  Debis  pojfMe  out  of  real  estate,^- A  po- 
tition»  under  the  1  W.  4,  c.  60,  stated,  that  in 

1823,  the  testator  devised  real  estates  to  a 
trustee  to  pay  debts;  and  after  payment  there- 
of, in  trust  for  the  petitioner ;  tnat  he  died  in 

1824,  and  thereupon  the  petitioner  entered; 
that,  many  years  af^,  petitioner  and  the  trustee 
sold  part  of  the  estate,  and  paid  all  the  debts ; 
that  the  trustee  had  died,  and  that  his  heir  was 
a  minor ;  and  it  prayed  a  conveyance  of  the 
1^1  estate.  Tne  court  directed  inquiries 
whether  the  minor  waa  a  trustee  for  the  peti- 
tioner alone,  discharged  of  debts  and  the  trusts 
of  the  wilL    Barry ,  in  re,  2  J.  &  L.  1. 

3.  Marriage  settlement,— New  fritflee.— The 
1  W.  4,  c.  60,  was  not  intended  to  sanction  a 
trustee  resigning  bis  trust  rather  than  do  an 
act  which  he  deems  improper. 

A  trustee  in  a  marriage  settlement  refused  to 
join  in  lending  the  trust  monies,  because  he 
disapproved  of  the  seeiirity.  The  wife,  pursu- 
ant to  a  power  for  the  purpose,  removed  him 
and  appointed  a  new  trustee  in  his  place ;  and 
the  husband  and  wife  then  presented  a  petition 
under  the  act  to  compel  the  old  trustee  to 
transfer  the  funda  to  the  new  trustee.  The 
court  refused  the  application.  Peppfr  v.  IWiby, 
S  J.  &:  L.  95. 

VSUItT. 

1.  Bond  and  mortgage, — A.  executed  a  bond 
and  mortgage  to  J3.  to  secure  2,000^  lent  to 
him  by  B.,  with  interest  at  5/.  per  cent. 

B,  having  sold  out  a  sum  of  stock  to  enable 
her  to  make  the  loan,  the  dividends  of  which 
exceeded  the  interest  of  the  2,000/.  at  5/.  per 
cent..  A,  afterwards  agreed,  in  consideration  of 
her  letting  the  2,000/.  continued  secured  at  in- 
terest as  aforesaid,  to  transfer  to  her,  when  re- 
quested so  to  do,  the  amount  of  the  stock  sold 
out,  or,  at  her  option,  to  pay  to  her  a  sum  of 
money  sufficient  to  repurchase  it,  and,  in  the 
meantime,  to  pay  to  her  the  amount  of  the  divi- 
dends of  it^  instead  of  the  interest  of  the 
2,000/. 

Heki^  that  the  agreement  was  additional  to. 


and  not  snbstitational  for,  the  bond  and  mort- 

Sige,  and  was  theiefore  various.    Poumeg  r. 
lonAerg,  14  Sim.  179. 

2.  Atmnity.'^Qiugrey  Whether  an  annuity 
for  a  term  of  years  certun,  which  will  within 
the  term  repay  the  purchase  money,  and  more 
than  legal  interest  on  it,  is  usurious  ? 

l^e  cases  on  this  question  renewed  and 
commented  upon.  Kenny  v.  Lynch,  8  Ir.  Eq. 
Rep.  207. 

Cases  cited  in  the  judgment:  Doe  d.Cbtmbers, 
4  Caiop.  1 ;  Doe  d.  Goocfa,  SB  ft  A  I.  664ti 
Bui  war  v.  Astley,  1  Phil.  42f  v  Spurrier  v. 
Msyoss,  1  Ve».  jun.  527,  .529  ;  Rex  r.  Drury, 
2  LeT.  7  ;  Feredar  t.  Wight «cick,  1  Haas.  Sc 
M.  60  ;  FerguMo'  v.  Sprung,  1  A.  &  £.  567  ; 
Cliillingwortli  t.  CbilHngvortb,  8  Sim.  4i04'\ 
M'Coiimick  v.  Ferrier,  Hay  &  Jo.  IS. 


RECENT   DECISIONS  IN  THE  SUPE- 
RIOR COURTS. 


RKPOKTXD    BT    BARRISTERS    OF    THB 
COVKTB. 

aorH  Cbwicrllon 
Daois  V.  Chanter,    Dec.  2nd,  1846. 

An  appeal  wiU  lie  from  an  order  for  the  cause 
to  stand  over  to  enahle  the  plaintiff  toamand 
his  hiU  by  adding  parties. 

This  was  an  appeal  from  the  Vice-Chancellor 
of  England.  « 

Mr.  Stut^  and  Mr.  Bagshnwe  for  some  of 
the  defendairte,  objected  that  the  plaintiff  could 
not  appeal  from  an  indnlgence  of  the  court, 
which  they  contended  was  the  effect  of  the 
Vice-chancellor's  order  that  the  cause  should 
stand  over  with  liberty  for  the  pluntiff  to 
amend  his  bUl  by  adding  parties,  and  to  bring 
on  the  cause  again,  if  so  advised.  Bererford 
V.  Adair,  2  Cox,  156,  cited  in  Osboume  f» 
Fallowes,  1  Russ.  &  Myl.  741 ;  and  in  reply, 
Mr.  Stuart  mentioned  the  case  of  Morgan  v. 
Howitt,  decided  by  Lord  Chancellor  Brongham* 

Mr.  Cooper,  on  the  other  hand,  contended 
that  the  case  of  Bererford  v.  Adair  might  be 
considered  as  having  been  decided  by  the  con- 
sent of  the  parties,  and  he  relied  upon  the  caseg 
of  Lumsden  v.  Fraser,  1  Myl.  &  Cr.  589  j  Led- 
bUer  V.  l»o«^,4  Myl.  &  Cr.  286. 

The  Lord  Chancellor  did  not  consider  th^ 
case  of  Bererford  v.  Adair,  although  of  long 
standing,  an  authority,  as  it  was  contrary  tm 
his  lordship's  experience  of  the  practice.  0#- 
boumv.  Fallows  was  decided  in  direct  contradic- 
tion to  it;  A  decision  that  the  court  below  wil 
not  proceed  until  a  certain  act  shall  be  done  ia 
as  much  a  subject  for  review  in  this  court  ai 
any  other  order.  The  plaintiff  has  a  right  to 
appeal- 

Joynsen  v.  Moseley.    Dec  4th,  1846. 

PROOF   VIVA   VOCE. 

Proof  of  a  deed  vivdvoce  not  aUomed  qftor 
the  death  cfthe  attesting  witness. 


}^ 
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^   In  this  cave  Vice-ChanceUor  IFt^ram  had 
dismissed  the  bill  with  costs,  but  without  pre- 

1*udice  to  the  filing  of  another.  The  plaintiff, 
kowever,  preferred  bringing  the  matter  before 
the  Cbancdlor  by  way  of  a  rehearbj;?. 

Mr.  Temple  and  Mr.  Lovat,  for  the  defend- 
ant, took  the  preliminary  objection  thala  cer- 
tain deed,  under  which  the  plaintiff  claimed  an 
interest,  had  not  been  proved.  They  sub- 
mitted, that  it  could  not  be  prored  vivd  voce, 
as  the  attesting  witness  was  dead;  conse- 
quently the  record  was  imperfect.  It  was  also 
stated  that  there  were  man^  other  oljections  to 
the  claim  set  up  by  the  plaintiff. 

Mr.  Bacon,  with  whom  was  Mr.  Rogers, 
tendered  the  affidavit  of  a  person  present  at  the 
execution  of  the  instrument,  who  deposed  to 
the  handwriting  of,  and  the  signing  by,  the  at- 
testing witness,  and  also  to  his  death,  but 

The  Lord  Chancellor  intimated  that  he  did 
not  see  how  he  could  assist  the  plaintiff  if  the 
defendant  persisted  in  his  opposition,  partieu- 
larly  as  it  was  stated  that  iurther  objections 
existed. 

Application  refused  with  costs. 

Coombs  V.  Warwick.    Dee.  16  and  16,  1846. 

NBW   ORDBRS. — MASTBRS'  JURISDICTION. — 
AMENDMENT  OP  BILL. 

Under  the  general  orders  of  Moy,  1845,refa^ 
ing  to  amendments  of  bills,  application  must, 
in  the  first  instance,  be  made  to  the  Master  ; 
consequently  there  can  only  be  one  appeal 
from  his  decision:  mid  if  snch  appeal  be 
madetooneoftheVice'Chaneellors,  there 
can  be  no  further  appefU  to  the  Lord 
Chancellor, 

In  this  case  the  Master  had  refused  leave  to 
amend  the  bill  undeir  the  67th  of  the  New 
Orders,  and  a  subsequent  anplication  for  that 
purpose  had  also  been  refused  by  the  Vice- 
Chancellor  of  England.  From  the  later  de- 
cision the  plaintiff  now  appealed. 

Mr.  Cooper,  for  the  appeal,  stated,  that  this 
question  involved  the  decision  of  Lord  Lynd- 
hurst  in  the  case  of  Christ's  Hospital  v.  Grain- 
ger, 1  Phillips,  (31  L.  O.  317,)  which  he  con- 
tended was  contrary  to  the  i)olicy  of  the  court 
Bs  laid  down  in  various  cases,  viz.,  Smith  v. 
Webster,  3  Myl.  &  C.  244 ;  Carr  v.  Appleyard, 
2  Myl.  &  C.  476  ;  Tdoyd  v.  Wait,  4  Myl.  &  C 
357;  Strickland  v.  Strickland,  4  Bcav.  146, 
and  the  cases  there  cited;  and  the  learned 
counsel  endeavoured  to  show  from  an  elaborate 
comparison  of  the  new  orders  with  those  which 
they  had  abrogated,  that  the  conclusion  of  the 
late  Chancellor  was  not  warranted  by  the 
langusge  of  the  existing  orders.  These  hsd 
been  compiled  under  the  authority  of  the  acts 
passed  in  the  4th  and  in  the  4th  &  5th  Vict., 
wherem  no  allusion  was  made  to  the  3  &  4  W.  4, 
c.  94,  on  the  construction  of  which  (sects.  13 
«id  14)  Christ's  Hospital  v.  Grainger  was  de- 
cided. 

^  Mr.  Miller  also  contended,  that  the  jurisdic- 
tion  of  the  court  would  not  have  been  taken 


away  laiereBtiriljr  bv  an  act  of  psfliaflMnt,  and 
that  in  fact  it  had  ottly  dele|(ated  part  of  its 
jurisdiction  to  the  Masters,  and  he  cited  Beesr. 
Edwardest  1  Keen,  466.  Mr.  Miller's  argu- 
ment was  not  pressed,  that  the  hearing  befora 
the  Vice-chancellor  was  an  original  hearing, 
and  not  by  way  of  appeal  from  the  Master. 

Mr.  Spenee  (with  whom  was  Mr.  SUmi&n) 
relied  upon  Christ's  Hotpital  v.  Chrmnger,  and 
the  absence  in  the  new  orders  of  the  negative 
words,  which  were,  oontaiiied  in  the  amended 
ordera  of  April,  1828. 

The  Lord  Chancellor,  without  heaiing  Mr. 
StintOD,  or  calling  for  a  reply  from  Mr. 
Cooper,  (who  admitted  the  nonexistence  of 
those  negative  words,)  sail*,  that  the  case  la^in 
a  very  narrow  comiMuss,  and  did  not  come  with* 
in  the  principle  of  Lloyd  v.  Wok.  When  the 
latter  case  was  decided  an  ambt|pitty  existed, 
and  his  lordship  had  decided  as  he  thoaght 
most  expedient  for  the  suitors.  The  new 
orders  had  not  limited  the  time  within  which 
these  applications  might  be  made  to  the  Mas- 
ter. The  present  motion  therefore  could  not 
be  entertained. 

HolU  ffsBit. 

Lord  Suffield  v.  Bond,     November  25,  and 
December  14. 

MASTBR  IN    ROTATION. --«  I 7th   ORDBB   OF 
1633. 

The  certificate  appointing  the  master  in  rota* 
tion  under  the  I7th  Order  of  1833,  during 
vacation,  ought  to  be  filed  in  the  records 
and  writs  office  after  having  been  produced 
to  the  vacation  master  as  acting  for  the 
master  in  rotation. 

The  onussian  thus  to  file  the  certificate  willnoi 
justify  a  future  application  iu  the  cause  to 
any  other  master  than  the  master  therein 
named, 

Thb  facts  and  arguments  in  this  case  will  be 
found  to  be  fnlly  stated  in  the  judgment. 

Mr.  Jhller,  for  the  motion. 

Mr.  Dickinson,  conirk. 

Lord  Longdate  8aid,-*This  was  a  motion  to 
take  a  report,  finding  the  answer  of  the  defend- 
ant Bonn  insufficient,  off  the  file  for  irregn* 
larity.  llie  bill  was  nn  injunction  IhII,  and  the 
common  injunction  had  been  obtained  for  want 
of  answer.  On  the  15th  September*  an  order 
was  obtained  for  time  to  answer  by  consent. 
For  the  purpose  of  obtaining  this  order,  the 
usual  certiicate  was  obtained,  naming  the 
master  in  rotation.  At  the  time  when  this  was 
done,  Master  Farrer  was  master  in  rotation. 
Master  lUdiards  was  the  vacation  master,  uid 
Sir  "W.  Home  was  sitting  for  him.  The  certi- 
cate  naming  the  master  in  vacation  was  taken 
to  Sir  W.  Home,  by  whom  it  was  filled  up,  by 
inserting  the  name  of  Master  Farrer  as  the 
master  m  rotation.  It  wa|i  then  filed  in  the 
public  office,  but  ii  was  not  returned  to  the  re- 
cords  and  writs  office  to  be  there  filed  accordin^^ 
to  the  direction  of  the  17th  Order  of  Dee.^ 
1833.    It  is  said«  that  the  defendant  could  not 
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do  this,  because  the  order  requires  the  certifi- 
cate to  be  produced  to  the  master  in  rotation 
before  it  is  filed  in  the  records  and  writs  office, 
and  that  this  could  not  be  done  in  the  absence 
of  the  master.  Bat  I  find  that  it  is  the  prac- 
tice»  both  of  the  masters  and  of  the  records 
and  writs  oflke,  to  consider  the  sitting  master 
in  Taoation  as  acting  for  the  master  in  rotation 
in  this  matter,  ana  therefore,  that  the  order 
ought  to  have  been  prodneed  to  the  sitting 
master  in  Taeatton  after  it  had  been  filed  in 
the  public  office,  and  then  carried  to  the  reeords 
and  writs  office,  when  it  could  have  been  filed, 
in  the  same  waf  as  if  it  had  been  produced  be- 
fore the  master  in  rotation.  The  order  for 
further  lime  was  served  upon  the  plaintiff's 
solicitor,  but  no  notice  appears  to  have  been 
(pven  of  the  master  appomted  in  the  cause. 
When  the  answer  came  in,  exceptions  were 
taken  to  it  for  insufficiency.  The  solicitor  for 
the  plaintiff  must  have  known  that  an  order  had 
been  obtained  for  time  to  answer ;  but  forget- 
ting this,  he  acted  as  if  no  such  order  had  been 
made,  and'obtained  certificate,  by  which  Sir  G. 
Rose  was  named  as  the  master  in  rotation. 
Now,  it  is  true,  that  from  the  practice  in  the 
public  offices  as  to  the  certificates  for  appoint- 
mg  the  master  in  rotation,  the  plaintiff  might 
by  inquiry  at  that  office  have  found  that  a  mas- 
ter had  been  appointed  in  the  cause.  But  he 
would  not  have  done  so  had  he  made  inquiry 
where  the  order  directs  inquiry  to  be  madfe,  at 
the  records  and  writs  office.  The  solicitor  for 
the  defendants  was  well  aware  of  .the  mistake 
which  h^i  been  made,  but  he  seems  to  have 
preferred  relying  upon  the  irregularity  of  the 
proceedings  on  the  other  side  rather  than  on 
the  sufficiency  of  the  answer.  In  consequence, 
the  proceedings  before  Sir  G.  Rose  were  car- 
ried on  in  his  absence.  When  the  report  had 
been  obtained,  notice  was  given  of  a  motion  to 
take  it  off  the  file  for  irregularity.  The  plain- 
tiff's solicitor  applied  for  information  as  to  the 
nature  of  the  irregularity,  and  was  told  that  he 
would  know  in  due  time.  I  think  that  the 
order  under  which  the  report  was  obtained  from 
Sir  G.  Rose  was  irregular,  and  that  therefore 
the  defendant  ought  not  to  be  bound  by  the 
report.  But  the  defendant  has  also  been  irre- 
gular, and  thf'refore  he  is  not  entitled  to  have 
the  injunction  dissolved.  As  to  the  order 
which  should  be  made,  I  have  had  some  doubt. 
I  consider^  indeed,  that  the  comt  has  authority 
to  prevent  parties  from  converting  its  rules 
into  a  source  of  injustice^  and  therefore,  that 
notwithstanding  the  irregularity»  I  might  have 
left  Sir  G.  Rose's  certificate  on  the  file;  but 
considering  that  it  might  be  unjust  towards  the 
defendant  to  preclude  him/rom  the  opportnnity 
of  supporting  his  answer,  the  order  which  I 
shall  make  will  be,  that  the  certificate  of  insuf- 
ficiency be  taken  off  the  file,  and  a  report  as  to 
the  insufficiency  of  the  answer  obtained  Aom 
MasUr  Farrer  within  four  days,  or  that  the 
injunction  bo  dissolved*  I. give  no  costs  oil 
either  side. 


f9te^lDbanictflOr  nt  (Pnglxnlr. 

Clarke  v.  Mayor,  fyc,  of  Derby.    November* 
25,  1846. 

NBOLIOENCS    OP    SOLICITOR.  —  AMBKniNO 
BILL. 

A  biU  will  not  be  allowed  to  be  amended  after 
great  delay^  on  the  pround  that  the  delay 
woe  owiny  to  the  neyHgence  of  the  solicitor, 
and   the    plaintiff  had,   in   consequence^ 
changed  his  solicitor. 
Tntn  was  a  motion  for  leave  to  amend  the 
bill,  although  it  was  admitted  that  due  dili*^ 
gence  could  not  be  shown  according  to  the  re- 
quisitions of  the  67th  and  68th  Orders  of  1845. 
The  bill  had  been  filed  on  the  5th  of  February 
last,  and  the  answer  put  in  on  the  7th  of  May. 
The  ground  of  the  application  was,  that  the 
negligence  \vas  entirely  that  of  the  solicitor,  in 
spite  of  the  repeated  efforts  of  the  plaintiffs  to 
arouse  him  to  greater  activity ;   but  that  the 
plaintiffs  had  now  changed  their  solicitor,  and 
their  present  solicitor  was    prosecuting    the 
cause  with   activity.      Application  had  been 
made  to  the  Master,  who,  however,  considered 
himself  bound  by  the  67th  and  68th  order; 
but  this,  under  the  2l8t  Order,  the  court  was 
not. 

Mr.  Stuart  and  Mr.  Ihll  for  the  motion. 
Mr.  Bethell,  Mr.  Parker,  and  Mr.  ShadweU 
were  on  the  other  side,  but  without  calling 
upon  them. 

His  Honour  said,  that  he  considered  the  neg- 
ligence of  tluL  solicitor  was  the  negligence  of 
the  plaintiffs ;  thev  should  have  come  sooner 
to  remove  him,  ana  he  could  not  relieve  them 
from  the  effect  of  their  own  conduct. 

Motion  refused. 


dttccn's  ^tnrj. 

(Before  the  Four  Judges.) 

The  Queen  v.  Harrison  and  others.    Michael- 
mas Term,  1846. 

MANDAMUS.— INSPBCTtON  OF  APPOINTMENT 
OP  OVBRSKERS. 

The  court  will  not  grant  a  mandamus  for  a 
ratepayer  of  a  township  to  inspect  the  ap" 
pointment  of  overseers  of  the  poor  of  that 
township. 
A  RULB  nisi  for  a  writ  of  mandamus  had 
been  obtained,  commanding  the  overseers  of 
Kirby- Lonsdale  to  ()ermit  one  Tennant,  a  rate-* 
payer  of  the  township,  to  inspect  the  document 
by  which  they  were  appointed  overseers.  At  a 
meeting  of  magistrates,  when  three  were  pre- 
sent, foup  persons  were  appointed  overseers 
for  Kirby-Lonsdale  for  the  ensuing  year,  llie 
appointment  was  signed  by  two  out  of  the  three 
magistrates  who  were  present.  Tennant  after- 
wards went  to  the  magistrates  and  asked  them 
who  made  the  order,  and  they  referred  him  to 
the  overseers,  who  had  possession  of  the  ap- 
pointment. Tennant  then  applied  to  the  over- 
seers, who  refused  to  show  him  their  appoint* 
ment.  It  was  alleged  as  ground  of  objection^' 
that  one  of  the  overseers  was  not  a  person  duly 
[qualified  according  to  the  statute  43  £lis« 
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Mr.  Godrnm  and  Mr.  RMmshay  now  showed 
cause.  The  facte  disclosed  on  these  affidavits 
are  not  sufficient  to  justify  the  court  in  grant- 
ing this  application.  The  application  is  to  in- 
spect the  legality  and  sufficiency  of  the  appoint- 
ment  of  overseers,  hut  the  court  will  not  inter- 
fere by  way  of  mandamus  when  the  qnestion 
may  he  decided  by  appeal  or  bjr  applying  for  a 
certLoraii  to  bring  up  the  appointment.  This 
is  not  like  the  case  of  Rex  v.  The  Justices  of 
Leicester,  where  the  court  granted  a  aiandamus 
to  justices  to  permit  a  ratepayer  to  inspect  a 
county  rate,  because  there  the  rate  was  con- 
sidered in  the  nature  of  a  public  document. 
There  has>  in  fiEict,  been  an  appeal  against  this 
^>Dointment. 

Mr.  Pashley  in  support  of  the  rule.  As- 
suming that  there  has  been  an  appeal  against 
this  appointment  by  some  one,  ]|ret  that  fact 
will  not  prevent  the  court  granting  this  ap- 
plication, and  only  shows  that  there  is  a  bond 
fide  intention  to  dispute  it.  There  are  diffi- 
culties in  this  case  in  applying  for  a  certiorari, 
because  before  it  is  granted  the  court  requires 
a  statement  on  oath  of  the  nature  of  the  ob- 
jection, and  that  cannot  be  ascertained  till  the 
instrument  has  been  inspected.  The  facte  al- 
leged in  the  affidavits  disclose  a  clear  leppal 
right  on  the  part  of  this  applicant  to  have  this 
rme  granted.     The  court  has  recognised  the 

Sneral  principle  in  numerous  cases.  He  cited 
sar  V.  Great  Farringdon,^  Regina  v.  The  South 
Holland  Drainage,^  Fox  v:  Jones,^  Rex  v. 
SheUey^. 

Lord  Denman,  C.  J.  This  U  a  verv  un- 
reasonable application.  There  is  no  authority 
for  it,  and  on  that  ground  I  am  of  opinion  that 
the  rule  ought  to  be  discharged  with  costs. 

Mr.  Justice  Coleridge,  I  am  of  the  same 
opinion.  I  much  regret  that  I  granted  the 
rule.  The  only  gprouod  for  the  application  is, 
that  A.  6.,  one  of  the  overseers  for  this  town- 
ship, onght  not  to  be  appointed  becaose  he  is 
not  a  householder  and  is  not  a  substantial 
pMSon.  These  are  grounds  for  an  appeaL 
An  appeal  has  been  entered  since  this  ruk  was 
obtained ;  and  on  the  hearing  the  appeal  the 
party  will  not  be  restricted  to  a  mere  qnestion 
of  £onn,  but  mav  bring  into  discussion  both 
the  matters  whicn  are  now  sought  to  be  sub- 
mitted to  adjudication  here.  This  was  in  fiact 
an  application  to  avoid  an  appeal,  and  there  is 
no  justiiication  for  it  in  point  of  precedent. 

W^^htnuMf  J*,  concurred. 

Rule  discharged,  with  coete. 

^Imm'i  3B<nf$  9vKttitt  Cottrt 

Payne  v.  Skcnstone,  administratrix,    MichaeU 
mas  Term,  1846. 

PLSA    PUIS    DARREIN     CQNTIMUANCK*  "^ 
PRACTICS   IK   PLBADING. 

A  plea  pius  darrien  continuance,  tf  pUaded 
during  the  sitting  at  which  the  cmse  is  set 
down  for  trial,  should  be  pleaded  on  the  day 


qf  trial  in  oomrt^  and  be  dtHmted  to  the 
judge  to  be  certified  by  him  emd  he  ammsmi 
to  the  record,  emd  should  not  be  merely  d^ 
Uvered  to  the  plaintiffs  aHormey  at  on  or* 
dimarypleaj  and  where  such  a  plea  was 
delivered  to  the  nUda^s  attorney  ai  the 
sitting  for  which  the  cause  was  eeS  doom 
for  tried,  amd  the  pkdniif  took  ao  iMtiee  ^ 
it,  but  proceeded  to  try  the  camse  tipom  tit 
^edreadyjo' 


^  9  Bam.  &  Ores.  541. 
'  7  Bam.  &  Ores.  732. 


*  8Adol.&£1.429. 
•  3  Term  R.  141. 


-eady  joined,  and  obtained  a  tferdiet, 
(the  d^endaut  not  appearing,)  tke  eoart 
held  tlutt  he  was  right  m  so  domg,  and  ns- 
fused  to  set  aside  the  trial. 

On  a  former  day  Needham  obtained  a  rule  to 
set  aside  the  verdict  and  all  subsequent  pro- 
ceedings in  this  cause.  This  action  was 
brought  by  the  plaintiff*  against  the  defendant 
as  administratrix  of  James  Templar  Shenstone, 
upon  a  bond  debt,  to  which  she  pleaded  plene 
administramt,  whereupon  issue  was  joined,  and 
the  case  was  set  down  for  trial  at  the  first  sit- 
ting in  this  term,  to  be  held  on  the  3rd  of  No- 
vember. On  that  day  the  defendant  dehvered 
to  the  plaintiff's  attorney  a  plea  puis  darrien 
coniinuanee  to  the  further  mamtenance  of  the 
action  of  a  judgment  recovered  by  other  parties, 
to  which  plea  was  annexed  the  proper  affidavit. 
The  plaintiff,  however,  took  no  notice  of  this 
plea,  but  proceeded  on  the  4th  of  November  to 
try  his  action  upon  the  issue  raised  upon  plene 
administramt,  and  obtuned  a  verdict,  the  de- 
fendant not  appearing.  This  rule  was  there- 
fore obtained  on  the  ground  that  it  was  not 
competent  to  the  plaintiff,  under  the  circum- 
stances, to  try  his  action  upon  the  old  issuer 
the  plea  puis  darrien  coniinuanee  being  an 
abandonment  of  the  former  pleading  of  the 
defendant. 

Petersdorff  and  Fitzherbert  now  showed 
cause.  The  plaintiff  was  right  in  disregatxiing 
the  plea  puis  darrien  continuance,  which  was 
irregularly  pleaded.  It  was  in  fact  pleaded  as 
though  it  were  in  banc,  whereas  the  sitting  at 
nisiprius  having  commenced,  the  plea  should 
have  been  delivered  in  court,  and  have  been 
certified  bv  the  judge  and  transcribed  upon  the 
record.  ITie  role  of  court,  Hilary  Term,  4  W. 
4,  r.  2,  which  will  be  relied  upon  by  tiie  other 
side,  does  not  alter  the  practice  when  the  pim  is 
pleaded  at  inn  prius.  The  old  practice,  was 
this  !•— if  the  plea  was  pleaded  in  banc,  that  is, 
not  when  the  court  was  sitting  at  nisiprius,^ 
plea  was  filed,  but  if  pleaded  when  the  sitttnir 
or  assises  had  commenced,  tiien  it  was  pleaded 
at  fiwf  prius,  and  delivered  to  the  judge  in 
cmiit.  flere  it  was  pleaded  on  the  day  of  the 
sitting  at  nisi  prius,  and  should  not  have  been 
driivered  to  the  opposite  attorney  as  tiioogh  it 
had  been  pleaded  in  banc. 

Needham  contrii.  This  qnestion  turns  ea- 
tiiely  upon  the  proper  constraetion  to  be  pat 
upon  the  two  ndee  of  court,  the  one  the  nde 
Hilary  Term,  4  W.  4,  r.  1,  which  divecta  that 
"  no  oemumr  nor  any  pleading  subsequent  to 
declaration  shall  in  any  case  be  filed  with  mj 
officer  of  the  court,  but  the  same  shall  always 
be  delivered  between  thejuuties,'*  and  the  other 
the  rule  Hilary  Term,  4  W.  4,  r.  2,  s.  2,  which 
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provides  tbat "  in  all  caaee  in  which  a  plea  j»ttw 
darrien  continuance  is  now  by  law  pleadable  in 
banc  or  at  nUi  prims,  the  same  defence  may  be 
pleaded,  with  an  allegation  that  the  matter 
arose  after  the  hutt  pleading  or  iseuing  of  the 
jury  procea^  at  the  case  may  be;  provided 
also,  that  no  such  plea  shall  be  allowed,  unless 
accompanied  by  an  affidavit  that  the  matter 
thereof  arose  within  eight  days  next  before  the 
pleading  of  such  plea,  or  unless  the  court  or  a 
judge  shall  otherwise  order/'  Now  the  first 
of  tbRSB  rules  clearly  shows  that  this  plea  is  to 
be  delivered  as  other  pleas  are  now  oelivered^ 
namely,  "  between  the  parties."  There  is  no 
exception,  and  a  plea  puis  darrien  continuance 
being  "  a  pleading  subsequent  to  declaration/' 
it  falls  within  the  rule  laid  down,  and  was 
therefore  properly  delivered.  It  was  the  duty 
of  the  plamtiff's  attorney  to  have  annexed  the 
plea  to  the  record,  and  ne  was  wrong  in  pass- 
ing it  over  and  trying  upon  the  old  issue.  It  is 
certainly  more  convenient  in  practice  that  the 
plea  should  be  thus  delivered,  as  by  this  course 
being  adopted  the  plaintiff  is  restrained  frcra 
preparing  for  a  useless  trial,  as  the  cause  mrst 
stand  over  upon  such  a  plea  being  pleaded 
{Todd  V.  Emli/,  9  M.  &  W.  606 ;  PHnce  v. 
Nicholson,  5  Taunt.  333) ;  and  indeed  if  it  can- 
not be  so  delivered,  and  die  defendant  is  bound 
to  plead  it  on  the  day  of  trial,  he  may  be  alto- 
gether deprived  of  its  benefit,  as  he  might  be 
thereby  unable^  from  the  cause  not  being  tried 
tin  late  in  the  sitting  and  after  the  eight  davs 
have  expired,  to  make  his  affidavit  that  tne 
subject  matter  of  the  plea  arose  within  that 
number  of  days  before  the  day  of  pleading. 
The  practice,  as  laid  down  in  Chitty's  Arch- 
bold,  is  in  conformi^  with  the  course  pursued 
in  this  instance,  and  the  cases  of  Powell  v. 
Duncan,  5  DowL  550 ;  Dunn  v.  Hill,  11  M.  & 
W.  470;  and  WoUen  v.  Smith,  9  A.&  £.  503; 
seem  to  recognize  it. 

Patteson,  J.  Before  the  new  rules  the  prac- 
tice was  to  plead  such  a  plea  in  banc,  if  before 
the  sitting  oay,  and  file  it ;  but  if  at  the  sittings, 
then  to  deliver  it  in  court  to  the  proper  officer, 
and  have  it  certified  by  the  judge  and  annexed 
to  the  record.  These  rules  have,  however, 
abolished  the  filing  of  pleas,  and  instead  of 
their  being  filed  they  are  to  be  delivered  be- 
tween the  attorneys,  and  it  is  argued  that  they 
are  to  be  so  delivered  in  all  cases ;  but  it  is 
clear  that  the  rule  applies  to  cases  only  in 
which  the  old  practice  was  to  Jile  the  plea; 
but  such  a  plea  as  this  was  only  filed  when  it 
was  pleaded  in  banc;,  for  if  the  sittings  at 
which  the  cause  was  to  be  tried  had  commenced, 
it  was  not  filed,  but  was  delivered  in  court. 
Now  it  should  be  shown  that  if  the  new  rules 
had  not  existied  and  this  plea  had  been  ffled,  it 
wimid  have  been  comet;  but  it  is  dear  it 
would  not  hnre  been  so,  and  that  it  must 
have  been  pleaded  and  delivered  at  atst  prius. 
There  is  no  alteration  in  the  practice  where  the 
plea  is  pleaded  at  nisiprius:  nor  is  there  any 
dificnl^  as  to  the  not  being  enal^ed  to  make 
the  afi4unrift  of  tha  sulHtct  matter  having  arisen 
within  eight  days  of  the  time  of  pleading;  for 


it  may  be  thai  the  plea  can  be  pleaded  before 
the  actual  day  of  trial,  though  not  handed  in 
until  then ;  but,  at  aJl  events,  the  rule  itself 
provides  for  such  a  contingency  by  the  words,. 
"  unless  the  court  or  a  judge  shall  otherwise 
order."  Inasmuch,  therefore,  as  this  plea  was 
delivered  between  the  attorneys  as  thouf^h 
pleaded  in  banc  after  the  sitting  at  nisi  prtus 
had  commenced,  instead  of  being  pleadea  and 
delivered  in  court,  I  think  it  was  irregular, 
and  that  the  plaintiff  was  right  in  disregarding 
it.    The  rule  must  be  discharged. 

Rule  discharged. 

Camxaan  ^XtsLsl* 

Thome  and  another  v.  Jackson.    Michaelmas 
Term,  Nov.  17,  1846. 

MIDBLESKX  COUNTY  COURT. — SUGGESTION 
ON  THE  BOLL.—SUFFICIBNCY  OF  AFFIDAVIT. 

In  an  e^gidamt  in  support  of  an  application  to' 
enter  a  suggestion  on  the  roll  to  deprive  a 
plaintiff  cf  costs,  under  a  local  courts  act^ 
the  statement  of  the  drfendant^s  residence 
and  Uability  to  be  summoned,  and  the  par» 
ticular  court,  miust  be  positice  and  st^Scieni 
in  themselves. 

Where,  therefore,  under  the  Middlesex  Comrt 
of  Requests  Act,  23  6. 3,  c.  33,  the  defend^, 
ant  hoeing  first  described  himse\f  in  h%s  qf- 
fidavit  as  qf  "  No,  51,  Bedford  Bow,  Hoi- 
bom,  in  the  county  of  Middlesex,*'  qfter* 
trards  stated  that  he  resided  at  the  com^ 
mencement  qf  the  action  in  **  Bedford  Bow 
aforesaid,"  and  was  then  "  liable  to  be  summ 
moned  to  the  court  of  requests  held  ai 
Kingsgate Street,  Holborn, aforesaid"  The 
court  held  that  the  affidavit  was  not  sf^' 
dent  under  the  provisions  of  the  IQ^.^ec- 
Hon  of  that  act. 

A  RULE  had  been  obtained  in  this  case  ta 
enter  a  suggestion  on  tiie  roll  to  deprive  the 
plaintiff  of  costs  under  the  Middlesex  Court  of 
Requests  Act,  23  Geo.  2,  c.  33.  The  affidavit 
of  the  defendant,  on  which  the  rule  was  ob- 
tamed,  described  him  as  of  ''No.  51,  Bedford 
I  Row,  Holbom,  in  the  county  of  Middlesex^ 
I  Tailor,"  and  afterwards  stated  that  "before 
and  at  the  time  of  the  commencement  of  this 
action  he  (the  defendant)  was,  and  ever  since 
hath  been,  and  still  is,  inhabiting  and  resident 
in  Bedford  Row,  aforesaid,  and  that  for  and 
during  the  whole  time  he  hath  been  and  still  is 
liable  to  be  summoned  to  the  court  of  requests 
held  at  Kingsgate  Street,  Holbom>  aforesaid." 
The  form  of  the  juriat  was  "  sworn  in  court  the 
5th  day  of  November,  1846,  before,"  and  then 
follovred  the  signature  of  Mr.  Justice  WiUiams, 

B.  C.  BoMnson  showed  cause,  and  having 
fiest  unsuccessfiillv  objected  to  tiie  omission  of 
the  word  '^me"  m  tiie  jurat  as  an  irregularity, 
praeeeded  to  show»  that  the  affidavit  was  de- 
teetive  on  another  ground.  By  tiie  17th  sect, 
of  the  23  Geo.  2,  c.  33,  the  defendant,  in  order 
ta  avail  himself  of  the  act,  is  required  to  here- 
in Middlesex  at  the  time  of  the  eom- 
of  tiie  suit,  and  be  liidile  to  be 
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^mmoned  to  the  court  of  re<jue6t8.  Here  the 
affidavit  does  not  show  positively  that  the  de- 
fendant  was  at  the  time  of  the  commencement 
of  the  suit  resident  in  Middlesex.  The  com- 
mencement of  the  affidavit  stating  the  defend- 
ant to  be  of  No.  51,  Bedford  Row,  Holbom,in 
the  county  of  Middlesex,  was  mere  description, 
upon  which  no  perjury  could  be  assigned,  and 
the  words  "  Bedford  Row,  aforesaid,"  after- 
wards  used,  did  not  necessarily  import  that  the 
latter  was  in  Middlesex  and  not  in  London. 
There  was  also  nothing  in  the  affidavit  to  show, 
that  the  court  holden  in  Kingsgate  Street, 
Holborn,  to  which  the  defendant  was  liable  to 
be  summoned,  was  the  court  of  renuests  in 'the 
county  of  Middlesex,  as  required  ny  the  latter 
part  of  the  above  enactment. 

Chamock,  in  support  of  the  rule.  The  num- 
ber of  the  defendant's  house  is  given,  and 
stated  to  be  in  Middlesex,  and  the  words 
*'  Bedford  Row,  aforesaid,"  sufficiently  include 
that  statement.  Then  the  affidavit  c^oes  fur- 
ther, and  states  the  liability  of  the  defendant  to 
be  summoned  to  the  court  of  requests.  Kings- 
gate  Street,  Holborn,  aforesaid.  Besides,  if 
any  part  of  Bedford  Row,  or  the  court  in 
Kingsgate  Street,  be  not  in  Middlesex,  that 
ouffht  to  be  shown  by  the  other  side. 
,  Wilde,  C.  J.  It  is  for  the  party  who  comes 
to  say  that  the  plaintiff  is  not  entitled  to  costs, 
to  sho;v  sufficient  ground  in  his  own  affidavit, 
and  here  it  appears  to  me,  that  the  affidavit  is 
not  sufficient.  Although  at  the  time  of  making 
the  affidavit,  the  defendant  resided  at  No.  51, 
Bedford  Row,  Holborn,  in  the  county  of  Mid- 
dlesex, yet  it  is  quite  consistent,  that  at  the 
time  of  the  commencement  of  the  action  he 
might  have  resided  in  a  part  of  Bedford  Row, 
which  is  in  London.  In  the  next  place,  the 
defendant  fails  in  showing  that  he  was  liable  to 
♦  the  jurisdiction  of  the  particular  court  at  the 
time  of  the  commencement  of  the  action.  He 
only  says,  that  he  was  liable  to  be  summoned  ' 
to  the  court  of  requests  held  at  Kingsgate 
Street,  Holborn,  aforesaid^  and  the  court  can- 
not take  judicial  notice  of  that  being  the  county 
court  of  Middlesex.  The  rule  therefore  must 
be  discharged. 

Rule  discharged. 

Sxr^c^tter. 

Phillips  r.  Gibbs.   Michaelmas  Term,  Nov.  20, 
1846. 

ATTESTATION   OF   COGNOVIT, 

A  cognovit  was  attested  as  folloufs : — '*  Duly 
executed  by  me  the  above-named  R.  6.  tii 
the  presence  of  me  the  undersigned  S.  J3., 
attorney,  on  behalf  of  the  said  R.  O.,  eo?- 
pressly  named  by  him  and  attending  at  his 
request:  and  I  do  hereby  declare  that  1 
subscribe  my  name  as  witness  to  the  due 
execution  hereof  by  the  said  R,  G.,  and  as 
his  attorney,  and  that  previous  to  the  e«e- 
cution  hereof  by  the  said  R.  G.,  I  informed 
him  of  the  nature  and  effect  hereof:*   Held, 


that  it  contained  a  sufficient  deeJaration, 
that  the  party  was  attorney  for  the  penm 
executing. 

In  this  case  the  defendant  had  given  a  cog- 
novit, the  attestation  of  which  was  as  follows:— 

"  Duly  executed  by  the  above-named  Robert 
Gibbs,  in  the  presence  of  me  the  undersigned 
Samuel  Balden,  attorney,  on  behalf  of  the  said 
Robert  Gibbs,  expressly  named  by  him  and  at- 
tending at  his  request ;  and  I  do  hereby  declare 
that  I  subscribe  my  name  ps  witness  to  the  due 
execution  hereof  by  the  said  Robert  Gibbs  and 
as  his  attorney,  and  that  previous  to  the  exe- 
cution hereof  bv  the  said  Robert  Gibbs  I  in* 
formed  him  of  the  nature  and  effect  hereof. 
"Samuel  Bolden,  Attorney,  Birmingham.' 

A  rule  nisi  had  been  obtained  to  set  aside 
the  judgment  and  execution,  on  the  ground 
that  the  attestation  was  not  according  to  the 
form  required  by  the  I  &  2  Vict.  c.  110,  s.  9, 
which  enacts  that  no  warrant  of  attorney  or 
cognovit  shall  be  of  any  force,  **  unless  toeie 
be  present  some  attorney  of  one  of  the  superior 
courts  on  behalf  of  such  person  expressly 
named  by  him  and  attending  at  his  request  to 
inform  him  of  the  nature  and  effect  ol  such 
warrant  or  cognovit  before  the  same  is  exe- 
cuted, which  attorney  shall  subscribe  his  nams 
as  a  witness  to  the  due  execution  thereof,  aad 
thereby  declare  himself  to  be  attorney  for  the 
person  executing  the  same,  and  state  that  be 
subscribes  a^  such  attorney." 

Keating  snowed  cause,  and  argued,  that  upon 
a  fair  construction  of  the  whole  attestation,  it 
sufficiently  appeared  that  the  witness  declared 
himself  to  be  attorney  for  the  defendant,  and  he 
referred  to  2  Chit.  Arch.  687. 

Prentice,  in  support  of  the  rule,  cited  Elkisg* 
ton  V.  Holland,  9  M,  &  W.  659 ;  Hibbert  v. 
Barton,  10  ib.  678. 

Pollock,  C.  B.  An  express  declaration  that 
the  party  attesting  is  the  attorney  of  the  de- 
fendant, may  be  found  within  this  attestation. 

Parke,  B.  In  the  first  part  of  the  attestation 
there  is  a  declaration  of  the  party  being  attorney 
for  the  defendant. 

Alderson,  B.  I  am  satisfied  that  the  attesta* 
tion  is  perfectly  regular. 

I'he  court  afterwards  went  into  the  merits, 
and  set  aside  the  judgment  on  terms. 


LAW  APPOINTMENTS. 

The  Queen  hss  b«ea  pleased  to  appoint  Williim 
&  Beckett  and  Roger  Therry,  Esquires,  to  be 
Puisne  Judges  of  the  Supreme  Court  of  tba 
eolony  of  New  South  Wsles  ;  and  Alfrvd 
Cheeke,  Esq.,  to  be  Commissioner  of  the  Court 
of  Requests.    Nov*  tT^ 

Her  Majesty  has  also  been  plessed  to>ppoiot  Wil- 
liam  George  Knox,  Esq.,  to  be  Puisne  Jadp 
for  the  island  of  Trinidad.    Nov.  tr. 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  DECEMBER  26,  1846. 


**  Quod  mogit  ad  hos 
Pertinet,  et  ne«jiro  malum  est,  aftitannift J 


HORAT. 


RAILWAY  LITIGATION. 


THE    NISI    PRIU8  SITTINGS. 

"Tab  work  goes  bravely  on."  The 
number  of  causes  set  down  for  trial  at  the 
sittings  after  Michaelmas  Term,  which 
hare  just  concluded,  has  been  unusually 
large  in  all  the  courts,*  and  of  these  causes 
a  very  considerable  proportion  has  arisen 
out  of  railway  transactions.  It  would  seem 
as  if  the  passion  for  this  description  of  liti- 
gation was  stimulated,  rather  than  satis- 
fied, by  the  decisions  that  have  already 
taken  place,  «*as  if  increase  of  appetite 
had  grown  by  what  it  fed  on."  Doubtless, 
many  of  the  parties  to  actions  speculated 
upon  the  admitted  uncertainty  of  the  law, 
and  notwithstanding  the  repeated  warning 
and  advice  given  on  this  subject,  it  is  to 
be  feared  that  some  persons  of  ordinary 
sagacity  and  intelligence  have  attached  too 
much  weight  to  expressions  which  fell 
casually  from  the  judges  sitting  at  nisi 
prius,  and  which  have  not  been  always  ac- 
curately reported.  The  nisi  prius  decisions 
of  the  ablest  judges,  when  reported  by  the 
most  competent  persons,  should  be  re- 
ceived with  a  liberal  allowance  for  the 
haste,  misapprehension,  and  inevitable  im- 
perfection of  judgments  formed  and  pro- 
nounced at  the  moment,  without  delibera- 
tion or  the  opportunity  of  consulting  autho- 
rities.   These  observations  apply  a  fortiori 

*  At  the  commencement  of  the  Guildhall 
Sittings,  there  stood  for  trial:— In  the  Court 
of  Exchequer,  205  causes, — ^in  the  Queen's 
Bench,  169  causes, — and  in  the  Common  Pleas, 
1 30  causes,  making  an  aggregate  of  504  causes 
for  trial  in  London  alone }  independent  of  the 
entry  of  causes  for  trial  in  Middlesex. 
Vol.  XXXIII.  No.  981. 


to  railway  cases,  in  which  a  judge  waa 
called  upon  to  determine  on  the  sudden 
what  legal  principle  should  govern  his  di*- 
rection  to  the  jury  with  reference  to  a 
novel  and  complicated  state  of  facts. 

Almost  every  number  of  the  daily  news- 
papers during  the  last  month,  furnishes  a 
report  of  some  case  in  which  views  have 
been  ascribed  to  the  learned  Judge  wha 
presided,  which,  however  just  in  their  ap- 
plication to  the  particular  circumstances 
under  consideration,  would  afford  a  very 
unsafe  guide  if  applied  to  cases  bearing  a 
general  resemblance,  but  not  precisely 
similar.  One  very  eminent  judge  (Mr. 
Justice  Cresswell)  is  reported,  in  a  case 
tried  before  him,  to  have  expressly  adopted 
the  opinions  propounded  by  the  Court  of 
Exchequer,  in  the  now  famous  judgment 
of  that  court,  in  the  cases  of  Reynell  v. 
Lewis  and  Wyld  v.  Hopkins^  and  to  have 
informed  the  jury,  that  the  fact  of  a  defend- 
ant's having  assented  to  become  a  member 
of  a  provisional  committee  furnished  no  evi-^ 
dence  of  liability  deserving  of  considera- 
tion. On  the  other  hand,  it  is  said,  that 
the  noble  and  learned  lord  who  presides  in 
the  Court  of  Queen's  Bench  expressed  an 
opinion  atnt^tpritis,^  somewhat  at  variance 
with  the  judgment  pronounced  by  the 
Court  of  Exchequer,  and  intimated,  that 
it  was  a  fair  question  for  the  consideration 
of  a  jury,  what  was  meant  and  implied 
when  a  man  gave  his  sanction  to  a  railway 
project,  and  consented  that  his  name 
should  be  published  to  the  world  as  a 
provisional  committee-man.  The  sug- 
gestions of  superlative  good  sense  sometimes 
resemble  wit, — they  furnish  remarkable  in- 


^  In  a  case  of  Alley  v.  Gain,  tried  on  the 
7th  Dec.  last. 
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stances  of  what  every  one  lias  thought, 
but  none  before  so  well  expressed.  The 
case  to  which  we  have  last  adverted  sug- 

Sests  the  observation  and  illustrates  it. 
luch  of  the  wgMiseitt,  an  3sumy  vT  the 
cases  affectii%  tfie  *  rrirt)ltfty  of  fyroTMwnal 
committee-nien,  proceeded  upon  the  con- 
sideration of  tiie  quastiohi  on '  whem  did 
the  plaintiff  rely  w1ien  he  furnished  the 
goods,  or  performed  the  servicesy  for  which 
he  afterwards  spifght  to  recover  against  a 
provisional  commiUee-aian  ?  Loiil  Ben- 
man,  in  the  case  referred  to,  disposes  of 
this  inquiry,  by  the  obvious  remark,  that 
*^  very  probably  tlie  party  looked  to  no  one 
in  particular,  but  to'  the  sast  body  of 
persons  who  were.4iekl)«ut  as  promoters  of 
the  scheme,  which  was  the  more  likely 
considering  the  public  excitement  at  the 
time,  and  that  «very  one  >who  entered  a 
coipmittee-room  expected  to  leave  it  a 
richer  man.**'  So,  with  respect  lo  the  ab- 
sence of  intention,  so  often  pressed  a»«n 
argument  in  farour  of  provisional  con- 
mittee-men,  who,  it  nras  aaid,  could  never 
hare  meant' to* make  themseiTes  liaMelbr 
preliminary  expenses  foy  imrely ^assenting 
to  the  publication  of  their  namea;  Lord 
'Dennta/t  meets,  it  by  the  forcible  observa- 
tion, that  althetrgh  itwasvery^ossible  tite 
.parties .  sought  to  be  ehar^gcd  «n  those 
■acUons  might  tiot  have  cttlcutaic^  vpon 
the  result,  or  conoeived  they  would  ever 
have  beea  called  upon  to  pay  thed«mandK 
now  made  upon  them  ;  still  they  might,  ^n 
their  anxiety  to  join  -apecOlalions  of  this 
nature,  have  done  that  whtehwonkl  render 
tfaem  m  pptnt'bfhtw  responsible^* tD«ftbefB. 
Atfy  notice  of  the  reported  mhi^pmue  fie- 
cisioos  in  raiKvayv  cases  «wQitld  be  f  noem- 
-plete  if  we  <miitted  to  aliitfde  to  two  poims 
suggested,  iis*we  underslmfd,  'by^e^L^f^d 
'  Chieffiaron  'in  'railway  tiaaes  tricfd  before 
him.  His  loiidship  is*  reported  in  one  oase 
'to  liave  ruled,  ihat  no  promoter  of  a-ioom- 
pany  could  be  sued  f«r '^oods  'supplied  •  w 
serYiceff-rendered  xm '  b«half  of  the  com- 
pany, unless  tfaerequirements^^f' rbe  Joint 
*Stock  Gonipany's  Slegistitaiion  Aet  (7  ^« 
'  Yict.  c.  1  lOi)  as -regards  *  |mmsioRal  Tegis- 
tratiofi,  had  been  pteviouiriy  ^enj^ed 
with ;  and  inHmother  taae,  thatvio  ^pereon 
Tdltng'witbin^e'Slftlutefydeaeriplien  of 
"'Hi  '  promoter,*^  -lamM  ^recover  tinder  ^my 


«.By  Ihe  eooitniction  olattse,.:(sect.  3,)  a 
promoter  IS  Urns  defined:— -''i'Oe  «qiresfiien 
^pi9mtft9i  or  prmMtti  qf-u  wmpamy,  toapply 
*'*"  ' acthiji  .^jrwfaaiBver mame  in 

""atmsfaing*a*con)pany.atany 


circumstances  for  goods  supplied  or  ser« 
vices  performed,  in  any  action  against  any 
of  those  who  were  co- promoters — or  in 
other  words — who  were  engaged  in  com* 
mon^wiah  tke^plaintiF  ki  llbrming  and  es* 
itiMilfaitig  ^llie  company »  The  numerous 
instances  in  which  the  provisional  registra- 
tion of  proposed  railway  jcompanies  is  no- 
toriously defective  in  some  jof  ^he  par- 
ticulars required  by  the  4th  section  of  the 
statute,  and  the  extended  application  given 
to  the*  word  **Tiroraoter,"  inaependently  of 
the  weight  that  attaches  to  anything  that 
falls  judicially  from  the  chief  of  the  Court 
of  £xche.quej*j  entitles  the  views  announced 
by  the  learned  judge  in  those  cases  to  the 
gravest  consideration.  At  the  same  time» 
as  already  observed,  they  are  to  be  re- 
ceived tab  modOf  and  not  as  actual  de- 
cisions upon  ^hich,  as  yttf  any  one  could 
safely  advise  or  act« 

Turning  from  the  subject  of  railway 
actions,  we  may  be  expected  to  advert  to 
«n  occurrence  of  :4in'4Mnisaal  ehmctei-  at 
the  aittt  -prius  isitttagsmt  ibe  dose  vf  the 
latt'waek,  wliicb, .as  aught  be.  swppoaad, 
ims  been  rtfae  fespic  lof  mnch  4»hiemati«n 
and  diaeussion-in'proleeatoiial  cicckM.  Tbe 
MOple  ISM:tB^«ppear  to  be,  that  tan  «ciian 
£sr4ireach  of  pMuniiBe^if  marriage  was  vast 
down  for  a;  aeoond  trial  at  the  6tttkUMll 
9Sitting&;  ;the  defeoUaat  bnTing  nhfasaud  ji 
rttle'lroai;tJie  Oourt  of  .-fiKoheqaer,  to  aet 
>asUe.a  verdict  talean  against  itaaaipan^-tiK 
-fifttnnal,  with'  SMUAmtmi 
%beo»e!<w«s.xaUed.(on«r  the  )uryi 
the-^LordrOhiafifiacan  sataaated'a 

aoD,:thattbeeaacw^4iotso:te  tri«i 
«gain,  and:  if  lRed,nhatrii3aMattld  faeiliigi^y 
iaexpediantsto  saEamiae  ^witaetaaa  4ar  ^lie 
defienee;  «pan  aabieli  ^Mr.YOaakbaoi,  the 
teanaed  aonwael  ^wiai-appaaedJ  far  lii^de- 
lendant,  caaaphiaad  tktt 
prefmn.iofaK^jan«piaian  hj  ifae^j 
jattge*iriiOiwarabadt  to  try^tke  < 
xalcdlatod^otpreveattte  / 
nstBBCtedato  lay  bafuiL  Jh 
iainiag  aniWrinaased  toonstdenlian  atraMr 
'hands,. aadfvpan  thin  Biamaliiit  mtliaawslii 
KwUMaaw  .iaoatthejcaawet,  >kBmng  rtke  i 
to^lM'tricd.'w  amiifsiaiud.  IXbeae  ^ 
viFenMctr^Pli»p]amtlB;antbilML« 
Aaatisijmdef  atwdithatatte.'aMtter  ^adi  j 
bBougbt  oiBcter  obe  rensidaration  u>f  obe 
C3aMgtafjBaoiia<pwBaistayanibaaeuihiripg 
like  «at  firar  ^ayaof  ^Uttaigr  lEan,  <are 


pciM4^piiario..tbo. 
Jcate*af  coqiplate 
mentionad." 
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should  not  act  consUtently  with  the  spirit 
and  principles  which  have  uniformly  in- 
fluenced the  conduct  of  tliis  -publtcation,  if 
we  endeavoured  to  anticipate  the  discus- 
sion which  must  then  take  place.  We 
shall  now  only  express  our  unqualified 
confidence  in  the  independency  as  well  as 
the  integrity  of  the  judges  of  tlie  Court  of 
Exchequer,  from  which  we  derive  the 
.abundant  assurance,  that  in  disposing  of  a 
question  of  Uus  personal  nature  tliey  will 
not  be  unmindful,  there  is  no  appeal  from 
thetr  decision  to  any  other  tribunal  but 
that  of  public  opinion  I 
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misdirection  to  flie  jury.  His  HotHntr  aM, 
the  alleged  omission  was  m  not  directing 
the  jury  tliat,  primd  facie,  the  pendl 
erasure  was  a  revocation,  and  tliat  they 
were  bound  therefore  to  find  the  hequeit 
revoked,  unless  evidence  was  given  to 
countervail  that  act.  Tlie  judge  certatnljr 
did  not  tell  the  jury  that  tlie  pencil  erasure 
was  a  revocation,  but  only  that  the  act 
was  equivocal,  and  that  they  were  to  de* 
crde  from  the  collateral  facts  and  tlie  na- 
ture of  the  alteration,  which  was  in  pencil 
instead  of  the  more  durable  material,  ink, 
what  effect  was  to  be  given  to  it ;  and  the 
judge  observed  very  properly  that  the  tes- 
tator had  taken  pains  to  have  the  wi)l 
formally  drawn  U|),  and  had  hfterwards 
made  pencil  alteratioi^s.  *' Omitting  the 
case  oY  Mencev.  Mence,  18  Ves.348."  (his 
IfanaftrsM,)  *^  it  appears  tome  that  in  the 
cases  of  'Parkin  v.  Bambnulge.^  3  PhHIi* 
niore,3fl  ;  Raven8cr(^v,  Hnnter,*!  Hagig. 
88;  Lwemler  v.  Adnme,  1  Add.  40S; 
Edwards  v.  Auiy,  1  l^agg.  490;  and 
Hawkes  v.  Hetfdkes,  1  Hagg.  321,  th^ 
judges  Imve  all  considered  tlwit  a  ]>encil 
alteration  may  be  Imal,  or  that  it  may  be 
dehbtfrative;  ami  that,  from  the  miture  df 
tlte  act,  they  consider  it,  primd  fmeie,  as 
delitierattve,  und  not  ftnal.  That  view  hUs 
always  been  taken  in  the  EcdeshnttcAl 
Courts,  atlmitting  that  any  circumstances 
appearing  upon  the  fuee  of  the  will,  or  faeCs 
appearing  by  extrinsic  evi<lence,  nmst  be 
taken  into  account  in  deciding  the  ques- 
tion. It  is  impossible  not  to  feel  tl>e  force 
of  what  the  ieamed  juices  have  said. 
Every  man  who  makes  an  alteration  in  ink 
suf)|iose6  that  alteratbn  to  remain,  for  tlie 
material  cannot«  without  nwdi  labour,  be 
got  rid  of;  but  with  respect  to  alterations 
in  pencil,  the  probability  i&  that  they  have 
been  made  as  notes  for  Hic  purpose  Of  al- 
tering the  uistrument,  to  be  dhanged  as 
tlie  testator  thinks  Et.  Tlie  act  is  de- 
liberative,  and  1  cannot  say  that  the 
learned  judge  did  not  do  right  when  he  so 
stated  the  law  of  the  ca^e,  and  l^ft  it  to  the 
jury  to  consider  the  effect  of  theafltoration. 
He  dearly  defified  the  ^estion  httendcti 
to  be  referred  to  them,  and  kft  It  to  ^Ite 
jury  *»s  distinctly  fH  it  couhi  be  i«ft.  Jh 
that Tiew,  therefore,  of  thecase,  !  ^imt 
aee  any 'ground  to  dttfr  'their  eonehiaiMi. 
1  do  net  understand  Sir  WilliMn'GMBt,  an 
Wamw^.  "Mmce,  «i  tncaoiiig'tD  lay 

„_  against  tlie  any  abstract  rule.     In'tbatflMeliM 

idence^  tot--lfaKt-tiie  jtnige  had  giren  a  n  readwrey  clause,  md  a  peBcitliiie  diawn 

; ! kthtvogh  the  residnaiythiese-ao  Aff^at 

JWmcit  T-  Qnner,  6  Hare,  39.  'related  to  the  disposition  of  theynfm^. 


There  is  no  doubt  tliat  if  a  will  were 
written  wholly  in  pencil  and  duly  attested, 
it  WMddbe  valid;    but  if  written  in  tlie 
.laore  perauittent  material  of  ink  and  subse- 
•t]ttcmtly  altered  in  pencil,  it  seems  that 
such  alterations  will  be  of  no  avail  of  them- 
selves, unless  it  oouki  be  sltown  by  aotis- 
fkctory  evidence  thatsuch-alteratioas  were 
intanded  by  the  testator  as. a  revooation. 
Thus,  the-dnawiiig  a  Itne  in  f>eiicil  tkraugii 
mome  wards  doss  not  cancel  them.    Martim 
y.  &dmc«Mer,  8  Sim.  78.     Subh  alteration 
is  held  to  be  only  deliberative  and  hidica- 
tive  «f  some  &iture  intention.      Doe  d, 
Pertev.jParAsff,  3  B.i8cJ^.48»;  Bast^tes 
.▼•J9aaaftfls»  1  Hagg.  321  ;  and  fFuMor  v. 
J^aiis  5  Moore,  484.     In  a  recent  .case 
belbre    Vice-Cliancellor  IVi^fram,''  it  ap- 
jieared  that  a.  testator^  after  ^giving  jai  an- 
uiitity  of  200A  to  Jsis  mother, 'proceeded  as 
ibUowss-^«««I^ive  and  bequeath  imto  Mar- 
ISaret  Avails,  now. Uving  servant  with  nne, 
-ain  aftftuity  of  29/.,  to  be  payable  during 
iier  ISTe  ;*'  but  a  line  was  drawn  in  pencil 
*  through  these  words.     The  annuitant  filed 
a  bill,  sftatii^  that  the  personal  estate  of 
tiie  testator  had  been  l4i1)y  administered, 
IpnayiDgAdacceeiflar'payasent  of  the 
Bass  of  amittfty  out  of  the  real  estates 
ii^  by  the  defiendaiit  as  devisee  under 
ithe  will.    The  ¥ice«Chancel!or  sent  the 
OMe  to  acotirtof  law,  aad  the. jury,  under 
^tbe  directions  of  Mr»  Justice  JBr/e,  found 
4hat  the  apBui^y  ^sias  jMst  levakad  %  the 
.▲  iOMilion  <iKas  ithan 
^ibr*aaBew  trial,  «d  the  gimiiali    aot 
'tfaat.Htt^wi^itet'was  against  the 
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1.  General  rules ;  2.  Landlord  and  tenant- 
Principal  and  agent— Partners— Corporations 
— Companies ;  3  Husband  and  wife — Infant- 
Alien— Civil  death;  4.  Bankruptcy  and  In- 
solvency—Executors and  administrators. 

Tiie  second  part  comprises  defendants 
in  actions  ex  contractu* 


but  tlie  words  'and  as  to  all  my  ready 
money,  securities  for  money/  &c.|  which 
were  descriptive  of  the  propert}',  were  left 
standing.  Against  the  residuary  clause  in 
the  margin  the  testator  had  written,  •  This 
is  to  be  particularly  noted/  giving  as  a 
reason  for  the  erasure,  that  he  meant  to 
snake  a  different  disposition  of  some  por- 
tmits  and  other  specific  articles.  Tiien,  in 
the  residuary  clause  there  were  some  di- 
rections given  as  to  advances  for  his 
natural  sons  and  a  nephew,  and  opposite  to 
that  the  testator  had  written  in  the  margin, 
f.  This  should  be  modified/  Sir  W.  Grant, 
liaving  the  erasure  and  the  notes  in  the 
margin  before  him,  came  to  the  conclusion 
that  the  testator  did  intend  to  revoke  the 
residuary  bequest;  that  he  intended  to 
revoke  it  so  far  as  the  disposing  part  went ; 
and  that  he  had  intended  also  not  to  leave 
the  other  part  standing  against  which  he 
had  written  that  it  was  '  to  be  modified/ 
I  cannot  understand  Sir  W.  Grant  as  in- 
tending by  this  decision  to  lay  down  any 
abstract  rule  of  law  different  from  that 
which  has  been  recognised  by  other  judges. 
In  this  case  I  am  of  opinion  that  the 
learned  judge  did  not  miscarry  in  point  of 

law  in  not   directing  Uie  jury  that  they  ^f  ^^mbers  of  railway  companies ;  It.  Recent 
were  bound  to  assume  a  revocation,  unless '  ^^^^^^  ^^  ^^  j^,j„^  ^^^^  companies ;   3.  Joint 


1.  General  rules;  2.  Landlord  and  tenant- 
Principal  and  agent — Partners — Corporations 
—Companies;  3.  Husband  and  wife — Infant 
— Non  compos  mentis,  &c. ;  4.  Bankruptcy  and 
Insolvency — Executors  and  administrators. 

The  third  part  relates  to  plaintiffs  in 
actions  ex  delicto. 

1.  General  ruJes ;  2.  Landlord  and  teoant— 
Princi{)al  and  agents-Master  and  servant ;  3. 
H  usband  and  wife— Infant  —  Alien  —  Civil 
death;  4.  Bankruptcy  and  Insolvency — Exe- 
cutors and  administrators. 

The  fourth  part  treats  of  defendants  in 
actions  ex  delicto. 

1.  General  rules;  2.  Landlord  and  tenant- 
Principal  and  agent — Master  and  servant ;  3. 
Husband  and  wife  —  Infant,  Sec. ;  4.  Bank- 
ruptcy and  insolvency — Executors  and  admi- 
nistrators. 

The  Appendix  contains 

1.  Remarks  as  to  the  common  law  liabilities 


the  contrary  was  proved.  The  jury  were 
directed  to  consider  the  nature  of  the  act 
done, — the  course  the  testator  had  taken 
in  executing  a  formal  instrument  ;  and  all 
tho  surrounding  facts  which  were  brought 
to  their  attention ;  and  the  judge  was 
satisfied  with  the  verdict.  I  see  no  ground 
for  directing  a  new  trial/' 

NOTICES  OF  NEW  BOOKS, 

Prcuitlcal  Rides  for  determining  Parties  to 
Actions,  Digested  and  Arranged,  with 
Cases.  By  Herbert  13 room,  of  the 
Middle  Temple,  Esq.,  Barrister-at-Law. 
Second  edition.  London  :  Maxwell  & 
Son.     1846.    Pp.  xl.  2183. 

'  Mr,  Broom,  the  author  of  an  excellent 
<<  Selection  of  Legal  Maxiras/'  has  just 
pablished  a  second  edition  of  his  Treatise 
on  Parties  to  Actions.  The  numerous 
cases  which  Imv^  been  decided  since  his 
first  edition  have  rendered  a  new  one  in- 
dispensable. It  appears  that  more  than 
400  new  cases  have  been  incorporated  into 
the  pr^aent  edition. 

,'•  The.  first  part  treats  of  plaintiifa  in 
actions  ex  contractu,  under  the  following 
heads  :— 


stock  banks,  (7  &  8  Vict.  c.  113) ;  4.  Aliens, 
(7  &  8  Vict.  c.  66) ;  5.  Recovery  of  small  debts, 
(9  &  10  Vict.  c.  95.) 

From  the  Appendix  we  shall  extract 
Mr.  Broom *s  remarks  on  the  Common  Law 
LtabilUg  of  Members  of  Railway  Com- 
panies :  — 

"  The  ordinary  rules  which  have  been  already 
laid  down,  with  reference  to  the  liabiUties  of 
Pnncipal  and  Agent,  will,  it  is  believed,  be 
found  applicable  in  determining  the  respective 
liabilities  of  parties  engaging  as  members  of 
Railway  Companies.  Now  the  stat.  7  &  S 
Vict.  c.  110,  6.  4,  provides  that  a  companr 
shall  he  entitled  to  a  certificate  of  provisional 
registration  when  the  proposed  name  of  the 
intended  company,  the  business  and  puzpose 
of  the  company,  and  the  names,  occupations, 
plaecs  of  business,  and  residence  of  its  promo- 
ters have  been  registered,  and  we  shall  therefore 
consider  the  existence  of  the  company  as  com- 
irencing  with  its  provisional  registration,  merely 
obsemng,  that  in  some  instances  a  certifi- 
cate of  provisional  registration  is  obtained  by 
tho  promoters,  before  any  steps  have  been 
taken  towards  the  formation  of  the  committee, 
or  managing  body,  and  before  any  expenses 
have  in  fact  been  incurred,  whereas,  in  other 
cases,  j)arties  have  previously  agreed  to  co- 
operate in  the  undertaking,  as  members  of  the 
provisional  or  managing  body.  No  prospectiu 
nor  advertisement  can  however  be  issued  before 
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a  certificate  of  provisional  registration  has  been 
obtained^  and  the  liability  of  parties  who  may 
have  entered  into  contracts  prior  thereto  will 
depend  in  all  respects  upon  the  principles 
which  have  been  already  laid  down  as  appli- 
cable to  ordinary  contracts.  Assuminf^,  then, 
that  the  company  has  obtained  its  certificate 
under  the  above-mentioned  statute,  we  shall 
proceed  to  consider  the  liahility  which  at- 
taches to  a  member  of  the  managin^ir  body, 
I.  When  the  provisional  is  identical  with  the 
managing  committee.  II.  When  the  manag- 
ing committee  is  elected  or  appointed  by  the 
provincial  committee.  III.  When  the  provi- 
sional and  managing  committees,  although  co- 
existent, are  independent  of  each  other.  It  is 
believed  that  every  case  which  can  occur  'n 
practice  will  be  found  to  fall  within  one  or 
other  of  the  above  three  classes. 

"I.  In  the  case  first  supposed  it  is  evident 
that  the  managing  body  must  be  either  alto- 
gether srlf-constituted  or  must  be  called  into 
existence  by  persons  proposing  at  some  future 
period,  i.e.,  as  soon  as  sharf.s  shall  be  issued,  to 
become  shareholders  in  the  company,  and  with 
respect  to  the  liability  of  such  parties,  the  re- 
marks in  a  case 'already  cited  seem  directly 
applicable :  "  when  persons  meet  to  prepare  the 
measures  necessary  for  calling  the  society  into 
existence,  attendance  on  such  meeting  and 
concurrence  in  such  measures  may  be  strong 
evidence  that  any  individual  there  present  and 
taking  part  in  the  proceedings  held  himself 
out  as  a  paymaster  to  all  who  executed  their 
orders ;  it,  therefore,  expenses  are  incurred  by 
the  committee  prior  to  the  issue  of  shares  in 
the  undertaking,  and  in  pursuance  of  resolu- 
tions passed  at  the  preliminary  meeting  of 
persons  interested  in  the  prosecution  of  the  un- 
dertaking, it  seems  clear  that  persons  attending 
at  such  meeting,  and  assenting  to  such  resolu- 
tions, will  be  liable  for  the  expenses  so  in- 
curred. 

"  It  will,  in  the  next  place,  be  convenient  to 
remark  that  the  managmg  body  of  a  railway 
company  is  b^  no  means  on  the  footing  of  an 
ordinary  trading  co-partnership:  its  position 
•eems  to  be  much  more  analogous  to  that  of 
the  committee  of  a  club;  and  the  distinction 
between  these  two  is  obvious,  for  where  per- 
sons engage  in  a  community  of  profit  and  loss 
as  partners,  one  partner  has  the  right  of  pro- 
perty for  the  whole,  and  may,  in  ordinary 
transactions,  bind  the  partnership  by  his  act ; 
but  a  tradesman  who  has  supplied  goods  to  a 
club  '  cannot  recover  against  a  member  of  the 
committee,  unless  he  shews  that  the  person 
making  the  contract  was  the  agent  of  tne  de- 
fendanty  and  by  him  authorized  to  enter  into 
the  contract  on  his  behalf;'  ^  that  is  to  say, 
in  the  latter  case  the  agency  must  be  proved, 
whereas,  in  the  former,  it  is  implied  by  law. 


It  is  clear  that  in  order  to  fix  the  member  o^ 
the  committee  of  a  railway  company  with 
liability  for  goods  supplied  to  the  committee 
some  proof  must  be  given  that  the  party 
sought  to  be  charged  either  concurred  in  givin|f 
the  order,  or  has  recognised  and  assented  to  it 
when  given.  Before  any  allotment  of  shares 
has  been  made,  and  before,  consequently,  any 
capital  has  been  raised  for  meeting  expenses 
incident  to  the  preliminary  operations,  a  mem- 
ber of  the  acting  committee  roust  indeed  be 
presumed  to  have  authorised  that  body  to 
pledge  his  individual  credit  for  goods  to  be 
supplied  for  their  use,  and  for  other  reasonable 
and  necessary  expenses ;  but  even  in  this  case 
the  question  as  to  liability  is  one  of  fact,  and 
not  of  law,  and  it  will  be  for  the  jury  to  infer 
from  the  defendant's  conduct  whether  he  did 
not  give  anthoritv  to  some  one  to  pledge  his 
credit  for  such  things  as  might  be  necessary 
for  carrying  on  the  concern''.  Where,  how- 
ever, a  subscription  has  been  entered  into  for 
liquidating  the  preliminary  expenses,  or  when 
funds  have  been  raised  in  the  usual  manner, 
by  issuing  shares  in  the  undertaking,  it  is  clear 
that  the  inference  to  be  drawn  by  the  jury  will 
be  the  reverse  of  that  just  mentioned ;  for,  as 
obser\'ed  by  Alderson,  B.,  in  a  recent  case,* 
'  if  A.  gives  money  to  B.  to  do  a  certain  act» 
the  natural  inference  is  that  B.  is  to  spend  the 
money,  and  not  pledge  A.*s  credit ;  but  if  A. 
gives  B.  authority  to  do  something,  but  gives 
no  money  for  the  purpose,  then  he  may  pledge 
the  credit  of  his  principal  for  what  is  ne- 
cessary." *  Inasmuch,  then,  as  the  hability 
of  a  member  of  the  managing  body  of  a  railway 
company  depends  upon  the  proof  of  agency  m 
every  case  when  the  contract  in  question  was 
not  made  by  him  in  person,  it  seems,  on  prin- 
ciple, that  he  would  not  be  bound  by  the  act 
of  the  majority  of  the  committee,  provided  he 
expressly  dissented  therefrom,  in  which  case 
neither  aeUutl  nor  implied  authority  for  muk 
act  from  the  dissentient  member  could  of 
course  be  shewn.  '  It  might  be,'  remarks  the 
learned  Baron'  whose  words  we  have  already 
quoted,  *  that  the  majority  only  gave  authority, 
and  that  the  defendants  dissented  from  it. 
If  so,  I  should  think  they  only  were  liable,  who 
voted  for  it.'  Such  a  case,  however,  is,  we 
believe,  in  general,  and  certainly  ought  to  be» 
provided  for,  either  by  the  resolutions  adopted 
by  the  committee  for  Us  internal  management, 
or  by  the  express  terms  of  the  subseribers* 
agreement;  and  in  the  absence  of  any  such 
provision,  it  will  at  all  events  be  necessary  for 
the  member  sought  to  be  charged  in  respect  of 
a  contract  entered  into  by  order  of  the  com- 
mittee, to  show  that  he  was  one  of  the  minority 
who  dissented  from  giving  the  order.  Mer6 
absence,  however,  of  the  defendant  from  the 
committee,  on  any  particular  occasion,  would 


•  Lake  r.  The  Duke  of  ArgyU,  6  a  B.  478, 

^  See  the  judgments  of  Lord  A^tger,  C.  B., 
miad  Parke,  B.,  in  Fkmyng  y.  Hector,  2  M.  & 
W.  172. 


«  See  Bartlett  v.  Lambert,  10  Jur.  416. 
'  Bartlett  v.  Lambert^  supra. 
•  See  Flemyng  v.  Hector,  2  M.  &  W.  172. 
'  Todd  V.  Endy,  8.  M  &  W.  508,  and  Bart' 
Utt  y.  Lambert,  10  Jar.  417. 
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seem  to  imply  aeeeiit  rather  than  diseeiU,  and 
would  not,  it  is  conceived,  raise  any  presump- 
tion favourable  to  him.  The  power,  moreover, 
of  the  majority  of  the  committee  to  bind  the 
minority,  and  of  present  to  bind  absent  mem- 
bers, by  any  particular  act  or  contract  done  or 
entered  into  by  them,  will  depend  upon  its 
quality  and  nature.  For  instance,  if  a  bill  of 
exchange  were  accepted  by  several  members  of 
the  committee  acting  as  such,  in  pursuance  of 
a  formal  resolution,  and  with  a  view  to  raising 
money  for  tlte  purposes  of  the  company,  it  is 


of  a  member  of  the  provisional  committee  for 
the  acts  of  that  body  to  which  he  has  himself 
agreed  to  entrust  the  management  ot  the  con- 
cern. And  since  cases  falling  strictly  within 
the  class  to  which  we  have  here  adverted  arc 
certainly  of  rare  occurrence,  we  shall  proceed, 
thirdly,  to  oflTer  some  remarks  with  reference 
to  cases  in  which  the  provisional  and  mana^og 
committees  ace  c»-existent  but  independent  of 
each  other. 

"  III.  The  principal  difficulty  here  consiste 
in  determining  whether  the  strict  rule  apph- 


apprehended  that  those  members  only  would  .cable  to  the  case  of  an  ostensible  partner  in  a 
be.  liable  whose  names  were  on  the  bill,  or  trading  firm  applies  also  to  that  of  a  prori- 
who  had  expressly  authorized  its  acceptance.'  |  sional  committee-man  who  has  simply  allowed 
Where  scrip  has  been  issued,  and  the  sub- '  his  name  to  appear  as  such  to  the  world,  but 
scribers'  agreement  has  consequently  been  ]  who  has  not  in  anr  way  interfered  in  the  ma- 
Bi|pied,  the  powers  entrusted  to  the  directors  iriagement  of  the  company.  The  rule  as  to  the 
wUl  be  aturertained  by  reference  to  that  deed,  i  liability  of  an  ostensible  or  nominal  partner  in 
and  we  need  only  observe  that  these  powers,  I  a  trading  concern  has  been  already  stated, 
which  are  in  general  sufficiently  ample,  must  |and  may  be  illustrated  by  the  case,  of  Guidon 
be  strictly  pursued.  The  authority  of  the  |  v.  R^tbson. '  There,  a  merchant  carrying  on 
committee  is  necessarily  limited  to  such  acts  as  trade  on  his  own  separate  account  introduced 
may  be  within  the  contemplation  of  the  clauses  j  into  his  firm  the  name  of  a  clerk  who  did  not 
of.  that  deed  bv  which  the  affairs  of  the  com-  partake  in  the  profits  of  the  business,  hutcoo^ 
paoy  are  regulated.  When  they  act  in  viola- !  tinned  to  receive  a  fixed  salary.  And  l4>rd 
tiqo-  of  those  rulea  they  exceed  the  authority  Ellenborough,  C.  J.,  nded  that  the  nominri 


which  is  delegated  to  them,  and  their  acts  are 
void,  and  cannot  be  binding  on  any  member 
ofitbe  committee  who  has  not  expresslv  as* 
sented  to  them.^  It  is  quite  clear  tliat  when  a 
pai'ty  becomes  a  member  of  the  committee  of 
a  railway  company  he  will  not  be  liable  for. 
^(HkIs  supplied,  or  on  any  contract  entered 
into  prior  to  the  period  of  his  joinini;  the  con- 
cern, unless,  indeed,  he  use  the  goods  or  ratify 
the  contract,  in  which  case  he  would,  according 
to  the  ordinary  rule  that  ratHuibUio  retrocra- 
hi(fw,  be  responsible.* 

''IL  In  cases  where  the  managing  com- 
mittee is  selected  by  the  provisional  committee 
out  of  its  own  body,  and  invested  with  general 
powers  for  carrying  out  the  objects  of  the  com- 
pany, the  liability  or  non-liability  of  a  member 
of  the  provisional  committee  who  has  assented  to 
this  delegationof  authority  will  dependuponwhe* 
ther  the  act  done,  and  on  which  ne  is  sought  to 
be. charged,  waa  or  wad  not  within  the  general 
scope  of  the  auUiority  thus  delegated.  This 
question  will»  in  most  cases,  be  Tor  the  jury ; 
and  the  difficulty  which  may  be  felt  in  answer- 
ing it  will  be  found  to  result  from  the  fact  that 
the  jiowers.  delegated  to  the  acting  body  are 
nsoallv  very  ill^ftned.  It  8eeme»  however, 
that  the  remarka  already  made  aa  to  -the  lia- 
bilSty  of  a  member  of  the  managhig  committee 
foi^tbe  acts  of'  hi»  coi-diMctoia  wiU  in  j^meml 
apply  whM)  a  gmmum^Bnam  as^tQ  this  liability 


s  Seo  pfer  LonI  Mnmftr,  C.  Bh  ^M.  A,W. 

^  See  per  Coltmtm^  J.,  with  Dsfeceiica.  to  a 
benefit  .eooteiy^  TymiL  v.  IKooOiy,.  2  Seott) 
N.  R.  181,  perLoid.^ttM^^^,GL.B-»aJ*w4cW, 
179,  lao. 

i  Bm^HeU  r.  Lmsbmrt;  ID  Jiir;  41S,,  Bot 
Kerridge  v.  Jfeste,  9  C,  &  B;.2fiO.. 


partner  was  to  be  considered  in  all  respecu  as 
a  partner  between  himself  and  the  rest  of  the 
worid,  and  that,  where  the  name  of  the  real 
person  is  introduced  with  his  own  consent,  it  is 
immaterial  what  agreement  there  may  he  be- 
tween him  and  those  who  share  the  profit  and 
loss.  'They  are,'  observed  his  lordship, 
'  equally  responsible,  and  the  contract  of  one  is 
the  contract  of  all.'™  Now,  this  decision  de- 
pends upon  a  principle  which  is  altogether  in- 
applicable to  the  case  of  a  railway  undertakiof^ 
viz.,  that  one  partner  is  an  agent  for  his  co- 
partners for  trading  purposes,  and  the  case 
cited  merely  shows  that  the  same  principle 
must  be  applied  where  a  person  who  is  not 
really  a  partner  holds  himself  out  to  the  world 
as  such.  We  have  already  staled  our  belisf 
that  the  individual  members  of  tfas  managing 
committee  of  a  railway  company  are  not,  Inf 
impUcation  of  lano^  agents  for  each  other,  or  for 
the  entire  body;  but  that  some  proof  must  ba 
given  of  express  or  implied  avthortty  to  tfaeni 
to  act  as  such.  It  most  be  observed,  mor»> 
over,  that  the  test  usuaUy  applitd  for  det«r« 
mtniag  whether  or  not  a  tiaaiog  partnership 
exists,  quoad  third  persoDS,  vis«,  the  pactinikBr 
tion  of  the  parties  in  the  profits  of  the  coneem/ 
is  maiufestly  inapplicable  in^  the  ossa  of  a 
railway  company.    To  such  a  i 


>  2  Camp.  302,  per  £yrs>  C.  J.,  Wam^-  ▼» 
CffriMr,  2  H.  Bla.  240. 

">  Unless,  perhap8>  where  it  om  be  shovB 
that  the  plaintiff  was  not  anpave  that  the  pMtjp 
had  held  himself  out  asapartner,  aikdhadnaC^ 
consequently,  giveahiro  credit*  Soc-per  TisAi^ 
C.  J:,  Holcroft  V.  Hoggins,  L.  J.,  N.  S.,  C.  R 
129^ 

»  Potts  V.  JJy/ott^CE  Trin^Term^aytSS^ 
1*184^. 
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prehend  tbat  the  hw  of  principal  and  agent, 
and  not  that  which  regulates  ordinary  partner- 
ships, mast  be  applied ;  and  we  therefore  con- 
clude that  a  pro^nsional  committee-man,  who 
baa  merely  allowed  his  name  to  appear  as  such 
in  the  prospectus  and  advertiaomenta  of  a 
railway  company,  will  not,  as  a  matter  of  legal 
inference,  be  liable  for  the  acts  of  the  manag- 
ing committee,  unless  he  has  either  taken  part 
in  their  appointment,  or- has  in  some  way  in^ 
terfered  with,  or  acquiesced  in,  their  proceed- 
ings. The  law  was  thus  laid  down  by  Parke, 
B.,  in  a  case  of  Law  y,  WtUon,  recently  tried 
before  him ;  and  the  ruling  of  this  learned 
judge  was  approve.)  of  by  Pollock,  C.  B;,  in 
the  subsequent  case  of  Banks  v;  Gdode,  at  the 
Nisi  Prius  sittings  after  last  Trinity  term." 
It  likewise  seems  to  have  been  followed  in 
■3veral  other  Nisi  Prius  cases,  .which  have  not 
yet  appeared  in  the  regular  reports. 

**  We  may  forther  remark,  that  if  there  be  (as 
wc  have  already  suggested)  any  analogy  be- 
tween the  respective  positions  of  the  committee 
of  a  club,  and  of  a  railway  company,  the  jodg- 
meots  in  Todd  v.  Bmfy,  and  Fleming  v. 
Hector y  which  certainly  deserve,  with  reference 
to  this  sub^ect^  an  attentive  pernsal,  mav  be 
called  in  aid  of  the  conclusion^  which  we  have 
submitted  to  the  reader,  l^e  proper  questions 
then  for  the  jury  in  an  actbn  against  a  provi- 
sional committee*maa  will  substantialfy  be : 
First,  whether  the  defendant  authorised  the 
insertion  of  his  name  in  the  listof  tbe  provi- 
sional committee ;  and  secondly;,  wfaedier  he 
authorised  the  managing  comimttee,  or  their 
agents,  to  pledge  his  credit  for  the  debts  of  the 
concern.  If  the  first  of  these  ouestions  should 
be. answered  in  the  affirmative,  out  no  evidence 
be  f^iven  to  show  a  delegation  of  authority  by  the 
defendant  vXXxk  the  fact  of  his  consent  to  be  a 
nkember  of  the  provisional  committee,  the  se- 
cond of  the  above  questions  will,  it  is  conceived, 
become  one  of  law  merelv,  and  the  verdict  will 
have  to  be  entered  for  the  defsndant;  unless; 
indeed,  where  the  plaintiff  relies  upon  the  terms 
of  the  promectus,  as  showing  a  ddegstion  of 
authority  by  the  provisional  committee  as  a 
body,  in  which  case  tfair  document  will,  under- 
the  circuflostances  supposed,  receive  its  true  con» 
struction  from  the  court :  and  if  Mts  construe* 
tion  should  be  such  as  that  contended  Uk  by 
the  plaintiflT,  the  verdict  will  of  course  be  en^ 
tered  for  him.P 

*^  As  regasds  tfae-«ftirreAo&{eiv,  it  seenis>  quite 
clear  that  they  are  not  partners  in  the  concern 
quoad  the  public ;  they  merely  contribute  to- 
wards raising  certain  funds  for  liquidating-  the 


expenses  insideotal  to  the  uhdertaking,  and 
certainly  cannot  bs  considered  as  expressly  or 
impliedly  authorizing  the  managing  directors 
to  pledge  their  credit  for  any  purpose  what- 
soever. Where,  however,  the  terms  of  the 
prospectus  have  been  complied  with  as  regards 
the  allotment  of  shares  and  the  subscription  of 
the  necessary  capital,  and  the  conditions  pre- 
cedent to  the  formation  of  the  company  have 
consequently  been  fulfilled,  i^  cannot  \f^ 
doubted  that  a  partnership  exists  as  between 
all  parties  embarking  as  shareholdars  in  Ufe 
concern  *"  The  application  for  shares,  how- 
ever, and  payment-  of  the  deposit  will  amoont 
to  nothing  'if  the  shares  subseribed  for  are 
so  few  that*  thi  eoncern  cannot  proceed,  and 
the  scheme  must  necessarily  be  ahoPtive;'' 
and  in  this  case,- according  to  a  recent  and' 
well-known  decision,  the  amount  of  the  de«» 
poeit  may  be  recovered  back  :  •  providing  there  ^ 
be  evidence  to  show  that  the  scheme  has -in 
fact  been  abandoned.*  Even  where  the  sub- 
scribers' agreement  has*  been  executed  it  wUl, 
according  to  the  case  of  Wwttner  v.  Shairp;^ 
be  a  question  for  the  jury  in  an  action  for  fe*» 
covery  of  the  deposit,  -whether  the  deed  tW», 
executed  by  the  plaintiff  with  the  same  undsr- 
standihg  as  the  money  was  paid,  or  whether 
he  was  induced  to  execute  it  by  amjr  misrepre* 
sentation  as  to  the  actual  position  of  the 
concern. 

"  We  shall  conclude  these  remarks  with  re^ 
ferringthe  reader  to  the  case  of  Day  v.  Sharp, 
already  noticed,'  where  it  was- held,  that  an 
action  would  lie  at  suit  of  the  secretary  of  a 
railway  company,  -who  had  previously  bee*  a 
member  of  the  provisional  commitiee  of  the 
company  against  the  defendant,  being  likewise 
a  member  of  the  same  committee,  there  being 
evidence  to  show  that  the  defendant  had  as- 
sented to  the  change  in-the  plaintiff's  position ; . 
and  had  agreed  that  he  should  cease  to  hold 
the  character  of  committee-man,  and  should 
assume  that  of  secretary :  this  decision  appears 
te  have  proceeded  on  the  ground  that  the  de- 
fendant was  by  his  own  aets  estopped  fi^to 
Betting  up  the  partnership  as  a  defence  to  the 
actbn.  It  was  expressly  decided  in  Lucas  v. 
Beaeh^  ^  that  one  shareholder  may  maintain  an 
aetion  against  ano^r  shareholder  in  an  under- 
taking in  respect  of  a  contract  entered  into 
prior  to  the  existence  of  the  partnership  inier* 
sej  and  this  decision  is  ouite  in  accordance 
with  establtsbed  principlesi 


•  See  Barker  v.  Birt,  10  M.  &  W.  61. 

P  The  above  remarks  have  beett  confined  to 
tHat^  point  which  appeare  te  us<  te  be  of  ^e 
most  practical  importaneei  with  reference  to 
the  liaoility  oFproerisiooal '  cemmiHee-meifc.  It 
will  of  course  be  remembered  that  the  pro- 
risions  of  the  deed  of  setttement  raayin  any 
particularcase  have  a  veryuiaterisl  bearinguppn 
the  question  of  liability. 


'  Holmes  v.  Hisigins,  1  B.  &  O.  74,  rscog^* 
niaed  Luoas  w  Beach,  I  SooM^^N.  IL  360. 

*  Walstab  v.  Spottiswoode,  15  L.  J.,  N.  S., 
Ex.,  193,  198 ;  Pitchford  v.  Dams,  6  ^L&'W. 
2^  NktckeUsv.Crpsi^  4  B.  &  C.  8i4t. 

t  Smith  v«  Neweomb,  cor.  Pol/sfOfi,  J.,.atu 
linoolft  Midsumnoier  Assises,  1846. 

"  Cor.  £i^  J.,.  June  23,  1846. 

'  BttI  see  Jlo/me«  v.  Hiffffins,  1  B.  &  C^  74% . 

^  1  Scolt,  N*  R.  350.' 
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CANDIDATES  PASSED  AT  THE  EXAMINATION. 
Michaelmas  Term,  1846. 


Names  of  Candidates. 

Aikman,  John  Robertson        • 
Armitage^  James    • 

Ayre,  John,  jun.     •       «.       • 

Baker,  Frederick    • 
Bedf>  John  Grant  r'      • 
Bel],  RichJBjrd  •        •    .    • 

Bishop,  Robert       •        .        • 
BofidiQj{^>  GeoiKe  Lester     • 
Boykeft^  Thomas  Hebbert      . 
Brabner,  Samuel  Peeling 
Bremridge,  Thomas  Julius     • 

Brooks/rhonm  •       .       • 

Bruce,  William  .        , 

Brumell,  Francis  . 

Canning,  Walter  • 
Cartmale,  John 

Clarke,  Robert,  jun.       «        • 
Cole,  George  Henry 
Coferidge,  Francis  James        • 
Cooper,  Charles  Sidney  . 
Crofi,Jolui    .    •   •        .        , 
Crosse,  John  Macartney 

Grossman,  WiUiam  •        • 
Dain,  Horatio 

Dart,  Philip  Francis  •        , 

Davies,  James  « 

Deere,  John  Morgan      «        • 

Dimsdale»  Frederick 
Duignan,  William  Henry 
Dobinson,  Henry   . 
Dowson,  John        .        ... 
Dufty,  Richard       * 
Fiske,  Edward  Brown    . 
Ford,  Henry  •        .        .        . 
Foster,  Lambert  Blackwell,  jun. 
Fowler,  James 
Gabriel,  Samuel  Hawkes 
Gates,  Christopher  Hill  . 
Gordon,  William  Pierson 

Greenhalgh,  James 

Gundry,  Frederick  Walter      , 

Gunn,  John  ThadJeus    • 

Haddock,  Thomas  . 

Harvey,  John  William  Henry  . 

Heather,  James  « 

Hewson,  ^ederick , 
Hibbit,  Henry 
Hodgson,  Charles  Bernard 
How,  Thomas  Maynard . 


7b  whom  Articled,  Assigned,  Sfc, 

,    Charles  Pearson,  Guildhall 

.   James  Crossland  Fenton*  Huddersfield ;— John  Sterenson,  3, 

King's  Road,  Bedford  Row 
,   William  Powell  Hartley,  Bristol;— Francis  George  Shcrrard, 

Bristol 
,   James  Blythe  Simpson,  Derby 
Charles  Pestell  Harris,  Cambridge 
John  Thomey,  Kingston-upon-Hull 
,    John  Sargent,  Liskeard, 
\yiiliam  Boycott  jun.»  liidderminster 
Edward  Smith,  5,  Chancerv  Lane 

Samuel  Brabner,  Liverpool  ;—Edward  Chester,  Staple  Inn 
Henry  Melhuish  Ford,  Exeter;— John  Mitchell,  Wymondham 

and  Exeter 
Francis  Jessopp,  Derby 
Richard  Ecroyd  Payne,  Leeds 

Geoi]ge  Bromell,  Morpeth ;— John  Stevenson,  3,  King's  Road 
Willmm  Fellowes,  jun.,  Dudley 
Edward  Wyatt,  Lichfield  and  Whittington;— Thomas  Hodson, 

I^chfidd 
Robert  Clarke,  Bath ;— Edward  King,  Bath 
John  Piatt,  5,  Church  Court,  Clement's  Lane 
Francis  George  Coleridge,  Ottery,  St.  Mary 
lliomas  Cooper,  Lewes ;— William  Dui;rant  Cooper,  Lewet 
Frederick  Smith]  3»  Basinghall  Street 
Adam  Taylor,  jun.,  Norwich ;— John  Bayly  Ransom,  Stow- 

market  ;--John  Wickham  Flower,  61,  Bread  Street 
Thomas  Gildirist,  Berwick-unon-Tweed 
William  Leake,  Devonshire  Street,  Portland  Place 
William  Hughes  Brabant,  Savile  Place 
Thomas  Evans,  Hereford ; — Charles  Gwillim  Jones,  11,  Gray's 

Inn  Square 
Alfred  Southl>y  Crowdy,  Swindon  ;—Willian^  Henry  Smith,  12, 

Bedford  Row 
William  Borrodaile,  20,  King's  Arms  Yard 
George  Bradnock  Stubbs,  Walsall 
William  Dobinson,  Carlisle 
William  Priogle,  3,  King's  Road,  Bedford  Row 
Geofge  mwfion,  Nottingham ;— Charles  Butlin,  Ifottangham 
Robert  Fiske,  Becoles;— Randall  Ellis  Burroughes,  Norwich 
John  Geare,  jun.,  Exeter ;— J.  Elliott  Fox,  40,  Finsbury  Circus 
Clement  William  Unthank,  Norwich  . 
George  Paulson  Wragge,  Birmingham 
Nicholas  Lockyer,  Plymouth 
George  Kewney»  Grantham 
Thomas  Harley  Kough,  Shrewsbury ; — Edmund  Boyle  Church, 

38,  Southiampton  Buildings 
James  Cross,  Bolton-le^Moors 
John  Hull  Terrell,  Exeter 
Robert  James,  Ghistonbury ;— Charles  Fletcher  Skirrow,  1, 

Bedford  Row 
William  Rowson,  Pretcot 
Edward  Dvne,  61,  Lincoln's  Inn  Fields 
William  Cfbarles  Moncktoti,  Bardett's  Buildings ;— Francia 

Horace  Moger,  1 7,  Paternoster  Row 
Bryan  Holme,  New  Inn ;— John  James,  W^rington 
Joseph  Hockley,  Guildford 
Thomas  Houghton  Hodgson,  Carlisle 

WiUiam  Wvbersh  How,  Shrewsbury ;— Alfred  Bell,  69.  Lin- 
coln's Inn  Fields 


Candidaiei  paaed  ai  the  EMmnuUum, 


in 


Jamee,  Philip  Frederick . 
Knighton,  John     • 
Knockey^  Francis  Bardett      • 
linmrdt    Richard    Bonghey 
Monk         .        i        .        • 
Uoyd,  Comeliafl    . 
Long,  Giles    .        .        .        . 
Lord,  Charles  Frewen     . 
Lncas,  Charles  Frederick 
Malhm,  Charles     . 
HaUeson,  John  Nisbitt  . 

Mantoo,  Richard  •       « 
Maod,  Edward       • 
Mauk,  Edward 

Mitchell.  William  Hope , 
Moore,  Robert  Bendle    . 

Momn,  Isaac  • 

Northover,  JUchard 
Olirer,  James 

Palmer,  CadwaDader  Edwards, 
jun     .        .        .        •        • 
Parker,  Hennr,  Jan.        .        • 
Patrick,  Charles     • 
Fiayne,  Edward  Turner  • 
Penfold,  William  John    • 
Phillips*  Joseph,  jun. 
Phillips,  William    . 
Poole,  Herbert  Henry    • 

Powell,  Frederick  •        •        • 

Powell,  James,  inn.  • 
Price,  Clement  Uvedale  • 
Robinson,  Henry  • 
Rowdiffe,  Edward  Lee  . 
Sanderson,  John  .  • 
Sewell,  Henry 

Shaw,  Richard,  jun  • 

Shelly,  William  Parker  • 
Sheppard,  Shearman    *  • 

Simonds,  Francis,  •        • 
Sampson,  Renben   .        •        . 
Smith,  Georae  Archer    • 
Smithson,  Wiiliam 
SomerriUe,  Stafford  Baxter     . 
Spraggett,  George  . 

Steedman,  Charles  Tudor 
Thompson,  Richard  • 
"  nom,  Simeon       •        •        • 

Tin,  George  John  • 
Tribe,  Henry  •        •        •        . 
Vosa,  Robert .        •        •        • 
Walker,  Edward     . 
Welford,  Edward  Darison      • 
Wells,  Algernon 
White,  Charlee  Edward  i 
Willmott,  Frederick 

Willa,  William  Ridout    . 

Wilmot,  William  Bendry  • 

Wing,  William,  jmi.  « 

Wrattslaw,  Charles  Edward  . 


Francis  Lewis  Bodenham,  Hereford 

James  Dolman,  Clifford's  Inn 

George  Selby,  6,  St  John  Street  Road 

Roger  Rowson  Lingard,  Heaton  Norris ;  — Tliomas  Holme 

Bower,  46,  Chancery  Lane 
Edward  Lloyd  Powell,  Abergarenny 
William  Long,  47,  Nelson  l^nare,  and  9,  Bourerie  Street 
Benjamin  Edward  Willoughby,  13,  Clifford's  Inn 
Henry  Lucas,  Newport  PSgneU 

Thomas  Mallam,  inn.,  Oxford  '^ 

George  Ogle,  4,  Great  Winchester  Street ;— George  Frederick 

Prince  Sutton,  6,  BasinghaH  Street 
William  Urwick,  Ludlow 
John  Shackleton,  Leeds 
George  Frederick  Manle,  Huntingdon ;— ^HSiam  Henry  TVitt<- 

der,  1,  John  Street,  Bedford  Row 
William  Devereux,  Portsmouth 
Robert  Bendle,  Caritsle;— Robert  Tonlmin,  Staple  Inn;-^Jar. 

Monnsey,  Carlisle 
John  Trerillian  Jenkin,  Swansea 
John  Hennr  Todd,  Winchester 
Septimus  Daridson,  Weavers'  Hall 
Joseph  Francis  Kingdon,  BamsUple;  Cadwallader  Edwards 

Palmer,  sen.,  Barnstaple 
Henry  Parker,  3,  Raymond  Buildings 
Robert  Aiskell  E^vison,  Bishop  Weanndttth 
Henry  Hayman,  Bath 

T.  Attree ;  Somers Clarke ;  and  J.  Sidney  M'Wlunnie,  Brighton. 
Richard  Newcomb  'lliompson,  Stamford 
William  Sowton,  Chichester 
Thomas  Hacker  Body,  00,  Tokenbouse  Yard ;— Tliomas  Po- 

cock,  58,  Bartholomew  Close 
Samuel  Powell,  jun.,  Knaret^boroug^  ;*Chafl.  Lever,  10,  King's  . 

Road,  Bedford  Row 
James  Powell,  Chichester 

John  Blanchard,  York  ;«-WilKam  Richardson,  York 
Francis  Pearson,  Ktrkby  Lonsdale 
Charles  Rowclifie,  Stognmber 

John  Sanders,  Liverpool  ;^>lohn  Shaw  Leigh,  Liverpoc^ 
John  Whitelock,  70,  Aldermanbury 
Richard  Shaw,  sen.,  and  Robert  Artindale,  Bnmley 
John  Clarke  Chaplin,  Birmingham 
Charles  Shearman,  3,  Gray's  Inn  Square  ;-^eofge  Capes, 

1,  Field  Court,  Gray's  Inn 
Alexander  Meek,  Devises 
John  Goo^eve,  1,  Raymond  Buildings 
WilKam  Newton,  East  Retford 
Oswald  Smithson,  York 
Edmund  Baxter,  Doncaster 
Thomas  Samuel  Wright  and  Robert  Frederick  Wdcbman, 

Southern  and  Leamington  Priors 
Charles  Richards,  Llangolkn 
Albert  Smith,  Sheffield 
John  Hamilton,    Berners  Street,    Oxford   Street ;— Thomas 

Francis  Justice,  Berners  Street 
John  Dmmmond,  Croydon 

William  Tribe,  Worthing;— Thomas  Loftns,  New  Inn, 
Henry  Philippe,  Sise  Lane 
James  Taylor  Margitson,  Bungay 
Edward  Welford,  Hexham 
Edward  Daniell,  Colchester 
Edward  White,  Gieat  Mariborou|di  Street 
Ittchard  Carpenter  Smith,  27,  Bridge  Street,  Southwark;— 

Jociah  Wilkinson,  Nidiolas  Lane,  Lombard  Street 
Wilfiam  WtHs,  Birmingbam 
William  Wilmot,  Chippenham 
Charles  MargetU,  Hnntingdon 
William  Ferdinand  Wratislaw,  Rngby 

1  6 
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OPERATION  OF  THE  POOR  REMOVAL 

ACT; 


RELIEF  OF  IRBBKiyViCMBlHKAl. 

^ '  '  It  havuifir '  been^  alleged  that  ireMeUuift  hnn 

either  wholly  refused  or  inedftgTwtrrjy  OTrpjiiUed 

by hoandaof  .guMriiawi  to  jjptmr sfmamv-v/ho, 

through  the  .oyaytio&  of  ^he?  late  .statnterelat- 

ipg  to  the  remoral  of  the  poo9r,.lunw  now  Jm* 

come  tiT«mooa6fe  from  parishes  m  sdM^tkeif 

.mere  rmideut,'ihoi$s^  ssUlsdeisewkere.; -^e 

'  ooDubiamoirerB  hav<^  iaaaedsai;  c|cBiilar  to  hoasde 

of  guardims,  from  which  we  make  the  loUew- 

ing  extract : — 

'^•The  oiimniiMMDera  iiesira  tanpfeaa  opon 

"the  goardieha  that  a  loi^  cmiTaaof  aathonttet^ 

conaiBtiDg  of  legal  decisions  aad  4he  opinions 

jA  the  ablest  teat  wntera  vpoii  the^subject,  has 

'  established  the  rule,  that  ike  poor  are  to  be  re^ 

.    Ueved,  as  their  necessities  regmsSrSumndbif  ^ 

parish  where  they  are  resident, 

''Indeed,  the  proposition  that  .the  poor  who 

^iiapiMn to bedeatitBte  in  sny  fMiticiuar  place 

are  not  to  be  relieved  there  by  the  officers  <who 

have  the  administratioa  of  the  relief,  Jintil  it  is 

ascertained  that  they  are  settled  there,  orooe 

casual  poor,  or  that  some  other  parish  ia  binder 

^a  l^gal'  liability  to  Tepay  the  reUe^  la  «o  xon- 

'  traiy  to  all  established  principles  .upon   the 

aubject,  that  the  commissioners  have  only  thus 

.  adverted  to  it .  heoanse  they  are  .informed  that 

such  a  doctrine  has  recently  been  cironlatedj 

«nd-  may  have  infl^sBeed.  some  -of  the  boards  of 

guardians  in  their  course  of  action. 

''The  commissioners  have  rJready,  in  their 
circuhir  ieCter  of  theMlh  of  October  last, 
pointed  out,  that  no  differenitsimfkttobe  made 
in  the  treatment  of  the  two  clouts 4if  paupers 
settled,. and  paupess  >  simply  ixremovaUe,  with 
reference  to  the  nature,  qaaalityr^r  (quality  of 
rehef  admiaistwed  to  tiiem. 

"  The  commissioners  admit,  indeed,  that  the 

4«casee  of  the  ncm*aaUled'poor  may,  for  the  must 

nftrt,  requ'u%  to  be  caremllv  conudeced  by  the 

Eioards  of  guardians,  who,  oy  the  operation  of 

this  statute,  are  called, upon  to  raievetibem, 

becauise  it  may  be  found  that  the  rehef  heteto- 

fore  supplied  by  a  distant  authority  iuu  been 

inapplicable,  either  in  kind  or  qnantityy-to  the 

'«paity  reqniriiig  it,  or  that  ihecosehaa  not  ^heen 

'  sufficiently  investigated. 

"  If,  therefore,  the  guardians  direeta  careful 
inquiry  to  be  made  into  the  circumstances  «f 
^e  -parties  and  the.  actual  .aeeeaaities  of  the 
cases  with  a  view  simply  of  eatisfyiiig  them- 
selves as  to  the  proper  reuef  to  be  odmimslered, 
and  on  rtoeiviog  the^reault  of  suchinqairy 
proceed  to  administer  the  relief  aathey  Monld 
do  under  similar  circumstaaoea  in'respect.tO'a 
settled  pauper  in  their  union,  no  ol^cclion  can 
be  made  to  their  proceedings.  But  if  any  dif- 
iiBrence  be  made  for  the-purposa  of.  compelling 
.  Jhe  paupers/  now  inemovable,  to  aeek  relief  in 
other .  fMU-iahes,  it.is  ;clear  iliat  the  course  wUl 
be  generally  adopted  by  unions  .and. parishes 
as  a  matter  of  self-defence,  and  that  great- suf 
faring  and  hardahip  to  the  poor  Baat  ensue. 
"  lliere  can  be  no  doubt^yua-aach-axoasae. 


of  proceediifg  is  at  variance  with  ihc  sjgnt  of 
therecent^latnte,  wfaicfa  ■aaaomsrth^tiHR'g- 
Temovift>lcTioor,  sokmRtsthwrtesiaencew- 

maiBs  «cSmged,waiUKrrfliBvdil'i!rMw^«2S 
manner,  and  on'^tfae  same  tenni,'^s  the  aetma 

poor.  '        *        *  i      1^ 

'*' Arid  die  gnardians  arc  roqpeated  to  powt 
mirto'the  telieving  officers  the  effect  of  .theic 
observations,  and  toTvam-lbem  Ibttthetom- 
miastoners  will  consWer  any  yeglect  •  cf  the 
poor  who  may'be  resident  wnhtn'lbeirTefpBe- 
tive  diatricte,  -although  not  'settled  ^>«^» 
eqnaUy  cu^table  with  the  neglect  of  the  settled 
poor,;and:wm  not  hesitate  to  treat  a^yrefug^ 
of  relief  to  the  hrremovable  poor,  on  tlie  ippomw 
of  tbeir  settlement  d8ewhere,as  agroaB^Tioto- 
tiondftheirjduty.  .^^  ^^ 
''"Hie  ^commissioners  Jtdvert'to  one  otter 
point,  namely,  the  cantismanee  rff-n&n-^^ea&tent 
•reZief.  'In  tne  observations  wmch  they  hare 
maJe  in  their  circular  letter  of  the  Itm^cp- 
tember  last  upon  this  sulgect,  they  have  not 
ad^'ised  the  guardians  to  discontinue  the  rthtf 
in  cases  where  the  non-resident  paupers  are 
removable.  They  desire  it  to- be  understood 
that  they  by  no  means  recommend  an  indis- 
criminate i»atbdrawal  of  such  relief.  They  be- 
^eve  that  the  board-of  guardians  may  find  It 
desirable,  in .  many  cases  in  which  the  atatirte 
does  not  apply,' to  continue  that  rehef,  and  the 
commissioners  do  not  consider  that  it  would  be 
unlawful  for  them  to  adopt  this  course,  although 
it  may  not  be  advisable  now  to  idlow  it  for  the 
irst  nme  even  in  cases  where  it  would  not  be 
unlmrfiil."  , 


AfJALYflCAL  DIGEST  QF  CASES, 

.HSPORTBD   IN -ALL  TH8  t^UOTM. 
iCpttttK;  of  'Sitgdtt' 

IjAW  of  property  and  convey* 

ANCINQ. 

AP1>01NTMBNT. 

1.  The  mere  fact|  that  a  party,  having.a 
powerbydeedto  revoke  aad  makeanewap- 
pointmait  of  trust  'funds,  kas  Jtttamptad  to 
make  such  revocatianandtnewappoiBtmeatlv 
will,  owing,  to  her  haying  forgotten  the  restxic- 
tioM  of  the  power,  and  being  at  the  time  un- 
abla  toproenre  the  deed.^-^iaBot  a^i^und  npn 
which  equity  whl  supply  the  fomal  axecntisn 
required  bythe  terms  of  the  power,  or  give  to 
the  wHl  the  effect  of  a  deed,  or  convert  the  trat- 
toas  of  the  .property  into  trustees .  for.  the  ^- 
■eon  who -would  be  appointees,  if.  the  will  wen 
a  good  eaeeution  of  the' power.  ^dSmekeUr. 
Bienkhoruy^liaxe,  131. 

.2.  Lands '^eire  liiaitad  to-ia^^fatlier  for  IStt, 
witha  power  of  appointment  amosigBt  his  -dhii- 
dren  ;  and  in  default  of  ^appointment,  to  the 
cbtklren  AS  .tenants  ;in  comman  in  iiee.  Hw 
^ther  and  his  eldest  son  (there  being  several 
chi^ren)  joined  in  a  fine  and  recovery  of  "the 
eatate  ^utdM^g  advised  that  tho  oonaeiqusneB 
of  their  act^was  to  vest  the: fee  in  the  lather 
^done,  he,. please. and felaaae,  con«|y«d«lfaB 


•  Jlkfttlifnftr^Skfjfiit  ^^BiMf  .*  -'VmU  ijjjTSipmy  i 


m 


'6.  Vlfef#|^^^.— ^C/Mi^Aontl  vjgreemen^.'^'X 
hamg  prmmt  at  tfacp  tKai6«e*  \^m  iS&L&na^  appuinttfl  a  larger  poitinm  of 'the 


It  of  dre  eonaklmiiaiMDtfaeytloif  Ins  mm 
I;  the  am  hamt[  -preaHit  at  tfa9tiui6«e* 


J  to.tiie  coiive5QBiee. 

^..'^ 

which  he  sidMeqiiisitly  aequiiedrts  bound  hy 

iHs.«saeiit  to.tfae  eooveytoee  to  the  pnrefaaeer. 
If  a  fitthfr,  ^having  a  fntirer  to  appoittt  'to  a 

•«hUd,'irithmit  mkio^  an  actual  appotntmeat, 
coacur  witii  the  child  in  making  a  eettlemant, 

;  iMch  cannot  have  effect  vnleM  ihranj^h  a 

•  ^rarioue  lappokituiBut,  ^t  ▼eiy-diapodtton  is 
considered,  lit,«a  an  aippdntmettt  to- the  chiM, 

•aiMitkanMA  settkBient  hyitbe.chihl  «f  the 

:Lprafiertv«|ipoint€d:  bat  if.  the  intention 'of  the 
parties  be,  not  to  execut^Che power  of  appoint- 
ment, but  to  operate  on  the  esiale  in.defaQlt  of 
appointment,  and  if  the  transaction  considered 
as  an  appomtment,  would  be  a  fraud  on  the 

'  .power»  the  conrt  will  not  imply  an  appointment, 
none  such  having  been  actually  made.  .TAoiap- 

.  son  V.  Simp§o»,  3  J.  Sc  L.  iiO. 
And  see  8  Ir.  £q.  Rep.  55. 
3.  C.  baring  power  to  appoint  a  money  fund 
to  all  and  every  or  any  chUd  or  children  of  hers, 
and  to  the  ezdurion  of  any  one  or  more  of 
them,  in  such  shares  and  pavahle  at  such  times 
as  she  should  appoint,  aiid  in  default  of  ap- 

'  poictmeht,  to  be  equally  Bivided  betn'een  them, 
by  her  will,  appointed  aifferent  sums  to  several 
of  iier  children,  and  reciting  that  her  daughter 

'  M.  had  declared  her  intention  of  becoming  a 
nun,  and  had  redred  into  a  convenC  preparatory 
thereto,  she  declared  that  she  deemed  her  pa- 
tranonjin  that  caaeaoffieient  Cor  her  mainte- 

■JDMBoe;   bat  in  case  Jf.  afaoald  disnge  her 

'  mind  and  return  to  her  famiiy  and  friends,  she 
beqoealhed  1,000/.  to  trustees,  in  tmst  for  JIf , 
to  receive  the  interest  of  the  same  dnring  her 
life,  and  at  her  decease  to  be  divided  amongst 

.  her  children»if  any;  or  hi  either  case  of  her 
not  lesvhif^r  the  convent  or  not  leaving  any 
isaae,  the  1,000/.  to  he  divided  amongst  her 
three  4latvhten  theiwn  named;  and  she  be- 
Doaathed  to  her  saidttinee  daughters  any  reai- 


property 'to- one  von,  and- by  deed  bearmg-:diite 

;h  the  aonhad  in-lhe4itods,  ^eh^rtiyitfbsr^Hie  son* mortgaged  it.  Both  decfis 

-of  tbe  'coilveyaiiee,  ^  b«t  not ' that  ^vere  prepared  by ihe -asortgage^a^solidtor; bbt 

^rete  ^ih  attested  hy  ^famHy  solxcitbr  ofn&e 
father  and  eon.  1^  mortgege-and-  receipt 'cii* 
thirsod  treated  Aemoneyas  piud  tothe-smi ;  -Wic 
ihe'&tlier,Mrhorhad  a  legal  estate,  "was-aiiartyio 
the  mortgage,  aiid*the  aanrtsagee  wrote  alettfcr 
of:  the  same  date  to  thefa&^/piumigBBK  tfct 
to  call  in  the  tnoney  fsr  tfare^::  ^ears.  Bthh 
H^tr  and  son  johted  in  a*  ooliateral  hoiM;  *^rhe 
drift  wMTtgage  furnished  to  the  family  soliift* 
tordiflered  in  date  from  tliat  executed,  'ibt 
underhand  agreement  was  aHqged.lntt  not 
proved,  to  have  been  maSle  'by  the  mortgaj{etfa 
solicitor,  •agiHDSt-Vhom  Hie*  bill-was  dismitoed 
by  consent.  .Thece  ^ms  not  .^iroof  that  the 
father  received  the  oKuieyi  except  a  transfer 
to  his  credit  at  a  banker^s,  a  toni^fderabte  time 
after  be  became  a.haBkfptsome  years  subse- 
quently. In  a  suit  to  iapaacb'-the  transaetion 
as  a  fraud  on  the  power  and  unfair:  Held, 
that  although  the  traoaaction  was  suspicious* 
itmnat  he  miapeated  in  famdr'^  the  morU 
hgogee.  JOamikm  v.  JSntan,  A  Jr.  fiq.iB#* 

ars.  » 

6.  .Byaamarchme.aettleBMBt,  .Teoiting  ^that 
the  lady  was  entitled  to  an  annuity  chargeditfn 
the  eatate  bf-her  wad  hy.  vtionmt  nanriage^and 
thiAdMseBtawan  iaade4itate:to  meet  it,^ 
lady  assigoad  the  anavity  and  tbe  arrem^Mid 
iutoae  paysKflfs  .thsreafwn  tnut,te  focRVOiao 
SMich  .as.  the  rants  mmoAd  omswer  hr  thohaM- 
lifc  of  heMdf  and  iuidiand,  awl.to  hafal  li» 
arrears diendne and  thnBafler4o hecomeidMo, 
hi  coaaequoBeeaf  tfarraolsrhaiag.insnAeialt 
to  amwer  tha«nma.  oaAniat,  if  her  oan  ahanld 
atlamaiv&c.,.in  her  Retime,  40  releaae  th«0, 
htttif  he  shMildiyB  hcfoie  her  »id«r.«ge,  Jim., 
zthat  tiie  anear»dae«ad  tohecome  dMcal— M 
form  a  f  wid  mAjiect  to  Jhe  mp^mtaant  of  the 
avila;  aiidit  was  doebiod  in  the  asaan  time, 
ahouUheeoomaithtr 


_  of  the  find  that  might  be  after  paying  the  Ubariutely  vested  an  theaoo^or  anlject  to  ihe 
several  knacias  in  her-will  mentioned :  HM,  |>wife'a  appasntmsnt,  the  tniateea  should  ii^«- 
1st,  that  the  power. anthofaaed  an  appointment  i  qain  paymeat  af  them.  The;  aan  >alteB^^, 
lo  take  effect  upon  the  happening  ofacon-iami  the  teats  afterwaids. became  aaffitaaai  to 
taigeaoy ;  aadly,that.theMteiiest  whteh  should  ipay  the  annuity  sad  leave  -a  sarphia:  HM, 
accrms  joh,  the  0,000/.  while  ^e  oaatmgeacy  i  dait  thoagh  the  caae  was  not  dhreetlyaaittam 
waaoB^alennned,  passed  under  thefreaidoary  |  the  deed,  dm  >aifaaia  iasce  not  xaii 
bequeetr  inthe^wiU.  GavfifsM  v.  Jtfu^aii^  ^  J. 
&  L  142. 

4.  The  aaeeotton  of  a  power  to  appoiat  a 
>}ointiire  and  postioos  for  childfen  by  deed, 
aoppaitad'  in  eqaitjr  though  axeeated  by  «wiU. 

By  Buririage  artictes,  a  proviaion  aaa  amde 
ior  theioiOBded  wife  aad  the  children  of  the 
aMTriag^  andapower/was  given  to  theiuiafaaad 
to  appoint  a  jointure  for  any  wife  or  wives  he 
night  naarry,  and  in  the  like  nMoner  to  appoirit 
poctiana  £ar  yatmgcr  children :  HM,  that  the 
.poverto  appoait  foaUure  and  portioas  was 
coniaed.io4be  children  of  a -second  er -subse- 
quent marriage.  MUk  ¥«  MilU,  6  Ir.  £q.  Rep. 
.1^. 


agaiaataiBsattgagea  of>thaaon. 

Thecoav^aaoe  UMbr  the  fanaar£agifth 
laaahKBt  Act  to  the  poDvisianal  asaigaae,  as 
within  ;the  Oeneml  Registry  Aet,  nor  m  liie 
Neistmtion  of  it  disp8B«sd«rit}i  by  the-asgistca- 
tioa  of  the  aanveyaace  by. the  fra^«»n^ 
the  creditor's  assignee.  Battersby  v.  Boctffwtt, 
a  Ir.  £q.  Rep.  ddA. 

Gass  «kMl  4a  Um  j«dgiM«l:  WathaiMB^. 
iTi6,fi  Bia^t:;  ^^C.S  \)^  GtiMO. 

See  Htuband  tmd  m/e,4;  Pqwer. 

AUCTION. 

;P9fingi--fAt  the  saikyof  an  estate -hy  paWic 
•f  ihe.«aBditians  ihtiiNI,  that ifae 
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]|]gheit  bidder  •boidd  be  the  purchsMT ;  a  per- 
son attended  who  had  no  intentbn  of  being  a 
purchaeer*  but.  was  employed  by  the  vendor  to 
bid,  in  order  to  prevent  the  property  from  being 
Bold  at  an  under-value ;  and  tnis  person  made 
several  biddiiigs,  tUl  he  reached  the  sum  of 
,  660l.>  when  he  ceased  to  bid.  The  property 
'  was  aftem'ards  parchased  for  690/.  Upon  the 
porchaser  objecting  to  perform  his  contract,  00 
the  ground  tbat  pu^^  had  been  employed  at 
the  sale,  the  court  decreed  speciid  performance, 
the  purchaser  declining  to  have  the  ^*alidity  of 
the  fcontraet  tried  in  a  court  of  law. 

Qtutre,  whether  the  declkrations  of  an  auc« 
tioiieer  at  a  sale,  to  the  effect  that  theM  were 
BO  puffers,  are  receivable  in  evidence,  unless 
the  expressions  used  are  put  in  issue  by  the 
pleadings.  Woodward  v.  MUler,  3  Coll.  279- 
See  notes  on  this  case,  p.  26,  ante, 

CHpSS   IN   ACTION, 

Sea  Mutbimdvnd  W^t, 

CURTBSV. 

See  Tfumtfor  Itfe. 

DEBD. 

1.  CoiM/rucf foa.— The  words  '*  during  thar 
yAsxX  and  natural  lives,"  in  a  settlement,  keld^ 
to  mean :  ''  during  their  joint  lives  and  the  life 
of  each  of  them.^'  SmUh  v.  Oakes,  14  Sim. 
123. 

'  2.  Cbiw/mctfON.  —  XJUvnateUmHtatim^^ln 
1773,  A.  married  A,  who  was  seised  in  fee  of 
estates  in  Denbighshire.  By  their  marriage 
articles  they  covenanted,  that  Xf.  and  N.  should 
#tand  seised  of  £. Restate,  (which  were  men- 
tioned by  their  names,)  to  the  use  of  A,  and 
B,  for  their  lives  and  the  life  of  the  longer 
Hver  of  them,  ronainder  to  the  use  of  their  first 
and  other  sons  in  tail.  B,  had  an  estate  in 
Denbighshire,  called  Has  Madoc,  which  was 
not  mentioned  in  the  articles.  A.  and  JB.  had 
two  sons,  ftt  1802,  they  and  thehr  elder  son, 
eonv^ed  all  their  estates,  including  Plas  Ma- 
doc, to  a  tenant  to  the  pra^ipe,  and  afterwards 
suffered  recoveries  of  them,  tor  the  purpose  of 
barring  all  estates  tail,  reversions,  and  remain- 

.  ders  in  the. estates,  and  resettling  them  to  such 
uses  as  J.  and  B,  and  their  eldest  son  should 
ajppoint,  and.  in  default  to  A,  and  J9.  for  their 
lives,  and  the  life  of  the  longer  liver  of  them, 
remainder  to  their  uses  as  the  elder  son  should 

.  Appoint,  and  in  default  of  such  uses  as  the  said 
estates  were  and  stood  limited  to  by  the  articles : 
HM,  that  the  ultimate  limitation  is  as  wholly 
Inpperative  at  law,  ,and  that  it  had  no  effect  in 
«quity,  upon  Plas  Madoc*  and  that  subject  to 
the  powers  of  life  estates,  there  was  a  resulting 

.  use,  as  to  it,  for  B.  in  fee.     Yowdt  v.  Jonm,  14 

,  Sm,  131. 

2.  B/elmte.-^Cojuitructioiu — A,  and  B,,  his 
surety,  executed  a  joint  and  several  bond  to  C, 
eonditioned  to  be  void  on  payment  of  5,000/. 

C*.  proved  the  5,000/.  as  a  specialty  debt, 
under  the  decree  in  a  suit  instituted  by  A.'t 
credi^rs  after  his  death.  Afterwards,  B.  paid 
the  5,000/^,  aud  thereupon,  C.  executed  lo  him 


a  general  release  of  all  dsims  and  demands  la 
respect  of  the  bond,  and  bv  the  same  deed» 
covenanted  to  stand  posseasca  of  all  the  monies 
to  be  received  under  the  proof,  and  of  all  the 
securitiea  for  the  5,000/.,  in  tnist  for  B„  smd 
to  use  his  utmost  endeavoure  to  obtain  pay** 
ment  of  that  sum  for  B. -«  benefit. 

Ueid,  that  the  legal  effect  of  the  release  was 
not  controlled  by  the  covenant,  and  thsl  the 
&Uster,  when  he  made  1ms  report  in  psmmce 
of  the  decree  was  justified  in  disallowing  the 
5,000/.  as  a  epeciakf  debt,  and  in  allvwin^  it 
merely  as  a  eiaufle  comiraei  debi  to  B.  Wmr» 
wkk  V.  BtcAorofon,  14  Sim.  261. 

Casfft  ehed  in  the  Judgnwtit :  Payler  v.  Il«<«i«^ 
iliaw,  4  Man.  &  8el.  4<S;  fiolW  v.  FoiWa,  S 
Brod.  A  Bing.  88. 

Seein/afU,  1. 

Dowsn, 

Marriage  articles  containing  a  bare  covenant^ 
that  if  a  husband  should  die  m  his  wife's  life- 
time, without  leaving  issue,  she  should  be  en- 
titled to  one-half  of  whatever  real  or  personal 
estate  he  should  die  seised  or  possessed  of,  and 
containing  no  provision  in  the  event  of  his 
dying  leaving  issue :  Held,  from  the  general 
interest  apparent  on  them,  to  bar  the  widow  of 
her  dower  out  of  the  remaining  moiety  of  the 
hukband*a  estate.  HamUion  v.  Jajkson^  8  Ir. 
Eq.  Rep.  195. 

Cuses  cited  in  tbe  judgment :  Visard  ▼.  Loiigd«iw 
S  Atk.  8  ;  S.C.  1  Ves.  55;  Wilcocks  r.  Wa* 
cocks,  S  Vern.  568. 

FBE-FARM   RENT, 

Tenant  in  fee  bof  rowed  money ;  to  secnre 
the  payment  whereof,  with  interest,  he  con- 
fessed a  judgment  in  double  the  amount,  and 
put  his  creditor  into  the  receipt  of  a  fee-farm 
rent,  which  was  equal  in  amount  to  the  annual 
interest :  and  afterwards  devised  all  his  estates 
to  A,  for  life;  remainder  to  B.  for  life;  re- 
mainder to  the  first  and  other  sous  of  B.  in  taiL 
A.  died  in  1802 ;  the  full  amount  of  the  judg- 
ment being  then  due  to  the  creditor,  who  had 
not  been  paid  interest  sines  1786.  B.  died  in 
1824,  never  having  received  any  part  of  the 
fee-farm  rent;  but  his  executor  were  paid  21 1 
years'  arrean  of  the  rent.  B.  having  in  1824 
paid  off  the  judgments,  and  taken  an  assign- 
ment of  it  to  a  trustee  for  himself :  HM,  thst 
his  executore  were  not  at  liberty  to  retain^  aa 
against  the  remainder-man,  the  aireare  of  the 
fee-farm  rent,  received  by  them,  and  to  leave 
the  arrears  of  the  interest  a  charge  noon  tbe 
estate;  particularly  as  B.,  in  1803  ana  1821, 
became  a  party  to  family  settlements,  in  whidi 
the  estate  was  dealt  with  as  if  the  fee-farm 
rent  had  been  applied  in  payment  of  the  inter- 
est, and  benefits  were  given  him  by  those  set- 
tlements. Cauffield  v.  Magmre,  2  J.  &  L. 
141. 

Cases  cited  in  tbe  judgmeat:  Trscy  ▼.  Lsdy 
Hereford,  f  H.  C.  0  128  ;  Rcrel  r.  \V«tkiB<* 
son,  1  Ves.  93;  Lord  Posi^yn  ▼•  Haglws,5 
Ves.  99  ;  Bulwtr  v.  Asdey,  I  Pbil.  tH. 

S8TATB. 

I    1.  BssuMMsfer  sipeslanl.--Ia  1«09,  (nt  whadi 
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time  A,  wa»  dead,)  B,  and  her  eldest  ton  exe- 
cuted deeds  and  iuflfercd  recoveries,  by  which, 
(after  recidng^  that  the  son  had  contracted  for 
the  purchase  of  B  's  Hfe  interest  in  the  estates, 
exce|it  Phis  Madoc,  (which  was  mentioned  to 
be,  but  was  not,  thereinafter  more  particularly 
described,)  to  the  uses  after  expressed ;  and 
they  granted  the  estates  to  E,  J.  and  his  heirs, 
save  and  except  to  B^  durin^f  her  life,  out  of 
the  grant,  the  estate  called  Plas  Madoc,  to  hold 
the  premises  thereby  granted,  (except  as  there, 
inbefore  excepted,)  to  E,  J,  and  his  heirs,  sub- 
jec^  as  io  Plas  Madoc,  to  a  mortgage  thereon, 
to  uses  which  were  declared  of  ail  the  esUtes, 
the  last  being  for  the  elder  son  in  fee.  Heid, 
"^kw,  that  betook  an  estate  in  fee  in  posses* 
sion  in  Plas  Madoc.  Heid,  in  eqnity,  that  he 
took,  at  the  least,  an  estate  in  fee  in  remainder 
expectant  on  B.'s  death  in  Plas  Madoc.  Youde 
Y.  Jones,  14  Sim.  131. 

2.  Partial  irUerett, ^Tiiose  who,  with  notice 
of  title,  deal  with  a  person  entitled  to  a  partiid 
interest  in  an  estate,  are  responisible  for  any 
dealing  with  the  property  which  professes  to 

.  encumber  and  embarrass  the  estate  of  the  other 
persons  claiming  under  the  same  instrument. 
They  are  not  at  liberty  to  deal  with  the  estate 
so  as  to  embarrass  the  other  iwrsons  claiming 
under  the  same  instrument.  Niioa  V.  Robinson. 
2  J.  &  L.  4. 

3.  Estate  for  Hfe  by  implication  in  real  and 
personal  estate.  Coekskott  v.  Cockshott,  2  Coll. 
433, 

See  Tenant  for  Life, 

HUSBAND  AND  WIFE. 

1.  Ckose  inaction, — Construction, — Settle* 
ment, — ^A  married  woman,  an  infant,  having 
hecome  entitled  to  900/.,  under  the  trusts  of 
her  mother*s  settlement,  the  trustees  naid  40a{., 
part  of  it,  to  her  husband,  upon  the  under- 
standing that  he  should  settle  the  remaining 
500/.  for  the  benefit  of  his  wife,  in  the  manner 
after-mentioned*  Accordingly  the  trustees  paid 
the  50p/.  to  M.  and  M,  the  husband's  nomi- 
nees ;  and  bv  a  deed  made  between  the  hus- 
band and  wife  and  M.  and  N,,  it  was  declared 
that  Jf.  and  N,  should  pay  the  income  of  the 
500/.  to  the  wife,  for  her  separate  use  for  life, 
and  that  after  her  death  the  principal  should 
remain  upon  such  trusts  as  she  should  appoint 
by  will,  and  in  default  of  appointment,  in  trust 
tot  her  next  of  kin,  according  tb  the  Statutes  of 
Distribution.    The  wife  survived  her  husband. 

Held,  that  the  settlement  was  binding  on 
lier ;  and  that,  under  it,  she  was  merely  entitled 
to  the  income  of  the  500/.  for  her  life,  and  not 
to  the  principal  absolutely.  Hansen  v.  Miller, 
14  Sim.  92. 

'  2,  Ckose  in  action. — ^A  female  infant,  being 
entitled  to  the  reversion  of  a  chose  in  action, 
expectant  on  the  decease  of  the  survivor  of  il. 
and  B.,  she  and  her  husband  covenanted,  in 
contemplation  of  their  marriage,  to  assign  it  to 
trustees  in  trust,  as  to  one  moiety,  for  the  hus- 
band absoUitdy,  and  as  to  the  other  moiety, 
for  the  wife  and  the  issue  of  the  marriage. 
The  hnabnnd  died  first,  and  afterwards  A.  and 
A  died.     HM,  thai  the  wife  was  entitled  to 


have  the  chose  in  action  transferred  to  her.   Le 
Vasseur  v.  Serattony  14  Sim.  116. 

CiiM  cited  in  the  iudgmeat :  Klwrin  v.  WaUisai, 
13  Sim.  309. 

3.  Separation, — Coofficm/.—SfflPifr/e,  that  a  co- 
venant before  marriage  that,  in  case  of  any  se- 
paration taking  place  lietween  the  husband  and 
wife,  the  husband  shall  make  a  certain  pro- 
visiim  for  his  utfe^  is  void.  Codbei^ev.  Coc^- 
sedge,  USltA^^U. 

4.  Post  nnpiUd  settlsmantn-^Re^tion  pf 
wift's  chose  in  action  into  pots^s^w^-^Wiff^s 
poverpfappointment.^^By  »  post^nup^  set- 
tlement, reciting  that  i^  siil|i  of  ftock,  origi- 
nally standing  19  the  nam^of  the  wife,  hijid 
been  transferred  into  those  pf  trustees,  apd 
that  it  had  been  agreed  that  a  promi^ory.  note 
for  500/.  given. to  the  wife  bv  her  broker, 
should  be  cancelled,  and  that  he  should  give 
his  bond  to  ^he  trusteee  for  the  kmount,  it  was 
witnessed,  agreed,  and deolaKd.tlMttJhe  trus- 
tees should  stand  possessed  of  these  funds,  in 
trust  to  pay  the  interest  and  dividends  to  the 
husband  for  life ;  and,  upon  the  death  of  the 
survivor,  to  transfer  the  funds  to  the  children 
of  the  marriage  and  in  case  there  should  be  no 
children,  then  to  such  persons  as  the  wife 
should  by  deed  or  will,  during  and  notwith- 
standing her  cov.erture,  appoint ;  and,  in  de- 
fault of  such  appointment,  to  the  husband,  hie 
exeicutojrs,  administrators,  and  assigns.  There 
were  jno  children  of  the  marriage.  The  wife 
survived  the  husband.  Held,  that  in  the  event 
of  the  death  of  the  wife  without  making  a  valid 
appointment,  the  fund  would  belong  to  the 
husband*^  pcrsqnal  representative,  as  having 
been  reduced  into  the  busiband's  possession  bv 
the  settlement.  Bamham  v.  Bennett,  2  Coll. 
254. 

Cs«*s  cited  by  the  court:  Scswer  v.  Blunt,  7 
VaB.«94;  Wall  t.  TomUosoa^  ia  Ves.  4t3; 
RyUnd  v.  Smiih,  1  MyL  4b  Cry  53,  . 

5.  By  a  marriage  settlement  a  sum  of 
30,000/.,*  Irish  currency,  was  invested  in  trus- 
tees, upon  trust,  out  at  the  interest  and  diti- 
dends  of  two  equal  third  parts  of  it,  together 
with  the  interest  of  dividends  of' the  remaining 
third  part,  to  make  up  the  annual  sum  of  500/., 
and  pay  such  annual  Pvxa  to  the  husband  and 
wife  during  the  lifetime  of  il. :  Held;  that  the 
husband  and  wife  were  entitled,  during  the  life 
of  A,,  to  the  income  of  the  remaining  third 
part,  whether  it  did  or  did  not  exceed  500/.  per 
annum.    Davis  v.  Morier,  2  Coll.  303.   ' 

6.  Equity  to  a  settUment.-^Apreement. — In- 
terest  of  the  children, -- A  married  woman  da- 
titled  to  a  legacy,  appeared  by  her  counsel  at 
the  hearing  of  the  cause,  and  claimed  her  equity 
to  a  settlement  out  of  the  fund.  The  legitcy 
was  directed  to  be  carried  to  the  separate  ac- 
count of  the  husband  and  wife.  The  htts- 
band  was  a  bankrupt,  tad  hts  assiufnte  sold  his 
interest  in  the  legacy.  The  solicitor  for  the 
purchaser  and  for  the  wife  agreed  to  refer  the 
claim  of  the  wife  to  their  counsel;  and  the 
counsel  determined  that  she  was  entitled  td  m 
settlement  of  the  moiety,  subject  to  the  costs. 


aaa 
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Before  -any-  further  steps  vere  token,  tlie  wife 
flied;  leaying  children :  Held^  that  the  hushaad 
and  those  claiming  under  him  were,  by  the 
tffteye  which  had  bran  taken,  bovnd  to  allow  a 
settlement  of  part  of  the  fund  upon  the  wife 
and  children,  juid  that,-«pon  thedaath  lof  the 
wife,  the  children  wera  entitled  to  the  portion 
<  which  would.  ha?e  heen  settled.  LU^^d  y,  Jlis- 
Ms,  5  Hare,.  149- 
•     CleeJoMM^;  Seitlememt,  1/ 


lUdMmifATK  CHILI 

Not  !»•  «f*e.  — 'SerMe,  every  gift  to  illegiti- 
mate children  not  in  esse  is  void/and  there  is 

no  distinction  between  xases  where  they  are 
ilescribed  by  reference  to  a  particular  father, 

-mod  where  not.   'Cowaor,  in  re,  8  Ir.  Eq.  Rep. 

'401. 

INFANT. 

1.  MtmUenanot.^Deedt — (UmvtrutHtm, — A 
'  lenale  mfaat  was  entitled  to  have  ti  portion  of 
^SOgOOO/.  raised  under  the  trusts  of  a  term,  on 
her  attainiiig  ^t,  or  marrying  under  that  age ; 
nnd  the  estates  were  chained  with  the  payment 
^of  such  yearly  sum  for  her  maintenanee  in  the 
meantime,' iwt  exceeding  what  the  interest  of 
her  portimi  would  amount  to  at  such  rate  (not 
^'^eoiceeding  ^l,  per  cent,  per  annum)  as  her 
'  father  should  from  time  to  time  appoint,  and 
in  default  of  such  appointment,  then  of  such 
yearly  sum^  not  exceeding  the  amount  of  in- 
terest after  the  tale  aformid,  as  the  trustees 
or  trustee  of  the  term  should  deem  eirficient 
and  proper;  tlM  said  yearly  sum  to  be  free 
-from  all  dechictions,  «na  to  be  raised  and  paid 
in  such  manner  and  at  such  times  as  to  the 
trustees  for  the  time  being  should  seem  meet, 
llie  fetherdied  without  baring  made  tmytip- 
pointment  as  to  the  sum  to  be  applied  for  his 
"daughters  mainlenanoe.    Held,  that  ahe  was 
not  entitled  to  be  allowed  maintenance  to  the 
full  amount  authorised  by  the  deed,  but  that 
the  amount  must  be  settled  by  the  Master. 
hygon  y.Lord  Coventry,  14  Sim.  41. 

Cases  cited  in  the  judgment:  Codiiagton  r. 
X^d  Foley,  6  Ves.  380;  Foljambe  f.  Wil. 
loughby,  t  Sim.  &  Stu.  165. 

3.  A  iemaleinfent  was  entitled,  oajvttaimaff 
Al,  m-  marryiiq;  under  that  age,  to  .have  ■& 

v-nertion  raised  out  of  aalates  of  which  her 
ocotherwaa  tenant  in  tail,  and  to  bemaintained 

««ut  of  the  lenta  in  the  meantime ;  and  she  was 

valso  entitled,  on  the  happening  nf  At  sasae 
events,  to  a  sum  of  stodc,  and  to  be  maintsined 

<«at  of  the  dividends  in  the  meantiaM;  aubject 
ao  which  the  dividends  were  to  be  accmnukHod 
nnd^ddedto  the  capital.  He^  duU  ahe  mast 
be  maintained  not  of  the  nnts,  and  not  out  of 
the  dividends,  thai  arvangemcnt  being  snest 

•  hewsfirial  to  her.  I^^en  v.  Lord  Caomtry,  14 
43i^.  41. 

3*  Wheteafeasale  infant  bad  beenmade  a 
wuid  of  court,  and,  in  oontemplalion  of  her 
.marriage,  tenna  lor  the  settlement  of  her  pro- 
^rty  and  that  of  her  intended  huiliand,  (which 
s4«%the  henvfit  of  the  intended  hosband 


and  udfeandthe  issne  oC  the  marriay,)  *had 
bean  approved  by  the  Maater,«nd  hia-nppio«sl 
had  been  confirmed  by  the  court,  it  was  held 
not  to  be  competent  to  the  husband  and  wife, 
by.delMring  ihe  marriage  till  after  the  vrS^  had 
attained  her  majority^  and  enterinsc  into  fresh 
settlementa,  to  defeat  the  settlement  .of  the 
court.  Principles  on  which  the  court  acU  in 
relation  to  the  marriage  of  infants  and  the-aet- 
tlement  of  th^r  property*  Uobttm  v.  Ferraky, 
2  CoD.  4L2. 

4.  A  portion  of  Ihe  income  of  an  inianre 
real  estate  ordered  to  be  applied  in  chari^. 
Langton  v.  Braekembwaey,  2  Coll.  446. 

JO^NTUBB. 

A  covenant  by  the  husband  in  marriage  ar- 
ticles to  provide  a  jointure  of  200/.  sterling  per 
annum,  such  jointure  to  be  levied  on  the  lands 
of  D.  and  B..  though  the  jointure  be  paid,  will 
not  bar  the  wife's  right  to  her  distributive  share 
of  the  personal  estate.  Crteigh  v.  Creayk,  8  k. 
Eq.  Rep.68. 

Cases  etted.in  the  jedgmeat :  Visard  w  •  Laqpim, 
Kelyng^,  18;   Cfsaewell  v.  Bjrvaa,  d  Dro. 

.See  Hntkamdund  Wife;  MmrM  Wwmmu 

1.  A  lease  was  made  for  three  lives,  and  the 
survivor  of  them,  and  for  the  lives  and  life  of 
such  other  .person  end  persons  as  should  be 
nominated  by  the  lessee,  his  heirs  and  assigns, 
upon  the  death  of  any  of  the  parsons  for  whose 
lives  the  premises  were  granted,  or  upon  the 
death  of  any  such  person  or  persons  as  should 
at  any  time  thereafter  be  nominated  for  -ever, 
according  to  the  covenants  and  agreements  for 
that  purpose  thereinafter  contained.  The  lease 
did  not  contein  an  express  covenant  by  Ae 
lessor  to  renew;  but  the  lessee  covenanted, 
within  six  months  after  the  decease  of  each  of 
the  cestuis  que  vie  therein,  and  of  each  person 
who  slurald  thereafter  be  ncmtinated,  to  pay,  in 


the  nature^f  a  fine,  for  each  person  so  dymg, 
to  the  lessor  and  his  heirs,  a  pepperconi,  u  de- 
manded, and  powers  of  dbtrees  and  entiy  in 
case  the  fine 'Should  be  in  anrear,  were  reaerved 
to'theleasorand  his  heirs;  and  the  lessor  co- 
^venanted  that  the  lessee  and  his  heirs, 
the  rent  mid  fines,  might  quietly  enjoy  i 
ing-to  the  true  intent  and  meaning  of  die  hu 
denture :  Held,  that  this'^ws  a  lease  for  lives 
renewsible  lor  ever.  X^ketmkers  v.  Qantsen,  a 
J.«cL.99. 

-2.  Gra^i — €.  was  entitled,  with  her  brotiier 
and  four  sisters,  to  a  lease  for  31  years,  as  one 
of  the  next  of  km  to  her  mother,  one  of  vrfaoso 
personal  representetiyes  she  also  was.  The 
landlord  made  a  lease  for '51  years,  which  was 
expressed  to  foe  made  in  consideration  of  the 
surrender  of  the  former  lease,  and  desetibod 
tlie  lands  as  late  in  the  possession  of  the 
mother,  and  then  in  the  possession  df  8.  ami 
one  of  her  sisters  who  was  her  ^co-adminiatra. 
trix.  There  was  an  ebdoraement  on  the  lease, 
stating  that  it  was  made  in  trust  for  hersdlf 
mid  her  bitither  and  sisters.    S.  married^  and 
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the  landlord  mjriff  w.Iimp^  her  husband  or, 
the  same  lands  for  40  ye«s,  to  coBamaBce  after 
the  exp'traikm  of  the  51  jears.  'Held,  IhUt  the 
new  lease  si-as  a  paft. 

Allhoq^h  a  plaintrff  is  bniwd  to  4prove  his 
.^ole  case  at  the  hearing,  yet,  if  Ihetebe  no 
failure  of  title,  hut  an  omission  in  the  proof  ^  tH 

.  it,  the  court  may,  in  its  discretion,  direct  m  re- 
'fcrence  to  the  Master  .to  inquire  Into  it. 
:M'Anigt€r.y.JVidsk,SAx,  Eq.  Rep.  250. 

3.  "Best  rea/."— Under  a.power  to  lease  at 
the  bagt  raU,  the  very  highest  rent  that  can  be 
obtained  isnotrequired,  and  the  true  criterion 
is,  whe&er  the  rent. has  Aieen  fairly  obtained 

'  without  any  private  advantage  to  the  ^onee  of 
the  power ;  and  therefore,  an  agreement  which 
the  court  treated  as  subject  to  the  same  rule 

;  was  enforced,  though  the  rent  obtained  was  be- 

'  low  the  offers  made  by  less  solvent  tenants, 
and  below  the  avemge  at  which  the  lands  were 
inluM,  when  the  argument  was  fairly  made 
and  was  a  prudent  one.  ^asv.  Crtuse,  8'Ir. 
£q.  Rep.  407. 

xflfl«e'Cil»dii>tb«  jiidpBsnt:  Poe  d.  Lwften.T. 
RMleliffe,  19/Imk,  97a;  X^iiMaabary's  me^  S 
Sogd.  Povrem, 395, 396 ',  Uarasttir.  Yielding, 
5-ach.&Lef.549. 

;4.  JVovtMOMa/vsM^Mv.— 4V  tenant  Ibr  life, 

-^with  power  to  lease,  conveyed  his  estate  for  a 

'term  of  years  to  secuse  certain  annnities,  and 

covenanted  with  -the  annaitant  to  -lease  the 

lands  as  the  annuitant  should  direct.     The 

tenant  for  life  became  inscdvsBt^  imdhis  eaiate 

.  became  vested  in  the  proviaio&al'  assignee.  The 

tenant  for  life  and  the  annuitant  joined  in 

^grantkig  a  new  lease,  which  the  court  jeon- 

aidered  would  be  beneficial  to  the  cceHitbia : 

He^,  that  the  provisional  asttgnee  was  bound 

to  do  all  necessary  acts  to  give  effect  to  the 

lease,  as  he  took  the  estate  bound  by  the  insol^ 

vent's  covenants.     Di^as  v.  Cruise,  S  Ir.  £q. 

Rep.  407. 

Sec  Surrender. 

/MAUrUUIAMOB. 


See^aa/,1. 

IIARRIBD  WOMAN. 

1.  Separate  use.-rk  court  of  equity  will  give 
effect  during  coverture  to  a  clause  in  restraint 
of  alienation,  annexed  on  gift  to  a  married 
woman  for  her  separate  use,  whether  the  sub- 
ject of  the  gift  be  real  or  personal  estate,  or 
whether  it  he  in  fee  or  only  for  fife.  *Rtfj^t 
V.  Men,  1  PhiU.  6C7. 

Case  eited  in  the  judgment:   TnHatt  v»  Arm- 
strong. 4  My.A  Cr.  377, 

.2.  By  a  marriage  settlefloant  the  iirife  has 
^power,  .aotwiiVwtandiBg  "iier  cavertwee,"  vto 
mppwkt  to  the  children  of  .the  marriage ;  r^ad 
in  deCaalt  of  aufih  childrea,  she  has.a^tower, 
" dnri^gand notwithstaDduDg "  her  i:eveitiure, 
.to  a|ipoiotto  4»ther  peraoss.  The  -iatter.  power 
,  cansBOt  be  jsaeKCMed  during  iter  widowhood. 
Qa«re,  whether  the  Josmer.eaa?.  Bmrnkam  y. 
Bemuti,  2  €k>ll.  260. 

3.    Power  of  deposition.  ^—  By   marriage 


,|arlielsf«ui  >mam  of  Bsoaey  wasrvaated  fhi  trust 
to  permit  afid<auffer  the*iwale,-jd«ring.the  joint 
lives  of  her  and  her  husband,  to  receive  the  in- 
tervst'to  her  sepaiate  use ;  aiid  after  th^'de^th 
of  the  husband,  in  .trust  fortfae  wife  atul  her  . 
.assigns  daring  her  hfe,  in  case  she  shotald  sinr- 
vive  him ;  awl  aftertfae  death  of  the  wife,  as  to 
one  Booiety  n])on  certain  trusts,  and  as  to  the 
otiiermoiety,  in  trust  for  the  sole  absolute  use  "^ 
of  the  wife,  and  to  be  disposed  of  by  her  in  >. 
suchiuBttner  as  she  might  appoint  by  any  deed 
idimi^  her.covertnre,  or  by  any  will  to  be 
aduly  executed  by  her,  notwitikStanding  li^r 
coverture:  Jtfe^that  the  wife  could  not -dis- 
pose of  iier. entire. estate  in  the  latter  moiety  of 
the  fund  in  the  husband's  lifetime,- and' there- 
fore, no  valid  release .  could  be  given  for  it. 
Ntxon  y,.Niwon,  6lv.  £q.  Rep.  254. 

MORTOAajB. 

1.  Prodiia/teft.--^In  a  will  to  redeem,  the 
plaintiff  contested  the  validity  of  osie  of  sevend 
mortgages 'held  by  the  defendant:  He^c^,  thtt 
he  was  not  entitled  to.a  production.  Cri^  y, 
PAr/e/,  8  Beav.  62. 

2.  Bond,-^A.  authorised  his  solicitor  to  bor- 
row 700/.  from  £..io  pay  off  a  mortgage,  and 
for  that  poqiQae»  executed  a  bond  and  a  trans- 
fer of  the  mortgage.  The  solicitor,  who  had  in 
his  hands  700/.  belonging.to  B.,  handed  over 
to  him^the  boad^in  which  it  was  stated,  that  it 
was  intended  as  a  collateral  -security.  The  so- 
licitor retained  the  transfer,  which  was  never 
executed  .by. the  .tnoitffiBkgte,  wd  afterwards 
absccmded  yviihout  havi^  paid  off  the  mort- 
gage. The  court  relieved  A.  fcom  the  bond* 
Young  v.  Gfay,  S  Beav.  147. 

3.  PrioritieSi-^Notice, — Eqaiiahle  interest  w. 
land. —  A  .first  mortgage  oSf  real  estate  was 
made  to  J.  in  fee.  .A  second  mortgage  was 
then  made  to  B.  of  ^  same  estate,  together 
with  other  real  estate*  by  a  release  and  coa- 
veyance  of  tike  respective  prenuses  to  C,  asra 
trustee  for  B.,  with  .power  of  sale.  B.  after- 
wards advanced  a  further  sum.  to  the  mortgagor 
on  the  security  of  the  same  estate,  but  gave  no 
notice  of  the  advance  to  A,  or  C 

Subseauently,  C.  (after  inquiring  of  A. 
whether  he  had  notice  of  any  incumbraaee 
other  than  his  own,  and  that  of^hich  C.  was 
a  traatee  for  B.)  advanced  a  iiirthcr  sum  to 
the  mortgagor  on  the  same  security,  and  gave 
notice  of  his  mortgage  to  A,\  Held,  that  the 
several  mortgages  took  effect,  with  regard  to 
the  different  estates,  according  to  the  order  of 
tisBeTntwUch  they  were  respeerively  created ; 
and  Miat  thshr  priorifties  w«re  not  affected  by 
the  giviBg9  or  the-  omittiDg  togive,'tHitiee  to 
itheparty-in.  whom  the  legal  estate  was  vested. 
>Ttit  the  doctrhie  of  notice, -appMcaUe  in  de- 
termiaiagthe  priority  of  eharges-or  ehosss  In 
taction,  doe»aiiot  prevail  as  to  eqoitable-  esiaifts 
Jn  famd.     WOmot  v.  Pike,  5  Hare,.14.   ^ 

<?sgea  «k*d  iti  the  jnHpnent :  Dearie  r.  Htill;  3 
Russ.  1 ;  LoTerbridjfH  ▼.Coop«r,  ib.SO;  Pes- 
tiT  T.  blsckftone,  1  MyL&^K.1l97  ;  9  Btigh, 
N.  S.  dSf ;  3  CI.  &  Fin.  456  ;  Cooper  v.  Fya- 
inore,3  KusS.-60;  Jenesv.  Jonss,8SiBi.6S8; 
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8Uiihop«  y.  E.  Verney,  S  Ekba,  81 ; 
droll  T.  Maundrall,  10  Vet.  f7l. 

4.  Valuable  consideratum  without  notice, — 
A  person  who  advances  money  bond  fide  on 
the  deposit  of  title  deeds,  made  by  one  who 
has  no  right  to  them,  or  the  estate  to  which 
they  relate,  will  be  protected  in  equity  as  a 
purchaser  for  valuable  consideration  without 
notice,  and  may  retain  the  deeds,  though  the 
person  making  the  deposit  was  not  in  posses- 
sion of  the  property,  if  it  be  an  incorporeal 
hcreditement.  Jouce  v.  De  Moleyns,  8  Ir.  Eq. 
Rep.  215.  J    •  *-i 

Case  oited  in  the  jvdgoMBt :  Waliura  r.  Lse,  9 
Ves,  «4. 

PtN-MONBT. 
In  settlements,  where  husband  and  wife  are 
living  together,  and  the  case  is  not  one  of  con- 
tempt^ it  is  not  the  course  to  settle  any  part  on 
the  wife  to  her  separate  use  by  way  of  pin- 
money,  unless  the  property  be  a  large  one. 
Such  a  provision  refused  wnere  the  sum  to  be 
•ettled  was  under  1,400/.  Hatpur  v.  Ball,  8 
Ir.  Eq.  Rep.  404. 

POWBR, 

Bemoteness.^Deed.—Construetiott.—Bf  a 
marriage  settlement,  the  trustees  were  diivcted, 
after  the  decease  of  the  survivor  of  the  husband 
and  wife,  to  convey,  assign,  and  deliver  the 
settled  property  to  such  children  or  child  of  the 
marriage,  or  the  lawful  issue  qf  such  as  skomld 
or  miffht  be  Uving  at  tke  decease  tfthj  survkfor, 
md  who  should  attain  31,  to  whom  the  bus. 
band  and  wife  should  jointly  appoint,  and,  in 
default  of  apnointment,  to  permit  the  property 
to  be  held  and  enjoyed  by  and  equally  between 
all  the  children  of  the  marriage  and  the  sur- 
vivors of  them,  and  the  lawful  issue  of  such 
children  or  child  so  surviving  the  husband  and 
wife  and  attuning  21^  such  issue  representing 
and  taking  the  above  share  that  the  parent 
would  have  taken  if  living. 

Held^  that  the  words  in  the  elause  creating 
toe  power,  "  who  shaU  or  may  be  living  atthe 
decrease  of  the  survivors,"  referred  to  the 
chUdren  of  the  marriage  and  not  to  their  issue ; 
and  therefore  that  clause  exceeded  the  limits 
prescribed  bylaw;  and  consequently,  that  an 

Sipointment  made  to  the  son  of  a  daughter  of 
e  marriage,  was  void.     Tkomas  v.  Thomas, 
14  Sun.  234. 

PRIORITY. 

Jncumhrances.^A.,  one  of  the  residuary  Ic- 
^tees,  and  B.,  an  annuitant  under  a  will. 
joined  in  a  mortgage  of  their  respective  inter- 
ests to  E.  Afterwards  B.  joined  with  Z>.,  an- 
other of  the  residuary  legatees,  in  a  mortgage 
to  E,  Then  F.  paid  the  debt  due  to  C,  and 
took  an  assignment  of  his  mortgage:  Hekl, 
that  F.  was  not  entitled  to  priority  over  B, 
witih  respect  to  B,'s  annuity.  Medleu  v.  Horton, 
14  Siva.  226. 

See  Mortgage,  X 
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■■TTUIIIBMT. 
I.  Hatftaiid.— Hnr.--In  a  marriage  setOe- 
roent,  which  comprised  only  the  property  of 
the  wife,  it  was  agreed  between  the  intended 
husband  and  wife,  and  each  of  them  covenanted 
with  the  trustees,  that  any  propertv  to  which 
the  wife  might  become  entitled  during  the 
coverture,  should  be  conveyed  to  such  uses  as 
she  should  by  deed  or  will  appoint,  and  in  de- 
fault of  appointment,  to  the  use  of  herself  for 
life,  remainder  to  the  use  of  the  husband  for 
his  life,  remainder  to  the  use  of  the  wife's  chil- 
dren, and  in  default  of  such  children,  to  the  use 
of  J.  JB.  (her  niece)  and  her  heirs.  After  the 
death  of  the  wife  without  children,  and  without 
having  exercised  her  power  of  appointment, 
the  husband  filed  a  bill  against  her  heir-at-law, 
praying  that  a  real  estate,  to  which  she  had 
become  entitled  during  her  life-time,  might  be 
conveyed  to  the  uses  of  the  settlement.  On 
the  question,  whether  the  decree  for  specific 
performance  should  be  confined  to  the  life 
estate  of  the  husband,  or  should  extend  to  the 
limitation  to  the  niece,  (who  was  also  dead): 
Held,  that  it  should  extend  to  the  latter,  on  the 
ground,  that  the  right  of  the  husband  to  a 
specific  performance  of  part  of  the  eovenant 
drew  with  it  the  right  to  a  specific  performance 
of  the  whole,  at  least  as  against  the  heir  of  the 
settlor,  whatever  it  might  liave  done  aa  against 
a  purchaser  foe  value.  Dmtmport  t.  Btshopp, 
1  Phill.  69a. 
Cases  eilMl  ia  the  jed|K«eat:  Suttsa  r.  Chsu 
wvnd,  i  Vts.  sea.  73  %  Uoring  v.  Nssb,  S  Atfc. 
190. 

2.  ilrreartoffiiMme.—A  person  who  by  mis- 
take had  received  for  some  years  a  less  income 
than  he  was  entitled  to  under  his  marriage  set- 
tlement, Held,  under  the  circumstancee  of  the 
case,  to  be  entitled  to  have  the  difference  made 
up  to  him  out  of  the  estate  of  the  deceased 
setUor.    Dams  v.  Marier,  2  Coll.  303. 

See  HuMbamd  mad  Wife, 

SPECIFIC  PBRPORMAMCK. 

1.  Questions  qf  TOIe.— Obyectione  to  title 
mean  such  objections  as  can  only  be  properly 
the  subject  of  adjudication  upon  the  investiga- 
tion of  the  title ;  and  such  are  cases  where  the 
dispute  is  as  to  the  application  of  the  conditions 
of  sale,  the  propriety  or  validity  of  the  con- 
ditions themselves  not  being  questioned.  Wood 
V.  Machu,  5  Hare,  158. 

Cases  cit«d  in  the  judgment :  Wliithy  v.  Cattle, 
T.  8l  R.  78;  Boyos  v.  Uddell,  1  Y.  &  C, 
C.  C.  15»* 

2.  Rescinding  contract, —  Time. — Reference 
as  to  title  directed  on  motion  after  answer  to  a 
bill  for  specific  performance  by  the  vender 
against  the  purdiaser,  notwithstandiag  the 
purchaser  stated  his  requisition  on  the  abstract 
had  not  heftn  complied  with«  although  the  time 
lor  completion  had  long- expired,  and  he  had 
given  notice  of  his  intention  to  lescyid  the 
contract,    fVood  v.  Macha,  S  Hare,  158. 

aVRBBNDBR. 

Leaoe.^Tenantfor  l{fe.^Tho  court  haa  no 
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authority  to  set  up  a  lease,  which  hy  the  bond 
fide  exercise  of  the  power  rested  by  law  in  a 
tenant  for  life  to  grant  a  new  lease,  has,  by  the 
doctrine  of  surrender  by  operation  of  law,  been 
determined,  there  being  no  fraud  or  collusion^ 
or  other  circumstance,  to  jastify  the  interfier- 
enee  of  the  court.  Nixon  y.  Robinson,  2  J.  & 
I1.4. 

TENANT  BY   CURTBSY. 

By  a  marriage  settlement,  the  wife^s  freehold 
estates  were  vested  in  a  trustee  in  trust  for  her 
separate  use  during  her  life;  remwnder  for 
such  persons  as  she  should  appoint  by  deed  or 
will,  and  in  default  of  appointment,  in  tmst 
for  her  right  heirs.  The  wife  died  without 
having  made  any  apposntmeut,  leaving  her 
busband  and  a  son  surviving.  Afler  her  death 
the  trustee  sold  the  estate  tinder  a  power  In  Ae 
settlement  which  directed  the  proceeds  to  be 
invested  in  the  purchase  of  other  lands,  or  on 
xnprtgage,  or  in  the  funds,  and  the  securities  to 
be  held  on  the  trusts  aforesaid. 

Held,  that,  on  the  wife's  death,  the  husband 
became  equitable  tenant  by  the  curtesy  of  the 
estates,  and  therefore,  was  entitled  to  the  in* 
terest  of  the  purchase  money  during  his  life. 
Foiiett  V.  7>rer,  14  Sim.  J  25. 

Case  cited  in  tiie  judgment  :  Morgan  r.  Morgan, 
5  Madd.  408. 

TBKANT   FOR  LIFB. 

I.  i>a«e.— Though  a  contract  to  lease  by  a 
tenant  for  life  with  a  leasing  power  eannoi  be 
enforced  as  an  eaceeulion  of  the  power,  it  nay 
be  partially  enforced  bv  decreeing  a  lease  for 
the  life  of  the  tenant  for  life  if  the  contract 
was  bond  fide,  and  more  espcciall]^  if  there  has 
been  an  outlay  on  the  faith  of  it.  Dyas  v. 
Cruise,  8  Jr.  £q.  Rep.  407. 

Cases  cited  ID  the  judgment:  Graliam  v.OHirer, 
5  B€S.  196 ;  Dowell  r.  Dew.  1  Y.  &  Col. 
C.  C.  345 ;  Urd  Uolingbroke'a  case,  1  Sch.  & 
Lef.  19. 

And  see  Surrender, 

S.  7i8i6er  ntoney.  *^  Remmnder»^m«m. — The 
prooeeda  of  timber  cut  and  sold  by  order  of 
the  coort,  during  the  life  of  a  laie  tenaBt  for 
]if«  who  WM  impeaehablo  of  waste,  ordered  to 
be  paid  to  the  tenant  for  lile  in  possession  who 
was  unimpeaehable  of  waste.  PkiUips  v.  Jfior- 
low,  14  Sim.  263. 

Case  cited  in  the  judgment :  Watdo  r.  AValdo,  IS 
"'       107. 
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3.  RemamdeT'-WMtn, —  Trees.  —  As  between 
lenant  for  life  and  remunder-man,  the  thinnings 
of.  fir  trees  under  twenty  years  of  age  bdong  to 
the  tenant  for  life.    Fidpeley  r.  RawHny,  2 

4.  Proportion  of  rent. — Where  an  estate, 
sabject  to  a  charge  bearing  interest,  is  limited 
to  several  peitens  in  succession*  as  tenants  for 
life,  the  condusiwi  to  be  drawn  from  the 
anthonties  appears  to  h€,  that  each  tenant  Ibr 
life  ie  liable  tiaif  for  the  interest  for  his  own 
time,  bot  that  to  liquidate  the  anears  durii^ 
luB  own  tinie  he  most  famish  all  the  rents,  tf  | 


necessary,  during  the  whole  of  his  life. 
field  V.  Maguire,  2  J.  &  L.  141. 

TITLK. 

Trustees, — Tlie  rule  which  relieves  a  pur- 
chaser from  seeing  to  the  application  ot^the 
purchase-money,  when  the  estate  is  subject  to 
a  primary  general  charge  of  debt,  has  reference 
to  the  time  of  the  testator's  death,  and  does 
not  cease  to  be  am)licable,  though  the  debt  be 
subsequently  paid  ;  and  therefofe,  where  an 
estate  so  charged  was  sold  by  the  trustee,  it 
was  held,  that  the  cf5/ti»  qne  /mi'/ were  not.; 
necessary  parties  to  the  conveyance,  though  • 
theea]e»  did-  not  take  place  till  2d  years  after 
the  testator's  death,  ana  the  vendor,  on  being 
asked  by  the  purchaser^  whether  all  the  debts 
were  not  paid,  had  refused  to  answer  the  ques- 
tion.    Forbes  v.  Peacock,  1  Phill.  7 1 7. 

Cases  cited  in  tbe  juilgment :  VVatkins  v.  GheeV^ 
2  Sim.  &  St.  199;    Balfour  r.  Wellaua,  16 
Vea.  151 ';  Kland,  4  Mv.  &  Cr.  429 ;  Johnson 
V.  K^nnett,  3  M^I.  &  k,  6Sl ;  Pago  v.  Adam,^ 
4  Bear.  469. 

VENDOR  AND  PURCHASER.  .   „ 

1.  Good  title  to  part, — After  the  purchaser 
of  an  estate  sold  under  a  decree,  had  approved 
of  thetitle^a  deed  was  discovered  which  showed 
that  the  plaintiff  could  not  make  a  title  to  more 
than  a  moiety  of  the  estate.  The  court  dis- 
charged the  purchaser  from  his  purchase: 
Wmd  V.  Trathen,  14  Sim.  82. 

%i  Pouter  of  sale, — Tt/fe— -Testator  devised  . 
hie  real  estate  to  trustees,  in*  trust,  during  the 
first  15  years  after  bis  death,  to  apply  the  rents 
in  dischiffge  of  the  charges  and  incumbrances 
on  his  estates,  and  also  of  the  debts  which  he 
should  own  at  bis  decease ;  and  if  by  any  rea- 
son whatever,  in  the  opinion  of  his  trustees,  a 
sa<e  should  tiecome  necessary  of  any  of  the 
estates,  for  the  purpose  of  raising  any  sums  of/ 
money  ekarged  on  his  estates,  before  the  expi< 
ration  of  tlie  15  years,  then  he  authorised  the 
trustees  to  make  such  sale,  and  to  apply  the  ' 
produce  hi  discharge  of  such  tnctmiof fffices  .* 
and  he  declared  that  their  receipts  for  any 
money  payable  to  them  tmdef  his  will,  should 
discharge  the  persons  paying  the  same  from 
being  anawerable  for  the  application  thereof, 
or  for  being  bound  to  inquire  as  to  th^  neces- 
sity or  expediency  of  any  sale  wMch  might  be 
made  by  the  trostees.  lite  testator's  prsonal 
estate  being  insufficient  to  pay  his  dehts,  and  ' 
the  rents  of  his  real  estates  beiag  insufficient  to 
pay  the  interest  of  the  incumbrances  thereon, 
the  trustees  sold  the  whole  of  the  estates ;  and 
thereby  raised  considerably  nioris  than  the 
amount  of  the  incumbrances. 

The  court,  in  a  suit  for  specific  performance, 
heUt^  that  the  power  of  ssle  depended  on  the 
opinion  of  the  trustees,  that  a  sale  was  neces- 
sary; and  decreed  the  purchaser  to  complete 
his  purchase.  Rendlesham,  Lord,  v.  Meust,^  14 
Sim.  249.       - 

3.  Abstract  of  title, — Coiiee]|f«icc.— An  ah^ 
stract  showed  the  eouiuble  fee  to  foe  in  thtf 
vendor,  and  the  legal  estate- tor  be  in  il.  as  a  ^ 
mortgagee  for  a  tenn,  and  subject  theinl^  inB* 
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in  fee.  Hy  a  aupplemental  abstract  it  appeared, 
that  before  the  first  abstract  was  delivered,  A. 
assigned  the  mortgaj(e*ntoney  to  B.,  and  was 
deckred  a  trustee  of  the  term^  for  him,  and  that 
he  had  since  died  intestate;  that  his  father, 
who  first  took  out  adminiatnUion  to  him,  was 
also  dead,  and  that  he  remained  uarepreeented 
for  some  years ;  after  which  J.  took  out  ad- 
ministratioD  to  him. 

Held,  that  the  first  abstract  showed  a  com- 
plete title  1  the  tracing  of  the  title  to  the  1ef(al 
estate,  being  matter  of  conreyaoce  merely. 
Avame  v.  Brown,  14  Sim.  303 


Case  cited  in-  the  jedgmeiit : 
1  Rum.  983. 


Wynno^Tv  GriflMi, 


brance,  which  left  the'Iegal  estate  in  the  pro^ 
pertr  outstanding.  Upon  a  biD  filed  by  the 
venaor  for  specific  performance:  Held,  that 
the  purchaser  was  precluded  by  the  terms  of 
his  contract  from  insisting  on  the  objection. 
Dukev.  Bamett,  2  ColL  337. 
Cases    cited    in   the    judgment:    Shepherd   r. 

Keatlev,  I  Cr.  M.  &  R,  117 ;  Spratt  ▼.  Jeffiry, 

10  B.  &  C.  »49. 


RECENT   DECISIONS  IN   THfi  SUEE- 
mOR  COURTS. 

RKVOftTSD    Vr  BA.K&ISTKRS   OF    TH*    SSTCKAL 


4.  Title. — Judgment'  debts. — A.  derised  his 
estate  at  H.  to  his  second  son,  who  survived 
him,  and  afterwards  died  intestate ;  whereupon 
the  estate  descended  to  N.,  bis  eldest  brcrther. 
Pending  a  suit  instituted  by  A.*8  creditors, 
judgments  were  entered  up  against  N.,  which 
remained  unsatisfied  when  the  estate  at  H.,  to- 
gether with  the  testator's  other  estates,  were 
sold  under  the  decree  in  the-  suh,  for  payment 
of  his  debet. 

Held,  that  i^.'j  judgment  crs^&HmtB^imn  ne<- 
cessary  parties  to  the  conveyance  of  the  estats 
at'H.,  and  as  they  could  not  be  compelled  to 
join  in  the  conveyance,  because  they  wer»  mk 
parties  to  the  suit,  that  a  good  title  could  not 
De  made  to  the  estate.  Craddodtv,  Pipes,  14 
Sim.  310. 

5*  buoiveney, — Provisimutl  assipne. — Evu 
dsncsi — The  purchBaer  of  a  real  estate  becane 
ioBolvent  after  part,  but  before  the  whole  c^  the 
purchase  money  was  paid,  or  the  coavtyance 
executed*  The  vendor  died,  havinff  deviaed 
the  estate  to  the  plaintiflTs,  and  appointed  one 
of  them  hb  executor.  The  bill  was  nkd  aiQunat 
the  provistonal  assignee  of  theina^venu  and 
anaquitablo- mortgagee  by  depoaitof  theegvee* 
mant  for  pacchaae,  and  a  prayed  the  pmrmeiit 
of  the  reeidue  of  the*  pardiase  money  by  the 
defeodanta^  or.  by  sale  of  the  estate.  The  pki»» 
tifia  did  not  prove  their  title  aa  daviaeaa.  The 
dafoodaoto  disclaimed;  HM,  thai  tba.  ecnat 
coidd  not  make  the  decree  ao«giit  withoiiten^ 
dencoof  the  devise  ;  but  that,  upoar.  payment 
of  the  coets  of  the  defendanls,  the  court  mi|^ 
(the  dafeiidante  not  opfM^ing)  dedare  the 
phuntiffii  abecHyolely  entitled  to  the  eatata. 
Qobriel  v.  Stwrgis,  5  Harev  07. 

0.  Ae*«sle%-*If,  at  a«ale  bf  auctionrUDder. 
thr  order  of  the  courts  a  punehasersell  lns|mv< 
ctiaae  for  aor  addilionid  sum  beyond  hia  p«r« 
chase  moneyi  the  court-  wSl  tinleriln  property 
to  be  re-sold ;  and  semblei  that»  if  upo«  such 
re^'sale^  thcpgopertv  doea  not  produce  tb»im- 
pwved  price  agrera  to  ha  gtvev  by  the  siAk 
pnrehaaen  he-wiil  be  responsibie  to  the  eoart 
for  the  dtfiEerenaa;*  Hol^fd  r.  Wyatt^  %  CoiL 
32T, 

See  Notes  on  this  case,  p.  100,  smlt, 

r.  'RiU  oBoepUd.^V^mkmex'  nmnaitXm.  aa- 
.  ^Qpr  widar'e.  tiUe  " witMst  dbiHtii^*'    Tbe 
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llarlr  CSaiurOiir. 
VtmdMr.Stephsns.    Dec.  9th&.lltlu. 

RBCOMMETtDATION  IN  A  WILL  TO  AN  OFFICB. 
— WORDS  or  ADVICE  NOT  *A  TRUST.— 
INJUNCTION. 

The  exprtssum  of- a -testator's  vmhmnd  desHO 
tkstt  ths  trustees  of  kis^eiU  skotdd^  mkss^ 
effsr  tksf  might  hmeoocasion.  for  a  f  eceiesr, 
agent,  or  manager  of  Atr  es<o#«^  aj^fomt  a 
certain  person,  does  not  confer  upon  tie 
latter  an  irrevocable  right  to  bo  so  i^ 
pointed. 

An  injunction  wilt  not  be  granted  to  restrain 
thei        '        '  '    '        '  '     ' 

'*«  . 
ariteuntil  ] 

A  WILL  devising  and  bequeathing  all  the 
real  and  personal  estate  of  the  testator  to  ths 
defendant  and  another,  uoou  certain  trusts, 
with  powers  of  leasing  ana  selling,  xontained 
the  following  clause ; — "  And,  inasmuch  as  my 
estates  will  require  more  management  than  1 
can  expect  of  my  trustees  personally  to  bestow, 
it  is  my  wish  and  desire  that  the  hereinbefore 
named  Thomas  Finden,  in  whose  judgment  and 
integrity  I  place  great  confidence,  be  apyuintsd 
forsU  purpoaea fiMP  wfasoii  they4w  ho  m|  tiuaUt 
or  truatee.maf  have  occasion  for  ait  affeoEt^  i»- 
ceLven  or  jaam^er.of  aU  or  aajrof^ayeatateeaod. 
pvaiiaBty*  AndintfaaetbaaaidTbomaaEiadw 
die  or;  desire  not  te  act  foiAhsr  ift  tha  said. 
ofiaw^  then  it  aWl  be  hnsf id  far  my;  said  wifsfe^ 
niecea  and  the  survivors,  &c.,  taasnain^  aonas. 
other  person  in  the  place  of  the  said  J«  F." 

After  the  testator*s  death  the  trusteea  inti* 
mated  to  the  plaintifif  their  willingness  that  he 
shMddxebeive  diennti  of  dw  hooase  m  Lo»* 
dday  btaaprossad  tiwiriuiiHion  of iypobHiar 
a  peiaoo  resideiit  in  Reoiiiii^  to  naaage  tie' 
paopart^  there»  sitoaiad,^  rnqgrng  thUr 
daily  comuranication  between  such  aa 
and  tba  tanaota  would  be  naceaaary.  Un 
oiroiimaiaaoea  the  piaiatiff  fiiad  a  hitt 

iDBBtiooad  inr  tiia«aboee  e»d— tj  paaain^ibii^ 

uad^  thetrua  eaoalraclianof itlM- vsiu^  ii  oigl* 

hedaeiiaad  that'hovMB  aatitkdr  tou^bs  ap- 

Alci^  whoo  hiO'  sarviaM- 


»orcfaaaBr.aftec«Parda.ofa9aolad^tkal,  atithodote  poiwted^soab 

if  the  aBaasaeat^.thaieevaej^^  be:  vsqiiirad^  b|fktfa»  dstodaDls^;  _ 

dor's  title,  consisting  of  an  unreleased  incum.  that  they  might  be  restrained  from  appointing 
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lar 


aiqr  otlicr  por*on<»    A  ge«n^  demurrer  to^  tlit^j  plaiirtiff  had  an  equity,  the  dissoliitioir  of 'tfao 


bitt  for. want  of  e^ty  had  been  oremded  by 
the  Viofr^ChanceUor  of  EnglaDd,  on  the  9lh  of 
N^iFwnber  last. 

Mr.  Stuart  and  Mr.  B0taltttt€  in  support  of 
the  denmner  svbniitfed  that  the  preeeot  case 
must  be  fforemed  by  that  of  Shaw  v.  Lawless, 
5  CL  &  Fm.  129,  ana  the  Lord  Chancellor  re- 
marked  that  the  latter  was  a  very  strong  case. 

Mr.  BetMl  and  Mr.  3foso»  for  the  plaintiff 
CQMteodcd  that  xuSkaw  v.  hornless  the  bill  was 
for  the  absolute  appointment  of  a  receiver  con- 
trary to  the  the  wishes  of  the  tenant  for  life. 
FrisuM  V.  Moore,  there  cited,  proved  that  the 
gift  of  an  office  was  a  sufficient  interest  for  the 
plaintiff's  application.  The  pecuniary  remnne- 
ration  ia  not  ascertained  in  the  present  case, 
nor  was  it  in  Hibbertr.  HMert,  3  Men  681. 
They  also  cited  TlbbeHt  v.  TMeftr,  19  Ves. 
65«^  and  WilHams  r.  Corbett,  8  Sim.  349.     If , 

the  testator'a  intention  was  clear  and  raanifest,  |  early  report  of  the  case, 
the  trustees  cookl  not  disrefi^rd  it  because  it 
iniglit  prove  burthensome  to  the  estate ;  if  they 
covid,  the  grant  of  an  annuity  might  be  so 
considered.  ITie  decree  prayea  for-  would  be 
that  n»  pwson  but  the  plaintiff  shotM  be  apn 
potBted  reeeirer.  [The  Lord  CAoaeeUbr.  It 
appeara  to  me  thai  you  have  no  case;  No  per* 
•on.  haa  been  appointed*  It  will  be  tiobe  eneagh 
t:>  apply  when  attchattanpointmiipt  tAes  place> 
Yeaaieintfaiadfltmmaythattheinjiinction  seeka 
tojeatraiD  the  very  art  which  would,  give  the 
pUimiff  his  ^l^ged  equity.J  The  corespond* 
ence  abotra  that  the  trustees  contempUte.  ap** 
pointing  a  person  resident  at  Reading* 

Mr.  Stmort  m  reply  urged  thai  preeatary 
words  audi  aa  those  m  the  will  nevercoidd 
faape  the  same  effect  in  raising  a  trust  as  those 
which  are  mamdalory.  In  fFt/itma?  ▼.  Corbeii 
an  auditor  wat  expreaaly  appmnled  by  the  will, 
and,  a»  he  would  ne  a  ciwck  uponrthe  traataaa^ 
hie  s^ipointmettt  would  baaefit  the  legatee*. 
Tl)e  decne  arioed  for  would  be  too  vagne,  aU 
tbo«|(h  the  Vice-Gbanedlor  thought,  thai  m 
thetrosleea  weretoaaeertam  the  occaaiooo£ 
th»«Kvieae  being  required  there  waa 
cestatnH^  for  ila  opcwtioa. 

Tbe-.Loi^Cftciieettorcoiiatdered  the  paaiat 
I  to  come  within  that  of  Shaw  v. 


injuBctiim  would  not  be  prejudicial  to  him,  ar 
he  might  then  be  enabled  to  raise  a  question 
which  nas  been  now  prematurely  attempted; 
Demurrer  allowed.: 


Lord  Sujield  v.  Bond,   December  16. 

The  judgment  of  the  Master  of  the  Rolls  in 
this  case  (reported  in  our  last  number,  p.  164) 
was  confirmed  by  the  Lord  Chancellor  on  thow 
16th  instant* 


Jordan  y  Jones.    December  21 . 

In  this  case,  which  is  of  great  practical  imk 
portaoce,  the  Lord  Chaneeller  has  decided  that 
thaoonrthas  no  power  to  compel  a  married 
woman  to  acknowledge  a  deed  pursuant  to*  the 
Pinaaand  Recoveries  Act.    We  shall  give  as 


itoatrvrtyoroolf toedviaek  AU 
litttfaat.  csao  apalyio  titiB»  la.it 
Mma  oi  Icaaii^r  mkI  ^tXL^ 
ins  witk  eonenl  of  the  tmataea  thai  tl»  pkift- 
tiff:  abanld.  have  anr  ioevooahia'  rigfal'  ta  be 
lUMMigrir?  If  se»  ha  wiiiidd  be  a.  eesin' 
trwisd  wp  laapaat  of  hieper  aetags,  smA 
the  rtnrr  rights-  of  interference  with  the 
n&gtpaM  otfjerfBaftwffliftf  fraaf  < 


C 


If  tfaa  pkdaliflriallSBlddiear  dMKMtor  aet^  he 
ia  twrto  appaiorlMsweeaser,  aoi  tUa  sbasse 
th«fc  tteohfiKt  was  noftiforhie  beaafil,.  bnt for 

Libji  t  iia»  Tmaa  iKia  aairti  (iff  osatainli^  ae-Ua'  WBm 
Ticea^  uwra  o^y  to4ie  ra^uirsd  whaAthe^uslafa' 
had  ^ecMMh  for  tbeaa.  (Milf.  PL  I«r»  (ir<^ 
ed.^)  andrthe  caaei  there  cited,  nolt  a.)    Il'.tlw  r 


UalU  Court 

Kerton  v.  Lyne,    Nov.  25th,  1846. 

21  ST  OKDSBrOP'IS45. 

Where  A,  had  appeared  by  a. solicitor  who 
had  since  died,  the  court  required  an  cjp* 
plication  to  be  made  to  A.  to  appokd 
another  solicitor  before  it  would  allcio  per^ 
sonal  service  under  the  2lst  order  qflS^Sk,.. 
to  be  good  service, 

Mr;  Body  moved,  under  the  21st  Order  of 
1846,  that  personal  service  of  a  notice  of 
mettoa  upon  a  lady  who  had  appeared  by  a  so- 
lidtmr,  now  deceased,  and  bad  not  appointed 
any  other  aoliciter,  ahould  be  deemed  good 
aerfice;  but 

Lord  Ijongdmle  refused  to  make  the  or 
until  itwas  aseertainad  that  the  lady  in  quea** 
tioB  waa  aware  of  the  death  of  her  solicitor,  and 
rcfoaed  to  appoint  a  new  one,  observing  that  it 
wonU  oot'he  condneive  to  jnstiee  if  a  person 
who  had  tmaled  her  cause  to  a  solicitor  sliould, 
all  at  onoa^  withoui  warning,  be  called  upon  to 
attand  to  the  matter  haraalf ; 


In  re  George  Smith.    Dec.  12th,  1846.. 

coara.— TAXATION. 

ff^a  Sm  of  costs  contains' charges  rehtimf  to» 
parliamentarg  business^,  and  aieo^  cinrg/f^ 
relating  to  general  businesr,  the  Coeari  qf 
Chancery  has  jurisdiction^  under  the  net  qf 
&^7  y^t.  c.  73,  to  make  an  order  for  On  ; 
taaation^'  and  it  is  umneceseaeg^to  otlflin- 
the  Spedier's  warrant,  under  the  6  G.  i*,^. 
123,  for  taxing  thou  cosU  wkiek  rekUe  to*. 
the  parHamentarg^  matters^ 

By  ^bm  6G.  4,  c.  129,  a.  10,  it  is  ei^acted' 
that  if  any^iaMoner  fbm  private  bill  brou^^ 
intirtha  muse  of  Goonnena,  or  bin  agent  a 
Bgonta  shall  make  appHuatten  to«tl«r9peftkerof 
the  Heuaa  of'  Gomrnoa*,  comptiifldng'  of 
naawriraf  theeoalaaad  eapensce  chaiyd^ 
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any  parliamentary  agent,  or  solicitor,  or  any 
other  parson  employed  in  soliciting  or  prepar- 
ing such  bill,  or  in  complying  with  the  stand- 
ing orders  relative  thereto  on  behalf  of  any 
such  petitioner;  or  if  any  parliamentary  agent, 
or  solicitor,  or  other  person  employed  in  so- 
liciting any  such  prirate  bill,  or  in  preparing 
the  same,  or  in  complying  with  the  standing 
orders  relative  diereto,  shall  make  application 
to  the  Speaker  complaining  that  he  is  aggrieved 
bv  the  nonpayment  of  the  costs  and  expenses 
charged  by  him  in  respect  of  any  such  private 
bill,  it  shall  be  lawful  fur  the  Speaker,  upon 
receiving  any  such  application,  and  he  is  autho- 
rised and  required  to  direct  that  such  costs  and 
expenses, '80  far  as  the  same  shall  relate  to  the 
House  of  Commons,  shall  be  taxed  by  such 
person  or  persons  as  the  Speaker  shall  think 
proper  to  appoint,  who  shall  tax  the  same  and 
report  to  the  Speaker  the  amount  of  such  costs 
and  expenses  to  be  allowed  upon  such  taxation ; 
and  the  Speaker  shall,  upon  application,  de- 
liver to  ths  person  or  persons  concerned  there- 
in and  requiring  the  same  a  certificate  signed 
by  himself,  expressing  the  amount  of  the  costs 
and  expenses  allowed  by  such   report;    and 
«ich  certificate  so  signed  by  the  Speaker  shall 
be  conclusive  evidence  of  all  demands  therein 
certified,  and  the  party  claiming  under  the 
same  shall,  upon  receiving  the  amount  so  cer- 
tified, give  a  receipt  at  the  foot  of  such  certifi- 
cate, and  such  receipt  shall  be  sufficient  dis- 
charge for  such  costs  and  expenses.    And  by 
the  11th  section  of  the  same  act  it  is  enacted, 
that  if  any  petitioner,  agent,  or  other  person 
liable  to  the  payment  of  such  costs  and  ex- 
]^nses  shall  refuse  to  pay  ihe  amount  so  certi- 
lied  by  the  Speaker  in  any  action  which  shall 
be  commenced  for  the  recovery  of  such  costs 
atid  expenses,  such  certificate  so  signed  by  the 
Sj^ker  as  aforesaid  shall  have  the  force  and 
cflfect  of  a  warrant  to  confess  judgment,  and  the 
court  in  which  such  action  shall  I  e  commenced 
shall,  upon  motion  and  production  of  such  cer- 
tificate, order  judgment  to  be  entered  up  for 
the  sum  specified  in  such  certificate  in  like 
manner  as  if  the  defendant  or  defendants  in 
any  such  action  had  signed  a  warrant  to  con- 
fess judgment  in  such  action  to  that  amount. 

The  petitioner  in  this  case  had  conducted 
various  proceedings  on  behalf  of  a  railroad 
company,  and  having  made  out  his  bill  of 
costs,  including  not  only  his  general  charges 
against  the  company,  but  also  his  costs  for  so- 
liciting a  bill  in  parliament  and  proceedings  re- 
lating to  the  standing  orders  and  for  opposing  a 
competing  line,  obtained  the  Speaker's  warrant, 
uttdcr  the  6  G.  4,  c.  123,  for  faxing  it.  The 
bill  was  referred  to  Master  Follett,  who  being 
of  opinion  that  he  could  only  tax  those  portions 
of  it  which  related  to  parliamentary  matters, 
the  petitioner  now  applied  for  an  order,  under 
the  6  &  7  Vict.  c.  73,  to  tax  the  whole  bill. 
Mr.  R.  S.  T.  Daniel  for  the  petitioner, 
fhe  Master  oj  ike  Rolls  said  the  objection  of 
the  Master  was  quite  right,  ami  that  no  proper 
taxation  could  be  made,  except  under  the  6  &  7 
Vict.  c.  73»  which  authoriced  the  court  to  make 


an  order  for  taxation  generally.  His  lordship 
therefore  made  the  order  for  taxation,  bat 
stated,  that  as  the  Speaker's  warrant  was  un- 
necessary, and  an  order  of  course  might  have 
been  obtained  under  the  latter  statute,  the  pe« 
titioner  must  pay  the  costs  of  this  application. 


€iVLtttCi  3Brncl^. 

(Before  the  Four  Judges.) 

Bromage  v.  Vauyhoin  and  Bevan,     Michaelmas 

Term,  1S46. 

DILL     OF     EXCHANGK.  —  NOTICB     OS 
DISHONOUR. 

In  an  action  by  the  indorsee  against  the  ta- 
dorser  of  a  bill  of  exchange  it  was  at" 
leged  in  the  declaration  to  be  accepted  pa f' 
able  at  the  London  Joint  Stock  Bank,  bst 
in  the  notice  of  dishonour  the  bill  was  de- 
scribed as  payable  at  the  London  and  West- 
minster  Joint  Stock  Bank,  which  wasshoK* 
to  be  a  different  bank  from  the  London 
Joint  Stock  bank.     Held,  that  the  notice 
oJ  dishonour  was  sufficient. 
This  was  an  action  on  a  bill  of  exchange 
described  in  the  declaration  as  drawn  by  the 
defendant    Vaughan,    and    accepted   by  one 
Beaumont,  payable  at  the  London  Joint  Stock 
Bank  in  London,  and  indorsed  by  Vaughan 
for  the  firm  of  **  Vaughan  &  Bevan,"  to  the 
plaintJE    Vaughan  suffered  judgment  by  de- 
fault.    The  defeoclant  Bevan  pleaded  that  the 
said  bill  was  not  indorsed  in  manner  and  form 
as  alleged.     At  the  trial  before  WUde,  C.  J., 
at  the  summer  assizes  for  the  county  of  Glou- 
cester, it  appeared  in  evidence  that  the  bill,  as 
alleged,  was  payable  at  the  London  Joint  Stock 
Bank,  but  in  the  notice  of  dishonour  the  bill 
was  described  as  payable  at  the  London  and 
Westminster  Joint  Stock  Bank.     It  alstf  ap- 
peared that  the  London  and  Westminster  Joint 
Stock  Bank  and  the  London  Joint  Slock  Bank 
were  distinct  banking  companies  in  London. 
An  objection  was  taken  that  the  notice  of  dis- 
honour was  insufficient,  bnt  the  objection  was 
overruled  by  the  learned  judge,  and  a  verdict 
was  found  for  the  plaintiff  for  the  amount  of 
the  bill. 

Mr.  fVhatiUj  now  moved,  in  pursuance  of 
leave  reserved,  to  enter  a  nonsuit,  and  con- 
tended that  the  noUcc  of  dishonoar  was  insnf' 
ficient.  The  notice  must  point  out  the  particn- 
lar  bill  which  is  presented  for  payment,  and  the 
declaration  alleges  the  bill  to  Repayable  at  one 
bank,  and  the  notice  of  dishonour  describes 
the  bill  to  be  payable  at  another  distinct  bank. 

Car.  adv.  wit. 
Lord  Denman,  C.  J.,  now  delivered  the  jodf- 
ment  of  the  court.*  litis  was  an  action  Inr  the 
indorsee  against  the  indorser  of  a  bill  of  ex- 
change. An  objectkm  was  taken  at  the  trial 
to  the  notice  of  dishonour,  which  stated  that 
the  bill  was  accepted  pa3rabl6  at  the  London 
and  Weatminater  J<»nt  Stock  Bank,  whereas  it 

•  Before  Lord  Denman,  C.  J.,  CoUridge  and 
ffigktman,J.*: 
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was  accepted  payable  at  the  LoDdon  Joint 
Stock  Bank.  Thie  is  a  misdescription  of  the  bill, 
but  it  is  a  misdeRcrtption  of  that  kind 
which,  where  there  is  evidence  of  identity  to  go 
to  the  jury,  has  been  held,  in  the  case  of  Stock' 
man  v.  Parr,*  not  to  vitiate  a  notice  of  dis- 
honour. There  the  bill  was  for  53/.;  the 
noting  and  expenses  were  6*.  6d,  These  ex. 
penses  were,  in  the  notice  of  dishonour,  added 
to  the  amount  of  the  bill,  as  if  forming?  a  portion 
of  it,  but  the  error  was  treated  as  immaterial, 
and  the  notice  was  held  sufficient.  On 
this  ground,  therefore,  we  are  of  opinion  that 
there  ought  not  to  be  a  role. 

Rule  refused. 


Slater  v.  Hodgson.    Michaelmas  Term,  1846. 

SVIDBNCB.  —  DOCUMENTS.  —  PLACE     OF 
CUSTODY. 

At  the  trial  of  a  feigned  issue  to  ascertain 
whether  certain  townships  composing  a 
parish  were  entitisd  to  the  separate  ap^ 
pointment  of  overseers,  the  master  of  the 
workhouse  of  the  union  in  which  the  parish 
was  situate  produced  certain  bastardy  bonds 
from  the  gear  1716,  which  he  stated  he  re- 
ceived  about  four  years  ago,  but  had  no 
knowledge  whence  they  came., 

Held,  that  this  evidence  was  properly  received, 
the  workhouse  being  the  natural  repository 
for  such  documents,  and  one  in  which  it 
was  reasonable  to  expect  to  find  them. 

This  was  a  feigned  issue  directed  to  he  tried 
to  ascertain  whether  a  parish  could  have  the 
benefit  of  the  statute  43  Eliz.,  or  whether  the 
townships  composing  that  parish  should  have 
the  appointment  of  separate  overseers.  The  case 
was  tried  before  Mr.  Justice  CressweU  at  the 
last  assizes  for  the  county  of  Cumberland,  and 
a  verdict  found  for  the  plaintiff.  The  counsel 
for  the  plaintiff  put  in  evidence  certain  bastardy 
and  indemnity  bonds  from  the  year  1716,  and 
it  appeared  that  these  documents  were  produced 
by  the  master  of  the  union  workhouse  of  which 
union  this  parish  formed  one.  He  stated  that  these 
documents  had  been  brought  to  the  workhouse 
about  four  years  ago,  but  that  no  account 
had  been  given  of  them.  It  was  objected  that 
this  evidence  was  not  admissible,  because  it 
was  not  shown  that  the  documents  came  from 
the  proper  custody,  but  the  learned  judge  ad- 
mitted the  endcnce. 

Mr.  Knowfes  now  moved  for  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial  on 
the  ground  of  the  impro])er  reception  of  evi- 
dence. No  proper  foundation  has  been  laid 
for  the  reception  of  these  documents;  the 
master  of  the  workhouse  receives  them  without 
knowing  whence  they  came.  The  parish 
chest  is  the  proper  place  of  custody ;  and  if  it 
is  said  thsit  the  parish  is  now  incorporated  into 
the  union,  and  that  the  parish  documents  have 
been  removed  th«re,  still  evidence  should  be 
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given  to  show  how  they  came  into  the  union 
workhouse. 

Cur.  adv.  vult. 
Lord  Denman,  C  J.,  delivered  the  judgment 
of  the  court,  and  said  that  the  court  ymn  of 
opinion  that  these  documents  had  been  brought 
from  a  place  which  seemed  a  very  natural  re- 
pository for  them,  and  one  in  which  it  was  very 
reasonable  to  fiud  them,  and  that  the  court 
would  not  grant  a  rule. 

Rule  refused. 

tAntttCi  Hmc^  ^racttce  €auvt. 

Doe  dem.  Body  v.  Cor.    Trinity  Term,  June, 
6th,  1846, 

ARBITBATION. — PREFERENCE  BEFORE  VER- 
DICT.— AUTHORITY  OF  ARBITRATION. — 
ENTRY  OF  JUDGMENT.'— FINALITY  OF 
AWARD. 

An  arbitrator,  to  whom  a  cause  is  referred 
after  issue,  but  before  proceeding  to  trial 
and  without  the  verdict  of  a  jury,  hai  [no 
authority  to  order  a  Judgment  to  be  en- 
tered  in  the  action ;  but  if  the  award  be, 
independently  of  such  order,  final  and  con^ 
elusive,  the  court  will  not  set  it  aside, 
because  it  also  contains  an  order  to  enter 
up  judgment,  but  will  only  set  anide  that 
part  of  it  which  directs  the  judgment  to  be 
entered,  and  the  judgment,  if  any,  signed 
'        thereupon. 

Where,  therefore,  after  issue  joined  in  ejects 
ment  but  before  verdict,  the  matters  at  issue 
in  the  action,  together  with  all  claims  in 
respect  of  mesne  profits  and  all  matters  ut 
deference  between  the  parties,  and  the  costs 
of  the  action,  and  of  the  reference,  were 
re/ased  by  a  judge's  order jf  and  the  award 
directed  judgment  in  the  action  to  be  «i- 
tered  for  the  plaintiff  with  one  shilliny 
damages,  and  that  the  plaintiff  should  r©- 
cover  under  the  same  judgment,  a  plot  qf 
land,  specifically  described:  and  that  the 
defendant  should  pay  l2Las  mesne  profits  j 
and  the  plaintiff  taxed  costs  in  the  action, 
and  a  specified  portion  of  the  costs  of  the 
reference  and  award  j .  the  court  set 
aside  a  judgment  signed  by  the  plaint^ 
under  the  award,  but  refused  to  set  aswe 
the  award  itself  as  independently  of  that 
part  which  directed  the  judgment,  it  t^. 
c'ently  decided  on  the  matters  r^erred. 

This  was  an  action  of  ejectment,  «k4iich  w^is 
after  issue  joined  referred  by  a  judge's  order 
to*  the  award  of  an  arbitrator.  By  the  order 
in  question  it  was  direeted  that  the  matters  at 
issue  in  the  action,  together  with  all  claims  in 
respect  of  the  mesne  profits  of  the  land,  and 
all  matters  in  difference  between  the  parties, 
together  with  the  costs  of  the  action  and  of  th« 
reference  to  be  made  pursuaht  to  the  ikiex 
should  be  referred  to  the  award  of  a  certain 
arbitrator  therein  named,  so  as  the  sard  arbi- 
trator do  make  and  publish  his  award  in  writing 
of  and  concerning  the  matters  referred  to'  hitn 
on  or  before  29th  September  next.    The  order 
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then  contained  the  usual  power  for  autkoriaing 
the  arbitrator  to  enlarge  the  time  for  flsakiog 
hit  award.  The  arbitrator  dulv  entered  upon 
the  reference  m  qoesticni,  ana  on  the  30th 
January,  1846,  he  made  his  award,  which  after 
reciting  the  order  of  refiBrence,  and  the  en- 
iargement  of  the  time  for  making  the  asward, 
r  &c,  proceeded  as  foUows :  "  I  oo  order  and 
sward  that  judgment  for  the  plaint-ff  be  en- 
tered in  the  said  action  with  U.  damages,  and 
that  the  plaintiff  do  recover  under  the  same 
judgment  a  plot  or  parcel  of  land  (here  the  land 
m  question  was  specifically  described  in  the 
award  by  metes  and  bounds);  and  I  do  further 
,  Older  and  award  that  the  said  defendant  shall 
pay  to  the  plaintiff  the  sum  of  121.,  as  and  for 
the  mesne  profits  of  the  said  land,  •and  the 
.plaintiff's  costs  of  the  said  action  to  be  taxed 
oy  the  proper  officer,  and  the  sum  -2Z.  10«. 
in  part  of  the  said  plaintiflTs  costs  of  the 
.reference;  and  I  do  further  order  and  award 
that,  except  as  aforesaid,  each  party  shall  pay 
his  own  costs  of  the  said  reference,  and  that 
-the  costs  of  this  my  award  shall  be  paid  and 
borne  hy  them  in  equal  moieties.''  On  the 
rsist  April  following  the  lessor  of  the  plaintiff, 
in  pursuance  of  the  terms  of  the  award, 
is^ed  "final  judgment  in  the  ejectment  with 
If.  damages.  A  nile  was  in  consequence 
afterwards  obtained  by  the  defendant  calling 
D  the  lessor  of  the  plaintiff  to  shew  cause 
'the  judgment  so  signed  should  not  be  set 
aside  with  costs,  and  why  the  award  made 
Vg^wttu  the  parties  sbouM  not  be  set  aside  on 
-Hk  ground  that  the  arbitrator  had  exceeded  his 
*anthority  by  ordering  judgment  to  be  signed  in 
*lhe  actbn,  and  also  that  tiie  award  did  not 
'fimdly  decide' the  matters  referred  by  odfndica- 
4aig  with  sufficient  certainty  on  the  right  to  the 
■property  in  dispirte  hi  the  action. 

Moniague  AniM -now -shewed  caoee.  It  is 
wraght  to  eet  aside  this  award  on  the  ground  that 
■ihe  arbitrator  exceeded  his  authority  in  direct- 
ing jodgment  to  be  enttred  \xp  in  the  action  for 
-the  lessor  of  the  plaintiff,  aiMl  that,  assuming 
'inm  to  have  had  no  power  to  do  this,  the 
ittward  is  bad  for  want  of  fimditv,  on  tiie  ground 
'that  it  -contains  no  adfficisnt  adjudication  upon 
the  Rght  to  the  property  in  dispute  in  the  ac- 
lion,  ^ith  regud  to  the  ^first  objection,  the 
««aMa  efJaokmmy,  Obriw,  13  Price,  SQ8,  and 
Stdohinmm  ▼•  Bktekwell,  S  Bwg,  331,  ^11 
-pnebably  be  dted  on  the  other  side.  No  doubt 
those  cases  go  ihe-ieDg&  of  decidinglhat  the 
aribilHitnr  has  no  power  to  direct  a  veniiet  to 
he .  entered  where  these  .has  heen  no  verdict 
ibwidby  a  jury  subject  io.thfireforenee.  Bst 
it  .may  porhaps  «ti]l  he  .foirly  .tinestin 
Aether  ttie  law  is  no,  for  in  Gmfwrfpht 
iBUuAwerth,  I  DemrL,  4a9>  LiUkdak^J.,mf^ 
pears  to  have  entertained  a  Afferent  ^^nnioD, 
Mod  to  have  thought  that>adifeetieato«itcr4ip 
ji^wrdiot  for  a  giwi  maa  was  equivnlcnt  to; 
Arderthat  the  defendant  should  pay  4hatni 
Je4he  plaintiff.  Bat  however  that  may  he  Hub 
oae  is-A  very  diffeeBBt  •one.feom  theeo'wliidi 
Innpe  just  heen.xefemd  to,  beeeMe  henttfae' 
doeaaot«Jnda 


he  does  is  to  dicect  that  a  judgeoeat  ahaU  he 
enteradnp.  iThis  itis  submifitedhehedaBpfe 
anihortty  to  do.  The«anse  had  proceeded  lo 
issne,  and  was  d^n  referred  to  him,  and  he 
was  called  upon  to .a^udkate  npen  themsl* 
t«rs  in  difference  in  the  cauaCi  The  very  thing, 
so  far  aa  the  canee  is  concemod,  which  Ik  had 
to  detcnaine  wae,  whether  or  not  the  akhitiff 
was  enticed  to  reeover  in  the  aetian  the  pie- 

gerty  in  .reapect  of  which  that  action  woi 
rought,  that  is  to  say,  whether  or  not  it  was 
just  and  right  that  the  phuntiff  ehouid  recoter 
a  judgment  in  the  action  which  he  had  brei^ht. 
Surely  it  cannot  be  contended  that  the  aihiba- 
tor  had  not,  in  the  discharge  of  his  daty, 
authority  finally  to  determine  and  fully  to  carry 
out  the  object  of  the  action,  by  directing  the 
necessary  judgment  to  be  signed.  But  second- 
ly, even  supposing  the  arbitrator  in  this  in- 
stance to  haye  done  what  he  had  no  power 
legally  to  do,  the  feet  of  his  having  improperiy 
directed  judgBient  to  be  entered  np  wilt  not 
„joessBmy  vitiate  the  award.  It  aamr  be  a 
reason  why  the  judgment  itself  should  he  set 
amde,  butitis  no  gromd  for^settasg  aeide  the 
award,  if  it  -can  he  dKwn  that  the  aarard  is  in 
other  reepeeta  enficiently^fioal  and  oovdnstve. 
Now  it  is  walimitled  widi  cottfidenoe- that  that 
can  be^iewn  here ;  the  words  ** oader  the  same 
judgment  *'  in  -tiiat  part  of  the  aannd  which 
directs  the  recovery  by  the  plaintiff  of  the  land 
in  question,  may  be  rejected  as  surpluei^e,  and 
if  this  be  done  the  awani  will  contain  with 
sufficient  certmnty  a  dtivction  that  the  plaintiflf 
shall  recoverfrom  the  defendant  a  particular 
pieee  of  lend,  specifioally  deaotbed  and  net  out 
iyy  metes  and  ooands.  Now  this  dnwctien  m 
sufficiently  definite  to  he  enfinced  brnttedt- 
meat,  to  which  4he  defendant  w^  be  IxaUe 
after  a  demand  of  possession,  if  he  :Tefa8es  -to 
give  up- the  land.  » It  anay  he  that  rhf  ear  aid  ia 
this  re^eet  is  infomal;  hnt  that  aaakes  ao 
difference  if  the  oonrt  can  eeewith  anfioeet 
certainty  that  the  adjudieBftian  is  final,  and 
citable  of  being  enfoioedtl^  etteehmeat,  Wkm 
recent  ease -of  Coakv.GmU^  13  Mefarp,^a64,ii 
an  authority  in  suf^iortof  this  positieQ.  TbeOB 
theooort  held  that.A  dneelion  that-a ^verdict 
ahenld  he  enleced  for  te.plaineiff  wna  menh- 
atanoe  eroding  forhiaa^and  they eefoaed^ 
^^^fjfj4»  tbiffiBiaerri  for  HBoactaintar  apd'snMrt-ef 
finali^. 

.XttsA^oontriU  Not^ndid  disriartien  uan  he 
taken  between  a. dkoBtaen  by  the  ^Hihiiinter  to 
enter  a  ver^ct  and  a  dhnectien  byhaea  to  enter 
up  n  jndmnsnf.  itia  theinfera^efear  that- ^lat 
put  of  Aaaward  whioh  dinetethe 
to  he,en(eied  mia  bad,^aidtharvthe4 
ts  ^entitled  4o  have  this  jndgaaent  •vet  < 
That  bei«g.aQ»it  iaeiqnaUy  dear,  that  the  Mwd 
final  and  oenelaieivn^  Jier^the  seeidi 
e  jndgaHnt "whieh ai^<nf  the 
of  tha.«iyndiciition,^eanMt  Jbe  njntnd 
^and  if  ^^riMeh.wlBtii>iaAB 
judgment  be^tmckiot,  thmpnAl  be^m^eei- 
aion  at.aU  span  4he  matten  'safeRwl  to  the 
arbitrator.  It  is  dear  that  die  whole  Allaa 
award  upon  thia  jmlffouai  .ia  beaed  upon  the 
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.jodgment,  and  thtX  the  judgment  is  ihe  only 
adjudication  upon  it.  But  even  if  the  words 
**  under  the  same  judgment "  could  be  rejected, 
it  will  not  help  the  plaintiff,  because  the  di- 
rection that  tde  plaintiff  shall  recover  must 
stUl  be  held  to  have  reference  to  a  recovery  in 
th^  action,  and  a  recovery  in  the  action  csn 
only  be  obtained  thrcnigh  the  medium  iOf  a 
judgment.  Doulan  v.  Brett,  2  Ad.  Sc  .E1U344. 
besides,  the  award  cannot  be  divided  in  the 
manner  suggested  on  the  other  side,  as  is  clear 
from  the  recent  case  of  Hawkyard  y».Greenv)ood, 
2  D.  &  L.  936. 

fVightman,  J.  It  is,  I  think,  quite  clearthat 
the  arbitrator  had  no  anthority  to  direct  judg- 
ment to  he  entered  up  in  the  action ;  and^tiie 
rule  must  therefore  be  absolute  for  setting 
aside  the  judgment  signed  under  the  award. 

.  But  with  regud  to  the  rest  of  the  award,  I  do 
not  see  anything  to  prevent  my  upholding  it» 
if  I  can  see  that  it  is  sufficiently  final  and  con- 
clusive. Hawkuflrd  v.  Greenwood,  2  D.  &  L. 
936,  has  indeed  heen  referred  to  by  Mr.  Lush 
as  an  authoritv  against  my  right  to  do  this  j 
bat  I  do  not  think  that  case  is  in  point,  be- 

-  cause  there  the  costs  of  the  causae  were  to  abide 
the  event  of  the  award,  which  is  not  the  case 
here.  'My  only  doubt  is  as  to  whether  there  is 
a  siifficient  adjudication  on  the  matters  in  dis- 
pute, if  you.  reject  the  direction  to  enter  up 
jnd^^nent.  This  is  a  question  of  very  great 
nicety,  but  I  think,. upon  the  whole,  that  the 
words  "  under  the  same  judgment "  may  be  re- 
jected as  surplusage ;  .and  that  if  ycou  refect  the 
words,  the  award  does  contain  a  sufficient  ad- 
judication in.  favour  of  the  plaintiff  and  'One 
which  may  be  eaTorced  by  attachment.  I  do 
not,  therefore,  ihink  I  ought  to  deprive  the 
plaintiff  of  his  right  to  try  the  validity  of  this 
award  by  action  or  motion  for  an  attachment. 
The  rale  will  tharefore  be  ^schaived,  .except 
as  to  the  setting  aside  of  the  judgment,  for 
which  purpose  alone  it  may  be  made  absolute. 
<  Aule.ACOMidiagly . 


hvtr  the  requisite  paper  books  to  the  judges' 
clerks,  although  the  four  days  previous  to  the 
Irst  day  appointed  for  the  hearing  of  the  ap- 
peals hiid  Wen  allowed  to  pass.  Thursday  the 
12th  instant  was  the  first  day  fixed  for  the 
hearing,  and  the  appellant's  attomev  had  been 
unable  to  ascertain  that  fact  nntil  Saturday 
laatyJHid  didnet  deliver  the  paper  books  until 
vesterday.  The  appeal,  however,  coald  not  he 
neard  on  the  first  day,  as  it  stood  20  in  the 
hst,  and  the  respondent  was  a  consenting 
parly.  •  Croueher  v.  Browne,  Lutw.  Reg.  Oa. 
303. 

By  the  Court, — The  consent  of  the  respond- 
ent did  not  at  all  alter  the  ciise.  The  paper 
boc^s  were  entirely  for  the  cenvenience'of  the 
judges,  and  qoile  mthin  their  discretion,  and 
as  there  appeared  to  be  some  time  before  the 
appeal  was  likely  to  be  heard,  the  court  would 
grant  the  application. 

In  the  second  of  the  above  cases.  Stock  made 
a  similar  application  on  behalf  of  the  appellant, 
and  stated  that  the  attorney  had  been  under 
the  impression  that  the  paper  books  ^would  be 
in  time  if  delivered  on  the  fourth  day  before  the 
actual  day.nf  iiearing,  and  not  the  first  day  ap« 
pointed,  on  which  latter  day,  as  the  present 
afipaal  stood  Bth  in  the  hst,  the  houmgrYna 
not  likely  to  take  place. 

By  the  Court.  The  application  is  rather,  too 
late.;  but  as  on  to-morrow  (the  first  day  of 
hearing)  theconrt  would  sit  only  Isr  '<a  part  of 
the  day,  the^ipplication  might  be  gEanled. 

The  aame  application  was  made  in  the  third 
of  Uie  above  cases  by  E,  S,  lUchards,  Ha 
stated  ^tihe  paper  books  had  been  dekwaS 
thuangfh  mawidsible  oiTenflaataneeSp  and  uthAt 
Ihe-mipeal  stood«4th  in  the  Jist. 

J^  ike  Courts  The  paper  books  aay  be 
delivered  nunc  pro  tunc,  but  the  case  must  be 
put  artfae  bottom  of  tiie  list. 

Applications  { 


1ffonmon^lta0. 
tEUioU  ▼.  Tke  Qvereeeut  ^fSt.Ji^  WUkin, 
Cnmberinnd  ; LBuukerv.  Hfcoiysa  jmadxCkUe 
^.  Ckabb. .  Miohasinia«.!Bwinf.Nog.>i4,:haii6, 


'  %Me 

'duerefMis  ^fjAneemU,.  umi  isiiiini  lAiy  ttel 

ffol  heenddnerod  ioikefU^^eU  ekrh^fam^ 

.dayt  btfote  ihe^fictt  dmy  4f  kearkig  tke 

^^jpeaU,  ike  eourt  iUlowid  ike  ddkierye^, 

ikoHimmtc^Uitmmc,ikere.^ppem!inff%'fivm ^ 

tke  posUion  ef'ike  furHcuiar  i^gpetde  wilttndt^ 
be^wtgiment  Ume  ' 


-THE  SMALL  DEBTS  ACT. 


NOTICS  OP   PROOBBDIiraa. 

^TfUB  QoMette  of  the  22nd  inst.  contains^ a 
notice  of  the  intention  of  the  Pnv/Cinni(nl  *4D 
«eimierilR  pt^pyieiy  nf  iiisli  iiigi  \n  dai  irforaBW- 
-ryiqg  otibiB  tact  (into  atfect  in  u 
ItoiiSlghaiH  ffnglnnd  and  Wales. 


eikeiim,4o 


ikey 


^%f  the'first  of  lheadiovenases,%0r«a«9..an 


^^^BV^v^^w  ^^^p * -^Wv >^W^i^^9«  ^ 


LEGAL  OBITUARY. 

Sept.  24,  1846.— At  Boa  Vista,  Cape  Verde 
Islands,  l^ry  William  Macauley,  Esq.,  Her 
Majesty's  Commissioner  in  the  court  esta* 
Mshcd  in  -Hut  island  imder  the  treaty  with 
f^ort^gal,  .'for  Hh  .n^pressiwi  «f  ^Ihe  cakvo 


'YfdtSR  of  the  appellant^  applied  for  leave  I<mU-|  Term,  1826. 


.%n...3^-r«te«fh.ileaai,  hite.Af  Stttlci, 
Yorkshire,  solicitor^  admitted  on  the  'BoU, 
HVtnily  Term,  1834. 

mv..:30.— Arthur  thnville,  of  «mi  Goott, 
teoitidO,  seiieltor,  a^lmiMed^itlho  M^ 
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MASTERS  EXTRAORDINARY  IN  CIUK- 
CERY. 


j)^c.  1.  —  Henry  Francis,  of  Maixc-Hill, 
Greenwich,  and  Monument  Yard,  London, 
solicitor,  aged  70,  admitted  on  the  Roll, 
Michaelmas  Term,  1798. 
,  D^c.  6.— James  Williams  Buchanan,  of  Nu- 
neaton, solicitor,  aged  53,  admitted  on  the  Roll, 
Easter  Term,  1824. 

j)gc.  7.  — Daniel  French,  harrister-at-law, 
aged  72,  called  to  the  Bar  hy  the  Hon.  Society 
of  Lincoln's  Inn,  9th  Feb.  1808. 

Dec.  15.  — John  Barney,  of  Farehani,  and 
late  of  Southampton,  solicitor,  one  of  the  ma- 
gistrates of  the  county,  admitted  on  the  Roll, 
Hilary  Term,  1805. 

Dec.  19.— Crews  Dudley,  of  Oxford,  solici- 
tor, aged  66,  admitted  Hilary  Term,  1811. 


NOTES  OF  THE  WEEK. 

MEETING   OP   PARLIAMENT. 

At  the  Priry  Ck)uncil  held  at  Windsor  Castle, 
on  Saturday  the  19th  inst.,  a  proclamation  was 
ordered  to  he  issued,  directing  parliament  to 
ftssemhle  for  "  the  despatch  of  business,*'  on 
Tuesday  the  19th  of  January  next. 

Our  readers  must  he  prepared  for  the  early 
introduction  of  some  irajiortant  measures  of 
Law  Reform,— though  it  has  been  supposed 
that  the  government  will  have  but  little  time  to 
spare  from  great  political  and  party  questions, 
for  any  real  improvement  in  the  administration 
of  justice. 

THE  BENCHERS  OP  THE  INNER  TEMPLE. 

The  judges,  acting  as  visitors,  have  come  to 
a  resolution,  that  Mr.  Hayward  has  no  legal 
claim,  as  of  right,  to  be  elected  to  the  bench ; 
but  they  pronounce  an  unanimous  opinion, 
that  the  mode  of  election,  by  which  a  single 
dissentient  may  exclude,  is  unreasonable,  and 
strongly  advise  the  adoption  of  some  better 
mode. 


NEW   OFFICIAL  ASSIGNEE. 

Mr.  Cannon  has  been  appointed  one  of  the 
official  assignees  in  the  Court  of  Bankruptcy, 
in  the  room  of  Mr.  Alsager,  deceased,  with  the 
understanding,  that  if  it  should  be  deemed  ex- 
pedient to  reduce  the  number  of  official  assig- 
nees, his  appointment  is  not  to  be  considered 
permanent,  nor  is  he  to  be  entitled  to  any 
compensation. 


Fiom  Koo.  f-Uh,  to  Dee.  13/ft,  1846,  hotk  inelutite, 
with  date*  mhtn  gattiled. 

Brock,  Benjamin,  jun.,  Carmsftben.      Dee.  15. 
Cowper,  William  John,  Newbury.   Doc.  15. 
Dufty,  RichanI,  Nottingham.    Dec.  4. 
Fooitit,  Cbristopbor  Carter,   Nevrark-upoo-Trent 

Nor,  «7. 
Hodgson,  Charles  Bernard,  Carlisle.     Dec.  4. 
[.sing,  Arthur  Louis,  Colcbeiter.     Dec.  4. 
Shaw,  lUchard,  jun.,  Burnley.    Dec.  8. 
Wraiifllaw,  Charles  Edward,  Rugby.    Dee.  4. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSniPS. 

From  Nov,  tith,  to  Dee,  iSlh,  1846,  both  inclH$ae, 
tailh  datee  ir/ien  gatetled. 

Baker,  George  Leeko,  Charles  Baker,  and  Frands 

James,  52,   Linco1n*8   Inn   Fields,   Attomeft 

«nd  Solicitors.     Not.  24. 
Bridgman,  Cliristopher  Vickry,  and  Edward  Henrj 

Scobell,  Tavistock,  Solicitors  and  AtlonieTS. 

Nov.  97. 

Curry,  Philip  Finch,   Henry  Heathcote  Statbaai, 

and  Francis   llorncr,  Liverpool.      Soliciton 

and  Attorneys.     Dec.  8. 
Plucknetr,  James,  and   Richard  John    Roberts,  17, 

Lincoln's  Inn  Fields,  Attorneys  and  Solicitors. 

Nov.  24. 
Wright,  Tliomas   Samuel,  and  Robert    Frederick 

Welchman,  Southam  and  Leamington  Pciurs. 

Attorneys  and  Solicitors.    Dec.  8. 


THE  EDITOR'S  LETTER  BOX. 


It  has  been  suggested  by  an  esteemed  cor- 
respondent, that  if  we  wish  for  an  authority  in 
support  of  our  opinion  expressed  at  paj^e  144, 
ante,  as  to  allowing  a  charge  for  perusing  ab- 
stract, it  will  be  found  in  Drax  v.  Scrope,  1 
Dowl.  69,  where  it  appears,  that  Taunton,  J^ 
considered  the  solicitor  would  be  to  blame  if 
he  did  not  peruse  the  abstract.  The  same  case 
is  reported  in  2  B.  &  Ad.  581,  but  not  the 
same  point ;  it  seeming  that  the  counsel  against 
the  solicitor  abandoned  that  part  of  the  case. 
The  solicitor's  charge  for  perusal  was  nearly 
50/.;  counsel  and  clerk,  57/.  15«. 

We  are  obliged  to  F.  for  his  observations  re- 
garding the  Legal  Almanac.  We  are  glad  that 
tne  improvements  meet  his  approbation.  Hie 
further  suggestion  shall  be  attended  to. 

The  letter  of  "  A  Special  Pleader ''  is  ac- 
ceptable on  the  subject  of  the  Insolvent  Acts, 
and  shall  appear  next  week.  In  the  meantime 
he  refers  "  G.  H."  to  the  case  of  Toimer  v. 
Gingell,  decided  in  the  Common  Pleas,  Trinity 
Term,  1846,  and  reported  15  Law  Joum.  N.  S. 
255. 


DIGEST,  AND  JOURNAL  OF  JUEISPRUDENCE. 


SATURDAY,  JANUARY  2,  1847- 


— — •*  Quod  magts  ad  wos 

Pertiaet,et  nesdre  malum  est,  agitamus." 

HORAT. 


COMMENCEIVfENT  OF  PROCEED- 
INGS UNDER  THE  SMALL  DEBTS 
ACT. 

We  briefly  noticed  last  week  that  an 
announcement  had  just  appeared  in  tlie 
London  Gazette  of  the  intention  of  her 
Majesty,  with  the  advice  of  her  Privy 
Council,  to  take  into  consideration  the 
propriety  of  making  orders  for  the  purpose 
of  putting  THE  Small  Debts  Act  into 
execution  in  even/  county  throughout 
England  and  Wales. 

This  being  the  first  step  under  this  very 
important  act,  we  shall  state  the  terms  of 
the  "  notice,"  in  order  that  its  sufficiency 
may  be  ascertained.     It  is  as  follows  : — 

"At  the  Court  at  Windsor,  the  19th  day  of 
December,  1846 ; 

"  Present— The  Queen's  most  excellent  Ma- 
jesty in  council. 

''  Whereas  by  an  act,  passed  in  the  la^t  ses- 


countv,  it  shall  be  lawful  for  her  Majesty,  with 
the  advice  aforesaid,  to  order  that  such  part 
shall  be  taken  to  be  within  the  jurisdiction  of 
the  count]^  court  holden  for  the  purposes  of 
the  said  act  for  such  adjoining  county  in  and 
for  such  district  as  her  Majesty  shall  order,  in* 
like  manner  as  if  it  were  part  of  such  adjoining 
county : 

"  And  whereas  by  the  said  act  it  is  also  en- 
acted, that  it  shall  be  lawful  for  her  Majesty, 
with  the  advice  of  her  privy  council,  to  order 
that  any  court,  holden  for  the  recovery  of  small 
debts  or  demands  within  the  provisions  of  any 
act  cited  in  either  of  the  schedules  annexed  to 
the  said  act,  and  marked  A.  and  B.  respectively, 
shall  be  holden  as  a  county  court,  and  to  assign 
a  district  to  every  such  court  either  greater  or 
less  than  the  district  in  which  the  court,  holden 
under  the  provisions  of  any  such  act,  has  juria* 
diction,  and  to  alter  the  place  of  holding  any 
such  court,  or  to  order  that  any  such  court  be 
abolished : 

And  whereas  by  the  said  act  it  is  also  en- 
acted, that  any  order  in  council,  made  for  the 
purposes  of  the  said  act,  shall  be  published  in* 
•:^«  ^f  ««^i:««,«  *       *'•*!*  J    *  A      A  ^  r  ■    .1.     *he  London  Gazette,  and  notice  of  the  intention. 
™n^i?^r^r    *'  r^'^l^  w""  ^'!^^°'  t^^'ofher  Majesty  to  take  into  consideration  the 
,^T«!^^/'T'^''^'™'^i'^l?''^'^'™^^  ^^i°K  any  such  order  shall  be 

iL^^^«?i\^lt?T/'^K'*''T!f ^^'"^^  'T  S^  I  published  in  the  London  Gazette  one  calendar 
i^*ii!  !5^?'  '^'^'^  ^°^  ^'.f  y^^'^^fY'  r^^^  \he  ^onti,  at  least  before  any  such  order  shaU  be 


advice  of  her  privy  council,  to  order  that  the 
said  act  be  put  in  force  in  such  county  or 
counties  as  to  her  Majesty,  with  the  aavice 
aforesaid,  shall  seem  fit,  and  to  divide  the  whole 
or  part  of  any  such  county,  including  all 
counties  of  cities,  and  counties  of  towns,  cities, 
boroughs,  towns,  ports,  and  places,  liberties 
and  franchbes  therein  contained  or  thereunto 
adjoining,  into  districts ;  and  to  order  that  the 
cotmtv  court  shall  be  holden  for  the  recovery 
of  debts  and  demands,  under  the  said  act,  in 
each  of  such  distriqts ;  and  to  declare  by  what 
name  and  in  what  towns  and  places  the  county 
court  shaU  be  holden  in  each  district  j  and  if  it 
fihall  appear  to  her  Majesty  that  any  part  of 
any  county^  liberty,  city,  borough,  or  district, 
may  conveniently  be  declared  within  the  juris- 
diction of  the  county  court  of  an  adjoining 
Vol.  zxxiii.  No.  W2. 


made;  and  whereas  her  Majesty  has  been 
pleased  this  day  to  refer  the  consideration  of 
the  said  act,  ana  of  the  orders  which  it  may  be 
proper  to  make  for  the  purposes  thereof,  to  a 
committee  of  the  Lords  of  her  Majesty's  most 
honourable  privy  council,  and  to  direct  that 
^aid  committee  do  report  their  opinion  there- 
upon to  her  Majesty. 

"  Notice  is  hereby  given,  that,  after  the  ex* 
piration  of  one  calendar  month,  from  the  date 
of  the  publication  of  this  notice  in  the  London 
Gazette,  her  Majestv,  with  the  advice  of  her 
privy  council,  will  take  into  consideration  the 
propriety  of  making  orders  for  the  purposes  of 
the  saidf  act,  and  for  putting  the  said  act  in 
execution  in  every  county  throughout  England 
and  Wales.'' 
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Commencement  of  Proceedinge  under  the  Small  Debts  Act, 


We  confess,  that  after  reading  the  full 
recitals  of  the  act  contained  in  this  State 
Paper,  we  were  much  disappointed  at  the 
meagreness  of  the  notification  with  which 
it  concludes.  Her  Majesty;  hf  ^the  Ist 
section,,  witli,  Ihe  aAvioe  «dr  li«r  Pwvy 
Council,  may  from  time  to  time  order  the 


informed  and  worse  advised  of  the  ju- 
dicious course  of  proceeding. 

The  legislature,  in  requiring  a  month's 
notice — not  of  the  order — but  of  the  inten- 
Horn  "iio  teiie  into  c»mriAration  the  pro* 
priety  0f  maleing  avj  «i«&  order^*' — must 
evidently  have  intended  to  afford  any  one 


act  to  be  put  in  force  in  Sfic^i  county  or  j  interested  therein  an  opportuni^  of  being 
counties  as  from  iime  to^'tmc  slralV  seem  fit ;  heard  before  the  Privy  Council,  either  with 
and  the  act  is  to  extend  to  those  counties: objections,  or  suggested  alterations,  or 
concerning  which  any  such  order  shall  have .  modifications.  How  is  this  now  to  be 
been  made,  and  not4)tfaerwise  or  elsewhere.  !<eEected  ?  When  will  the  scheme,  with 
Tlie  2nd  section  provides,  that  the  whole ,  regard  to  the  county  of  Middlesex,  come 
or  part  of  any  county  may  be  divided  into  on  ?  When  that  of  Yorkshire  ?  and  when 
districts;  and  the  5th  section  authorizes  of  Lancashire  ?  and  soon  with  the  rest  of 
orders  to  be  made  regarding  the  one  j  the  52  counties.  They  cannot  all  be  heard 
hundred  and  odd  courts  in  schedules  A.  |  the  same  day.  The  explanation  is,  we 
and  B.,  and  to  assign  their  districts.  '  suppose,  t^iat  the  public  is  not  to  have  any 

Then  the  8th  section  provides  that  ant/  voice  in  the  matter  whatever.  But,  if  so, 
^order  in  council  made  for  the  purpoaes  aC\  sure^r  thg'  enactment  of  a  distinct  claoiei 
this  act  shall  be  published  in  the  London '  providing  for  a  month's  notice  of  consider- 
Grazette.     "  And  notice  of  the  intention  of  ing  any  such  order,  is  a  mere  delusion. 


iier  Majesty  to  take  into  consideration  the 
propriety  of  making  ani/  such  order  shall 


We  say  this,  supposing  that— however 
objectionable  in  regard   to  propriety  and 


-be  published  in  the  London  Gazette  one  fair  dealing — the  mode  of  constituting  the 
calendar  month,  at  least,  before  ant/  suck  courts  is  strictly  legal;  but  it  is  seriously 
•ofvbr  thai  1  be  made."  questioned,    whether   such  a   vague  and 

We  venture  to  say  that  no  one  reading!  general   notice  as  that  contained  in  the 
these  clauses  (the  1st,  2nd,  and  8th,)  had.  Gazdtte  is  a  sufHcient compliance  with  the 


any  conception,  that  instead  of  takmg 
county  by  county,  or  district  by  district, 
and  <'  from  time  to  time  "  making  an  order 
for  each  county  or  district, — ^a  notice  would 


requirements  of  the  statute.* 

It  may  be  imagined,  that  as  we  strenu- 
ously opposed  many  important  parts  of  the 
measure  during  its  progress  in  parliament, 


be  gfven  of  *<  taking  into  consideration  the  and  have  animadverted  on  several  of  its 


propriety  of  making  orders  for  putting  the 
act  into  execution  in  every  county  through- 
out England  and  Wales,'* — all  under  one 
and  the  same  notice,  without  any  specific 
di&tinction. 

Some  few  weeks  ago  a  circular  was 
copied  into  the  TVmms  newspaper,  purport- 
lag  to  be  written  by  on  officer  of  govern- 
ment to  the  clerks  of  the  peace,  containing 
a  list  of  towns  {except  in  Middlesex)  at 
which  the  Small  Debts  Courts  were  pro  • 
posed  to  be  holden.  I'his  was  not  an 
official  announcement,  and  nothing  what- 
ever has  publicly  appeared  to  show  the  re- 
sult of  tlie  inquiries  or  suggestions  made 
by  the  clerks  of  the  peace.  No  doubt 
those  respectable  county  officers  (chiefly 
engaged  in  criminal  justice)  were  very 
pcopcr  persons  to  address  ;  but  we  opine 
that  others  miglit  also  with  advantage  have 
been  consulted.  On  the  part  of  the  pro- 
fession generally,  we  are  bound  to  protest 
i^inst  the  course  which  has  been  thus 
,  ^pursued.  Looking  at  the  promise  of  due 
NlafttKA'giiilfl^  the  8th  aectipn  of  the  act, 
/^f^^  has  been  ill 


defects  and  evils  since  it  passed,  we  may 
be  somewhat  prejudiced  against  tbe  present 
course  of  proceeding;  we  shall  therefore 
avatJ  ourselves  of  Uie  critical  vesmHa  of 
Mr.  Moseley  in  the  first  part  ef  kit 
treatise.*  We  resort  to  this  authoritj 
with  more  confidence  from  the  evident  in* 
terest  which  the  learned  autlior  must  have 
in   upholding   these   Small  Debt  Courts, 


*■  When  these  small  debt  courts  shall  he  ia 
full  play,  suppose  52  causes  were  entered  for 
trial,  (with  or  without  juries,  and  with  orwith- 
out  advocates,)  will  it  be  the  practice  of  the 
officer  of  court  to  give  notice  in  a  newspaper, 
that  on  a  certain  day  they  will  all  be  tried,  or 
will  the  plaintiff  or  his  attorney,  (if  there  he 
one),  or  the  bailiff,  be  required  to  serve  each  of 
the  defendants  with  a  notice  of  the  specife 
day  of  trial  ?  This  Gazette-notice  seems  to  be 
a  specimen  of  the  wholesale  ease  and  simplicity 
>vith  which  the  proceedings  are  to  be  con- 
ducted. 

*»  A  IVeatise  on  the  Law  of  the  New  Conntf 
Courts,  compiled  from  the  stat  9  &  10  Vkt. 
c.  95,  and  the  common  law  ap{dicable  diereto. 
By  Joseph  Moseley,  Esq.,  Barristcr-at-Law. 
London :  Stevens  &  Norton,  1846. 
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4ipontheiBenUof  which  he  httfalready  writ- 
ten ma  elaborate  treatisebearingonall  thein- 
ferior  oeucu,  and  hai  now  entered  with 
evident  aeal  into  tlie  contideration  oF  the 
liriDoiplec  and  rules  of  practice  hy  which 
4he  new  courts  are  to  be  governed. 

From  the  enactments  down  to  the  8th 
section,  inclusive}  Mr.Moseley  observes, 
it  would  appear  tliat  the  power  of  the 
creation  of  the  new  courts  is  vested  in  the 
Vriyy  Council. 


that  it  would  appear  the  notice  in  the  Gaidlle 

must  set  out  evemhing  that  will  be  necesss^ 
for  the  creation  of  the  court  and  the  jurisdio*- 
tion  respecting  which  it  is  rnade^  and  for  whiok 
the  order  of  the  council  is  necessary,  or  other- 
wise the  order  win  be  bad  and  all  proceedings 
under  it  void.  At  kaat  this  is  what  the  stato- 
tory  enactBMnts  would  appear  to  amount  lo« 
though  of  course  this  at  preaent  can  be  tot 
matter  of  opinion.  But  there  is  no  reason  wly 
notice  of  everything  for  which  an  order  i« 
council  is  likely  to  be  required  may  not  be 
given  in  the  first  instance/for  if  not  required  thev 
can  do  no  harm,  and  time  will  be  saved.  AnA 
if  any  material  point  for  which  an  order  is  i^ 
quired,  as  an  alteretioa  of  the  district,  or  of  the 
place  of  holding  ^e  court,  is  omitted,  thert 
must,  no  doubt,  be  a  month's  notice  belbv 


"Strictly  speaking,  however,  the  council 
dmve  only  the  power  of  Calling  the  courts  into 
cxiatenee,  rather  than  of  creating  them.  For  ak 
4iiDagfa  the  council  have  power  of  ordering 
cowts  to  be  held,  and  of  determining  the  ex- 
tent of  their  jurisdiction  as  to  place,  and  cer-  \  ^^^h  order  can  be  made, 
tain  other  powers  over  them,  yet  it  is  dear  that  i      «     l  i.    j     i.  i  j*-*     t  . 

Ihcy  have  little  or  no  authority  in  forming  and  Such  are  the  doubts  and  difficulties  aug- 
!&8hioning  the  courts  themsclveB,  or  the  juris- !  gested  by  a  competent  and  apparently  im- 
diction  or  proceedings  thereof,  which  have  been '  partial  writer.  It  seems  probable  that  he 
otherwise  provided  for  by  the  statute,  and  has  drawn  correct  conclusions.  It  is,  aX; 
where  that  is  silent  will  be  determmed  by  the  all  events,  possible  that  he  may  have  done 
oommon  law.    And  as  this  power  with  which  ^  ^^     ^„j  though  the  small  courts   them- 

the  pnvy  councu  is  mvested,  like  all  powers  m ,  .^i„^„  „^„  ^J^^^  :»  «^u«  ^#  .u^  •^«--.: 

law,  muit  be  duly  followed  ip  in  thelbrm  and  «^^^*^?  "*3^  g°  «»  »"  «P'*«  ^^  «^«  warnmg, 
manner  prescribed,  and  be  exercised  only  by ,  *"«  **™®  ™*y  co™«  '^"©n  the  interests  or 
those  to  whom  it  is  ffiven,  or  else  all  the  pro-j  obstinacy  of  a  Ikigant  may  impugn  the 
ceedings  under  it  win  be  void,  and  the  parties ;  validity  of  the  constitution  of  the  courts 
nctinff  by  it  liable  for  any  dam^  occnrrhig  and  appeal  to  the  judges  of  Westminster 
thereby*  And  therefore,  as  tbte  power  is  dele- '  Hall,  who  will  assuredly  decide  the  ques- 
««ted  to  her  Majesty  with  the  advice  of  hw. ion  (unmfluenced  either  by  party  tit 
Snfw:^n^^rrd,ti5r^'l^^^^^  --^ «^  ^o  the  strL^mfs  6f 
der  any  orders  made  by  it  void.  |  lexicon  stniction. 

"  Among  other  forms  prescribed  by  the  sta-'  There  is,  however,  yet  time  to  amend 
tute  to  be  observed  in  the  formation  of  the  New  the  notice,  and  we  trust  it  will  be  amended. 
County  Comrts,  is  that  by  the  8th  section,  by  i  and  time  given  to  consider  the  orders  to 
^erkddk  a  month's  notice  m  to  be  given  in  the  be  made  in  each  county  or  district  ^enofim* 

Liondon  <Saiette  before  any  order  can  be  made, ' 

mo  that  if  an  order  be  made  on  any  matter  re- 1 
^luring  an  order,  whereof  snch  due  notice  has  I 
not  been  given,  snch  order  will  be  void,  because  I 
the  council  had  no  authority  to  make  the  order.  | 
And  as  by  the  words  of  the  act  '  every  order  | 
made  in  council  for  the  purpose  of  the  act 
shall  be  published  in  the  London  Gazette,  and ' 
•«lice  of  the  intention  of  her  Majesty  to  take 
iafto  consideration  the  propriety  of  mal 
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such  order  shall  be  published  in  the  London 
Gazette  one  month  at  least  before  such  order 
ehall  be  made,'  it  would  appear  not  onlv  that 
notice  of  taking  into  consideration  the  oraering 
the  court  to  be  Md  must  be  given,  but  also  a 
notice  of  every  material  fact  which  is  to  take 
|iiace  respecting  such  holding  of  the  court,  re* 

Sttiring  an  order  of  the  coundL  As  of  the 
ividing  the  county  into  districts,  of  declaring 
parts  of  one  county  within  the  jurisdiction  of 
the  county  court  of  another,  of  where  the  court 
ia  to  be  held  and  for  what  district,  for  all  these 
facts  can  only  be  done  by  order  in  council,  and 
no  order  is  to  be  made  without  notice.    So 


BXEMPTION   FROM   mBTRBSS. 

The  law  of  landlord  and  tenant,  with  ita 
'^^  I  rami6cations,  necessarily  affects  large  sec* 


Vide  Yin.  Abr.,  title  Authority. 


tions  of  the  community;  but,  perhaps,  of 
all  the  laws  relating  to  property,  that 
which  enables  a  landlord  to  enforce  the 
pa}nnent  of  rent  by  distress  involves  in  ita 
operation  the  most  comprehensive  variety 
of  interests. 

The  general  rule  is,  that  all  moveable 
chattels  found  upon  the  land  chargeable 
with  a  distress  are  primd  facie  liable  to  be 
distrained  by  the  landlord  for  rent  due  te 
him  in  respect  of  the  premises,  whether 
the  goods  be  the  property  of  the  tenant  «or 
of  a  stranger.  To  this  rule  certain  ex* 
ceptions  have  been  established,  eomefor 
the  benefit   of  trade  or  husbandry,  and 
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some  for  the  preservation  of  the  peace. 
There  are  five  descriptions  of  things  which 
at  common  law  are  not  distrainable  :* — 
1.  Things  annexed  to  the  freehold.  2. 
Things  delivered  to  a  person  exercising  a 
public  trade,  to  be  carried,  wrought, 
worked,  or  managed,  in  the  way  of  bis 
trade  or  employ.  3.  Cocks  amh  sTieaves 
of  corn.  4.  Beasts  of  the  plough  and  in- 
struments of  husbandry.  5.  The  instru* 
inent  of  a  man's  trade  or  profession.  The 
three  first  classes  were  absolutely  exempt 
from  distress  :  the  two  last  were  only  pro- 
tected when  there  was  a  sufficient  distress 
without  taking  them.  Exceptions  have 
been  also  engrafted  on  the  rule,  with  re- 
spect to  two  other  classes  of  things  not 
falling  within  the  exemptions  already  cnu- 
inerated,  viz. : — Chattels  in  actual  use,  or 
in  the  actual  possession  and  presence  of 
the  owner  himself — an  exemption  intended 
to  prevent  a  breach  of  the  peace — and  the 
instruments  of  conveyance  of  goods  privi- 
leged from  distress,  or  brought  to  a  public 
market  or  fair  there  to  be  sold.** 

The  second  head  of  exemption  above 
specified — that  with  respect  to  things  de- 
livered to  a  person  exercising  a  pubh'c 
trade,  to  be  carried,  wrought  or  managed 
in  the  way  of  his  trade  or  business — is 
that  to  which  the  decisions  of  the  courts 
of  law  in  modern  times  are  chiefly  re- 
ferrible.  The  earliest  instances  to  which 
the  exception  was  applied  were,  with  re- 
gard to  innkeepers,  smiths,  tailors,  fullers, 
weavers,  and  millers ;  but  the  exemption 
was  extended  within  the  last  half  century 
to  the  cases  of  factors,*^  wharfineers,"^  auc- 
tioneers/ and  carcase  butchers/  and  by  a 
very  recent  case,  as  we  shall  see,  to  com- 
mission agents.*  The  ground  of  this  ex- 
emption is  explained  by  Parke,  B.,  in 
Mtupratt  V.  Gregory,  '<  The  principle  of 
the  exemption  is  the  public  good  ;  that  is, 
that  all  men  may  freely  and  without  in- 
terruption or  danger  of  the  loss  of  their 
goods,  deal  with  those  who  carry  on  trades 
or  businesses  for  the  benefit  of  all  indis- 


•  Simpson  v.  Hariopp,  Willis  Rep.  512. 

•  Per  Alderson,  B.,  m  Muspratt  v.  Oregorv, 
1  Mces.  &  W.  633 ;  Tyr.  &  G.  1086. 

«  Gilman  v.  JSlton,  3  B.  &  B.  75 ;  6  Moore. 
343. 

^  Thompson  v.  Mashiter,   1  Bing.   283;  8 
Moore,  254. 

•  Adams  v.  Grave,  1  Or.  &  M.  380. 

'  Brown  v.  Steirle.  2  Ad.  &  El.  138 ;  4  Nev. 
&  M.  277. 

»  Findan  v.  M'Laren,  6  Q.  B,  691. 


criminately,  or  buy  or  sell  in  fain  or 
markets,  and  thus  supply  themselves  with 
the  commodities  of  life."  It  was  ddibe> 
rately  determined  in  the  case  last  cited, 
that  the  principle  of  exemption  ought  not 
to  be  extended.  In  that  case  the  boat  of 
the  plaintiff,  an  alkali  manufacturer,  was 
lying  in  a  cut  or  canal  for  the  purpose  of 
receiving  and  carrying  away  salt  bought 
by  him  for  the  purposes  of  his  mannfac^ 
ture,  when  she  was  seized  for  a  distress 
for  the  arrears  of  a  rent  charge  arising  out 
of  the  premises,  and  a  majority  of  the 
Court  of  Exchequer  held,  (Parke^  B^ 
dissentiente,)  that  she  was  not  privil^ed 
from  distress,  which  decision  was  su^« 
quently  affirmed  by  a  Court  of  £rror> 
The  doctrine  authoritatively  recommended 
by  the  Court  of  Error  in  Muspratt  v. 
Gregory  is,  that  the  principle  of  exemption 
already  Jaid  down  in  the  books  ought  not 
to  be  carried  further.  In  all  the  subse- 
quent cases,  therefore,  the  burthen  is  cast 
upon  the  party  claiming  exemption  of 
showing  that  the  case  upon  which  his 
claim  is  founded  is,  |l)y  fair  analogy,  cdm- 
prehended  within  some  class  of  circum- 
stances to  which  the  exemption  contended 
,  for  has  already  been  conceded.  In  YouU 
v.  Jackson,^  which  was  an  action  bj  a 
brewer  to  recover  the  value  of  casks  sent 
to  a  public-house  with  beer,  and  \efi  there 
according  to  the  custom  of  that  trade, 
until  the  beer  was  consumed.  It  appeared 
that  when  the  casks  were  distrained  some 
of  them  were  empty  and  one  full,  and  the 
jury  found,  that  if  the  distress  were  al« 
lowed,  the  trade  of  a  brewer  could  not  bs 
carried  on.  The  case  was  said  in  ai^u* 
ment  to  resemble  in  principle  that  in 
which  goods  sent  to  an  auctioneer  to  be 
sold  on  premises  occupied  by  him  were 
held  to  be  privileged  from  distress;^  but 
the  Court  of  Exchequer  considered  that 
the  case  ofMuspraiiv.  Gregory  was  much 
nearer,  and  that  they  were  bound  by  that 
decision,  and  could  not  extend  the  ex- 
emption to  the  case  of  brewers'  casks  On 
the  other  hand,  where  a  piece  of  velvet 
which  had  been  sent  by  a  silk  manufac* 
turer  to  the  house  of  a  silk  weaver  for  the 
purpose  of  his  trade  was  distrained  for 
rent,  the  Court  of  Queen's  Bench,  in  con* 
formity  with  the  older  authorities,  as  well 
as    with    the  modern    cases  of    JVood  v. 


*•  3  Mees.  &  W.  677. 
*  7  Mees.  &  W.  450. 
^  Adams  v.  Grave,  1  C.  &  M.  380. 
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Clarke,^  and  Brown  v.  SheviU,^  decided 
in  faToar  of  the  exemption. 

As  already  intimated,  the  last  reported 
case  is  that  of  Findon  v.  M'Laren,^  in 
which  a  cab  was  sent  to  a  commission 
agent  that  he  might  expose  it  for  sale  and 
sell  it  in  the  way  of  his  business.  Whilst 
on  the  commission  agent's  premises  the  cab 
was  taicen  for  a  distress  for  rent,  and  in  an- 
swer to  an  action  of  trover  by  the  owner  of 
the  cab,  it  was  insisted  that  the  case  did  not 
fall  within  any  of  the  recognised  exemp- 
tions, and  that  Muspratt  v.  Gregory  de- 
cided that  the  principle  of  exemption 
should  not  be  extended.  The  Court  of 
Queen's  Bench,  however,  unanimously 
held  that  the  case  was  not  distinguishable 
in  principle  from  that  of  the  auctioneer 
before  cited,  and  that  the  purpose  for 
which  the  cab  was  placed  with  the  com- 
mission agent  brought  the  case  within  the 
exemption. 

Another  decision  of  the  Court  of  Queen's 
Bench  recently  reported,*  with  regard  to  ex- 
emption from  distress,  although  referrible 
to  a  different  class  of  cases,  and  involving 
distinct  principles,  may  be  conveniently  no- 
ticed here.     In  that  case  a  tenant  owing 
half  a  year's  rent  petitioned  the  Insolvent 
Debtors'  Court,  under  the  stat.  I  &  2  Vict. 
c.  1 10,  inserting  in  his  schedule  the  rent 
so  due  as  a  debt.     The  landlord  appeared 
at    the  Insolvent  Court  and  opposed   the 
tenant,   who  ultimately  obtained  his  dis- 
charge after  confessing  a  judgment  to  the 
provisional  assignee,  under  the  87th  sect. 
of  the  act.      The  landlord  subsequently 
distrained    goods   purchased    by   the    in- 
solvent aflter  his  discharge,  for  the  rent 
previously  due.  The  question  was,  wliether 
the  landlord  could,  afler  the  discharge  of 
the  tenant  under   the  Insolvent  Debtors* 
Act,  distrain  for  rent  due  before  the  dis- 
charge, and  which  was  mentioned  in  the 
insolvent's    schedule?       The    Court    of 
Queen's  Bench,  after  taking  time  to  con 
sider,  pronounced  in  favour  of  the  landlord, 
upon  the  ground  that  the  rent  itself  was 
not  extinguished,  although  the  remedy  by 
action  might  be  barred,  and  that  the  re- 
medy by  distress  was  incidental   to  rent 
service,  quite  independent   of  other   re- 
medies, and  remained,  notwithstanding  the 
discharge  of  the  tenant  under  the   insol- 
vent acts,  except  so  far  as  those  acts  ex- 


pressly restrained  it.  The  court  also  ob* 
served,  that  there  was  a  perfect  analogy 
between  a  discharge  under  the  bankrupt 
acts  and  a  discharge  under  the  insolvent 
acts,  and  that  it  had  already  been  decided 
in  two  cases,?  that  the  discharge  of  the 
person  of  the  tenant  under  the  bankrupt 
acts  does  not  take  away  the  right  of  dis* 
tress.  The  law  on  this  point,  both  as  re*^ 
gards  bankrupts  and  insolvents,  may  there* 
fore  be  said  to  be  now  deliberately  settled^ 


POINTS  OF  PLEADING. 

DECLARATION    FOR    BREACH    OF     PROMISE 
OF   MARRIAGE. 

Actions  for  breach  of  promise  of  mar- 
riage do  not  very  frequently  furnish  any 
materials  for  the  exercise  of  the  pleader's 
ingenuity,  and  seldom  involve  any  legal 
questions  for  the  consideration  of  the 
court ;  the  struggle  at  nUi  prius  in  cases 
of  this  description  being  generally  limited 
to  the  question  of  damages,  which  falls  pe* 
culiarly  within  the  province  of  a  jury  to 
determine.  It  is  somewhat  singular, 
therefore,  that  the  opinion  of  the  Courts  of 
Queen's  Bench  and  Exchequer,  respec- 
tively, should  have  been  taken  upon  de- 
clarations in  this  action,  raising  precisely 
the  same  point  during  the  same  term,  as 
stated  in  the  last  number  of  DowHng  and 
Lowndes*  Reports.** 

The  declaration  in  the  case  reported 
alleged,  that  in  consideration  that  the 
plaintiff  promised  to  marry  the  defendant, 
the  defendant  promised  to  marry  her,  and 
that  she  continued  unmarried,  and  was 
ready  and  willing  to  marry  the  defendant^ 
but  that  the  defendant  married  another 
person.  To  which  the  defendant  pleaded, 
that  he  was  not  at  any  time  requested  to 
marry  the  plaintiff.  This  plea  was  de- 
murred to,  on  the  grounds  that  it  traversed 
a  matter  not  alleged  in  the  declaration, 
and  raised  an  immaterial  issue. 

It  appeared  to  be  conceded  in  the  course 
of  the  argument  that  the  plea  was  bad  for 
the  reasons  stated  in  the  special  demurrer. 
The  question  was,  whether  the  declaration 
was  good.  The  contention  was,  that  the 
declaration  ought  to  have  alleged  a  request 
to  marry,  or  that  a  reasonable  time  had 


1  Cr.  &  J.  484;  1  Tyr.  314. 
'  2  Ad.  &£.  138. 
6  Q.  B.  891. 
PkiUips  y.  SherviU,  6  a  B.  944. 


p  Biggs  V.  Sowry,  8  M.  &  W.  729 ;  Newton 
V.  Scott,  9  M.  &  W.  434,  affirmed  on  error,  in 
Exchequer  Chamber,  10  M.  &  W.  471. 

«  Short  V.  Stone,  a  B.,  H.  T.,  1846 ;  Caum 
V.  SnUth,  3  D.  &  L.  462. 


200 


New  Statutes  effecting  Alteratums  in  the  Law.-^CorreMpomdence. 


Two  million  one  hundred  thousand  Pounds,  to 
be  raised  by  Annuities  and  a  Lottery,  and 
charged  on  the  Sinking  Fund,  redeemable  by 
Parliament/'  and  managed  by  the  said  com- 
pany, upon  which  no  dividends  shall  have  been 
demanded  for  the  period  of  ten  years  or  up- 
wards, and  the  bdances  of  sums  issued  for 
paying  the  dividends  and  principal  sums  in* 
vested  in  such  annuities  which  shall  not  have 
been  demapded  for  the  same  period  to  the 
commissioners  for  the  reduction  of  the  national 
debt,  and  by  the  said  act  provision  is  made  for 
enabling  parties  entitled  thereto  to  procure  a 
re-transfer  of  such  stock  and  payment  of  the 
dividends  due  thereon ;  and  it  is  necessary  to 
make  further  provisions  in  relation  thereto : 
Be  it  therefore  enacted  by  the  Queen's  most 
excellent  Majesty,  bv  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  parliament  as- 
sembled,  and  by  the  authority  of  the  same. 
That  no  re-transfer  of  any  capital  stock  exceed- 
ing the  sum  of  twenty  pounds  shall  be  made 
from  the  account  of  the  said  commissioners, 
under  the  authority  of  the  said  first-recited  act 
to  any  persons  or  person,  nor  shall  payment  be 
made  under  the  authority  of  the  said  first-recited 
act,  or  of  this  act,  of  any  dividends  or  dividend 
exceeding  twenty  pounds  in  the  whole,  until  three 
calendar  months  after  application  shall  have 
been  made  for  the  same,  nor  until  such  notice 
shall  have  been  given  thereof  as  the  said  go- 
vernor, sub-governor,  or  deputy-governor  of 
the  said  company  i«  hereinafter  authori2ed  to 
require;  and  it  shall  be  lawful  for  the  said 
governor,  sub-governor,  or  deputy-governor  to 
require  the  person  or  persons  making  such  ap- 
I)lication  to  give  such  public  notice,  by  adver- 
tisements in  one  or  more  newspapers  circulating 
in  London  and  elsewhere,  as  the  said  governor, 
sub-governor,  or  deputy-governor  shall  think 
fit ;  and  every  such  notice  shall  state  the  name, 
description,  and  addition  of  the  person  in 
whose  name  the  unclaimed  stock  or  dividends 
stood  when  transferred  to  the  said  commis- 
sioners, and  the  amount  thereof,  and  the  name 
of  the  claimant,  and  the  time  at  which  such 
re-transfer  or  payment  will  be  made,  if  no  other 
claimant  shall  sooner  appear  and  m^e  out  his 
daim;  and  when  and  so  often  aa  any  such 
stock  shall  be  directed  to  be  transferred  or 
such  dividends  to  be  paid  by  any  order  of  the 
high  Court  of  Chancery,  such  notice  shall  also 
state  the  purport  or  efiect  of  such  order. 

2.  Application  may  be  made  to  Court  of 
Chancer}/  to  rescind  order  for  transfer  of  stock 
or  payment  of  dividends,— Thstt  it  shall  be  law- 
ful for  any  persons  or  person  at  any  time  be- 
fore the  actual  re-transfer  of  any  such  capital 
stock  or  annuities,  or  before  pajrment  of  any 
such  dividends  to  any  such  claimant  as  afore- 
said, to  apply  to  the  Court  of  Chancery,  by 
motion  or  petition,  to  rescind^  alter,  or  vary 
any  order  made  for  such  transfer  or  payment. 
^  3.  Lords  of  Treasury  may  authorise  inquiries 
tnto  the  circumstances  of  unclaimed  stock  and 
dividends.—Payment  6f  expenses,  ^-c— That  it 
shall  and  may  be  lawful  to  and  for  the  lord 


high  treasurer  or  the  conuntssionera  of  her 
Majesty's  treasury  for  the  time  being,  from 
time  to  time  and  at  any  time,  to  authorise  and 
empower  the  said  |;ovemor,  sub-ffovemoiv  or 
deputy-governor  to  mquire  into  and  iavtstigato 
the  circumstances  of  any  stocks  or  dividends 
remaining  unclaimed  for  the  time  being,  with 
a  view  to  ascertain  the  owners  thereof,  and  to 
allow  to  the  said  governor,  sub-govemoTy  or 
deputy-governor,  such  compensation  as  to  the 
said  lord  high  treasurer  or  the  commissioners 
of  her  Majesty's  treasury  shall  seem  just*  for 
their  trouble  and  expenses  to  be  incurred  in 
and  about  such  inquiries  and  investigation,  and 
also  from  time  to  time  to  allow  to  the  said  go- 
vernor, sub-governor,  or  deputy-governor  a 
reasonable  compensation  for  all  costs  and  ex- 
penses to  be  incurred  by  him  in  and  about  the 
notices  and  advertisements  hereby  directed,  and 
other  the  services  required  or  authorised  by 
this  act,  which  compensation  ma^  be  deducted 
rateably  from  the  stocks  and  dividends  to  be 
from  time  to  time  re-transferred  or  paid,  and 
with  reference  to  which  such  trouble,  costs, 
and  expenses  shall  have  been  incurred  and 
such  services  performed  respectively,  or  the 
same  may  be  paid  by  the  said  commissioners 
for  the  reduction  of  the  national  debt  out  of 
the  stocks  and  dividends  to  be  received  by 
them  under  and  by  virtue  of  the  said  first- 
recited  act  or  this  act,  and  which  shall  not  be 
claimed. 

4.  Dividends  payable  to  commissioners  not 
liable  to  taxes. 

5.  Interpretation  clause. 


SELECTIONS  FROM  CORRESPON- 
DENCE. 

insolvents'  future  propbrtt. 


Sir, — The  question  raised  by  your  corres- 
pondent G.  H.  in  your  number  of  Dec.  19>  has 
already  been  decided,  in  the  case  of  Toomer  t. 
Gingell,  C.  P.,  T.  T.  1846,  16  Law  Joum.  N.  & 
255.  It  was  there  held ,  that  an  order  for  protec- 
tion made  under  7  &  8  Vict.  c.  96, protects  the  in- 
solvent's person  only,  and  not  his  after-acquired 
property ; — and  a  plea  of  defendant's  protection 
by  a  final  order  was  held  bad  on  general  de-> 
murrer. 

The  7  &  8  Vict,  (as  supposed  by  G.  H.)  does 
not  vest  the  after-acquired  property  in  the  as- 
signees;  for  the  interpretation  clause  (s.  ^3) 
expressly  defines  the  "  property  "  to  mean  '*  all 
the  present  real  and  personal  estate,  &c.  of  the 
petitioner,  (&c.)  and  all  the  future  estate,  right, 
&c.  of  such  petitioner  in  or  to  any  real  or  per- 
sonal estate,  &c.  which  such  petitioner  may 
purchase,  or  which  may  revert,  descend,  be 
devised  or  bequeathed,  or  come  to  him  before 
he  shall  have  obtained  the  final  order,  and  all 
debts  due  or  to  be  due  to  such  petitioner  be* 
Jore  he  shall  have  obtained  such  final  order.** 
.  It  would  seem,  indeed,  that  in  the  case  above 
referred  to,  Maule,  J.,  considered  that  it  was 
still  in  the  power  of  the  assignees  to  claim  tbe 
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after-acqoired  property,  as  under  5  &  6  Vict- 
c.  116,  8.  9;  but  his  Lordship  does  not  appear 
to  have  adrerted  to  the  interpretation  clhuse 

Of  course  the  postponement  of  the  making 
of  the  final  order  (under  7  &  8  Vict.  c.  96,  s. 
370  would  extend  the  period  during  which  all 
their  acquired  property  may  be  claimed  by  the 
assignees. 

Perhaps  it  was  considerations  of  this  sort  that 
have  induced  manv  insolvents  to  pass  through 
the  Insolvent  Debtors'  Court  on  the  old  sys- 
tem, under  1  &  2  Vict  c.  110,  (as  alluded  to 
by  you  at  p.  146.) 

Special  Plbadbr, 


JOINT-STOCK   COMPANIES. 

With  respect  to  the  query  of  another  cor- 
respondent, (Inquirer,)  p.  159,  it  is  clear  that 
in  the  absence  of  express  provisions  in  the  Act 
of  Incorporation,  the  memoer  of  a  company  in- 
corporated by  statute,  (or  by  charter,)  is  not 
individually  liable  to  creditors  of  the  company, 
their  only  remedy  being  against  the  corporate 
property.  (See  3  Stephen's  Comm.  175,  also 
173;  Lee's  Diet.  Pr.  tit.  "Corporation.'*) 
This  is  the  fundamental  distinction  between  cor- 
porations and  incorporated  joint-stock  com- 
panies, or  ordinaiy  partnerships.  (See 
Wordsworth  p.  3 ;  3  Steph.  Comm.  181 ;  Ed- 
mmnds  v.  Broiojt,  1  Lev.  257 ;  Broom's  Parties 
to  Actions,  2nd  ed.,  p.  172  d.) 

ITiere  may,  however,  be  cases  where  equity 
would  hold  the  individual  members  liable,  (see 
2  Vernon,  396 ;  Bac.  Abr.  tit.  "  Corporations'' 
(R.  15.)  As  to  administration  of  the  funds 
in  equity,  see  Story's  Equity  Jur.  s.  1252. 

In  case  of  a  ioint-stock  company  completely 
registered  undfer  7  &  8  Vict.  c.  110,  (which  is 
a  corporation  by  virtue  of  that  act,  s.  25),  and 
not  having  a  separate  character  or  act  of  incor- 
poration, the  shareholders  are  made  individu- 
ally liable.    See  sections  66,  25. 

By  the  Companies  Clauses  Consolidation 
Act,  8  &  9  Vict.  c.  16,  s.  36,  the  shareholders 
in  companies  incorporated  by  subsequent  sta- 
tute adopting  this  act,  will  be  liable  to  execu- 
tions on  judgments  against  the  company  to  the 
amount  of  their  shares  not  paid  up. 

Special  Pleader. 


ATTORNEY   AND    CLIENT. — ADMISSION   OP 
HAND*  WRITING. 

To  the  Editor  of  the  Legal  Observer. 
Sir,— 

Your  columns  appear  peculiarly  adapted  to 
the  foUowing  statement,  on  which  we  humbly 
request  your  sentiments,  or  those  of  your  cor- 
respondents. 

A.,  an  advertising  agent  of  a  railway  com- 
pany, brought  an  action  against  B.,  a  profes- 
sioiud  committee  man ;  B.  pleaded  the  general 
issue ;  in  order  to  establish  B's  liability  it  was 
necessary  to  prove  B's  handwriting  to  his  letter, 
requesting  to  have  his  name  placed  on  the  Mst 
as  one  of  the  provisional  committee. 


The  proper  application  was  made  to  defend-* 
ant's  agent  to  admit,  which  being  refused, 
the  usual  order  for  costs  of  proof  in  any  event 
was  obtained. 

llie  plaintiff's  attorney  thereupon  sent  the 
original  letter  to  an  attorney  in  Lancashire  with 
directions  to  show  the  letter  to  the  defendant'e 
attorney,  and  serve  him  with  a  subpoena  to 
prove  It  was  defendant's  hand-writing  if  he 
could  do  so.  The  defendant's  attorney  thertf> 
upon  said  he  could  prove  the  letter  to  be  in  the 
hand-writing  of  his  client,  the  defendant,  and 
accepted  the  subpoena.  The  cause  being  about 
to  be  tried  at  the  sitting  after  last  term  in  Loi^- 
don,  the  defendant's  attorney  had  notiee  ta 
attend  under  his  subpoena ;  he  did  so,  and  on 
his  arrival  he  told  the  plaintiff's  attorney  the 
letter  was  in  his  client's  hand-writing,  but  would 
not  consent  to  a  judge's  order  to  admit. 

A  verdict  was  found  for  the  plaintiff,  the  de- 
fendant's attorney  on  the  trial  admitting  hia- 
client's  hand-writing,  and  the  judge  made  the 
usual  order  for  the  costs  of  proof. 

Immediately  after  the  trial  the  defendant's 
attorney  applied  to  plaintiff's  attorney  for  his 
expenses,  amounting  to  between  20/.  and  30/., 
as  the  costs  of  his  attendance  to  prove  his  own 
client's  hand-writing,  which  he  had  refused  to 
admit.  The  plaintiff's  attorney  paid  the  de- 
mand and  took  a  receipt,  stating  the  sum  paid 
to  be  for  his  (the  witness's)  attendance  as  a 
witness  to  prove  the  defendant's  hand-writing. 

We  mention  no  names,  hoping,  that  if  the 
defendant's  attorney  is  in  error,  he  is  so  merely 
from  want  of  due  consideration. 

Ought  not  the  defendant's  attorney,  imme* 
diately  after  he  was  shown  his  client's  letter  on 
being  served  with  the  subpoena,  to  have  in- 
structed his  agent  to  admit  his  client's  hand- 
writing ? 

Ought  he  to  have  taken  from  the  plaintiff's 
attorney  the  costs  of  his  attending  to  prove  it,. 
he  at  the  trial  admitting  it } 

Ought  he  not  to  return  to  the  plaintiff's 
attorney  immediately  the  sum  he  received  for 
his  attendance  as  such  witness,  (although  his 
client  the  defendant  is  bound  bv  judge's  order 
I  to  pay  the  costs  of  such  proof?)  His  attend* 
I  ance  for  such  proof  being  wholly  unnecessary 
if  he  had  admitted  what  he  was  to  be  called  to 
prove,  and  which  at  the  trial  he  did  admit 
without  proving.  He  was  a  witness  for  no- 
other  puqK)se. 

B.B. 


"THE  LAW  CLERKS'  LITERARY  AND 
SCIENTIFIC  INSTITUTION." 

It  is  proposed  that  this  institution  be  named 
"  The  Law  Clerks*  Literary  and  Scientific  In- 
stitution," That  the  members  pay  a  quarterly 
subscription,  to  be  agreed  upon  at  a  public 
meeting ;  for  which  they  will  have  the  use  qf 
a  reading-room  and  library;  free  attendance 
at  all  the  lectures  and  classes  for  instrucdon  in 
various  branches  of  useful  learning.     There 
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loav  be  a  few  extrai ;  say  for  tuition  in  French 
Mia  German. 

It  is  also  proponed  to  make  an  appeal  to  the 
heads  of  the  profession  for  their  support  and 
aaeistance  to  the  proposed  undertaking^;  and 
that  as  soon  as  may  be,  a  public  meeting  of  thf 
Jaw  clerks  boconvened,at  which  some  gentlemen 
'Of  influence  in  the  profession  be  invited  to  pre- 
«6ide;  and  that  at  such  meeting  a  committee  be 
appointed  to  carry  out  the  resolutions  adopted 
at  the  meeting ;  and  that  a  treasurer  and  secre- 
tary be  also  appointed  at  such  meeting ;  and 
all  other  steps  oe  taken  which  shall  be  deemed 
necessary  to  secure  success  to  this  under- 
taking. 

[We  think  this  plan  much  better,  at  all 
events  to  begin  with,  than  others  we  have  seen 
of  a  more  ambitious  character-  We  have  made 
a  slight  alteration  in  the  paper  sent  to  us,  whi^^h 
we  eu.ogest  will  be  desirable,  at  least  for  the 
present.  We  shall  gladly  add  our  names  to 
the  list  of  subscribers.  —Ed.] 


ANALYTICAL  DIGEST  OF  CASES, 

REPORTBD  IN  ALL  THE  COURTS. 

CToitttis  of  iEquitg. 
PRINCIPLES  OF  EQUITY,  ' 
[In  our  last  number,  p.  178,  ff«fe,  we  gave 
the  Digest  of  all  the  Cases  decided  in  the 
Courts  of  Equity  (including  those  of  Lord 
Chancellor  Sugden)  bearing  on  the  Law  of 
'Property  and  Conveytinciny,  Those  decisions 
of  course  included  many  of  the  principles  by 
which  the  Courts  of  Equity  are  guided.  We 
now  proceed  to  the  claKsification  of  the  other 
cases  also  bearing  on  the  Principles  of  Equity. 
This  sub-division,  in  pursuing  the  plan  of  com- 
"prehending  within  each  section  some  com- 
plete department  of  the  Digest,  will  no  doubt 
be  acceptable  to  our  subscribers.  Here,  by 
telf-^m-^our's  readmg  each  week,  they  will 
find  potted  up  under  each  general  head  all  the 
decisions  of  all  the  courts  which  bear  upon 
theseveral  parts  of  the  Law  and  Practice.] 

ACQUIB8CENCE. 

Although  mere  silence  during  the  dealing 
iwth  an  estate,  against  which  a  claim  exists,  is 
not  sufficient  to  bar  the  claimant,  yet  when  a 
person  claiming  to  be  exonerated  by  an  estate, 
nad  been  referred  to  by  a  purchaser  and  had  not 
mentioned  his  claim,  and  had  omitted  to  make 
it  in  a  suit  in  which  he  might  have  done  so, 
and  ineffectually  attempted  to  enforce  it  in  an- 
other suit,  and  had  acted  as  if  liable  to  the  de- 
naand  from  which  he  sought  exoneration,  he 
was  held  barred.  Bayd  v.  J8c//o«,  8  Ir.  Eq 
Rep.  113.  ^ 

Case  cilied  in  the  judgmaDt :   Govatt  v.   Ricb- 
]U0Dct,7Sin.  1. 


▲DMIKI8TBATOS. 

Notice  of  debt. — In  the  administration  rif 
assets  in  a  court  of  equitjr  a  debt  for  arreara  idf 
rent  has  priority  over  simple  contract  debts ; 
but  an  executor  or  administrator  wOl  not  be 
personally  responsible  for  payment  of  simplB 
contract  debts  in  priority  to  a  debt  for  arreauTB 
of  rent  of  which  he  has  no  notice,  Tfhmffhyr. 
French,  2  Coll.  277. 

Case  cited  in  the  jud^aiciit:  Thonpson  t, 
Thompson,  9  Price,  464. 

ADMINISTRATION   OF   AgSBTS. 

Jufiyment.  —  A  joint  judgment  against  two 
cannot  be  proved  under  a  decree  to  account  in 
a  suit  instituted  to  administer  Uie  real  assets  of 
the  conusor  who  died  first;  the  surviving 
conusor  not  being  a  party  to  the  suit  as  such. 
The  case  does  not  fall  within  the  28th  Oeneni 
Rule  of  March,  1843.  Hatehettv.  SutUm,  2 
J.  &  L.  21. 

See  Executor. 


Vendor  and  pwrehager.  —  In  order  ^  stt 
aside  a  conveyance  by  a  principal  to  his  agent^ 
it  is  not  necessary  to  prove  that  the  property 
was  sold  at  an  undervalue ;  and  though  an 
agent  may  purchase  from  his  principal,  he 
must  make  a  full  disclosure  of  all  the  know. 
ledge  which  he  himself  possesses  with  resneA 
to  the  property.  If  there  be  underhand  oeal- 
ing,  ex.  gr.,  a  purchase  in  the  name  of  another 
person,  however  good  the  price,  or  fair  tfae 
transaction  in  other  respects,  it  has  no  vahdity 
in  a  court  of  equity.  Murphy  v.  0*Shea,  8  Ir. 
Eq.  Rep.  399. 

ANNUITY, 

1.  Ereeutor.  —  A.  as  principal  and  JB.  m 
surety  ioined  in  granting  an  annuity  for  Ae 
life  of  C.,  and  A.  assigned  to  trustees  a  policy 
of  insurance  upon  his  own  life,  upon  trust  to 
permit  C,  after  the  death  of  A.,  out  of  the 
money  insured,  or  the  interest  thereof,  to  Tfr- 
ceive  the  annuity.  And  A.  and  B.  eveeuted 
their  joint  and  several  bond  conditioned  to  ae- 
cure  tlie  punctual  payment  of  the  annuity, 
llie  executors  of  A.  received  the  amount  of  toa 
policy  and  invested  it  upon  government  se- 
curities. The  executor  of  B.  was  compelled  to 
pay  C.  an  arrear  of  the  annuity.  Held,  that,  as 
against  the  general  assets  of  A,,  the  ocecotor 
of  B.  was  not  entitled  to  interest  on  the  money 
so  paid  by  him ;  but  that  he  was  entitled,  as 
against  the  sum  insured  and  the  interest  there- 
on, to  be  put  in  the  same  situation  as  if  it  had 
been  duly  applied  in  payment  of  the  annnity, 
and  therefore  to  be  repaid  thereout  the  money 
advanced  by  him,  with  interest.  Cau^eUr. 
Mayuire,  2  J.  &:  L.  141. 

Case  cited   in  the  judgment :  Copis  v.  Middla* 
ton,  Tur.  &  H.  W4. 

2.  Arrears. — Abatmeni.—G'dtofwa  annnitr 
of  300/.  to  the  testator's  ihvse  daoghtBR  and 
the  survivors  or  enrvivor,  wilh  a  gift  ewer  4» 
the  last  survivor  nf  tba  8Bm  mt  -apart  to  wm- 
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flwer  the  annuitir.  After  the  death  of  one  of 
the  danghters  the  fund  set  apart  was  lost  hy 
the  miscondnct  of  the  trustee,  and  the  annuity 
Temained  unpaid  for  the  rest  of  the  lives  of  the 
X)ther  two;  but  after  their  death  a  sura  of 
money,  forming  Jiart  of  the  residue,  but  of  less 
raount  than  the  original  fund,  becoming  avail- 
able. Held,  that  «uch  sum  was  to  be  apportioned 
T^tcbbly  between  the  arrears  due  to  the  two 
AUiriving  daughters  respectively  at  the  time  of 
4he  death  of  that  one  of  th'^m  who  died  first. 
Mid  the  sum  originally  set  apart,  and  which 
belonged  to  the  last  survivor.  Innes  v. 
MUckeU,  1  PhiU.  riO. 

ARREARS   OF  RENT. 

Devisee. — A  leasehold  farm  subject  to  a  non- 
«henation  clause,  was  assigned  to  the  testator, 
in  consideration  of  paying  arrears  of  rent  due, 
Mid  an  annuity  to  the  vendor :  the  landlord  re- 
fused to  accept  the  testator  as  tenant,  and  he 
WRs  never  in  possession.  He  died  leaving  the 
wrrcar  due,  and  purported  to  devise  the  farm  to 
the  plaintiff,  who  was  in  possession,  it  did  not 
*Pp*i'  liow,  and  transferred  his  interest,  as 
vahicless,  to  a  person  who  was  accepted  as 
tenant,  and  pud  the*arrears  and  annuity.  Held, 
that  the  devisee  was  not  entitled  to  claim  the 
surrear  against  the  testator's  assets,  the  sale  to 
»c  testator  being  a  nullity,  and  the  arrears 
therefore  never  his  debt  5  but  semble,  if  the 
landlord  had  accepted  him,  the  devisee  would 
naye  been  entitled.  Morresv.  Morres,8  Ir.  Eq. 
itcp.  325. 


See  Leffocf, 
See  Priori^. 


ASSIGN  MBNT. 


BOND. 


CHATTBL  REAL. 

BxoneratUm  of  Judgment. — Where  a  judg- 
JBent  debtor  was  possessed  of  a  chattel  and 
seised  of  a  freehold  estate,  both  of  which  de- 
scended to  his  son,  a  minor,  who  made  a  will 
^as  to  both,  which  passed  the  chattel,  but  the 
^'eehold  descended  to  his  heir-at  law,  and  the 
devisee  afterwards  sold  the  chattel.  Semble, 
that  the  heir  could  not  claim  to  have  the  free- 
hold exonerated  from  the  judgment  by  the 
chatteL 

A  written  acknowledgment  to  the  creditor 
by  the  owner  of  a  freehold  eubject  to  a  judg- 
ment will  not  deprive  the  owner  or  the  personal 
estate  of  the  original  debtor  of  the  benefit  of 
the  Statute  of  Limitations. 

Amendment  of  the  minutes  of  a  decree  in  a 
matter  for  which  the  party  should  have  been 
nmdy  at  the  hearing  will  not,  in  general,  be  al- 
lowed ;  but  in  this  case  an  amendment,  as  to 
«Qost8,  was  allowed  under  peculiar  circum- 
stances.   Boydv.  BeltOH,  8  Ir.  Eq.  Rep.  113. 

COXPOSmON  DEED. 

JAen^ — Where  a  composition  deed  between  a 
debtor  and  his  creditors  provides,  that  those 
who  come  in  under  it  shall  thereby  release! 
^hdr  debts,  a  lien  creditor  cannot  realise  his 


lien  and  prote  for  the  difference;  hut  if 'he 
elects  to  take  the  benefit  of  the  deed,  must  firM 
give  up  the  property  on  which  he  claims  the 
lien.    Buck  v.  Shippam,  I  PhiU.  694. 

CONTRACT. 

Time,  essence  of. — The  purchaser  cannot, 
owing  merely  to  the  delay  of  the  vendor  in 
complying  with  his  requisitions,  determine  the 
contract  without  notice,  or  bring  an  action  for 
his  deposit  before  the  termination  of  his  notice, 
where  time  was  not  originally  of  the  essence  of 
the  contract.  Whether  he  can  do  so  after  the 
expiration  of  the  notice,  where  time  has  not 
been  made  of  the  essence  of  the  contract,  or, 
being  of  ihe  essence  of  the  contract,  has  been 
waived,  depends  upon  the  conduct  of  the 
vendor  after  notice.  Wood  v.  Machee,  B  Hare, 
158. 

CREDITOR. 

C«/ttiottefnw/.— The  plaintiff  was  attomsjr 
for  T.  ana  H,  in  two  actions  brought  by  them 
against  Sir  H.  G,  and  his  son.  P.  owed  3000^. 
to  another  son  of  Sir  H.  G.  The  actions  were 
compromised  on  the  terms  mentioned  in  the 
following  deed.  1  he  deed  recited,  that  for  P.'s 
accommodation,  it  was  agreed  that  T.  and  H. 
should  accept  l,000i.  in  full  for  their  demand, 
with  the  costs  of  the  actions,  and  that  P.  should 
set  off  the  l,000i,  against  so  much  of  the  3,000/. 
debt ;  and  that  T.  and  H.  should  accept  a  se- 
curity for  the  1,000/.  on  estates  in  Tipperary  of 
another  member  of  the  G.  family,  who  was  in- 
debted to  P.,  and  a  collateral  security  by  mort- 
gage of  P.*s  own  property ;  and  that  it  was 
agreed  that  P.  should  pay  T,  and  H.'«  cos's  of 
the  actions,  amounting  to  about  400Z.,  and  that 
the  same  should  be  secured  by  his  bills,  and 
collaterally  1 7  the  last-mcntioned  mortgage: 
and  recited  mortgages  of  the  Tipperary  pro* 
perty  for  1,000Z.  to  A.,  in  trust  for  T.  and  H., 
and  of  P.' 8  property  for  1,400/- to  H,;  and 
that  the  1,400/.  secured  by  the  latter  was  in- 
tended as  a  further  security  for  the  sum  se- 
cured by  the  mortgage  to  X,  and  for  the  costs 
of  T,  and  H.,  and  of  getting  X.'s  mortgage  to 
X,  and  for  the  costs  of  T.  and  H.,  and  of  get- 
ting Jf.'*  mortgage  executed  ;  and  it  was  de- 
clared that  H.  should  be  possessed  of  the 
1,400/.,  on  trust— first  to  better  secure  the 
1 ,000/.  to  X ;  2ndly,  to  secure  to  the  plaintiff, 
described  as  "E.  S.,  gentleman,  attorney  for 
the  plaintiff  in  said  actions,"  the  costs  of  them, 
roo£  to  be  paid  in  thee  months,  and  the  Test 
after  taxation ;  and  Srdly,  the  expenses  of  exe- 
cuting X.*8  mortgage.  The  plaintiff  was  not  a 
party,  and  did  not  execute  the  deed.  P.  gave 
a  promissory  note  to  T.  and  H.  for  100/.,  which 
they  indorsed  to  the  plaintiff,  and  P.  paid.  The 
rest  of  the  costs  not  being  paid,  the  plaintiff 
filed  the  bill  to  recover  them  by  enforcing  the 
trusts  of  the  deed.  Held,  that  he  was  n<Jt  H 
cestui  que  trust,  and  could  not  sustain  such  a 
bill.  The  cases  to  which  the  doetrines  m 
Garrard  v.  Lauderdale,  2  R.  &  M.  451 ;  ^.  C. 
3  Sim.  1 ;  and  Ellison  v.  EUsson,  6  Yes.  656, 
are  respectively  applicable,  defined  and  dis- 
cussed. 


Analytieal  Digni  of  Cases :  Courts  qf  EquUjf. 


An  order  to  take  the  bill  pro  confesso  aj^nst 
one  defendant  only  establishes  the  facts  stated 
against  him  and  those  claiming  under  him,  but 
any  point  of  law  arising  on  the  facts  is  still 
open.    Simmonds  V.  Pallas,  8  Ir.  Eq.  Rep.  333.' 

And  see  Trust. 

DRVISEB. 

See  Arrears  of  rent. 

ELECTION. 

The  effect  of  election  against  a  will  is  to  give 
the  property  which  was  devised  to  the  party 
electing  to  the  devisees  appointed  by  the 
election,  and  it  never  goes  as  if  undisposed  of 
by  his  will.  Hamilton  v.  Jackson,  8  Ir.  Eq. 
Rep.  195. 

See  TregonxceU  v.  Sydenham,  3  Dow.  194. 

EXECUTOR. 

1.  Neglect  of  investment. — Mere  neglect  of 
duty  in  an  executor,  as,  for  instance,  the  omis- 
sion to  invest  balances  pursuant  to  a  direction 
in  the  will,  if  unaecompanied  by  fraud,  is  not 
such  misconduct  as  to  disentitle  him  to  the 
general  costs  of  a  suit  for  the  administration  of 
the  estate,  although  it  may  subject  him  to  the 
costs  of  so  much  of  the  suit  as  was  occasioned 
by  such  neglect.  Heighington  v.  Grant,  1 
Phill.600. 

Cases  cited  in  the  judgment:  Flanagan  v.  Nolan, 
1  Mollov,  84 ;  Travers  r.  Townsend,  ib.  495  ; 
Raphael  v.  Hoebm,  11  Ves.  9«  ;  15  Ves.SOO; 
Tebbs  y.  Carpenter,  l  Modd.  290 

2.  Administration  suit. —  In  April,  1843,  a 
creditor  obtained  a  judgment  by  default  against 
an  executrix.  A  decree  in  a  creditor's  suit  was 
obtained  in  April,  i844,  and  on  the  25th  of 
May  following,  the  judgment  was  set  aside  on 
the  terms  of  the  executnx  pleading  plene  ad- 
ministravit.  On  the  3rd  of  June,  on  the  eve  of 
trial,  the  executrix  moved  for  an  injunction, 
which  the  court  granted,  to  stay  execution 
only,  and  afterwards  refused  to  permit  the  cre- 
ditor to  proceed  against  the  executrix  for  the 
purpose  of  charging  her  personally,  Kirhy  v. 
Barton,  8  Beav,  45. 

3.  Interest. — Mixed  balance  at  hankers. — An 
^ecutor  held  chargeable  with  interest  upon 
certain  sums  which  he  retained  and  mixed  with 
his  own  monies  at  his  banker's,  the  same  being 
retained  out  of  the  income  of  the  testator's  re- 
siduary estate,  in  order  to  satisfy  a  debt  which 
there  was  probable  ground  to  believe  was  due 
to  the  testator's  estate  from  a  person  entitled 
to  a  share  of  such  income,  but  which  turned 
out  not  to  be  due  to  the  extent  supposed. 
Melland  v.  Gray,  2  Coll.  295. 

.  4.  Payment  into  court.  — Retainer,^ The 
court  will  not  order  an  executor  to  pay  into 
court  money,  which  he  states,  by  his  answer, 
to  have  retained  in  satisfaction  of  a  debt  due  to 
him  from  the  testator,  Middleton  v.  Poole,  2 
Coll.  246, 

See  Annuity, 

PORGED   TRANSFER  OF   STOCK. 

A  sum  of  stock  was  standing  in  the  name  of 


a  testatrix,  which  her  cxecutora  oTcHooked* 
and  the  dindends  remaining  unclaimed,  tbe 
stock  was  transferred  to  the  national  debt 
commissioners.  Afterwards,  one  Sanders  pro- 
cured a  probate  in  the  name  of  T.  Hunt,  of  » 
forged  will  of  the  testatrixj  and  obtained  a 
transfer.  Held,  that  the  probate  did  not 
authorise  a  payment  to  Sanders,  and  that  a 
party  giving  faith  to  the  probate  was  bound  to 
see  that  the  person  claiming  under  it  was  a 
real  T.  Hunt. 

Under  the  above  circumstances,  a  transfer 
from  the  aggregate  fund  in  the  name  of  the 
commissioners  was  ordered  to  be  made  to  the 
real  executor.  Costs  out  of  the  fund.  JolUffe, 
ejeparte,  8  Bear.  168. 

Cases  cited  in  tbe  judgment :  Alien  v.  Dundaa, 

3  Term   Rep.  12 J ;  Digby  v.  Wray,  3  Bao* 

Abr.51. 

INTERB6T. 

A  party  recovered  payment  at  law,  but  on 
equitable  grounds,  repayment  was  decreed: 
Held,  that  the  plaintiff  was  also  entitled  to  in- 
terest  on  the  amount  recovered  from  the  time 
of  its  payment.     Young  v.  Guy,  8  Beav.  147. 

JOINT-STOCK   COMPANY. 

1.  Sale  of  shares  by  director  to  the  company ;, 
— One  of  the  members  of  the  committee  of 
management  of  a  joint-stock  company  sold  \a» 
shares  to  the  committee,  on  behalf  of  the  com* 
pany,  at  a  price  not  exceeding  the  market  price 
of  the  shares  at  that  time.  The  shares  were 
transferred  to  the  trustees  in  trust  for  the  com- 
pany, and  the  vendor  thenceforward  ceased  to 
mterfere  in  their  affairs.  Three  years  after,  it 
was  known  to  the  shareholders  generally  diat 
the  shares  had  been  sold  to  the  company,  the 
company  having  during  that  time  continiied 
the  business,  and  having  obtained  new  parlia- 
liamentary  powers,  the  plaintiff,  on  behalf  of 
himself  and  all  the  shareholders  in  the  com- 
pany, filed  his  bill  agc^inst  the  vendor  to  set 
aside  the  sale  and  transfer  of  the  shares  as 
fraudulent,  and  to  obtain  contribution  from 
the  vendor  toward  the  debts  of  the  company; 
The  court  refused  to  disturb  the  sale,  and  dis- 
missed the  bill,  with  costs.  Watford  v.  ^die, 
5  Hare,  112. 

2.  Liabilities. — Declaration  of  various  lia- 
bilities incurred  by  directors  of  a  joint-stod^ 
company  in  respect  of  the  acts  of  their  co* 
director.    Benson  v.  Heafhom,  2  Coll.  309. 

3.  Provisional  committee. — Charge  on  depo^ 
sits. — Trustee  and  Cestui  que  trust. — SoHeUor 
and  client. — ^I'he  solicitor  who  had  projected, 
and  at  his  own  expense  brought  forwvd,  a 
scheme  for  making  a  railway,  entered  into  aa. 
agreement  with  the  persons  who  became  the 
provisional  committee  for  prosecuting  the  un-> 
dertaking,  that  the  costs  and  expenses  shoold. 
be  paid  by  such  solicitor  and  projector,  audi 
that  tbe  members  of  such  provisional  cona«> 
mittee  should  not  be  personally  liable  to  kina 
for  such  costs  and  disbursements,  but  that  the 
same  should  be  paid  out  of  the  fond  to  ariae 
from  the  deposits  to  be  paid  on  the  shares  * 
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Held,  that  this  agreement  was  not  illegal  as 
between  the  provisional  committee  and  the 
shareholders,  regarded  as  trustee  and  cestui 
que  trust,  inasmuch  as  the  trustee  vrta  entitled 
to  be  indemnified  by  his  cestui  que  trust,  in 
respect  of  the  costs  and  expenses  properly  in- 
curred. Parsons  v.  Spooner,  5  Hare,  102. 
See  notes  on  this  case,  p.  123,  atUe, 

JOINT-STOCK  BANK. 

1.  Mortgage  of  shares. — hiahility  to  the  bank 
rfeftte.— Transfer,  by  way  of  mortgage,  of  shares 
in  a  banking  corapanv.  The  mortgagee  after- 
wards paid  off  the  aebt,  and  at)plied  for  a  re- 
transfer  of  the  shares,  but  the  airectors  of  the 
bank  did  not  permit  the  transfer  to  be  made. 
In  the  meantime,  a  creditor  recovered  judg- 
ment ujrainst  their  public  officer,  and  threatened 
execution  against  the  mortgagee,  as  one  of  the 
shareholders :  Held,  that  where  the  mortgage 
was  made  simply  as  an  absolute  transfer,  sub- 
ject to  redemption,  and  nothing  had  passed 
binding  the  mortgagor  to  take  a  rc-transfer  of 
the  shares,  the  mortgagor  was  not  liable 
to  indemnify  the  mortgagee  against  debts  in- 
curred after  the  transfer  made  on  the  mortgage, 
and  before  the  mortgage  debt  was  paid  off. 
That  the  mortgagor,  having  elected  to  take  a 
re-transfer  of  the  shares,  the  mortgagee  became 
a  trustee  of  the  shares  of  the  mortgagor,  and 
the  mortgagor  was  bound  to  indemnify  him 
against  the  whole  expenses  or  liabilities  which 
be  had  properly  incurred  by  holding  and  main- 
taining the  shares.  That  the  mortgagor,  in- 
demnifying the  mortgagee  in  respect  of  the 
costs,  was  entitled  to  uV.t  proceedings  in  the 
name  of  the  mortgagee,  to  compel  a  re -transfer 
of  the  shares,  and  to  resist  the  proceedings 
against  the  shareholders  under  the  judgment: 
Semble,  the  mortgagee  has  not,  in  such  a  case, 
any  right  at  law  against  the  mortgagor : 
Qwtre,  whether  the  directors  of  the  company, 
preventing  the  shares  from  being  transferred, 
are  necessary  parties  to  the  suit,  in  order  to 
give  the  plaintiff  complete  relief.  Phen^  v. 
GiUan,  5  Hare,  1. 

Case  cited  in  tlie  judgment:    Humble  v.  Lang- 
•ton,  2  Rail.  ca.  553. 

2.  A  joint-stock  banking  companv  stopped 
payment.  Certain  of  the  shareholders,  who 
afterwards  obtained  the  management  of  the 
affairs  of  the  company,  contributed,  in  propor- 
tion to  the  number  of  shares  held  by  tnem,  to 
a  common  fund,  which  was  to  be  applied  for 
the  protection  of  the  contributors,  in  payment 
of  the  debts  of  the  bank ;  and  they  called  on 
all  the  shareholders  to  contribute  to  this  fund. 
Some  did  not,  and,  for  the  purpose  of  carrying 
oat  the  object  of  the  contrioutors,  an  arrange- 
ment was  entered  into  between  them  and  a 
creditor  of  the  company,  that  the  creditor 
should  obtain  judgment  against  the  company, 
to  be  used  against  such  of  the  shareholders  as 
the  contributors  should  select.  Accordingly, 
a  creditor  obtained  a  judgment  by  confession 
against  the  public  officer,  and,  at  the  instance 
of  the  contributors,  issued  a  ssi,  fa.  against 
the  plaintiff,  who  had  been  a  shareholder,  but. 


before  the  contract  upon  which  judgneat  had 
been  obtained  was  entered  into,  had,  by  in* 
formal  transfers,  assigned  his  shares  to  a  trus- 
tee for  Uie  company.  This  transaction  is 
fraudulent,  in  the  view  of  a  court  of  equity  i 
and  the  creditor  was  restrained  proceeding  at 
law  against  the  plaintiff. 

The  6  G.  4,  c.  42,  does  not  prevent  or  inter* 
fere  with  the  bond  fide  retirement  from  the  cor* 
partnership  of  any  member ;  and  the  company 
may  buy  out  a  partner  notwithstanding  the  act» 
Where  a  transfer  of  shares  is  made  by  a  mem- 
ber to  the  company,  the  latter  may,  as  between 
tbe  parties  to  the  transfer,  dispense  with  the 
machinery  which  the  legislature  has  rendered 
necessary  to  transfers  in  general;  and  the  com« 
pany  cannot  afterwards,  as  between  themselves 
and  the  partner  with  whom  they  contracted^ 
impeach  the  transaction:  Semble,  1.  That  a 
person  who,  de  facto,  is  a  partner,  and  who 
appears  to  be  so  on  the  books  of  the  co-part» 
nership,  and  whose  name  is  registered  as  such, 
cannot  discharge  himself  of  his  liability  to 
creditors  by  showing  that  the  transfer  to  him 
was  informally  executed. 

2.  That  the  registry  of  the  name  of  the 
plaintiff  after  the  bank  had  stopped  payment^ 
as  a  partner  *'  concerned  in  the  co-partnership, 
as  the  same  appears  on  the  books  of  the  com* 
pany,"  was  hot  authorised  by  the  act,  even  at 
law;  where  he  had  ceased  to  appear  on  the 
books  for  seven  years/  and  his  name  had  been 
withdrawn  from  the  register,  and  no  new  con- 
tract had  been  entered  into  with  him,  but  en- 
tries merely  had  been  made  that  the  transfers 
by  him  were  invalid.  Taylor  v.  Hughes,  2 
J.  &  L.  24. 

C«$e  cited  in  the  judgment :   Const  r.  Harris, 

1  T.  &  R.  518;  Cheltenham  Railway  case,  2 

Rail.  ca.  728. 

JUDGMENT. 

See  Administration  of  Assets;  Chattel  tnfe> 
rest, 

JURISDICTION. 

Trust  fund — A  sum  of  money  was  lodged 
in  a  bank  in  the  names  of  trustees,  in  trust  to 
manage  the  same  during  the  minorities  of  A. 
and  B,,  in  such  manner  as  the  trustees  should 
think  fit  for  their  benefit,  and  to  pay  the  prin* 
cipal  in  equal  shares  on  their  respectively  at- 
taming  21.  A»  and  B,  attained  21,  and  one  of 
the  trustees  being  out  of  the  jurisdiction,  and 
having  declined  to  act,  a  petition  was  presented 
that  the  other  trustee  might  transfer  the  fund 
to  A.  and  B,  There  was  no  evidence  of  the 
trust,  save  the  statement  in  the  petition  and  veri« 
fpng  affidavit:  Held,  that  the  court  had  no 
jurisdiction  to  order  the  transfer  of  the  fund. 
Dunbar,  in  re,  8  Ir.  £q.  Rep.  71. 

LBASfi, 

See  Principal  and  Agent, 

LEGACY. 

Assignment. — A  party  entitled  to,  or  taking 
by  assignment  a  legacy,  or  share  of  a  residuary 
estate,  may  institute  a  suit  for  the  administra^t 
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ima  of  such  estate  at  any  time  before  the  com- 
plete administration  of  the  assets,  or  befote 
•such  legacy  or  residaary  share  is  withdrawn 
from  its  position  as  assets  unadministered,  and 
'constitated  a  trust  fund  applicable  to  the  spe- 
cific trusts  of  the  will ;  but,  femble,  where  the 
right  is  ttnnecessarilv  exercised,  the  court  may 
make  the  decree  witnout  costs.  Cofe  v.  Bent, 
&  Hare,  34. 

Cssei  cited  in  the  judgment :  Hon'e  y.  LordDart- 
Btoutb,  7  Ves.  1S7. 

LIBN. 

Ship, ^—Underwriter. — A.'s  ship  damaged 
B*s.  B.,  after  he  had  received  a  sum  of 
•money  under  a  policy  which  he  had  effected 
ion  his  ship,  brought  an  action  against  A.,  and 
recovered  damages  for  the  injury  done  to  his 
iship  :  Held,  that  the  undtrwriter  had  a  lien, 
<m  the  amount  recovered,  for  the  sum  paid  on 
■tiie  policy.     White  v.  Dohinson,  14  Sim.  273. 

See  Randal  v.  Cochran,  1  Ves.  98 ;  Blaupot 
w.  Da  Costa,l  Eden.  130. 

And  see  Compoeition  Deed, 

LUNATIC. 

^  1.  SemhU, — ^A  man  labouring  under  a  delu* 
^ion,  which  ma^^  at  any  moment  be  brought 
iorth,  if  the  subject  of  it  be  alluded  to,  though 
in  other  respects  he  is  perfectly  rational,  is  in 
law  insane,  and  a  jury  would  not  be  justified  in 
finding  that  he  enjo3red  a  lucid  interval, 
though  at  the  time  he  is  not  under  the  influ- 
ence of  the  delusion,  if  there  be  a  tendency  to 
its  recurrence. 

It  is  not  necessary,  to  constitute  a  lucid  in- 
terval, that  the  subject  thereof  should  be  re- 


not  demurrable  on  the  ground  of  the  mconsts- 
tencv  of  th«  alternative  relief. 

There  are,  necessarily,  thinge  to  be  dont 
preparatory  to  the  commencement  of  a  partner- 
ship, and  matters  necesfsary  to  be  done  after 
its  termination  for  the  purpose  of  wining  )t 
up.  These  are  rot  to  be  excluded  in  the  con- 
sideration of  the  partnership  dealings  and  trana- 
actions.     Cruikshank  v.  M'Vicar,  8  Beav.  106. 

2.  Agreement  for  a  partnership  decreed  to 
be  specifically  performed  by  the  execution  of  a 
proper  partnership  deed. 

Partners  may  make  constant  variations  in  the 
terms  of  their  partnership  agreement,  which 
may  be  evidenced  not  only  b^  writing  bnt  by 
their  conduct. 

Injunction  granted  to  restrain  a  partner 
during  the  partnership  term,  from  carrying  on 
business  with  other  persons  in  the  name  of  the 
old  firm,  and  from  publishing,  notices  of  disso- 
lution. To  a  bill  for  specific  performance  of  a 
partnership,  one  defendant  objected  to  the  mis- 
conduct of  another  partner,  who  was  a  co- 
defendant:  Held,  that  this  defence  could  only 
be  made  available  upon  cross  bill.  England 
V.  Curling,  8  Beav.  129. 

3-  Decree  for  a  dissolution  of  partnership, 
on  the  ground  of  insanity,  as  from  the  date  of 
the  decree.     Sander  v.  Sander,  2  Coll.  274- 

See  Besch  v.  Frolick,  Phil.  172. 

4.  After  a  dissolution  of  partnership  by 
death  or  otherwise,  the  surviving  or  continuing 
partners  of  the  firm  are  (in  a  suit  against  them 
by  persons  claiming  to  be  creditors  of  the  part- 
nership) entitled  to  the  Statutes  of  Limitation, 
although,  as  between  themselves  and  retired 


^.^  ,   ^  .       -  J        •  ^  Partners,  or  the  estates  of  deceased  partners, 

ti^lf  f      *l  vigorous  and  active  a  state  of  fi^e  partnership  accounts  are  unsetUed;    and 
mtellect  as  he  might  have  en|oyed  previously  ^y^^  retired  partners,  or  the  executors  of  a  d^ 


to  the  visitation  of  the  lunacy.     Creagh  v. 
Blood,  8  Ir.  £q.  Rep.  434. 

Cases  cited  in  tba  judgment :  Attorney*Genera1 

V.  Panitber,  S  Bro.  C.  C.  441;  Holylaad,  ex 

pane,  11  Yea.  11. 

2.  Serving  Wtt.— Whether  a  party  of  un- 
fBOund  mind  can  be  proceeded  against  by 
service  of  copy  bill— ^were.  Pemberton  v. 
Ijangmore,  8  Beav.  166. 

MORTOACB. 

See  Joiut^tock  Banh. 

PARTNERSHIP. 

1.  A.,  B,  and  C  agreed  to  enter  into  a  joint 
ispeculation  in  tea.  One  consignment  only 
was  made  by  ul.  to  B,,  which  was  paid  for  b; 
C.  Disagreements  arose  respecting  it,  B.  ani 
•C.  insisting  that  it  was  a  spurious  article, 
omd  repudi&ng  the  consignment :  Held,  that 
tiiie  partnership  relations  were  not  put  an  end 
to  by  the  repuuiation  :  that  the  rights,  obliga- 
tions, and  liabilities  could  not  be  settled  by 
any  simple  litigation  at  law  between  any  two, 
and  that  the  matter  formed  the  proper  subject 
of  a  suit  in  equity. 

A  bill,  under  the  above  circumstances,  in- 
sisting on  the  repudiation,  and  tii  the  dltema- 
ftw  aslung  to  have  the  accounts  taken^  and 
the  rights  &c.  of  the  parties  determined.  Held 


in  such  a  suit  entitled  to 
Way  V.  BasseU,  S  Har^ 


partners, 
ceased  partner,  are 
the  like  protection. 
68. 

5.  Acts  done  by  one  of  the  surviving 
partners,  who  was  executor  of  the  deceased 
partner,  and  which  the  surviving  partners  wm 
m  that  character  bound  to  do,  cannot  ^risi^ 
facie  be  considered  to  have  been  done  m  the 
character  of  executor.  Way  v.  Basset,  5  Hare, 
55. 

6.  A  creditor  of  a  partnership,  against  wliott 
debt  the  estate  of  a  deceased  partner  is  in  a 
suit  directly  instituted  against  that  estate  enti- 
tled to  the  protection  of  the  Statute  of  LimiUh- 
tions,  cannot  (on  a  bill  ac:ainst  the  sorvivhiff 
partners  and  the  representatives  of  the  estate  « 
the  deceased  partner,  alleging  that  the  curyir- 
ing  partners  are  indebted  to  the  deceased 
partner,)  to  recover  his  debt  against  the  nepa^ 
rate  estate  of  such  deceased  partner,  tm  the 
ground  of  the  equity  of  the  partners  amonffrt 
themselves  to  enforce  an  adjustment  of  m 
partnership  transactions ;  for  the  cieditor  can, 
at  the  utmost,  only  stand  in  the  place  of  the 
survii^ng  partners  as  against  the  estate  of  Ae 
deceased  partner,  and  in  sndi  a  case  the  sm^ 
viving  partners  hat>e  no  claim  on  the  estate  ef 
the  deceased.     Way  t.  Banett,  S  fisie,  '5S. 

Cases  eited  in  the  jadfsisat :  'Wllkinsini  v.  Hctt- 


AndfytiaaiyufBttqf  Cases  i  CtmrtsofX^ity, 


«or 


demon,  1  Myl.  &  K.  58^  ;  BroitlivEtie  v. 
BriliiD,  1  Keen,  t06 ;  Winter  ▼.  Innes.  4  Myl. 
«t  Cr.  101.  ' 

PAHTITION. 

Jr^Yra/MMi.— Two  persons,  equally  entitled 
to  certain  unenclosed  slobs,  af^reed  to  allot 
certain  parts  thereof  to  each  of  them,  in  seve- 
ralty, and  to  refer  it  to  arbitrators  to  award 
what  portions  of  the  unallotted  slobs  should  be 
jotted  to  each  of  them  for  owelty  of  partition. 
Beld,  that  the  insufficiency  of  the  unallotted 
dobs  to  compensate  one  of  the  parties  for  de- 
ficiency of  his  part  of  the  allotted  lands  arising 
from  a  matter  which  occurred  subsequently  to 
Ihe  arrangement  between  them,  but  which  was 
in  their  contemplation  at  the  time,  did  not  give 
him  an  equity  to  have  compensation  out  of  the 
lands  allotted  to  the  other  party.  Dimsdale  v. 
Eobertson,  2  J.  &  L  68. 

PRINCIPAL  AND   AOKNT. 

^"^tue.^An  agent  with  authority  to  receiA'e 
wnts  wrote  to  his  principal  immediately  before 
the  espiration  of  a  lease,  stating  the  acreable 
rent  which  he  thought  would  be  abtained  for 
the  estate  and  desiring  the  principal  to  send 
hnn  a  power  of  attorney  to  let  it.  The  principal, 
m  his  answer,  did  not  object  to  the  agent's 
letting,  and  stated  that  he  would  *'«end  the 
power  of  attorney  to.  follow  this  "  as  soon  as 
^  he  could  get  it.  There  were  subsequent  acts 
of  recogmtion,  though  they  were  afterwards 
retracted.  Held,  a  sufficient  authority  to  the 
«cnt  to  let  the  estate.  DyasY.  Cruise,  6  Ir. 
Eq.  Rep.  407. 

PRIORITY. 

Bond  debt, — A  debtor  conveyed  real  and  per- 
sonal esute  to  a  trustee  for  sale,  with  a  decla- 
Tation  that  the  proceeds  of  the  sale  should  be 
applied  by  the  trustee  in  satisfaction  and  dis- 
charge of  the  several  debts  and  sums  of  money 
mentioned  in  the  schedule  to  the  conveyance, 
•'and  now  remaining  justly  due  and  owing" 
^v  J  de^'<*  to  the  persons  named  in  the 
«chedule,  "according  to  the  priority,  nature, 
and  specialty  of  such  debts  respectively."  Held, 
Tipon  the  construction  of  the  whole  instrument, 
that  a  bond-debt  mentioned  in  the  scliedule. 
•with  mterest,  (the  principal  and  interest  not 
«rceeding  the  penalty  of  the  bond,)  was  pay- 
able in  priority  to  a  simple  contract  debt  men- 
tioned in  the  schedule.  Passingham  v.  Selby, 
2  Coll.  405.  ^ 


RSCEIVRR. 

1 .  Surety, — Proceedings  were  commenced  on 
the  common  law  side  of  the  Court  of  Chancery 
against  the  surety  of  a  receiver,  to  compel  the 
pajnnent  of  the  balance  ordered  to  be  paid  to  the 
plaintiff.  The  surety  paid  the  amount  to  the 
solicitor  prosecuting  the  proceedings,  and  then 
^plied  to  have  his  recc^nizance  vacated.  The 
petition  waa  served  on  the  plaintiff,  who  did 
not  apmear.  The  court  refused  to  make  the 
order,  but  directed  ^he  plaintiff  to  be  served 
witb  a  notice  that  the  order  would  be  made  on 
a  given  day,  unless  the  pbuntiff  abowed  caiue 


to  the  contrary.  The  plaintiff  not  then  appeal- 
ing, the  order  was  made.  lHann  v.  Stenrnetti, 
8  Beav.  189. 

2.  A  receiver  had  been  accustomed  to  bring 
in  his  accounts  very  irregularly  in  pomt  iff 
time,  and  thereby  the  actual  balances  in  hia 
hands  never  clearly  appeared.  He  was  specially 
ordered  to  bring  in  his  accounts  before  a  given 
day  in  everj'  year,  accompanied  with  an  aiffidap 
vit  showing  the  actual  balance  in  hand  :  ifi^ 
quiries  were  also  directed  as  to  his  former 
balances,  and  he  was  ordered  to  pay  the  eosts 
of  the  application.  Bertie  v.  Lord  Abingdon, 
8  Beav.  53. 

3.  In  set.  fa,  on  a  receiver's  recognisance, 
the  replication  assigned  as  breaches,  that  the 
Master's  certificate  found  a  certain  balance  in 
his  hands,  and  that  by  two  orders  of  Dec. 
1843,  that  balance  was  directed  to  be  lodged 
and  invested  in  two  several  parts,  which  bad 
not  been  done.  The  rejoinder  stated  that  the 
Master's  certificate  directed  part  of  the  balance 
to  be  applied  pursuant  to  ar  order  of  1841, 
which  was  other  and  different  from  those  men- 
tioned in  the  replicatirm,  and  the  rest  to  be  in- 
vested, and  that  the  Master  had  power  to  make, 
nnd  the  receiver  was  bound  to  obey  that  cerU- 
ficate  The  facts  were,  that  the  directions  in 
the  certificate  and  order  of  1841  had  not  been 
obeyed,  and  side-bar  rules  were  entered  to  en- 
force them,  in  which  only  the  time  allowed  was 
different,  and  which  were  the  orders  mentioned 
in  the  replication.  The  rejoinder  was  taken  oft 
the  file  as  frivolous  and  filed  for  delay.  Reg. 
V.  Beattg,  8  Ir.  Eq.  Rep.  132. 

RBNT. 

Agreement  to  reduce, — An  agreement  for  the 
reduction  of  rent  presumed  from  tVie  Taceipt  tif 
the  reduced  rent,  which  was  consistent  widi 
the  recital  in  a  settlement,  though  during  the 
greater  part  of  the  period  a  tenant  for  life  re- 
ceived the  rent,  and  the  reduction  held  to  ex- 
tend to  the  entire  interest,  which  was  an  estate 
for  lives  and  a  term  of  years  in  remainder,  and 
not  to  be  confided  to  the  estate  for  lives. 
Enraght  v.  Houghton,  8  Ir.  £q.  Rep.  274. 

SHIP. 

See  lAen, 

SOLICITOR. 

'See  Joint  Stock  Company. 

TRNANT   FOR  LIPS« 

f^ariies  entitled  in  remainder,  —  Income  of 
residue. — Devise  and  bequest  of  residuary  real 
and  personal  estate  to  trustees,  upon  trust,  wi^ 
all  convenient  speed  to  sell  the  real  estate,  and 
such  part  of  the  personal  estate  as  was  in  its 
nature  saleable,  bm  the  mode  and  time  of  sale 
and  of  settling  and  adjusting  accounts  and  d[ 
requiring  payment  of  what  should  be  due  to 
the  testator  to  be  left  entirely  to  the  discretiwi 
of  the  trustees ;  and  nntU  such  sale  and  *flie 
final  adjustment  of  his  co-pntnersbip  accoimtB, 
the  rents  and  income  of  the  real  and  penonal 
estate  temaining  unsold,  and  the  interest  of 
any  debt  or  debts  owing  to  the  testator,  to  be 
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paid  to  the  same  oenons  and  in  the  same 
manner  directed  with  respect  to  the  income  of 
the  estate  when  invested.  The  testator  gave 
the  produce  of  his  real  and  personal  estate  to 
his  two  dauf^hters  for  their  lives,  with  re- 
mainder over ;  and  he  recommended  each  of 
his  two  daughters  to  pay  25/.  a  year  out  of  her 
moiety  of  his  estate  for  the  education  and 
maintenance  of  his  nephew  until  the  nephew 
attained  21  years. 

Held,  that,  (there  beinf(  no  improper  delay 
in  the  conversion  of  the  estate,)  the  daughters 
of  the  testator,  as  tenants  for  life,  were  entitled 
to  the  income  actually  produced  by  the  re- 
siduary estate  during  the  interval  before  the 
sale  or  realization  of  the  whole  of  such  estate, 
and  the  investment  thereof  according  to  the 
directions  in  the  will ;  but  that  they  were  not 
entitled,  during  that  interval,  to  any  interest 
upon  such  parts  of  the  residuary  property,  or 
on  the  value  of  such  parts  thereof  as  were  un- 
productive. That  the  two  sums  of  25/.  were 
only  to  be  allowed  by  the  daughters  to  the 
nephew  yearly  out  of  their  income  during 
their  lives,  and  that  such  sums  did  not  con- 
stitute a  charge  upon  the  life  interests  of  the 
daughters  for  the  whole  period  of  the  minority 
of  the  nephew.    Mackie  v.  M€u:kie,  5  Hare,  70. 

TRUSTEE. 

1.  Otf/ <2/7ttn5c/(c^ion.— Stock  was  vested  in 
the  names  of  two  persons,  upon  trust,  as  was 
alleged,  for  the  petitioners.  ITie  only  evidence 
of  the  trust  was  the  statemients  in  the  petition 
and  verifying  affidavits,  and  a  letter  \vritten  by 
the  donor  for  the  purposes  of  the  application. 
One  of  the  alleged  trustees  being  resident  in 
some  place  unknown,  out  of  the  jurisdiction,  a 
petition  was  presented,  praying  that  the  stock 
might  be  transferred  to  the  petitioners;  but 
the  court  refused  to  make  the  order  in  his  ab- 
sence, though  it  was  stated  that  he  declined  to 
act,  and  the  other  trustee  submitted  to  act  as 
the  court  shall  direct.  Dunbar,  in  re,  2 
J.  &  L.  120. 

a.  Creditor's  deed. —  A,  having  purchased, 
but  not  paid  for,  a  parcel  of  hops,  which  re- 
mained in  the  possession  of  B.,  tne  seller,  sub- 
ject to  his  lien  for  the  purchase  money,  as- 
signed his  effecU  to  trustees  for  the  benefit  of 
his  creditors  who  should  signify  their  assent  to 
the  deed  and  send  in  an  account  of  their  de- 
mands within  three  months  from  the  date.  A. 
informed  B.  that  he  had  assigned  his  effects 
for  the  benefit  of  his  creditors ;  and  thereupon, 
B,  wrote  to  the  trustees  for  an  authority  to  sell 
the  hops;  and,  after  some  correspondence  had 

Sassed  between  them,  in  the  course  of  which 
^,  as  he  said,  signified  his  assent  to  the  deed, 
the  trustees  gave  the  authority,  and  B,  sold  the 
hops,  but  for  much  less  than  was  due  to  him, 
and  then^claimed  to  be  paid  a  dividend,  under 
the  deed,  on  the  balance  remaining  due  to  him. 
Held,  that  his  claim  was  not  sustainable.  Bush 
V.  Shipman,  14  Sim.  239. 

Cases  cited  in  the  judgment:  Cultingworth  v. 
I-oyd,  t  Bear.  585;  Leicester  t.  Rose,  4  East. 
372. 


3.  Retaining  defr/.-— A  trustee  of  real  estates 
sold  for  payment  of  the  testator's  debts  is  en* 
titled  to  retain  a  debt  due  to  him  from  the  tes- 
tator out  of  the  proceeds ;  and  his  right  is  not 
prejudiced  by  the  proceeds  having  been  paid 
into  court.     Hall  v.  M'Danald,  14  Sim.  1. 

4.  Banker's  accounts, — Bankers,  under  the 
circumstances  of  the  case,  decreed  to  refund 
monies  which  had  been  drawn  bv  a  trustee 
from  a  trust-account  standing  in  tneir  books, 
and  placed  to  the  credit  of  the  trustee's  private 
account  at  the  bank,  upon  the  balance  of  which 
latter  account  the  bankers  were  creditors. 
Panneliv.  Hurley,  2  Coll.  241. 

5.  Loan. — A,  having  lent  B.  1,000J.,  without 
taking  any  security  for  it,  states  to  C.  and  his 
family  that  the  money  had  been  held  by  him 
{A.)  in  trust  for  C,  Afterwards,  B,  becoming 
embarrassed  in  his  circumstances,  and  unlikely 
to  repay  the  monev.  A,,  at  the  urgent  solicita- 
tion of  C,  gives  the  latter  his  promissory  note 
for  the  amount.  Subsequently  JB.  dies  insol- 
vent, and  without  ha\'ing  repaid  the  money. 
Then  A,  dies.  In  a  suit  for  the  admintstratioa 
of  A,'s  assets,  (there  being  no  evidence  to  re- 
but the  trust :)  Held,  that  C.  may  prove  the 
note  against  A/s  estate  as  a  valuable  aecuiity. 
Burkitt  V.  Ransom,  2  Coll.  395. 

6.  Two  trustees  were  authorised  to  invest 
trust  money  in  their  names  *'  on  good  secu- 
rity;" one  trustee  improperly  invested  1,500/. 
on  mortgage  of  leaseholds,  in  his  own  name ; 
the  other  had  declined  to  act  any  longer.  The 
security  realised  215/.  only.  llie  trustee  was, 
on  motion,  ordered  to  pay  the  difiTerence  into 
court.    Bourne  v.  Mole,  8  Beav.  177- 

7.  Gift  token  complete. — A  partner  in  a  bank 
opened  an  account  in  one  of  the  books  of  the 
firm,  which  was  headed  as  follows  : — "Dr. 
Mrs.  L.  S.  (the  name  of  his  wife)  for  the  edu- 
cation of  Bryan,  Lavinia,  Herman,  and  Robert 
S.  (the  names  of  his  infant  children)  Cr."  And 
he  caused  an  accountable  receipt  to  be  signed 
by  his  co-partner  on  behalf  of  the  firm,  pur- 
porting to  be  for  800/.  received  from  his  wife 
for  the  education  of  his  children,  and  that  sum 
to  be  placed  to  the  credit  of  the  account  to 
opened,  and  his  private  account  with  the  bank 
was  debited  with  it :  Held,  that  the  transactioQ 
was  a  complete  and  irrevocable  declaration,  in 
trust  in  favour  of  the  children.  Stapleton  v* 
Stapleton,  14  Sim.  186. 

Case  cited- in  the  judgment:  Wbeatley  v.  ran, 
1  Keen,  551. 

8.  Specific  performance. — Costs. — Upon  s 
bill  for  specific  performance,  the  court  thongbt 
that  it  would  press  too  severely  on  the  defen- 
dants, who  were  mere  trustees,  to  make  a  decree. 
The  court  held,  that  in  dismissing  the  bill,  it 
had  no  authority  to  give  the  plaintifif  his 
costs. 

If,  through  the  exertions  of  a  plaintiff,  the 
court  is  enabled  to  distribute  a  fund  or  make  a 
declaration  of  rights  necessary  for  an  adminis- 
tration, then,  although  the  plaintiff  may  fail  in 
his  claim,  the  court  will  not  permit  the  other 
parties  to  carry  off  the  fruit  of  his  exertioar. 
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without  defraying  his  costa  out  of  the  fund. 
Wedgwood  v.  Adams,  8  Beav.  103. 

9.  Limtaiion  to  separate  use.'^Breach  of 
trust, — Where  the  trustee  of  a  fund  settled  on 
a  husband  until  insolvency^  and  then  to  the 
separate  use  of  his  wife^  at  the  urgent  solicita* 
tions  of  the  wife  committed  a  breach  of  trust 
by  lending  part  to  the  husband,  and  he  be- 
came insolvent,  whereupon  the  wife  claimed 
the  whole  fnnd:  Held,  that  the  trustee  was 
responsible  to  her,  as  during  the  husband's 
estate  she  could  not  bind  the  remainder  to  her 
separate  use.  It  is  no  answer  to  such  a  claim 
that  the  husband's  insolvency  was  concerted, 
if  that  was  done  merely  to  evade  his  debts; 
but,  semble,  it  would  be  a  defence  if  the  insol- 
vency was  concerted  for  the  purpose  of  calling 
the  wife's  estate  into  existence.  Mara  y.  Man- 
ning, 8  Ir.  £q.  Rep.  218. 
^^0,  Satisfaction. — ^A  sura  of  1,000^  was 
vested  by  a  settlement  in  a  father,  in  trust  for 
the  use  of  his  daughter  until  she  attained  the 
age  of  25,  or  the  day  of  her  marriage,  with 
consent ;  and  afterwards  in  trust  to  permit  her 
to  receive  the  interest  for  life;  and  after  her 
deathj  in  trust  for  her  issue  as  she  should  ap- 
point. On  the  daughter's  marriage,  the  father, 
without  noticing  the  former  settlement,  settled 
by  deed  several  sums,  amounting  in  all  to 
1^9331.,  in  trust  for  the  daughter  for  life  to  her 
separate  use ;  and  after  her  death,  in  trust  for 
the  children  of  the  marriage  as  the  husband 
should  appoint,  and  in  default  of  issue,  in  trust 
for  the  husband :  Held,  that  the  sum  secured 
by  the  latter  was  a  satisfaction  of  the  debt  due 
under  the  former  settlement. 

In  general,  a  father  will  be  presumed  to  have 
paid  the  debt  ho  owes  to  a  aaughter,  when  in 
nis  lifetime  he  gives  her  on  her  marriage  a 
greater  sum  than  he  owes  her;  and  it  is  not 
necessary  that  there  be  an  express  stipulation 
to  that  effect,  or  that  the  husband  should  know 
of  the  debt.  Drew  v.  Bidgood,  2  Sim.  &  Stu. 
424,  disapproved  of.  Hayes  v.  Garvejf,  8  Ir. 
Eq.  Rep.  90. 

Cases  cited  in  the  judgment :  Wood  t.  B riant, 
SAtk.  5SI  ;  Seed  v.  Bradford,  1  Ves.  501  ; 
Chave  r.  Farrant,  18  Ves.  8. 

11.  Power  to  appoint  new  tr  ustees. — 
Funds  appropriated  to  specific  trusts, —  Unad- 
ministered  assets,  —  The  testator  appointed 
A.,  JB.,  and  C,  executors  and  trustees  of 
his  will,  providing,  that  if  either  of  them, 
or  any  succeeding  trustee  or  trustees  should 
die,  or  refuse,  or  neglect,  or  become  in- 
capable to  act  in  the  trust,  it  should  be 
lawful  to  and  for  the  survivor  of  them,  the 
nsdd  A,,  B.,  and  C,  and  such  new  trustee  or 
trustees  to  be  nominated  in  their  or  either  of 
their  stead,  to  appoint  a  new  trustee  or  new 
trustees  instead  of  the  said  A,,  B.,  and  C,  o 
either  of  them,  or  any  future  trustee  or  trustees 
so  dying,  or  desiring  to  be  discharged,  or  re- 
fusing, or  neglecting,  or  becoming  incapable 
to  act  as  aforesaid.  A,  having  disclaimed  the 
trust,  and  B.  having  died,  C.  alone  (though  not 
tbe  snrrivor  of  A.,  B.,  and  C.,)  appointed  new 
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f  trustees  under  the  power:  Held,  that  the  new 
trustees  were  well  appointed.    Cafe  v.  Bmt,  5 
Hare,  24. 
See  Joint  Stock  Company;  Jurisdiction. 


UNOBRWRITSE. 


SeeLtffi. 


VENDOR   AND   PURCHASER. 

See  Agent, 


RECENT    DECISIONS  IN  THE  SUPE- 
RIOR COURTS. 


RBPORTSn  BT  BARRISTBAS  OF  TBB  SBVBBAL 
CODATS. 

ftorlr  Cixntrllor* 
De  Beauvoir  v.  De  Beauvoir.     Dec.  5th,  1846. 

VACATING  INROLMENT  OF  DECREE. 

Inrolment  qf  a  decree  will  not  be  vacated  upon 
the  grounds  of  having  been  signed  and  en- 
tered  with  undue  haste. 

In  this  case  the  Vice-Chancellor  of  England 
had  allowed  a  general  demurrer  for  want  of 
equity  to  the  plaintiff's  bill.  The  decree  was 
enrolled  by  the  defendants  as  soon  as  it  was 
drawn  up,  and  no  communication  made  to  the 
other  side. 

Mr.  Bagshawe  now  applied  on' behalf  of  the 
plaintiff  for  an  order  to  vacate  the  inrolment 
upon  the  grounds  that  it  had  been  made  with 
undue  haste,  and  that  the  plaintiff  was  thereby 
prevented  from  appealing  to  his  lordship ;  but 

ITie  Lord  Chancellor  would  not  entertain  the 
motion  for  an  instant  and  refused  the  applica- 
tion, with  costs. 

Christian  v.  Foster  and  Bunnell  v.  Foster. 
Michaelmas  Term  and  Dec.  6th,  1846. 

COSTS  OUT  OP  REAL  AND  PERSONAL  ESTATE* 

Under  intricate  circumstances  arising  from 
events  not  contemplated  by  the  testator,  the 
costs  of  an  administration  suit  were  ordered 
to  be  paid  rateably  out  of  the  realty  and 
personalty  according  to  their  value. 

The  facts  of  this  case  are  reported  in  7  Beav. 
540. 

The  present  appUcation  was  a  petition  of  re- 
hearing for  the  purpose  of  setting  aside  so  much 
of  the  Master  of  the  Rolls*  order  in  the  above 
suit  as  declared  that  the  costs,  charges,  and  ez« 
penses  therein  directed  to  be  taxed  ought,  when 
so  taxed,  to  be  borne  and  paid  out  of  the  real 
and  personal  estate  of  the  testator  rateably  and 
in  proportion  to  their  relative  values.  And  the 
petition  praved  that  an  order  might  be  made  as 
to  the  principle  on  which  the  costs  should  be 
taxed. 

Mr.  Bolt  and  Mr.  Borrett  for  the  petitioner, 
the  heir-at-law,  submitted,  that  in  ttie  events 
which  had  happened  there  could  be  no  doubft 
of  bis  title,  ana  consequently,  there  was  no  ne- 
cessity to  file  a. bill  to  ascertain  his  interest. 


Comrtg.'  L«ril dfltncvOftr.— J 


Will  nqmcfe  ta  iSm  pamnakyt  tk*  ease  wm 
oiffiHBt  md  inyolml'  in  xnnoo'  mlwocy. 
There  were  10  or  12  next  of  kia  aad  57 
legatees*  Tka  costs  amountsd  ta  953^ ;  and 
the  same  solicitor  appeared  for  both  parties. 
The  heirs-at-lawdaimed  part  of  the  personalty, 
and  were  willing  that  the  realty  shonld  bsn- 
snch  parts  of  the  costs  as  had  been  incurred 
by  them  in  their  double  capacity  and  claim  on 
the  realty  and  personalty,  out  they  contended 
tiiat.it. would  bie  a-hardship  upon  them,  to  ba 
orderad  to  pay  any  other  part  of  the  costs. 
Jeaottr  r.  Jenoifr,  10  Ves.  562 ;  Ripley  v.  Moysey, 
I  Keen,  578 ;  JB'yre  ▼.  Marsden,  2  Keen,  57S, 
(as  reversed  by  Uie  present  Chancellor  in  re- 
spect of  Ihe  coats,  4  liyL  &  0. 24»,  and  tha 
cases  there  cited  in  his  lordship's  judgment) ; 
Leacroft  v.  Maujurd^  I  Ves^  uia.  280 ;  Cole 
V.  Wade,  16  Ves.  27,  and  3.  C.  WaUer  v. 
Mmmde,  19  Tea.  424;  Jkroyd t.  Smkkeon,  1 
Bro.  a  C.  502. 

Mr.  J.  Parker,  Mr.  Elmsley,,  and  Mr.  Bird 
in  support  of  die  decree  maintained  lliat  the 
heir-at.law  was  benefitted  By  it,  inasmuch  as  it 
declared  that  the  real  estate  belonged  to  him, 
and  the  pezsoaaky  to  the  next  of  kin»  and  con- 
ae^ently  that  so  much  of  the  fund  as  was  ds* 
riMd  maa  the  ssle  of  tha  Fealty  should  go  to 
thft  former,  and.the  produce  of  th»  personalty  ^ 
to-lfae  latter.  The  principle  upon  which  costs 
are  apportioned  is  established  by  numerous 
cases,  and.  was  applicable  to  the  present,  as  the 
inquuries  were  necessary  for  all  parties.  AU 
totmey^Gmeral  v.  Somthgate^  12  Sim.  77,  (as 
ranened  by  Lord  Lifndkurst);  Walter  v. 
Mmmde,  {nmrh) ;  and  Wegtv.  GW0,  4  You.  & 
Coll.  (Bawfa.)  460,  which  follows  the  iNrinciple 
laid  down  in  Eyre  r.  Marsdem^  (suprh,) 

Mr.  RoU  replied. 

The  Lord  Chancellor,  after  briefly  sUting  ths 
facts  of  the  case  and  the  effect  of  the  Master  of 
the  RoUa*  judgment,  observed  that  the  appeal 
had  been  properly  fhimed  in  not  asking  for  the 
wUe  of  tna  costs  out  of  the  personaltyv  as  it 
would  have  been  hopeless  to  contend  that  the 
heic-at-law  was  not  to  pav  any.  No  principle 
has  been  more  clearly  laia  down  in  this  court 
than  that  of  payment  of  costs  out  of  personal 
estate  in  exoneration  of  the  real  estate,  and  his 
lordship  would  not  lightly  depart  from  it.  But 
this  principle  had  been  explained  and  modified 
in  various  cases,  amongst  which  might  be  cited 
the  following :  Homae  v.  Cheqmum,  4  Yes.  542 ; 
Akrogd  V.  StmHteom^  (•ffra)  :  Att.-Gen,  v.  Barl 
of  Wmcheleea,  3  Broi  373,  also  reported  ss  il#f.- 
GsB.  V.  Hunt,  itL'2  Cox^364 ;  Byre  v.Mareden,  4 
Mg^.  &.er.  248  ;  and  ift  Waiter  v.  MtnMd^  19 
ymi  424)  which  comes  nearest  to  the  present 
caar.  The  deciaion  of  the  Mastnr  of  the  Rofib, 
therefore,  is  not  onlv  Hot  contrary  to  principle^ 
bttt  it  is  confonnable  with  pimctios.  in  thia 
caae  theva  is  no  rsndne  oat  or  which  the  eoata 
might  be  paid.  Events  have  happened  idiish 
1MB«  not  contemplated  by  the  teatator,  and  the 
iMsttgation  of  wo  cinmnataneea  was  vsrf  in- 
tiBBate*  Subitantial  jufttiea  has  bean,  done  to 
aftpartiea^  sad-  thsgrefora  ife  i»ftdr thafttfiecK- 
ptuavshoiihl  bo  borne  equaBjr. 

Appeal  dismissed  with  costs. 


WMH  Cenf. 

ReyneU  v.  Sprj^    Dec.  17th.  IS46« 

PBODVCnON    09-    BOOVMVimB.  —  PROFB^- 
SIOZfAL  COlfVffOSHCB. 

A  solicitor  cannot  rtfuae  to  produce  papere.  to 
a  party  otigvmUy  interested  ta  tkem^  oia 
the  ground  qf  the  orafeesional  canfidetice 
subsisting  between  hmaelf  and  a  HUrd  partyf 
also  interested  in  those  papers, 

A  letter  wriiten  to  a  solicitor  indodsig  auothar 
letter  which  the  writer  requests  ihe  sdUcUctr 
to  send  in  his  own  name  to  a  third  party  *r 
not  protected  by  the  prof  essionol  caapdenee 
subsisting  between  the  solicitor  akd  t4&. 
writer. 

This  was  a  motion  for  the  prodtiction  of 
documents,  certain  of  which  wan  alleged  to  be- 
privileged  as  conmonieationa- passing  betweoi 
soHcitor  and  client  in  rafarsme  to  the  cabgect 
of  the  suit*  The  object  of  the  present  smife 
was,  to  set  aside  aa  agreement  for  the  pnrnhnwi 
of  the  interest  of  the  jdaintifiFin  a  ceitain  pfo- 
perty,  upon  allegations  that  the  amemont  had 
been-  fhaidnlently  obtained  from  nim  tfaroti^ 
false  reprssentations  of  the  nature  of  his  iii-> 
terest  concerted  between  the  dafendaot  Itoiy 
and  a  solicitor  of  the  name  of  Young.   "Fha 


nature  of  Uie  papers  the  production  ca  wfaick 
was  sought,  and  the  other  circnmstancas  of  the 
case,  sufficiently  apoear  from  the  judgment. 

Mr.  Shapter  for  the  motion. 

Mr.  VAndersley  and  Mr.  Tamer,  contrik,  cxted 
Herring  v,  Clobery,  1  Phil.  91 ;  Jones  r.  Pwgfk, 
ib.  96. 

Lord  Lmngdale  said,  that  whatever  nu^ht 
be  thought  of  the  princinlea  upon  winch  the 
right  to  refuse  the  proauction  of  documents 
rested,  the  rules  which  had  been  established 
must  bind  the  court ;  but  he  did  not  think  dtsC 
those  rules  applied  to  the  present  case.  It  ap- 
peared that  a  letter  had  been  written  in  ^9 
month  of  April,  1343,  to  Mr.  Spry  by  Bfe 
Young,  by  which  he  offered  to  assert  the  pre- 
sent piaintiff^s  rights,  ia  the  success  of  whidi 
Mr.  Spry  was  also  interested  upon  the  nrin- 
ciple  of  no  success  no  pay.  In  the  monttk  of 
May  next  following  Mr.  Young  writes  a  letter 
making  the  same  offer,  for  the  purpose  of  its 
being  shown  by  Mr.  Spry  to  the  present  plain* 
tiffl  In  consequence  of  this  letter  an  arrange* 
ment  was  come  to  with  Mr.  Spry  and  the 
plaintiff*,  and  a  case  as  on  the  part  or  the  plain- 
tiff and  Mr.  Spry  was  laid  by  Young  before 
counsel.  Then  a  deed  was  executed  to  canry 
the  terms  which  had  been  agreed  for  the  pre^ 
secution  of  the  suit  into  execution,  and  a  suit' 
was  instituted  by  Young  in  the  name  of  the 
present  plpintiff.  He  was  now  asked  to  can«- 
sider  these  proceedings  as  if  thej  had  beoi 
taken  solely  between  Youn^  and^Spry;  bat 
could  it  be  said  that  the  plamtifF  had  not  an 
interest  to  see  that  case,  and  what  was  dons  in 
that  suit  ?  He  thought  he  had  a  right  to  see 
both  the  case  and  all  the  papers  relatnag  to  that 
suit.  This  disposed  of  aU  ^e  documents  in 
dispute,  except  a  letter  written  by  Mk^.  Spry  to 
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Mr.  Yoongy  incloaing  the  dcaiit  o£  another 
letter  which,  at  Mr.  Spry^a  desire,  Mr.  Young 
sent  to  the  plaintiff  afr  if  from  himselfi  and 
which  led  to  the  arrangement  sought  to  he  set 
aside  hy  the  present  suit.  It  was  urged  that 
that  letter  was  protected  on  the  ground  of 
this  professional  confidence  hetween  Mr.  Spry 
aikd  Mr.  Young;  hut  he  did  not  think  that 
any  )>rofeasionaL  confidence  could  be  said  to 
etist  in  the  matter.  It  was  the  act  of  a  person 
who  made  his  solicitor  his  tool,  not  his  adviser. 
H^  was  of  opinion  that  this  letter  also  must  be 
produced. 

BmtierT.  Marrioit-^Bec.  21,  1846. 

VSMDOR  AND  PURCHA8KR.~BALB  UMOBft 
ORDER  OP  THB  COURT. 

M  is  noi  repuiar  to  abtaim  am  order  for  paif^ 
maet  ofpmrckoM  mtmey  uUa  eomrty  mmtil  it 
Mm  been.  Mtertwrned  tktU  tke  HHe  ioB  beem 


This  was  a  motion  to  discharge  an  order 
that  had  been  obtained  against  a  purchaser, 
for  payment  into  court  ofue  amount  of  his 
purchase  money  for  an  estate  purchased  by 
him  under  an  order  of  the  court.  It  appeared 
that  tiie  usual  order  had  been  obtained,  de- 
claring him  the  purchaser  of  the  estate  in 
question;  shortly  after  which  an  abstract  of 
title  was  delivered,  which  was  laid  before 
counsel,  and  certain  requisitions  were  made, 
which  the  plaintiff^  solicitor  considered  were 
only  made  for  the  purpose  of  delay,  and  there- 
fore caused  a  note  to  be  served  on  the  plaintiff 
for  payment  of  the  purchase  money  into  court, 
and  no  counsel  appearing  on  the  plaintiff's 
behalf  when  the  motion  was  heard,  an  order 
was  made  on  an  affidavit  of  service  of  ^e  no- 
tice of  motion. 

Mr.  IVmer,  in  support  of  the  application, 
said  the  invariable  practice  was,  unless  it  was 
admitted  or  proved  that  all  objections  to  the 
tide  had  been  removed,  to  order  a  reference  to 
the  Blaster  to  look  into  the  title,  and  the  order, 
therdbre,  which  had  been  obtained  was  clearly 
imgnlar.  Sugd.  V.  &  P.,  10th  edit.,  v.  i.  p. 
103—106 ;  Newland's  Pr.  v..  i.  p»  336 ;  2 
Dan.  p.  910. 

Mr.  Parker,  contr&,  said,  that  the  defendant 
as  trustee  and  executor,  and  also  solicitor  of 
the  testator,  was  welt  acquainted  with  the  na- 
ture of  the  title;  and  having  also  completed  a 
parchaae  made  by  himself  of  a  portion  of  the 
same  estate  on  a  former  occasion,  it  was  clear, 
and  indeed  it  was  well  known  to  the  plaintiff, 
that  the  objections  madb  to  the  title  were  only 
for  the  purpose  of  delay  and  vexation. 

The  Master  qf  the  Roiis  said  the  regular 
conrse  was  to  ascertain  whether  the  titie  had 
been  accepted,  and  if  that  proved  to  be  the 
case,  then  an  order  might  be  obtained  for  pajr- 
ment  of  the  purchase  money  into  court ;  but  if 
not,  then  there  must  be  a  reference  to  the 
Master  to  look  into  the  title,  although,  in  some 
instances^  the  payment  into  court  was  ordered 
without  prejumce  to  any  question  as  to  tide. 


The  present  case  rested  on  these  gEouab; 
The  order  nisi  was  obtained  regularly ;  an  ab^* 
stract  of  the  tide  was  ahordy  a£kerwavds  d^ 
livered»  to  which  certain  ohjectionawsra  takaik 
and  not  removed,  and  a  notice  of  motkn  waa» 
then  given  for  an  order  to  pay  the  pwdMaa 
money  into  court.  In  consequence  of  some 
misapprehension,  the  purchaser  did  not  appeaK 
upon  that  motion,  ana  an  order  waaobteined 
on  an  affidavit  of  service.  It  was  clear,  diat  i£ 
the  court  had  been  infoimed  that  thare  had 
not  been  an  acceptance  of  the  tide,  no  auchi 
order  would  have  been  made;^  and  it  mnsti 
therefore  be  discharged  with,  coata,  and  atti 
order  made  for  a  reference  to  the  Master  tii^ 
look  into  the  title. 


VCrtisCtantfllor  of  ffnglBiilr. 
itformofi  V.  Hoppe^    Dec.  7tfa,  1846. 

MOTION     TO     DISMISS. —  DELAY. — 
ABATEMENT. 

Detay  previous  to  the  abatement  of  a  smt  te- 
uiot  a  si^ficisni  grmmd  for  dimmssiugi  iks: 
biU  qfter  thesmihas  abated^ 

This  was  a  motion  to  dismiss  the  biH  for 
want  of  prosecution. 

Mr.  Lloyd,  in  opposition  to  the  motion^ 
stated  that  the  suit  was  abated,  and  that  the 
delay  which  had  taken  place  in  reviving  it  was 
sufficiently  accounted  for  by  the  circumstances. 

Mr.  HeatJ^eld  for  the  motion  urged  that 
there  bad  been  a  great  previous  delay,  of  which, 
no  satisfactory  explanation  had  been  given.  ^ 

His  Ikmour  said — You  should  have  applied 
as  to  that  before,  not  now  when  the  suit  ia 
abated. 

Order  made  that  the  suit  should  be  revived 
upon  a  week. 

Mr.  Heatkfield  then  asked  for  the  costs,  but 
his  Honour  refused  to  make  any  order  as  ta 
them. 


Vitt«€tant(Uor  WMfHt  Vrutt. 
Anderson  v.  Statker.    Dec.  8th,  1846. 

TBAVBRSINO  NOTE.— 56tH  ORDER  OF   MAY, 
1845. — 19th  AND  20th  orders  OF  1842. 

Upon  a  motion  for  leane  to  serve  a  copy  of 
the  traversing  note,  under  the  66th  Order 
of  Hay,  1845^  t^pon  a  dtfendant  Umng  out 
ofthejurisdictUm  of  the  court,  the  motion 
was  r^ed,  the  court  beiu^  of  opmton  thai 
the  case  fSd  not  come  wit  km  the  operation 
of  the  order, 
Mr.  Beeir  moved  for  leave  to  serve  a  de- 
fendant, who  was  out  of  the  jurisdiction,  widi  a 
copy  of  the  traversing  note  which  had  been 
filea  in<  the  office  of  the  clerk,  of  records  and 
writs,  under  the  56tb  Order  of  Maj,  1845. 
That  ordnr  reqnives  that  die  traversmg  note 
having  beeo  filed,  a  copy  of  it  should  be  served 
upon  die  defiendant.  aa  directed  hf  thtt  IQHh 
and  2l8t  Ordera  of  Octobec  2Gdi,  L84^  which 
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pitovide  for  the  service  of  documents  not  requir- 
ing personal  service.  The  19tb  Order  of  Octo- 
ber 26thj  1842,  directs  that  the  service  of 
documents  not  requiring  personal  service  shall 
be  served  upon  the  soHcitor  of  the  party,  in 
lieu  of  the  old  practice  of  serving  the  same  on 
the  clerks  in  court.  The  20th  directs  that  the 
pdrty  proceeding  in  person  shall  indorse  his 
name,  residence,  and  address  for  service  of  all 
proceedings.  And  then  it  is  provided  by  the 
21  St,  that  service  of  all  proceedings  of  parties 
suing  or  defending  in  person,  if  the  directions 
of  the  20th  Order  shall  not  be  attended  to, 
and  such  proceedings  shall  not  require  per- 
sonal service,  shall  be  deemed  sufficiently 
served  if  served  upon  the  party  personally  or 
at  his  place  of  residence ;  but  when  the  20th 
Order  shall  be  disregarded  it  shall  be  deemed 
sufficient  service  if  left  for  the  party  at  his  ad- 
dress for  service. 

The  Vice- Chancellor  expressed  a  doubt 
whether  the  case  came  within  the  56th  Order, 
which,  he  said,  appeared  merely  to  apply  to 
cases  under  the  IQth  and  20th  Orders  of  1842, 
as  to  documents  not  reouiring  personal  service. 
The  party  moving  could  not  say  that  this  de- 
fendant sued  or  defended  in  person,  for  he  was 
simply  passive.  He  took  no  notice  of  the  pro- 
ceedings, nor  could  he  be  said  to  have 
"ceased"  to  have  a  solicitor,  for  he  never  had 
one. 

Mr.  Bevir  submitted  that  those  orders 
merely  referred  to  the  mode  of  sernce.  If  the 
service  would  be  good  when  made  upon  the 
solicitor,  a  fortiori,  it  would  seem  to  be  so 
when  made  upon  the  party  himself.  If,  how- 
over,  the  impression  expressed  by  the  court 
were  acted  upon,  the  56th  Order  would  not 
apply  to  a  defendant  out  of  the  jurisdiction, 
nor  to  those  cases  (which  would  be  most  fre « 
quent)  where  a  defendant  disregarded  all 
process. 

The  Vice-chancellor  still  doubted  whether 
ne  could  put  this  construction  upon  the  orders 
in  question,  and  refused  the  motion. 


(Before  the  Four  Judges.) 

Bamett  v.    Cox  and   another,      Michaelmas 
Term,  1846. 

MAGISTRATB.  ~  TIME    WITHIN    WHICH    AN 
ACTION  MAY  BE  CDUMENCBD* 

7he  right  of  action  against  a  police  magis- 
trate, under thelfyZ  Vict. c. 71, terminates 
at  the  end  of  three  months  from  the  time  the 
act  was  committed  :  and  two  magistrates 
of  the  county  of  Middlesex,  acting  under 
Me  3  4-  4  Vict.  c.  84,  which  confers  on  them 
the  privileges  of  a  magistrate  of  the  police 
courts,  are  entitled  to  the  prinilege  of  hav- 
tng  the  right  of  action  limited  to  three 
months, 

7%e  Metropolitan  Police  Acts  are  not  local 
and  personal  acts,  or  of  a  local  and  per- 


sonal nature  within  the  meaning  of  the  5  Sr 
6  Vict.  c.  97,  s.  5. 

This  was  an  action  of  trespass  against  two 
magistrates  of  the  county  of  Middlesex  who 
were  acting  under  the  3  &  4  Vict.  c.  84,  s.  6, 
with  the  powers  and  privileges  of  a  police  ma- 
gistrate of  the  metropolis,  under  the  2  &  3  Vict. 
c.  71.  The  plaintiff  was  convicted  bv  the  de- 
fendants for  an  offence  under  the  2  4  3  Vi<^ 
c.  47.  The  action  was  commenced  within  six 
calendar  months  of  the  act  complained  of,  but 
not  within  three  calendar  months,  whicli  is  the 
time  limited  by  the  2  &  3  Vict.  c.  71,  a.  53. 
At  the  trial  the  plaintiff  was  nonsuited,  on  the 
ground  that  the  action  had  not  been  brought 
within  the  proper  time. 

Mr.  Bramwell  now  moved  for  a  rule  callLnfc 
upon  the  defendants  to  show  cause  why  the 
nonsuit  should  not  be  set  aside  and  a  new  trial 
had.  If  the  plaintiff  had  been  committed  by  a 
magistrate  who  derived  his  authority  from  the 

2  8c  3  Vict.  c.  71,  then  the  action  ought  to  have 
been  commenced  within  three  calendar  months  ; 
Heseldine  v.  Groce.'  But  the  defendants  are 
magistrates  of  the  counter  of  Middlesex,  and  do 
not  derive  their  authonty  from  the  last-men- 
tioned act ;  they  are  merelv  empowered  by  the 

3  &  4  Vict.  c.  84,  s.  6,  to  do  certain  acts  which 
must  otherwise  have  been  done  by  a  police 
magistrate  of  the  metropolis.  This  construc- 
tion would  leave  in  operation  the  other  statutes 
as  to  cases  that  might  come  within  their 
operation.  The  defendants  were  intended  to 
have  the  same  power  in  certain  cases  as  a  me- 
tropolitan police  magistrate,  but  not  to  have 
the  same  protection.  Secondlv,  the  Metro- 
politan Police  Acts  are  of  a  local  and  personal 
nature,  as  contrasted  with  the  uublic  acts,  with- 
in the  5  &  6  Vict.  c.  97,  s.  5,  wnich  enacts,  that 
from  and  after  the  passing  of  tins  act  the 
period  within  which  any  action  may  be  broufi^t 
for  anything  dune  under  the  authority  of  or  in 
pursuance  of  any  such  act  or  acts  shall  be  two 
years,  or,  in  case  of  continuing  damage,  then 
mthin  one  year  after  such  damage  shall  have 
ceased,  and  that  so  much  of  any  clause,  jiro- 
vision,  or  enactment  b^  which  anv  other  time 
or  period  of  limitation  is  appointed  or  created 
shall  be  and  the  same  is  hereby  repealed. 

Cur,  adv,  eslf . 
liord  Denman,  C.  J.,  afterwards  delivered  the 
judgment  of  the  court.  If  a  plaintiff  were  to 
be  committed  by  a  police  magistrate  under  the 
2  &  3  Vict.  c.  71,  his  right  of  action  would 
terminate  at  the  end  of  three  months ;  Heseldme 
v.  Grove,^  The  defendants  had  not  been  so 
appointed,  but  were  two  magistrates  of  the 
county  of  Middlesex,  acting  under  the  3  &  4 
Vict.  c.  84,  s.  6,  by  which  it  is  provided  that 
two  magistates  of  the  county  sitting  in  certain 
parts  of  the  metropolitan  police  district  shall 
nave  all  the  powers,  pririleges,  and  duties 
of  a  magistrate  of  the  police  courts  of  the 
metropolis.  The  defendants,  therefore,  had  all 
the  privileges  of  a  magistrate  of  the  police 
courts  of  the  metropolis  given  by  the  3  &  3 

»  3  Gale  &  Dar.  210. 
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Vict  c.  7l»aDd  consequently  that  pjriyil^ge  of  the 
limitsdon  of  three  months  upon  sny  action 
against  him  which  a  magistrate  of  the  noUce 
courts  of  the  metropolis  would  have  had.  It 
had  been  also  contended  in  argument,  that  the 
Metropolitan  Police  Acts  were  local  and  personal 
acts  or  of  a  local  and  personal  nature,  within 
the  meaning  of  the  5  &  6  Vict.  c.  97*  in  which 
case  the  defendants  would  be  deprived  of  the 
thiee  months.  The  court,  however,  is  of 
opinion,  that  the  acts  in  question  are  not  with- 
in the  last  mentioned  act.  They  are  collected 
with  the  public  and  genera]  acts  and  not  with 
the  public  and  local  and  personal  acts,  according 
to  the  decision  directed  b^  the  houses  of  par- 
liament, as  mentioned  in  I&chardsy,  East,^  and 
they  are  not,  in  the  judgment  of  the  court,  of  a 
local  and  personal  nature,  ^thtn  the  meaning 
of  the  5  &  6  Vict.  c.  97.  There  will  therefore  be 
no  rule  in  this  case. 

Rule  refused. 


^P|rc||cqttfir* 

EUis  v.  GriJjUths,    Michaelmas  Term,  Nov.  19« 
1846. 

DEATH  OF  PLAINTIFF. — CA.  SA. — DISCHARGE 
FROM  CUSTODY. 

A  defendant  is  not  entitled  to  be  discharged 
out  of  custody  by  reason  of  the  death  of 
the  plaintiff  after  the  delivery  of  a  writ  of 
ca,  sa.  to  the  sheriff  and  brfore  the  time 
of  the  arrest. 

In  this  case  the  defendant  having  been  ar- 
rested on  a  writ  of  capias  ad  satisfaciendum, 

Martin  moved  to  discharge  him  out  of  cus- 
*tody  on  the  ground,  that  after  the  delivery  of 
the  writ  to  the  sheriff,  and  before  the  arrest 
took  place,  the  defendant  died.  It  is  con- 
ceded that  in  the  case  of  a  fieri  facias  or  an 
elegit  the  death  of  the  plaintiff  after  the  de- 
livery of  the  writ  to  the  sheriff  would  not  abate 
the  execution.  But  the  reason  is,  that  the 
Roods  or  land  are  bound  by  the  delivery  of 
Uioee  writs  to  the  sheriff.  1  Wms.  Saund. 
2198,  note  ^;  Clerk  y.  Withers,  2  Lord  Ray- 
mond  1072,  1  Salk.  322 ;  Harrison  v.  Bowden, 
Sider.  29.  It  is  otherwise  with  a  ca  sa.,  which 
has  no  operation  until  the  party  is  arrested 
under  it.  If  it  be  held  that  a  ca,  sa.  may  be 
executed  after  the  death  of  the  plaintiff,  a  de- 
fendant might  be  detained  in  pnson,  although 
he  was  ready  and  willing  to  pay  the  debt ;  U)r 
the  sheriff  could  not  give  a  valid  discharge, 
and  a  considerable  interval  might  elapse  before 
there  was  any  personal  representative  to  whom 
the  debt  could  be  psdd,  and  even  then  he  must 
be  made  a  party  to  the  record  by  scire  facias. 
The  writ  commands  the  sheriff  to  take  the  de- 
fendant and  have  him  in  court  to  satiny  the 
plaintiff.  If,  therefore,  the  plaintiff  be  dead, 
and  there  is  no  person  who  is  the  legal  owner 
of  the  judgment,  the  command  is  rendered  im- 
possible by  the  act  of  God,  and  so  void.    The 
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only  authority  bearing  on  the  sub)6Ct  is  « 
dictum  of  Croke,  J.^  in  the  case  ot  Cleve  ▼• 
Veer,  Cro.  Car.  458.  There  the  question  was^ 
whether  an  extent  sued  out  by  an  executor 
upon  a  statute  staple  acknowledged  to  his 
testator  was  void ;  and  Croke,  J.,  who  differed 
from  the  rest  of  the  court,  draws  a  distinction 
between  a  jtt<Ucial  writ  to  do  execution  after 
judgment,  and  a  writ  original.  But  that  dictum 
was  unnecessary  for  the  decision  of  the  case. 

Welsby,  who  appeared  to  show  cause  in  the 
first  instance,  was  stopped  by  the  court. 

PoUoek,  C.  B.  No  rule  ought  to  be  granted. 
It  wpears  from  the  case  of  Cleve  v.  Veer,  that 
so  far  back  as  the  reign  of  Charles  L,  Croke,  J. 
thus  states  the  law:— "There  is  a  difference 
betwixt  a  judicial  writ  after  judgment  to  do 
execution,  and  a  writ  original,  for  the  writ 
judicial  to  make  execution  shall  not  abate,  nor 
IS  it  abateable  by  the  death  of  him  who  sues  it^ 
as  is  the  common  course  if  a  capias  ad  satis* 
faciendum  or  a  fieri  facias  upon  judgment 
issueth,  the  sheriff  shall  execute  it  although  the 
party  who  sued  it  died  before  the  return  of  the 
writ,  and  althou^^h  the  death  be  before  or  after 
the  execution,  if  it  be  after  the  teste  of  the  wri^ 
it  is  well  enough ;  as  where  a  capias  ad  satis- 
faciendum  is  sued,  and  the  party  taken  before 
or  after  the  death  of  him  who  sued  it  and  be? 
fore  the  day  of  the  return,  or  if  di  fieri  facias  he 
avoided  and  the  money  levied  bv  the  sheriff, 
and  the  plaintiff  dies  before  the  day  of  the  re- 
turn of  the  writ,  the  executor  or  adlministrator 
shall  have  the  benefit,  and  is  to  have  the 
money;  and  it  is  no  return  for  the  sheriff  to 
say  that  the  plaintiff  is  dead,  and  therefore  he 
did  not  execute  it."  I  believe  that  such  has 
always  been  considered  the  law,  and  I  am  sure  it 
muse  have  been  acted  upon  in  hundreds  of 
instances.  It  is  argued,  that  great  inconveni- 
ence might  arise  from  keeping  a  party  in  cus- 
tody under  circumstances  like  the  present,  but 
the  very  same  inconvenience  would  exist  where 
the  plaintiff  died  immediately  after  the  arrest. 
If  we  are  to  interfere  in  the  one  case  we  ought 
in  the  other.  I  am  content  to  abide  by  the 
dictum  of  Croke,  J.,  which,  though  it  was 
merely  used  for  the  purpose  of  analogy,  is  yet 
stated  as  a  point  too  clear  to  be  doubted. 

Parke,  B.  I  am  of  the  same  opinion.  There 
appears  to  me  no  ground  for  tne  distinction 
taken  between  a  writ  agunst  the  person  of  a 
defendant  and  a  writ  against  hiff  goods.  In  the 
latter  case,  the  sheriff  is  commanded  to  seize 
whatever  goods  and  chattels  the  defendant  had 
at  the  time  of  the  issue  of  the  teste  of  the  writ,  or 
which  may  have  come  to  his  possession  before  its 
return,  except  so  far  as  the  Statute  of  Frauds 
protects  purchasers.  No  authority  can  be 
found  that  a  writ  of  fieri  facias  abates  by  the 
death  of  the  plaintiff  before  it  is  executed,  and 
I  am  at  a  loss  to  see  any  differenceJn  principle 
between  that  writ  and  a  writ  of  capias  ad  tatis' 
faciendum.  There  is  a  case  in  Noy's  Reports, 
p.  73>  which  has  not  been  cited  in,  argument, 
(T/ioroughgood's  case,)  where  the  defendant 
died  after  the  issuing  of  the  writ,  and  the  sheriff 
levied  the  money  upon  the  defendant's  execu- 
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tor.  Huft  was  held  bad,  and  the  Toprnt  aays, 
«  fer'tiie  writ  is  tLfien/adatdeboms  «t  ct^^OUB, 
Which  coanot  foe  after  bis  4eaih.  Bot  on  the 
«iher  part,  if  after  ezeoatien  avrarded  the  jpIoM- 

2  dies,  y«,  foy  the  conrt,  A»  sherifr  can  levy 
money,  ana  if  he  makes  no  executora  or 
mdminifltrBtoiBj  the  money  shall  be  bronght 
into  conrt,  and  there  deposited  until,  &c.  The 
prineiplB  k,  that  a  judicial  writ  once  regulariy 
issuOT  must  ^o  on  imtil  it  is  countermmnded. 

AOersm,  B.  I  think  it  better  to  adhere  to 
the  law  which  we  ftid  laid  down  so  far  back  as 
&e  TBign  of  Gharlea  I.,  than  attempt  to  Und 
««t  reasons  for  it.  In  attempting  to  find  out 
a  reason  for  an  old  law  the  reason  is  frequently 
knistaken  for  the  rule.  Thus,  in  the  case  of 
iJlerk  T.  Withers,  certain  reasons  arc  given  why 
^  fieri  facias  should  continue  in  force  notwith- 
standing the  death  of  the  plaintiff,  and  because 
those  reasons  do  not  apply  to  a  oa.  M.  it  is 
srgued,  that  the  rule  cannot  apply.  But 
timgh  the  reasons  apply  more  strongly  to  >E. 
fa.,  they  may,  nevertheless,  be  applicable  to  a 
ea.  sa. 

h  ILoffe,  B.  I  am  of  the  same  opinion.  On 
tookmg  at  the  case  of  Cleve  v.  Veer,  it  will  be 
fbund,  that  tiie  dictum  of  Croie,  i,  is  not  ne- 
eeesanly  atTariance  with  tiie  opinions  expressed 
by  die  o&er  judges. 

Rule  refused. 


COMMON  LAW  CAUSE  LISTS. 


maa^%uti 

Hilary  Term,  1847. 

Monday    . 

T««    111  ^*<^-    Peremptory   Paper 
Jan.  11 1       after  MoUons. 

Taeaday    . 

Ditto,    before    Motions. — 
,    .    Itl     Viti  Prius,  Middlesex  Ist 
Sitting. 

Wednesday 
Thaniday  . 
fnday.     • 
Saturday  . 

.     .    13     Ditto. 
.    •    14    Banc,  Circuits  chosen. 
.    .    15    Ditto. 
•    .    16     Ditto. 

Monday    . 

C  Banc,    Special    Paper.  — 
.    .     18J      Niji  Prill*,  London  latSit- 
t     ting. 

Taeaday  . 

•     19    Banc,  Errors. 

Wednesday 

Jlaac,  Special  Paper.— A^«l 
.     .     tO-<      Prittt,  Middlesex  2nd  Sit* 
ting. 

Thursday 

.    .    *1    Ditto. 

Friday    ; 

.     .    22     Ditto. 

Saiarday  . 
Monday 

«    .    23    Ditto. 

i  Boiic,  Special  Paper.— Nwi 
:    .    «5<       Priiw,  London  2nd  Sit- 

l      ting. 

Tnesdhy  . 

f  Banc,  Special  Paper.— K^in 
•     .    26^      PWm,  Middlesex  SrdSit- 
(     ting. 

Wednesday 

.     ,    27     Banc,  Special  Paper. 

ThuTsdl^  •    •    n  fliao. 

Frid»r      •  .    .    f  9  ilittou 

Ssftofday  .  «    .    50  Bittou 

Monday    .  Feb.    1  Dilse. 


PXECUPTORr    riPER. 

To  be  called  on  the  first  day  of  the  Term,  after  die 
motions,  and  to  be  proceeded  with  tiie  next  d&r,  if 
necessary,  before  the  motions. 
RuU  Niii. 

23rd  ^or.  1845.— Dawson  and  others  ».  Waite- 
Martin  &  Otter. 

lOtb  Not.  l846.>-Boyd,  assipee,  &c.  v.  Pod- 
more  ;  Samev.  Booth  ;  Same  «.  Maddoeks  aad  an- 
other— Wbitehurst  &,  Homfrey. 

10th  Nor.  1846.— Doe  eeveral  deoss.  Fes  ssl 
others,  V.  Bagahaw— ^fjeant  darto  &  WhitahaiSL 

9th  Not.  1846.— Reea  e.  Waters  and  othm- 
Keating  Ac  GreaTea. 

21st  Not.  1846.— Olliffv.  Oingar,  administntris, 
&c. — Horn  &  Cole. 

20th  KoT.  1846.— Culshaw  v.Meltser  andodisrs 
— Udall  &  Martin. 

21st  Not.  1846.— Smith  ©.  Temperiey— Wsiren 
&  Lush. 

4th  Not.  1846»— -Dawson  and  otiieia  e.  Molf- 
neox — Bramwell  &.  Martin. 

10th  Not.  1840.— Van  Putten  v,  Ruynenaeis— 
Lush  &  Petersdorff. 

2nd  Not.  1846.«-.Duncan  v.  Wright— Hawkint 
&  Ryland. 

17th  Not,  1846.— Peters  and  another  v.  Dohsoa 

•Prentice  &  Willes. 


SPECIAL   FAPSa. 

For  JudgmenU 

Duncan  v.  Benson,  dem. 

(Heard  2nd  June,  1845.) 

Ashley  aad  othem  «.  Pratt  and  othen,  apeoW 
case. 

(Heard  27th  April,  1846.) 
Monypenny  v.  Dering,  apecial  case. 

(Heard  5th  May,  1846,) 
Pardoe,  ezeoutor,  Jco.  «.  Pnce,  spociai  ease. 

(  Heard  S7th  May,  1846.) 
Pilkington  and  another  v.  Cooke,  Esq.,  Ahb. 

(Haaid  Srd  Jdly,  1B46.) 
Uaigh  and  another  v,  Jagn^ar  and  another,  dsB. 

(Heard  S8th  Not.  1846.) 

Price,  sen.  v.  Prioe,  jun.  dem. 

(Heard  5th  Dec.  1846.) 

For  Argument, 
Criffiib  V.  Pike,  dem. 

(To  stand  oTor  until  special  case  settled.) 
Chilton,  jun.  v.  The  London  and  Croydon  Bail* 
woy  Company,  dem. 

(Part  heard  27th  Not.  1846.) 
Spry  V.  Gallop,  special  case,  by  order  of  the  late 
Lord  Abinger. 

Brown  P.  O.  kc.v.  Bjers  and  others,  apecial  casi^ 
by  order  of  A^iii  Priut* 

Price  V.  The  Great  Western  Railway  Company, 
special  oaae,  by  order  of  Mr.  Baron  Alaezion. 
Harnett  and  wife  v.  Maitland,  dem. 

(Part  heard  S8th  Nor.  1846^ 
Doe  d.  Knight  v.  Chaffey,  jun.  and  another, 
special  cue,  by  ordtf  of  JVin'  Brhu. 


Im»fhme  lAtU* 


L«wU  V.  Poxley,  special  case,  by  order  of  Vice- 
Cbmooellor  Knigbt  Brace. 
.  Pottv  ind  others  «.  £yton«ad  smortwr,  deoi* 
.  Jones  V.  Jones  and  others,  dess. 

Cyans  v.  Upsber,  special  case,  bj  order  of  Mr. 
BaroQ  Aldersoo. 

Wrigbt  and  another,  o.  Webb,  dem. 
(Part  beard  5th  Dec.  1646.) 

I>«  BeaoFoir  «.  Roahoixt,  ezecatrix,  denu 

Wnsbboorn  o.  Barrows,  dem. 

Bromage  and  another  v.  Lloyd  and  another,  dem. 

Fomer  SL  Becle»»  dem. 

-Helford  v.  Body,  special  case,  pursuant  to  award. 

Carter  v.  Flower,  dem. 

Duke  Knt.  and  others  v.  Di^e,  dem. 

Galsworthy  v.  Sprutt,  dem. 

Hammond  u.  Peacock,  special  case,  by  order  of 
Mr.  Baron  Aldersoo. 

Sbuttleworth  and  another  surr.  partners,  &c.  v. 
'Williamson  and  others,  dem.  , 

Hills  V.  Kitcfaini^,  dem. 

Harris  v.  Wall,  special  case,  by  order  of  Nisi 
Prius. 

Good  and  another  v.  Burton,  dem. 


TTEW   TaiSL   PATER. 

Tar  Judgment. 

Moved  Easter  Term,  1846. 

lAverpooi,  Mr,   Justice  Coleridge, — Ormerod  and 
«Uiets«.  ChadwiokaBd  another,  £sqrB.r^l!9arttD. 
(Aqrued  iSth  Nov.  1846.) 
Cheeter^  Mr.  Justice  WilUams.  ^VoU  and  othess, 
assignees,  &c.  v.  Clegg,  execntor,  &c. — ^Chilton. 
(Argued  17th  Not.  1846.) 

J^  ArgtMnnent, 

Moved  Hilary  Term,  1846. 

Ckesier,  Mr,  Jialiee  Willutms. — Chamberlain  «. 
Chaster  mod  Birkenhead  Hallway — Crompton. 

13th  Nor,  1846,  ordered  to  stand  orer  till  Easter 
Term. 

Moved  Mkhaelinae  Term,  1846. 

Middlesex,  Lord  Chief  Baron,  —  Bichardson  v. 
Doy  la-^Attoniey-<Geiieral. 

Middkmr,  UrdChmfBuem^f-JClBitk  v.  Bell,  P.  O 
Ao<     Matfin. 

MJtddhteT^  I«rrf€M{CBaron.— Elhby  v.Sanadars— 
Watson. 

3iiddim€»,  Lord  Chief  hanm,  —  Burton  (a  pau- 
per) V,  Ravell  and  aoo&>er — Petersdorff. 

Middlesex,  Mr,  Baron  Piatt, — Welby  v.  Brown — 
Martin. 

ZotHlea,  Lard  Chief  Btawu — Samuel  «.  Bobimm 
— >Attorfwy  General. 

London,  Lord  Chief  Baron. — Dixon  v,  Westlake 
sad  others — Martin . 

X iiwriiiii.  Lord  Chief  Baron.— May  v.  Chapman 
and  another — Watson  for  defendant  Chapman. 

London^  Lord  Chief  Baron, — Hivett  and  others  v. 
Wood— Patendorff. 

Maideteme,  Mr,  Juitiee  Coltman, — Brown  and 
another  a.  Troui>-~Serjesnt  Sbee. 

Guildford,  Mr,  Baron  Parke, — Wright  and  an- 
other V.  Wabb~-Lusb. 

GuUdffd,  Mr,  Juetiee  CfiUa%an. —  Bailey  v. 
SteTenaon — M.  Chambers. 

Bedford,  Mr,  Juitiee  WiUiams.  —  Hensfaaw  v. 
liafaioo^Woillsdge. 

Dewixes,  Mr,  Baron  P/aU.— Bobartaon  a.  Gant- 
lett — Crowder. 


Exetefi,  Mr.  Beams  ^AsS^-^^alUls  •«.  Maunder 
and  others— M.  Smith. 

Exeter,  Mr.  Justice  ^r7s.— Pheyser  v,  Vieanr— * 
Butt.  ^ 

Wells^Mr.  Barou  P(a».— Doa,  sereraL demises, 
Welsh  and  others  v.  Langfield  and  others— Crow- 
der. 

IVells,  Mr.  Baron  Piott.— Payne  v.  Hayne— 
Cockburn. 

Bristol,  Mr,  Jasliee  Erfii.— Doe  6,  Chidgey  a. 
Harris  and  ux, — Serj.  Manning. 

Bala,  Lord  Dsamon. -^  Doe  dem.  Otttw^adar 
and  others  9.  Priee— Attorney  Oanand. 

BtifAia,  Lord  BMaMa^^oed.  Ifatt  a^  hk. 
o.  Mauladale-^Attonssy  Geoesal. 

Berte,  Mr.  JmUee  ill«H/«<— Owan  «.  De  Batt^ 
vt>ir~-Wbateley. 

Woreeettr,  Mr.  Seneamt  CSMse. -« BeUss^  tv 
Bureh^Seijeaat  Talfourd. 

Woreeeter,  Mr,  SerjeaiU  Gaflia. ->  Nash  od 
affidavits  a.  Hammings— Serjesnt  Talfoned. 

Woraestfr^  Mr.  fier^aaat  (tatlw.— Moore  a.  Gardaar 
— WhatelQy. 

Hereford,  L.  C.  J.  Tfiids;— Jones  v,  Jones  and 
others — Godson. 

Monmouth,  Mr,  Justice  .  Maule.  —  Bees  and 
others,  on  affidavits,  v.  Prothero— 'Wbatalay. 

Gloucester,  Lord  Osief  Justice  Wildc^Town- 
shend  v.  Syms — Godson. 

Gloucetter^  Mr,  Justice  Maule.^Doe  d.  Wood  v, 
Wilkins— Serjeant  Talfourd. 

Limeoln^  ifr.JMtiee  Patteieik— fiurnby  v.  Bol- 
Ut— Whitehurst. 

Lincoltif  Mr,  Justice  Pattuan.  —  Stockdala  «• 
Merrifield--Whiteburst 

Derby,  Mr.  Justice  Pattetmt.^^Harrison  v.  Heaton 
and  another — Humfrey. 

J>erby,  Mr.  Juttioe  Pattafonr— Frost  v.  Stanley 
— Humfrey. 

Warwick,  Mr.  Justice  Pa/tfson.— Sturge  and  an- 
other V.  Hall  and  anotfaar — ^MartiB. 

Warwiekf  Mr,  Justice  PaCtswnw-^oodwin  and 
another  v,  Fisher— Melloi.    . 

York,  Mr.  Justice  Wightman. — Skilbeck  v.  Van* 
der  Vyver— Bsines. 

Yori,  Mr,  JusHm  H^btmsa.  ^WingEald  «; 
Marston«  axor. — ^Martin. 

Yorhf  Mr.  Jwtice  Wightman, — Shaw  and  others 
V,  Rowley  and  another — Martin. 

Durham^  Mr.  Justice  CressweU. — Webb  a.  Watts 
— Martin. 

Liverpool,  Mr,  Justice  Wightmun.  —  Humberw 
stone  and  another,  executor  and  executrix,  v.  Jonea 
— Henderson. 

Liverpool,  Mr.  Justice  Cresimeilr-JMnMtat  Sad 
others  v.  Cooper — Knowles. 

Liverpool,  Mr.  Justice  CrsMtrcti^— Baynes  v.But- 
terwortfa — Baines. 

lAverpool,  Mr.  Juttiee  CV«MHaU«— Sleddon  and 
another,  assignees,  &c.  v.  Dixon,  F.  O. — Martin. 

Liverpool^  Mr.  Juitiee  CressweU.  —  Smith  »• 
Fisher  and  another — Martin. 

Moved  after  the  4th  day  of  Michaelmas  Term, 
1846. 

Middlesex,  Mr.  Barwi  l^att.— Meredith  v.  Hol- 
man — Martin. 

Middlesex,  Mr,  Baron  Pjalt— -Bleredith  v.  IIol- 
man — Chambers. 

Middlesex,  Mr.  Baron  Pk«.— 4vimey  r.  Marks 
— Peacock.  .  _ 
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COMMON  LAW  SIITINGS. 

In  and  after  Hilary  Tenn,  1847. 

MIDDLUEX. 

in  Term* 

iBt  SiUing—Tuesdav   .    • Jan.  1« 

And  two  following  days  at  Eleven  o'clock. 

2nd  Sitting,  Friday Jan.  15 

And  Bubsequent  daya  at  Eleven  o'clock. 

A  liat  of  auch  remaneta  aa  appear  fit  to  be  tried 
in  Term  will  be  printed  immediately,  but  on  the 
•tatement  of  either  side  that  a  cauae  ia  too  long  to  be 
tried  in  Term,  it  will  be  withdrawn  from  auch  liat, 
proTided  the  other  aide  bare  two  dayi'  notice  of  the 
application  at  the  Marshal'i  to  poatpone,  and  do  not 
oppoae  the  application  on  good  grounds— -the  nsual 
nnmber  of  completed  and  new  causes  will  be  put 
into  the  list  day  by  day  in  their  usual  order. 

drd  Sitting.  Friday Jan.  f  9 

At  i  past  Nine  o'clock  precisely,  for  Undefended 
Cauaes  only. 

Sittings  after  Term,  Tuesday  •    •     .    •    Feb.  f 

LOHDOK. 

In  Term, 
Sittings  at  10  o'clock  on  Saturday  •    .    •    Jan.  30 
For  Undefended   Causes  and  such  as  the  Judge 
considers  fit  to  be  taken. 

After  Term, 

Wednesday     .    •    .    .    , Feb.  3 

{To  adjourn.) 

Common  HUas. 

In  and  after  Hilary  Term,  1847. 

In  Term. 

MTDDLISBX.  LOKDOSf. 


Friday 
Friday 


Jan. 


Wednesday 
Wednesday 


Jan.  fO 
.    .    27 


IN   LONDOSI. 

lat  Sitting,  Monday    •        •        •        •  Jas«  IS 
f  nd  Sitting,  Moadaj  •        •  .  f 5 

After  Term. 

IN  MIOnLESXX.  IN  LOXDON. 

Tuesday     •    •    Feb.  1 1  Wednesday  .    •  Feb.  3 
(To  adjourn  only.) 

The  Conrt  will  sit  in  Middlesex,  at  Nisi  Prins  in 
Term,  by  adjournment,  from  day  to  day,  until  the 
causes  entered  for  the  respective  Middlesex  sittings 
are  disposed  of. 

The  Court  will  sit,  during  and  after  Term,  at  ten 
o'clock. 


THE  EDITOR'S  LETTER  BOX. 


After  Term, 

MXDDtCSfiX.  LONDON. 

Tuesday .  .  .  Feb.  2 1  Wednesday  .  Feb.  3 
N.  B.  The  Court  will  sit  at  ten  o'clock  in  the 
forenoon  on  each  of  the  days  in  Term,  and  at  half- 
past  nine  precisely  on  each  of  the  days  after  Term. 
The  causes  in  the  list  for  each  of  the  above  sitting 
days  in  Term,  if  not  disposed  of  on  those  days,  will 
be  tried  by  adjoornment  on  the  days  following  each 
of  auch  sitting  days. 

On  Wednesday  the  3rd  Feb.  in  London,  no 
causes  will  be  tried,  but  the  court  will  adjourn  to  a 
future  day. 


Sxcte^tter  of  9Ua0. 
Ill  and  qfter  Hilary  Term,  1847. 

IN   MXDDLSSEX. 

In  Term. 
1st  Sitting.  Tuesday 


fnd  Sitting,  Wednesday 
3rd  Sitting,  Tuesday 


Jan.  IS 
.  «0 
.     S6 


The  letter  of  a  aubscriber  relatinfi^  to  the 
practice  in  regard  to  Boli^itors'  costs  of  a  £at  on 
the  bankrapt's  petition  ia  acceptable^  and  we 
hope  to  find  space  for  it  next  week. 

On  the  Bubject'of  tbe  after^acquirediMopefty 
of  an  inaolrent,  noticed  at  p.  149,  ante,  W.  W. 
T.  refexB  G.  H.  to  a  decision  of  Mr.  Gommis* 
sioner  Fane,  {In  re  Taylor,)  very  ably  reported 
in  the  Daily  News  of  15tb  August  last,  in  which 
case  our  correspondent  was  concerned  aa  soli* 
citor  to  the  mortgagee  therein  mentioned. 

K.  O.  is  informed  that  an  articled  clerk, 
having  served  three  years  and  a  half  to  B.  in 
the  country,  may  then  study  under  a  convey* 
ancing  barrister  for  any  period  not  exceeding  a 
year,  and  afterwards  be  assigned  for  the  re- 
mainder of  his  clerkship  to  an  attorney  in  town 
(such  attorney  not  being  the  agent  of  the  coun* 
try  attorney).  It  would  be  more  advisable  that 
the  assignment  to  the  London  attorney  should 
be  before  the  service  to  the  conveyancer. 

In  the  case  mentioned  by  **  Lex,**  we  think 
that  when  the  articles  of  a  clerk  expire  a  Jhc 
days  only  after  Trinity  Term,  it  is  doubtful 
whether  the  court,  under  special  circumstances^ 
(as  the  formation  of  a  partnership,)  wouM  al- 
low  him  to  be  examined  de  bene  esse  in  ^Trinity 
Term.  It  is  constantly  done  when  the  artidea 
expire  during  the  Term^  and  there  is  a  case, 
(ejparte  Twynam,  19  L.  O.  €2,)  where  tbe  court 
allowed  the  examination  of  a  candidate  going 
abroad.  There  was  also  an  instance  of  a  person 
being  sworn  in  at  the  judge's  chambers  since 
the  6  &  7  Vict  c.  73,  which  does  not  require 
an  oath  in  "  open  court.*' 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  JANUARY  9,  1847. 


**  Q«od  magis  ad  not 
Pertlnet,  et  neieire  nwliim  Mfc,  igitanmt.' 


HORAT, 


THE  APPROACHING  SESSION  OF 
PARLIAMENT. 

ANTICIPAT£D  LAW  REPORMS.^IS  THE  PRO- 
FBSSION  8UFFICIBNTLT  REPRBSBNTSD  ? 

In  a  few  days  from  this  time,  namely, 
on  Tuesday,  the  i9th  instant,  the  new 
session  of  parliament  will  commence.  We 
are  therefore  naturally  induced,  on  behalf 
of  all  concerned  in  the  right  administration 
of  justice  and  the  welfare  of  the  profession 
in  general,  to  consider  what  measures 
bearing  on  the  law  and  its  practice  are 
likely  to  be  renewed  or  introduced  into 
parliament.  It  is  said,  indeed,  that  various 
important  political  subjects,  foreign  and 
domestic,— particularly  the  afiairs  of  Ire- 
land and  the  progress  and  application  of 
the  principles  of  free  trade, — will  so  fully 
engross  the  attention  of  both  houses,  that 
the  lawyers  need  not  apprehend  any  new 
inroads  upon  our  judicial  system. 

We  cannot  flatter  our  readers  that  this 
will  be  a  true  prediction  of  the  state  of 
legal  afiairs.  On  the  contrary,  we  expect 
that  there  will  be  the  usual  quantity  of 
law-reforming  attempts,  and  the  usual  re- 
sult of  ill-considered  legislation.  It  may 
happen  that,  in  the  early  part  of  the  ses- 
sion, nothing  more  will  be  done  than  the 
re-introduction  and  re-printing  of  several 
of  the  usual  bills  relating — 1.  To  a  General 
Registry,  and  perhaps  other  conveyancing 
subjects ;  2.  The  Law  of  Bankruptcy  and 
Insolvency  ;*  3.  The  Court  of  Chancery, 
and  the  expense  of  administering  justice 
there  and  elsewhere ;  4.  Copyhold  Enfran- 


*  Of  this,  see  p.  230,  post. 
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chisement ;  5.  The  Poor  Laws ;  6.  The 
Highways  and  Turnpikes ;  7.  The  Game* 
Laws ;  8.  The  Criminal  Laws,  particukrly 
in  regard  to  punishments;  and  other* 
minor  measures,  **  the  small  gear  "  of  the 
humbler  class  of  reformers. 

But,  though  there  will  probably  be  no 
important  legal  battle  to  be  fought  until 
after  Easter,  we  must  not  be  too  confident 
of  such  a  respite  from  further  innovation,^ 
It  will  be  our  province  (as  heretofore  for 
many  a  year)  to  watch  the  progress  of 
imperfect  legislation,  and  call  attention  to 
whatever  may  concern  the  interests  of 
justice  and  the  welfare  of  the  profession.  ^ 

In  the  meantime  inquiries  are  naturally 
made  into  the  nature  and  extent  of  our 
representation  in  parliament,  with  a  view 
to  the  support  of  usefuU  and  the  opposition 
to  pernicious  measures.  Are  the  lawyers 
already  in  parliament,  willing  and  able  to- 
discharge  their  duty  alike  to  the  public 
and  their  fraternity  ?  We  deeply  regret  to 
say  that  complaints  have  frequently  been' 
made,  and  especially  of  late,  that  (speaking 
generally)  the  members  of  the  bar  who 
are  in  parliament  do  not  sufficiently  con« 
suit  the  general  interests  of  the  profession. 
We  look  in  vain  amongst  the  debates  in 
parliament  for  any  zealous  vindication  of 
the  rights  or  interests  of  professional  men, 
or  any  strenuous  resistance  to  the  measures 
which  every  session  are  brought  forward, 
equally  injurious  to  the  public  and  the  pro* 
fession. 

It  is  well  known  that  all  the  great 
classes  of  the  community  are  represented 
in  parliament.  The  bankers,  the  mer- 
chantSi  the  traders,  the  faignersy  and  the 
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manufttcturers,  have  each  their  respective 
advocates  in  the  senate.  It  may,  indeed, 
be  supposed,  that  the  profession  of  the  law 
is  represented  by  Xhe  Law  Lord«  'm  the 
Upper  Hoofie,  htmI  by  tiic  BffirbMr  M,.P/s 
in  the  Lower.  But  are  we  efficiently  re- 
presented ?  Wliat  luive  these  distJng4aished 
personages  vouchsafed  to  do,  or  attempted 
for  us?  The  general  impression  un- 
questionably is,  that  these  learned  senators 
in  both  Houses  are,  with  few  exceptions, 
BO  intent  on  the  advancement  of  thdr  own 
political  objects,  that  the  condition  of  the 
profession  rarely  enters  into  their  con- 
sideration. 

It  moy  be  useful  to  go  over  the  names 
of  the  members  of  tbe  bar  who  hold  seats  in 
the  House,  and  we  shall,  therefore,  Mibjoin 
a  listof  them>  in  order  that  their  sentiments , 
cnay  be  ascertained,  and  an  opp(A<tfinity  af-, 
tfcHpded,  'if  they  sbeuld  be  *'  fioiand  wanting," 
lef  'Supplying  the  want  fby-more  eifioientj 
means.  Our  readers  will  each  for  himself 
idtetermine  ihe  amount  of  debt  he  grate- 
fully owes  to  tliese  several  "learned 
Thebans."  Many  of  them,  no  doubt,  are 
not  conscious  o?  any  gross  n^lect  erf  their 
idhity;  but  the  (complaints  to  wbich  we 
Jiave  i^eferred  come  as  loudly  from  bar« 
risters  as  ihwai  attorneys.  One  honoorable 
lexoeption  from  the  general  rule  may  be  { 
«tated  las  an  instance  of  what  might  be , 
idone  to  repress  the  volgar  4iiid  ignorant 
abuse  of  |>rofessional  men.  We  refer  to 
Mr.  Stuart,  the  member  for  Newark,  who 
warmly  repelled  in  his  place  in  parliament 
<ODe  of  the  unjust  attacks  which  unin- 
ibrmed  and  prejudiced  persons  are  in  tiie 
iiobit  of  indulging.  Then  in  the  Upper 
I^Louse,  Lord  Langdale  has  abundantly 
shown  the  interest  he  A^els  in  the  cha- 
racter and  welfare  of  the  larger  branch  of 
the  profession,  not  only  in  .procuring  the 
iaiportant  actibroonsolidatii^gand  aaiend- 
ing  the  Law  of  Attorneys,  but  by  his 
fiv^uraible  sentiiBents  expressed  on  many 
occasions,  both  in  .parliament  and  on  the 
bench.  It  should  also  be  bor«e  in  mind, 
that  Lord  Cottenliain,  when  an  attempt 
was  made  to  remove  all  suits  relating  4o 
oharities  from  the  Court  -of  Chancery, 
powerfully  advocated  the  sufficiency  «f 
Ihat  court  for  U>e  due  discharge  of  all  tlie 
duties  'Ihat  belong  to  it. 

If  we  have  passed  by  the  names  of  any 
li4}o  have  eiehibiled  due  zeal  for  the  true 
fixeUave^of  their  bretliren,  %ve«]ia)l  4>aly  be 
Maoiiapir^  toflnake  amends  for  ibe^missioB, 
Mfl  niftuly  «eourd  ibeir  «i6rks. 

We  now  oresent  our  list  of 


Lawyers  in  Parliament,*^ 

which   we  have  endeavoured  to  make  as 
complete  asfMMuible  to  tha present  time: 

Ag^aby,  H.  A.,  QeckarmmA. 

Aldam,  Wm.,  Leeds. 
^  Benbow,  John,  Dudley. 

Bemal,  R^  Weymouth. 
^  Blewitt,  Regd.  James,  Monmouth. 

Bodkin,  W.  H.,  Rochester. 

Bouverie,  Hon.  E.  P.,  Kilmarnock. 

Bruges,  Wm.  Heald  Ludlow,  Devizes. 

Bullef,  C,  Judge-Advocate,  liskesrd. 

Oardwell,  £.,  Clitheroe. 

Cripps,  W.,  Cirencester. 

IV^ncomt,  «i(?ht  Hon.  C.  T.,  Lambeth. 

Dundas,  Sir.  D.,  Q.   C,  SolicUor-General, 
Sutherlandshire. 

Dundas,  Hon.  J.C,  Richmond. 

Elpfam^tone,  Sir  H,,  D,C,L,  Lewes. 

Escott,  B.,  Winchester. 

Eacourt,  T.  G.  B.,  Oxford,  (UnWereity). 

Ewart,  W.,  Domines. 

Godson,  R.,  Q.  C,  Kidderminster. 

Granger,  T.  C,  Durham,  (City). 

Oratton,  H.,  Meath,  (Cotrnfy). 

Greene,  T,,  LuDcaster. 

Grey,  Rt.  Hon.  Sir  G.,  Bart.,  Secretary  of 
State  for  the  HomSpepartment,'DetoxipoTL 

Hardy,  J.,  Bradford! 

Haytcr,  W.  G.,  Q.  C,  Wt^. 

Inglis,  Sir  ft.  a.,Bai»„Oufard,  (Iltiimnilf}. 

Jervis,  Sir  John,  Q.  C,  Altamcjf  Qmard, 
Chester. 

Kelly,  Sir  F.,  Q.  C,  Cambridge,  (Borough. 

I^vv,  C.  E.,  R.  C,  Cambridge,  (University). 
.  Lefevre,  Right  Hon.  C.  S.,  Speaker,  Norti 
Hampshh^. 

Lefroy,  A.,  Longford« 

Loch,  J.,  KiiicwalL 

Maclean,  D.,  Oioford,  (Cit^). 

Macauls^,  Right  H4>n.  T.  B.,  EdiiAiirgK 
«» Neeld,  J,,  Chippenham. 

NichoU,  Right  Hon.  J.,  D.CL.,  Cardiff. 

O'Brien,  C,  Clare,  (County). 

O'Conuell,  D.,  Q.  <?.,  Cork,  (Comity). 

O'Conn^l,  J.,  KiHmny. 

0'Gonnell,M.,Tralee. 

Parker,  J.,  Sheffield. 

Roebuck,  J.  A.,  Q.  C,  Batih. 

Round,  C.  J.,  Essex,  (North). 

Shaw,  Right  Bon.  P.,  Dublin,  (Univera^). 

Shcil,  Right  Hon.  H.  L.,  Dongairvdn. 

Strickland,  Sir  G.,  Bart,  IPrcston. 

Stuart,  J.,  Q.  C,  Newagh-'npon-^faeat, 
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b  It  is  scarcely  necessary  to  vsooand  ow 
readers  that  several  of  these jgentlemen,  thmi^ 
called  to  the  bar,  are  ndt  now  in  practice ;  bat 
as  we  are  not  aware  that  any  oftKem  lucre  oesa 
cNf-barred,  we  exhort  tfaeih  to  upliold  l3ie  dj^ 
nitv  and  well-being  of  tfaeir  order,  mad  sA 
it  the  ^betft  nfterasis  df  soeisiy. 

<^  llus  jiefiHeman  appeaia  to  be  tbs  oaig 
practising  solicitor  in  .the  Hoqm.  .  . 

These  genOeme&'wet«f(jntterty  soHdton* 
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Tanc?3cd,  H,  "W.,  Q.  C,  Banbury. 
Thesiger,  Sir  F.,  Q.  C,  AbmgdoFn. 
VitSen,  Hon.  C.  P.,  WoWerhftnmKm. 
WalBon,  W«  H.,  a  C,  Kmnk. 
Wood.Bz,  Hm.  Sir  Cauurles.  Bart^  Halifax. 
Wertlef,  Hon.  J.  &»  Q.  C,  Buladrira. 

Looking  over  this  niustre  roll  of  eminent 
advocates — distinguished,  in  various  de 
grees,  for  high  diaracter,  for  eminent 
natural  talents,  and  learned  and  elegant 
aUaioments, — it  is  deeply  to  be  regretted 
ih&t  so  many  of  (hem  are  absorbed  in  po- 
litical aspirations^  always  of  a  fleeting  cha- 
racter, that  they  lose  sight  of  the  abiding 
iionour  which  belongs  to  the  great  and  en- 
lightened lawyer.  Their  noble  profession 
is  too  oflen  made  but  the  stepping-stone 
to  their  "  vaulting  ambition/*  and  we  doubt 
not  that  many  have  had  reason  to  regret 
the  sacrifice  of  their  permanent  interests 
£ar  hopes  of  celebrity  and  elevation  rarely 
realised  and  always  uncertain  in  duration. 

We  would  ask, — could  not  some  of  these 
glfled  men  be  induced  to  devote  them- 
aelvefi  to  the  promotion  of  the  security  and 
the  solid  and  enduring  improvement  of 
OUT  laws  and  institutions  ?  Let  a  serious 
appeal  be  made  to  the  better  feelings  and 
iDdependent  character  of  the  bar.  We 
fear,  indeed,  that  the  two  great  branches 
of  the  profession  are  in  danger  of  some  es- 
trangement, much  to  the  prejudice,  as  well 
ef  the  public  as  themselves,  by  the  want 
i>f  mutual  co-operation  in  matters  affecting 
the  well-being  of  the  whole  body.  Are 
the  leaders  of  the  bar,  who  occupy  im- 
portant seats  in  parliament,  and  have  the 
naeans  and  power  of  doing  justice  to  the 
integrity  and  intelligence  of  their  brethren, 
acting  wisely,  generously,  or  justly,  in  re- 
maining silent  and  passive  when  matters 
of  "  great  pith  and  moment "  to  the  station 
and  honour  of  the  profession  are  debated 
in  the  senate  ?  Have  they  not  the  moral 
courage,  or  esprit  de  carps,  to  stand  up 
amongst  the  aristocratic  fashionables  of 
the  **  Commons  House  of  Parliament,**  and 
support  their  order?  Is  not  that  order  as 
Iwooorable  in  its  purpose,  as  enlightened 
ta  its  means,  and  beneficial  in  its  end,  as 
any  order  of  the  state?  Wlierefore  should 
inhere  be  tliis  shrinlcing  from  the  vindica- 
4ioM  and  maintenance  of  the  just  rights  of 
lioaitft  and  .skilful  lawyers.  It  is  needless 
lo.sa^,  that  without  them  it  is  impossible 
for  society  to  exist.  They  are  the  veiy 
organs  of  domestic  goycrtuncnt-;  SMd  with- 
oHtsi  Im%  tof  men  Mdiag  their  positioR 
and  ■iiifoffiuiag  ^hev  functkuw*  the  buai- 
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nesB  oftiie  oommmitfcooid  not  becwoml 
on. 

Now,  it  is  withta  the  power,  as  it  clearly 
is  a  part  of  the  duty,  of  the  higher  branch 
of  the  profbssiaa  to  iaka  tke  Imd  in  the  urn* 
provements  whidi  are  {Mnojected,  wliethec 
in  alteratkms  of  the  law  as  propovaded  ia 
parliament,  or  in  the  practice  of  the  courts, 
or  111^  increasing  the  means  of  study,  the 
acquisition  of  legal  knowledge,  and  the 
general  attainments  necessary  to  a  Liberal 
profession. 

Let  us  hope,  that  so»e  in  the  higher 
walks  of  the  profession  will,  thoi^  late, 
betake  themselvss  to  the  consideration^  of 
the  various  means  by  wliich  the  profeasieA 
nray  be  sitstatned  and  caised  in  public  esti- 
mation. We  are  tlie  more  anxious  that 
the  leaders  of  the  bar,  and  those  in  padia- 
ment  especially,  should  evince  theur  bce- 
therhood  with  tlie  great  bulk  of  the  re- 
spectable part  of  the  profession,  because 
we  observe  that  seeds  ef  mischievous  dis- 
union are  attempted  to  be  sown  by  par- 
sons pretending  to  represent  the  feelings 
of  a  sectMMi  of  the  profession,  but  who  are 
unacquainted  widi  the  opinions  of  the 
greater  portion  of  its  respectable  classes* 
and  unable  to  appneciate  the  lasting  iii» 
terests  of  the  general  body. 

We  shall  take  a  fitting  of^ortuaity  ef 
returning  to  the  consideration  of  tliis  ia^ 
portant  subject.  In  the  meantime  m^ 
venture  to  advise  those  mho  are  engaged 
in  promoting  professional  improvements  to 
avoid  every  appearance  of  disunioo,  and  to 
unite  together  under  the  safe  diraotioo  of 
leng-esti^islied  societies. 
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DUa^TIOM   OF  vaiTS    OF   EXECDTIOK. 
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Perhaps  no  change  has  been  introduced 
into  the  practice  at  common  law,  in  modem 
times,  which  is  more  generally  acknow* 
leged  as  an  improvement,  than  that  which 
dispenses  with  the  entry  of  continuances^ 
and  renders  flie  proceeding  by  scire  facias  " 
to  revive  judgments  less  frequent.  The 
old  practice  in  these  respects  occasioned 
great  inconvenience,  expense,  and  delay ; 
it  was,  fior  tl)e  most  part,  useless  as  a 
notice  or  warning  to  the  par^  sued,  and 
was  not  receramoaded  fffen  bgr  the  con- 
sideration,  that  it  afforded  iiWMpsnunJien  to 
the  practitioner  in  the  Aape  ef  fees  for 
tlie  diligence  evcrased  %y  Mai  la  matters 
of  greater  moment^  where  Va    setvi^ee 
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were^  and  still  are,  left  without  any  ade« 
quate  requital. 

Tbe  entry  of  continuances  on  the  roll 
was  abolished  by  an  express  rule  of 
court  ;*  but  the  alteration^  as  respects  the 
reTival  of  judgments  by  dcire  facias^  is  a 
result  founded  on  a  better  understanding 
of  the  practice,  as  illustrated  by  a  series  of 
modem  decisions,  and  modified  by  the 
enactment  of  the  statute  3  &  4  W.  4,  c. 
679  sect.  2 ;  the  extent  and  consequences 
of  which  it  is  extremely  desirable  should 
be  accurately  understood. 

According  to  Lord  Coke,**  at  common 
law,  in  personal  actions,  after  judgment 
given,  if  the  plaintiff  sued  out  no  process 
within  the  year,  he  could  have  no  scire 
faeiMf  but  was  driven  to  his  original.  It 
was  said,  that  after  a  vear  elapsed  the  law 
presumed  that  the  judgment  was  satisfied, 
or  at  least  that  the  defendant  might  have 
some  cause  to  show  against  issuing  exe- 
cution. The  Statute  of  Westminster  2nd, 
(13  Edw.  1,  c.  45J  gave  the  writ  of  *ct. 
fa.  where  the  record  is  older  than  a  year. 
Under  the  old  practice,  in  cases  of  final 
process,  the  writs  might  be  sued  out,  tested 
of  a  date  prior  to  that  on  which  they  were 
actually  sued  out,  and  made  returnable  on  a 
day  certain.  When  subsequent  writs  were 
necessary,  the  one  was  connected  with  the 
other  by  an  entry  of  vice^comes  tian  misii 
breve,  on  the  return  day  of  the  prior  writ. 
By  Stat.  3  &  4  W.  4,  c.  67,  s.  2,  all  wriu 
of  execution  may  be  tested  on  the  day  on 
which  the  same  are  issued,  and  be  made 
returnable  immediately  after  the  execution 
thereof;  and  since  the  passing  of  this 
statute  the  practice  has  been  not  to  return 
.  the  writ  until  after  its  execution.  Soon 
y  after  this  practice  was  estabh'shed,  the 
Question  arose  in  a  case  of  Simpson  v. 
aieath,^  whether  defendant  might  be  taken 
in  execution  after  the  expiration  of  a  year 
from  the  judgment,  upon  a  writ  issued 
during  the  year,  but  not  returned  and  filed, 
without  reviving  the  judgment  by  scire 
fadaa?  Ths  simple  facts  of  this  case 
were,  that  on  the  14th  March,  1837,  final 
judgment  was  signed,  and  on  the  26th 
pecember,  a  capias  ad  satisfaciendum 
issued,  returnable  immediately  after  its 
execution,  upon  which  ca.  sa.  the  defend- 
ant was  arrested,  on  the  26th  July,  18d9.<> 

•  Reff.  Gen.  H.T.  4  W.  4,s.  9* 
»3ln0t.469. 

•  &  Mces.  &  W.  631. 

•  The  report  says  *'  1838,"  but  this  is  a 
smstake:  seethe  observations  of  Tarke,  B., 
in  QreenshiMs  v.  Karris,  9  Mees.  &  W.  775. 


The  point  to  be  decided  by  the  court  was, 
whether  the  execution  was  regular  ?  Aad 
it  was  argued  for  die  defendant  by  tke 
present  Mr.  Justice  JFiiliams,  then  at  the 
bar,  with  great  ieamtng  and  ingenut^; 
but  tbe  Court  of  Exchequer,  after  ddibe* 
ration,  pronounced  its  judgment  ibr  tbe 
plaintiff*.  In  this  judgment  it  was  said:— 
**  It  is  undoubtedly  requisite^  in  order  te 
avoid  the  necessity  of  a  set.  /St.,  to  sue  out 
a  writ  of  execution  within  a  year,  and  in 
order  to  connect  the  writ  on  wfaidi  die 
arrest  takes  place  with  that  sued  oat, 
it  is  also  necessary  to  have  premier  con- 
dnuances,  and  for  the  purpose  of  tbo« 
continuances  to  have  the  first  writ  returned 
and  filed ;  but  there  is  no  authori^  fir 
saying  that  the  returning  and  filing  ahould 
be  within  a  year.  The  issuing  of  the  writ 
within  the  year,  if  the  same  writ  is  acted 
upon— ^r  if  a  different  writ,  then  the 
ing  of  a  writ  in  time  properly  conii 
with  diat  and  acted  upon-^is  enough.^ 

In  a  subsequent  case  of  Greenskiddb  r, 
Harris,^  where  final  judgment  was  signed 
on  the  2nd  April,  1840,  the  venue  ~ 
Surrey,  and  on  the  same  day  a  tesiaium  i 
sa,   was  issued  into  Oxfordshire, 
which    the    defendant    was    taken    into 
custody  on  the  18th  June,  184 J,  upon  an 
application  to  the  Court  of  Exchequer  to 
set  aside  the  execudon  for  irregularity,  the 
court  declared  its  determinadon  to  abide 
by  the  decision  in  Simqwrn  v.  JEhaik ;  and 
Parke,  B.,  in  pronouncing  the  judgnieDt 
of  the  court,  thus  expressed  himself:—^  A 
writ  of  ca.  so.,  unlike  the  writs  the  danHioii 
of  which  is  limited  by  the  legislature,  raas 
until  it  is  executed,and  it  is  a  mistake  to 
suppose  that  if  it  be  not  executed  widna 
twelve  months,  the  law  makes  any  pre- 
sumption in  favour  of  a  defendant.    When,  ' 
indeed,  the  plaintiff  has  neglected  to  tiAae 
anj^  step  in  the  cause  for  twelve  months, 
it  is  otherwise,  but  where  he   haa  done 
everything  necessary  to  the  issniog  of  a  ^ 
valid  writ  of  execution,  the  only  inftfcnoe* 
if  any,  from  the  writ  not  being  returned  m, 
that  the  sheriff*  has  been  unable  to  find  Ae 
defendant  to  make  the  arrest."    Tfaesaane 
point  was  again  incidentally  diacussed  be- 
fore   Baron  Parke,    sitting  alone  in    the 
Court  of  Exchequer,  in  the  late  case    of 
Harmer  v.  Jokns&nJ    In  that 
ment  was  signed  on  a  warrant  of  i 
on  the  Idth  Sept.  1841,  and  on  the  I^t 


•  9  Mees.  &  W.  77A;  2  iHiwL  N.  S.  a^a- 
'  14  Mees.  it  W.  336;  3  D.  &  L.  38. 
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S«pt»  ld42»  a  ^.fa.  was  issued  on  that 
jaagment  by  consentt  without  any  scire 
JkckiSw  Tbe^  fa.  so  issiied  was  returned 
nulla  SoHa,  and  filed  on  the  20th  Dec. 
1844^  and  on  the  25th  April,  1845,  an  aUas 
fi.  fa.  issued^  under  which  the  defendant's 
Roods  were  taken  in  execution.  The  de- 
fendant became  bankrupt*  and  the  applica- 
tion to  set  aside  Uie  execution  was  made  by 
his  assignees.  It  was  admitted  that  the 
judge's  order  made  by  consent,  warranting 
the  issue  of  the  first  execution,  without  a 
»ei.fat  was  valid  as  between  the  parties, 
and  the  court  held  that  it  was  also  valid  as 
against  the  defendant's  assignees.  But 
die  principal  objection  was,  that  tlie  aliat 
J^fa.  was  irregular  because  it  was  not 
^properly  connected  with  the  first >./«. by 
*  eontinuances  or  otherwise.  After  giving 
the  point  great  deliberation,  Parkey  B.,  de- 
livered an  elaborate  judgment,  in  which  he 
atatod,  that  <^  practically  there  was  no 
available  mode  of  continuing  a  writ  in  the 
new  form,  on  the  old  principle,  which, 
though  a  fiction,  made  the  record  coti« 
sistent,  and  excluded  any  presumption  of 
the  satisfaction  of  the  debt,  arising  from 
ihtermediate  delay.  It  was  highly  probable 
tlaat  all  the  the  consequences  of  the  changes 
introduced  by  the  sututes  2  W,  4,c.  39, 
and  8  &4  W.  4,  c.  67,  were  not  foreseen, 
but  he  thought  the  legislature  must  be 
taken  to  have  intended  that  process  in  the 
new  fbrm  should  be  connected ;  and  that 
the  only  mark  of  connection  should  be,  the 
description  of  one  writ  being  an  alia^  or 
pharigg  writ.  It  was  to  be  intended  that 
writs  of  execution  in  the  new  form  had 
similar  properties  with  write  of  mesne 
process,  and  consequently,  that  auccecding 
writs  need  not  be  tested  on  the  day  of  the 
retuni  of  the  preceding  writs,  nor  within 
any  particular  time  afterwards."  And  he 
added  that  no  practical  inconvenience  fol- 
lowed to  the  defandaot,  who  derived  no 
real  advantage  from  the  writ  being  con- 
tifiued  on  the  record,  and  if  the  amount  of 
the  judgment  had  been  really  paid  before 
the  issuing  of  an  alias  or  pluries  writ,  the 
defendant  might  be  relieved  upon  motion. 
Upon  these  grounds  the  execution  was 
lieJd  to  be  regular. 

The  last  reported  case  on  this  point  was 
decided  by  the  late  Mr.  Justice  JFilUams, 
sitting  in  the  Bail  Court.'  The  facts  were 
Jtt  follow: — Final  judgment  was  signed 
against  two  defendants  on  the  8th  June, 


a  JhR^/m  Y.Hod0kinson  and  BedU,  3  D.  & 
h.  554, 


1843,  and  on  the  same  day  a  ca.  sa.  issued 
against  both,  upon  which  one  defendant 
(Hodgkinson)  was  arrested,  but  discharged' 
under  the  Insolvent  Act  in  the  month  of 
August  of  the  same  year.  Against  the 
other  defendant,  now  the  applicant,  nothing 
was  done  on  the  ea,  so.,  but  a  ^.  fa.  was 
issued  against  his  goods  on  the  I7th 
January,  1846,  which  it  was  now  sought  to 
set  aside  as  irregular.  The  learned  judge, 
after  consideration,  stated  it  to  be  quite 
clear,  that  the  writ  of  ca,  sa.  sued  out  in 
due  time  did  not  expire  by  lapse  of  time, 
but  remained  in  force  until  executed^  The 
question  was^  whether,  in  order  to  justify 
the  issuing  of  the  ^.^.,  a  return  should 
have  been  previously  made  to  the  ca.  sa.^ 
or  whether  it  was  sufficient  that  materials 
existed  for  completing  the  roll,  so  as  to 
warrant  the  issuing  of  the  Ji.  fa.  f  On 
that  point  his  decision  was  grounded  on 
the  decision  of  the  Court  of  Exchequer  in 
Greenshtelds  v.  Harris,  where  it  is  said— 
••  In  tills  case  the  writs  maf/  be  regularly 
entered  on  the  roll,  and  if  there  be  ma- 
terials to  make  the  roll  up  that  is  sufficient. 
The  production  of  the  writs  with  the 
sheriff's  return  thereon,  is  an  authority  for 
the  officer  to  make  up  the  roll."  So  here 
the  sheriff  might  return  nan  est  inventus 
as  to  the  present  applicant  at  any  time, 
and  then  the  roll  could  be  completed. 
The^.ya.  was  therefore  held  to  be  regular. 

The  practical  result  of  these  decisions 
appears  to  be, — 1st.  That  if  a  writ  of  exe-' 
cution  is  issued  within  a  year  after  judg-( 
ment  has  been  signed,  no  scire  facias  is  ne** 
cessary  to  revive  such  a  judgment  at  any! 
time  afterwards,  although  such  writ  of 
execution  remains  unexecuted,  and  with-^ 
out  any  attempt  being  made  to  execute  it. 
2.  That  when  a  second  writ  of  the  same 
denomination  as  a  preceding  writ  is  issued, 
after  any  interval,  however  lengthened, 
the  second  or  subsequent  writs  will  be  suf- 
ficiently connected  with  the  former  by 
simply  describing  it  as  an  alias  or  pluries 
writ,  as  the  case  may  be.  Lastly,  that  it  is, 
not  necessary  that  the  first  writ  should  beac- 
tually  returned  and  filed  before  the  second 
writ  issues,  if  materials  exist  for  making  a 
due  return,  and  thus  rendering  the  roll 
consistent  and  complete. 

That  a  judgment  creditor  may  obtain 
the  advantage  which  these  reasonable  rules 
place  within  bis  reach,  it  is  necessary  inv| 
every  case  that  a  writ  of  execuiion  should  ji 
issue  within  twelve  moths  after  judgment  ^ 
has  been  signed,  although  there  should  be 
I  no  opportunity  or  intention  of  executing 
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writ;    and  Wt  Ueu   of  the  ordinafy 

gtspnlation  that  executicm  should  not  issue 
irtthm  a  specified  period^  upon  certain 
omdittODS,  we  should  recommend  a  pro- 
^■ioD  to  be  substituted^  that  execution 
may  issue,  but  that  bo  levy  should  be 
mBde>  or  arrest  take  place,  unlesa  in 
dsfiuilt,  &c. 


NOTES  ON  EQUITY. 

SOLICITOR   AND   CLIBNT.  —  MOBTOAOE. — 
UNDERHAND    AOREBMBNT. — COSTS. 

A  CASE  in  the  Court  of  Chancery  in 
Ireland  recently  came  before  Lord  Chan- 
cellor Sugden^*-  which  involved  several 
Soints  of  importance  relating  to  the  con- 
uct  of  a  solicitor  in  a  mortgage  transaction, 
and  an  alleged  underhand  agreement  be- 
tween a  father  and  a  son  who  had  just 
come  of  age*  The  facts  are  clearly  stated 
in  the  judgment,  of  which  we  shall  give  tbe 
adl)stance,  accompanied  by  his  Lordship's 
observations  on  the  solicitor's  conduct,  and 
the  effect  of  the  evidence. 

**The  bill  was  filed  for  the  purpose  of  im- 
psaching  a  mortgage  to  a  lady,  on  the  ground 
that  it  sprung  out  of  an  improper  agreement 
between  the  father  and  son.  Upon  the  face  of 
the  instrument,  which  I  have  read  carefully. 
Speaking  merely  of  the  appointment,  there  is 
nothing  to  convey  that  it  was  an  improper  trans- 
action. It  was  a  regular  appointment  by  the 
fitther,  who  had  the  power,  to  the  son.  No 
doubt  it  is  of  a  considerable  portion^  of  the 
estate,  but  no  question  is  raised  as  to  the  ap- 
pointment being  illusory;  and  considering 
now  much  was  left  to  go  to  the  other  children, 
without  reference  to  the  circumstance  of  their 
being  otherwise  provided  for,  this  appointment 
was  not,  I  think,  illusory. 

"Mr.  Maxwell  was  the  solicitor  of  the 
fionily.  The  deed  was  witnessed  by  him,  al- 
thoiKgh  the  name  of  Fottrell,  who  was  solicitor 
for  Mrs.  Fry>  is  upon  it,  and  the  transaction  is, 
therefore,  so  far  irregular ;  but  both  of  them 
attest  the  execution,  so  that  it  must  be 
considered  to  have  been  prepared  with  the 
approbation  of  Maxwell,  the  family  solicitor. 
Ilien  Mrs.  Fry's  roort^^ige  is  in  idl  respects 
regular.  The  son  had  obtained  the  property, 
aim  it  is  auite  clear  that  he  might  mortgage  it 
the  next  aay  if  he  thought  proper,  provided  he 
received  the  money  for  himself  and  bond  fide, 
so  far  as  the  lender  was  concerned.  The 
mortgage  deed  recites  the  application  by  the 
son  for  the  money.  The  whole  money  was 
professed  to  be  paid  to  him.  The  transaction 
purports  to  have  been  simply  with  him,  and 
there  is  endoraed  on  the  deed  a  receipt  for 
aooik,  witnessed  by  Maxwell;    therefore,  he 
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cannot  be  heard  to  say  that  it  was  an  improper 
transaction,  he  himsaf  bemg  evidentfy  a  pMty 
to  the  whole  of  it. 

'*  It  is  aot  attsMpted  to  be  asserted  tefc 
Mm.  Fry  knew  anythiiHf  of  any  und^faa^ 
agreement;  there£ore,  if  she  is  to  be  affected, 
it  must  be  on  the  doctrine  of  constructive  no- 
tice, through  Fottrell,  her  solicitor.  Befme 
I  examine  the  grounds  for  that,  I  may  obsg^ 
that  the  case  prcscnta  this  exii  aorditnu  y  ssp^ 
that  Fottrell  being  the  person  charged  widths 
fraud  and  a  defendant  in  the  cauae,  and  Mn» 
Fry,  his  cheat,  being  aboatto  be  made  »• 
sponsible  for  it,  althoudi  no  attempt  is  made 
to  bring  home  the  fraud  to  her,  except  by  con- 
structive notice,  the  biU,  by  the  consent  of  the 
plaintiff,  is  dismissed  against  Fottrell  wiAort 
costs.  So  that  the  person  against  whom  frwoA 
in  charged  is  dismissed,  but  the  peraon  aram* 
whom  the  fraud  is  not  cfaaiged  ia  attempted  t» 
be  made  liable  for  thai  fraud.  If  firaod  ««^ 
proved  i^ainst  Fottrell,  although  no  reUtf* 
might  have  been  had  against  him,  that  would 
not  have  been  a  very  strong  ground  for  fixing 
his  client  with  the  knowledge  of  the  fraud^^ 

**  There  is  no  suspicion  on  the  face  of  liiase 
deeds,  but  that  there  is  in  the  transaction  ge^ 
lally,  nobody  can  deny  who  naderstaads  tfce 
natnre  of  it.  In  the  fiiat  place,  two  draAs  wfl»e 
produced,  both  prepared  by  the  mortgagee'a 
solicitor.  It  is  not  Ukely,  unlesa  the  appoml- 
ment  was  made  for  the  purpose  of  the  mort- 
gage, that  would  have  taken  place.  It  is  not 
argued  that  because  the  deed  of  appointmert 
was  prepared  by  the  mortgagee'a  solicitor,  Ae 
mortgage  can  therefore  be  impeached.  T^* 
circumstance  is  of  no  weight  standing  byitsd^ 
though  it  might  be  important  if  the  eircaai- 
stance  were  carried  further.  The  son  was  oC 
age,  and  when  we  find  Mr.  Maxwell,  the  so- 
licitor of  the  family,  joining  in  the  attestation 
of  the  appointment,  and  alone  attesting  Ae 
mortgage  and  the  receipt  for  the  money,  I 
think  that  circumsUnce  entirely  done  away 
with.  Then,  there  is  the  alteration  in  tlie  dale 
of  the  mortgage.  Hie  date  of  the  draft  was 
originally  in  July,  but  the  deed  itself  bears 
date  the  6th  of  August.  I  think  that  ia  not 
entitled  to  any  weight.  There  was  original^ 
no  date  to  the  draft  of  the  appointment,  and 
that  may  have  been  intended  to  be  executed  iS 
an  earlier  period.  Therefore,  the  alteration  rf 
the  date  of  the  mortgage  from  July  to  Aeognst 
proves  nothing. 

"  Another  circumstance  relied  on  is,  tbat  the 
father  joined  in  the  deed.  I  think  that  was 
perfectly  regular.  James  Haiiulton,tfae  brother, 
who  was  an  annuitant  under  the  settlement 
joined  in  the  deed  to  give  the  mortrae 
priority.  Then  George  Hamilton,  the  fiatfaer, 
was  a  trustee  for  him,  and,  aa  to  the  lessdne  of 
the  property,  for  all  the  other  children.  Oos 
portion  of  the  interest  was  renewable,  and  it 
was  proper  that  the  father  ahould  join  with  a 
view  to  obtaining  the  renewal.  That  was  the 
very  thing  which  would  have  been  done,  8«p- 
posing  this  to  be  a  ftoiuf^de  transaction.  The 
mortgagee  would  be  entitled  to  the  benefit  of 
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*•  legal  «8tat^a»  fevan  regards  the  interMt 
of  tlie  $on.  Tllerefore*  I  consider  that  thai 
g;o«8  for  nothing. 

"Then  it  is  said  that  the  father  joined  in  the 
oaad  and  warrant  of  attorney  with  the  son. 
That  circiunstance  is  suspicious.  It  is  not 
noticed  in  the  mortgage.  Though  the  mort- 
gage does  QotLCd  the  fieict  Ujkat  the  son  had  en- 
tered into  a  bond,  it  refers  to  it  as  if  he  alone 
Itea  eoAeved  into  the  bond,  and  does  not  notice 
wat  the  father  was  a  co-obligor.  'XTjat,  there- 
fore, looks  as  if  the  parties  were  anxious  to 
keep  out  of  view  the  circumstance  of  the  father 
joiaing  in  the  bon.d.  That  leads  the  mind  to 
jome  suspicion,  but  it  is  only  suspicion,  and 
It  goes  no  higher.  Then  comes  the  letter  ad- 
dressed by  the  mortgagor  to  the  father,  of  the 
^ame  date  aa  the  mortgage,  which  is  also  a 
auspicious  circumstance.  She  says  iu  that 
Utter  that  she  will  nat  call  in  the  money  for 
thjee  years,  and  that  seenw  as  if  he  was  coa- 
ttdered  as  more  than  a  mere  surety.  But  stiU 
It  ia  only  suspicion,  and  is  consistent  with  the 
transaction  being  bond  fide.  The  mortgagor 
waa  a  young  man,  only  starting  into  life ;  and 
It  was  not  unnatural  that  the  concurrence  of 
the  father  should  be  rei^uired.  The  father  was 
the  head  of  tha  family,  and  it  was  very  likely 
that  a  matter  such  as  this  should  be  communi- 
cated to  him-  Still  both  these  circumstances 
^i?^  *  shadow  of  suspicion  on  the  cast. 
•*Then  the  case  stands  thus :— This  party 
Laving  undertaken  to  prove  that  there  was  a 
corrupt  agreement  has  wholly  failed  in  doing 
•o- — He  has  failed  in  proving  either  the  alleged 
embarassments  of  the  father,  or  the  existence 
of  an  underhand  agreement.  T^  money  I 
must  consider  to  have  reached  the  hands  of  the 
»on  alone.  What  was  done  with  it  afterwards 
matters  not.  There  is  no  proof  of  assent  on 
Hie  part  of  the  mortgagee  to  any  underhand 
agreement,  and  I  am  not  at  liberty,  on  mere 
conjecture  or  suspicion,  to  do  so  dangerous  a 
thing  aa  to  impeach  the  title  of  a  bond  fide 
mortgagee  having  the  legal  estate. 

*•  In  Macaueen  v,  Farquhar,  i  1  Ves.  467,  the 
qneation  did  not  arise  between  the  immediate 
parties,  and  there  was  supposed  notice.  Lord 
Bldon  said,  (p.  4&2),  *  I  should  very  re- 
luctantly lay  down  that  notice  from  opinions 
in  an  abstract,  or  anything  that  appears  upon 
a  deed,  that  there  may,  by  possibility,  be  rea- 
son to  suspect,  what  I  cannot  know  and  may 
not  be  true,  that  the  title  is  bad,  is  such  no- 
tice aa  would  affect  a  purchaser.*  ITiat  was  in 
reference  to  a  bye-gone  transaction.  This  is  of 
a  diflFerenl  nature,  for  thare  the  mortgagee  was' 
an  actor.  But  the  same  doctrine  would  apply, 
though  more  strict  proof  might  be  requirea  of 
Um  h9ma  fidu  of  the  transadicMi.  Here  there 
li  Bofthiag  to  show  that  there  was  any  dealing 
or  any  connexion  with  the  &thec.  No  ad- 
TaBtag:e  ia  given  beyond  what  a  common  mort 
ffagee  is  entitled  to  in  the  ordinary  course  o 
Duaineas.  The  whole  is  mere  suspicion,  there 
iare«  it  would  be  a  dangerous  toing  to  im- 
vea^  the  transacUon ;  and  I  shall  dismiss  the 
Dili  againat  the  jn«r^agee« 
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."The  only  question  is,  what  is  to  be  don« 
with  the  costs  ?  If  I  was  satisfied  that  thare 
was  no  foundation  for  the  biil,  I  should  dk- 
miss  the  bill  with  costs.  But  I  am  bound  to 
say,  that  though  I  canuot  act  on  suspicioiv 
yet,  I  think  there  was  so  much  suspicion  ahout 
the  case  that  it  fairly  justified  an  investigation 
of  the  transaction.  I  think,  therefore,  that  I 
shall  satisfy  the  justice  of  the  case  by  fliw^/fv 
ing  the  bill  without  costs." 


T«i««c«  given  oeyonawnai  a  common  mort- ,  That  auch  proviawn  »1**!1.  •»t«J^»J 

gageTis  entitled  to  in  the  ordinary  cour^  of  ^r.  ^S^^L^T^^LHt^^^ 
InSneaa.    The  whole  is  mere  suspicion,  there-  P*™*^*  *^^  chapehry,  or  conaokdated  dwtnet 


NEW  STATUTES,  EFFECTING  ALTEJRA- 
TIONS  IN  THE  LAW.* 

BUUALa  IN  COKTiavOua  PAni8HBa« 

9  &  10  Vict.  c.  68. 
An  Act  for  better  enabling  the  Banal  Service 
ta  be  performed  in  One  Chapel  wbere  con- 
tijgEUOus  Burial  Ground*  shall  have  beenpro^ 
vided  for  Two  or  more  Parishes  or  Places. 

[26th  August,,  1846J 
$^^  Vict  c.  70.r-Churoh  Mldwgi  oormm*- 
swiers  may  direet  that  one  Qkti^  $^U  be  used 
bjf  the  differeni  pariskes  or  pknees  for  whM 
bwrwl  strounds  eontiffuous  to  eaoh  oilker  skM 
huM  been  petovided.-^MimsUrs  qf  eeteh  jmvM 
masfusethe  ohetpel^Same  fies  po^k  m  «v 
duetnparMesfyrwOekgtfoimd  ke»  been  pwr^ 
oAtfwerf.— Whereas  an  act  waa  passed  in  the 
aetsion  of  parliament  holden  in  the  eighlh  ami 
ninth  years  of  the  reign  of  heir  present  Majealy, 
intituled  "  An  act  for  the  further  Amewlme^ 
of  the  Church  Building  Acts,"  whereby  it  waa» 
amouMt  other  things,  enacted,  that  where  any 
land  ahoukl  have  been  purchased  or  o^tainai 
for  any  new  or  ad^tional  buri^A  ground  MUt 
within  the  bounda  of  the  parish  or  parishea  fe 
the  use  of  which  the  same  should,  bave  been  so 
purchased  or  obtained,  it  shoiikl  be  kvM  for 
her  Majeaty^s  commissioners  for  buUdio^  nev 
chnrchea,  if  they  should  think  fit,  in  accepting 
a  conveyance  of  such  land  for  the  purpoaes 
aforesaid,  under  the  proviaiona  oi  the  therein- 
before  recited  acts  or  any  of  them,  to  deckaein 
auch  conveyance,  ot  by  any  other  instrument 
under  their  comokoa  seal,  that  such  land 
should,  after  the  eoiisecfatk>n  thereof  tw  the 
purpoaes  aforesaid  be  and  be  deemed  to  be 
part  of  the  parish  or  parishes  for  the  uae  ei 
which  such  land  should  have  been  so  porehaaed 
or  obtained,  and  after  consecration  swch  land 
should  be  part  of  such  pariah  or  parishes  a^ 
cordin^y  for  the  p^poeea  aforesaid:  AjmL 
whereas  it  ia  expedient  that  the  said  provistoiT 
of  the  herein-befove  recited  ad  ahanild  be 
asBMnded:  Be  it  therefore  enacted  bv  the 
Qae«;i'8  most  excellent  Majeaty,  by  ana  wilh 
the  advice  and  consent  of  the  Lords  spiritual  aad 
teiapord,  and  Cowmona>  in  this  present  parli»- 
ment  assembled,  and  by  the  aulhority  of  the 


,        These  two  acts  conclude  the  coUectioQi  in 
any  way  relating  to  the  law. 


alreadT  or '  to  be  hereafter  formed  under  the 
Churcii  Building  Acts,  and  to  any  new  parish 
already  or  to  be  hereafter  to  be  constituted  by 
or  under  the  proceedings  of  the  Ecclesiasticu 
Commissioners  of  England,  and  (hat  where  any 
hukd,  wherever  situated,  shall  hare  been  pur- 
chSiSed  or  obtained  for  the  purpose  herein- 
before recited,  for  the  use  of  two  or  more 
iparishes  or  places,  it  shall  be  lawful  for  the 
said  commissioners,  in  accepting  a  conveyance 
of  such  land  for  the  purposes  aforesaid,  to 
order  and  direct  in  such  conveyance,  or  by  any 
other  instrument  under  their  common  seal, 
that  any  chapel  which  at  the  time  of  such  order 
and  direction  shall  have  been  or  shall  be  there- 
after erected  on  any  portion  of  such  land  as 
aforesaid  for  the  performance  of  the  burial 
service  therein,  and  any  lodge  or  other  building 
which  shall  at  the  time  of  such  order  and  di- 
rection have  been  erected  or  shall  thereafter 
be  erected  on  any  part  of  such  land,  and 
also  any  and  every  access  or  approach  to  and 
from  such  chapel,  lodge,  or  other  building, 
shall  be  for  the  use  of  all  and  every  of  the 
parishes  or  places  for  which  such  land  shall 
nave  been  purchased  or  obtained  and  conveyed 
as  aforesaid,  and  such  order  and  direction  shall 
be  valid  and  binding ;  and  it  shall  be  lawful 
for  the  o6Sciating  minister  of  each  parish  re- 
spectively to  use  (subject  to  the  regulations 
herein-after  mentioned)  the  said  chapel  for  the 
purpose  of  the  burial  service  therein ;  and  the 
like  fees  for  the  performance  of  such  burials, 
and  for  the  making,  opening,  or  using  any 
catacombs,  vaults,  or  ground^  for  burials  with- 
in each  such  burial  ground,  shall  be  due  and 
payable  as  are  accustomed  to  be  taken  in  the 
parish  for  which  such  burial  g^und  shall 
nave  been  purchased,  obtained,  and  conveyed 
as  aforesaid ;  and  the  use  of  such  chapel,  lodge, 
or  other  building  by  such  officiating  minister 
for  the  purpose  aforesaid  shall  be  subject  to 
such  regulations  as  the  bishop  of  the  ddocese 
shall  at  any  time  under  his  hand  and  seal  make 
or  ordain. 

2.  Bishop  of  the  dioeett  may  declare  in  the 
sentence  of  consecration  that  swh  chapel  is  in- 
tended for  the  use  of  such  respectiv:  parishes  or 
»/ace*.— That  it  shaU  be  lawful  for  the  said 
oishop,  in  consecrating  such  chapel  as  afore- 
said for  the  purposes  aforesaid,  to  declare  in 
the  sentence  of  consecration  that  such  chapel  is 
intended  for  the  use  of  the  respective  parishes 
or  places,  for  the  performance  of  the  burial 
service  therein,  for  which  such  land  shall  have 
been  purchased  or  obtained  and  conveyed  as 
aforesaid;  and  if  any  additional  land  shall 
after  the  consecration  of  such  chapel  be  pur- 
chased or  obtained,  and  conveyed  as  aforesaid 
to  the  said  commissioners,  as  a  burial  ground, 
for  the  use  of  such  parish  or  parishes,  place  or 
places,  or  for  the  use  of  any  other  parish  or 
parishes,  place  or  places,  (such  land  adjoining 
or  bein^  near  to  sach  former  land  so  purchased 
or  obtained  and  conveyed,)  such  chapel,  sub- 
ject to  the  reflations  as  aforesaid  by  the 
bishop  of  the  diocese,  may  be  used  for  the  per- 
onnance  of  the  burial  service  in  such  ad- 
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ditional  ground,  and  such  lodge  or  ofter  build- 
ing, and  every  access  and  approach  to  and  from 
such  chapel,  lodge,  or  building,  may  be  in  like 
manner  used  for  the  purposes  aforesaid. 

3.  One  boundary  fence  sufteient,  unless  bit^ 
direct  bound  stones  to  be  pit  down  for  iltaHang 
boundaries  of  each  parisA.— That  for  dw  en- 
closure of  such  lana  one  boundary  fence  aiwind 
the  whole  may  be  declared  by  such  bishop  Qf 
he  think  fit)  sufficient,  without  any  sub-dirision 
fences  enclosing  the  portions  conveyed  to  the 
said  commissioners  for  the  use  of  the  seven! 
parishes  or  places  respectively ;  but  if  the  said 
Dishop  shaU  think  nt  he  may  require  Bnch 
bouna  stones  to  be  put  down  as  may  appear  to 
him  necessary  for  marking  the  boundaries  of 
the  land  so  conveyed  as  aforesaid  to  the  sud 
commissioners  for  the  use  of  the  respective 
parishes. 

4.  This  act  not  to  authorize  any  church  rate 
for  the  repair  of  the  chapel,  Sfc, — A  sufficient 
fund  for  such  repair  or  sustentation  shail  be  set 
apart,  and  vested  in  the  names  of  trustees. — 
Vacancies  amongst  trustees  to  be  filled  «p.— > 
That  nothing  in  this  act  contained  shall  be 
construed  to  authorize  any  church  rate  to  be 
made  on  the  said  parishes  or  any  of  them  for 
the  repair  or  sustentation  of  such  chapel, 
lodge,  or  other  building,  or  fence  as  aforesaid, 
but  such  repair  or  sustentation  shall  be  pro- 
vided for  by  such  a  sum  of  money  as  the  said 
commissioners  shall  consider  sufficient ;  and 
such  sum  shall  be  set  apart,  and  invested  in 
government  securities  in  the  names  of  trustees 
to  be  appointed  by  the  said  commissioners,  and 
shall  be  held  by  such  trustees  in  trust  for  the 
purposes  aforesaid,  and  the  dividends  or  annual 
proceeds  arising  therefrom  shall  be  applied  in 
and  about  such  repair  and  sustentation,  as  and 
when  the  trustee  or  trustees  for  the  time  being, 
with  the  consent  of  the  bishop  of  the  diocese, 
shall  deem  fit  from  time  to  time  to  direct ;  and 
in  case  of  a  vacancy  or  vacancies  amongst  such 
trustees,  the  remaining  trustees  or  trustee,  and 
if  there  shall  be  no  remaining  trustee,  or  no 
trustee  that  is  capacitated  or  willing  to  act,  the 
bishop  of  the  diocese,  shall  supply  such  vacancy 
or  vacancies,  by  the  appointment  of  a  fresn 
trustee  or  trustees,  who  shall  hold  such  trust 
fund,  and  apply  the  annual  dividends  and  pro- 
ceeds arising  therefrom  jointly  with  the  re- 
maining trustees  or  trustee,  if  any,  in  like 
manner  as  the  former  trustees  or  trustee  in 
whose  room  he  or  they  shall  be  appointed* 

MAltRtAOSS*  IN   UKbAND. 

9  &  10  Vict.  c.  72. 

An  Act  to  amend  the  Act  for  Mani^^ss  in  lie- 
land,  and  for  registering  suck  Manrii^|«B* 
[36th  August  1846.] 

7  4*  8  VicL  c.  ^\,— Marriages  intended  to 
be  solemnized  in  Ireland  between  Parties  One  nf 
wham  resides  in  England,  Notice  of  the  same  to 
be  given  to  the  Superintendent  Registrar  qf  tie 
District  in  England  within  which  the  Party  re* 
sides  Seven  Days  preceding,  ^e.— 45  4*  T  ^-  ^ 


^fewSMuie9€fMttm9dU€nikm$imtk9^^ 


«^M-  WbwM  an  act  wu  pawed  in  tlww 
■Km  Of  pariiamait  holden  in  the  7  &  8  Vict  c. 
81,  intit^,  '-AnAct  forMarriagee  in  Ire- 
land, and  for  registering  such  Marriagea :" 
Ami  whmM  it  is  expedient  to  amend  the  pro- 
▼Miona  of  the  aaine  in  reapect  of  marriagea  of 
l^rtiaa,  one  of  whom  may  reside  in  England  or 
ocoOand:  Be   it  therefore   enacted    by   the 

rina  moat  excellent  majesty,  by  and  with 
adnoe  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present 
parliament  aasembled,  and  hy  the  authority  of 

•    J  "5™*'  C^^  ^  "^7  ^■■®  ^^  •  marriage  in- 
tended to  be  solemnized  in  Ireland  between 
nartiea  one  of  whom  shall  be  resident  in  Eng. 
land,  anch  party  so  resident  in  England  shall 
mve  notice  in  the  form  used  in  England  in  that 
behalt  or  to  the  like  eflfect,  to  the  superintend- 
ent  registrar  of  the  district  within  which  such 
party  shall  hav^  dwelt  for  not  less  than  seven 
days  then  next  preceding,  and  shall  state  there- 
in tbe  name  and  surname  and  the  profeasion  or 
condition  of  each  of  the  parties  intending  mar- 
Mg^  the  dwelling  phu:e  of  each  of  them,  and 
the  tune,  not  being  less  than  seven  days,  durinir 
which  each  has  dwelt  therein,  and  the  church 
or  other  building  in  which  the  marriage  is  to 
be  solemnized,  provided  that  if   either  party 
■hall  have  dwelt  in  the  place  stated  in  the  noti(» 
more  than  one  calendar  month,  it  may  be  stated 
therem  that  he  or  she  hath  dwelt  there  one 
month  and  upwards;  and  such  notice  shall  be 
€lcalt  with  in  such  manner,  and  such  certificate 
shaU  be  given  bjr  such  registrar  in  such  man- 
lier, as  IS  prescnbed  in  an  act  of  the  6  &  7  W. 
4.  c.  85,  intituled,  "An  Act  for  marriages  in 
.E^Iand,    provided  that  in  such  case  such  cer- 
^ficate  shall  not  he  issued  before  the  expira- 
tion of  seven  days  from  the  entry  of  such 
notice  as  aforesaid;   and  from  and  after  the 
expiration  of  seven  days  from  the  issuing  of 
Buch  certificate  the  production  of  the  same  to 
the  person  duly  authorised  under  the  provisions 
of  the  said  first-recited  act  tograntaUcence  for 
naarriage  in  such  case  shall  be  as  valid  and 
effectual  to  all  intents  and  purposes  for  autho- 
Tismg  such  person  to  grant  a  Ucense  for  mar- 
i^ge,  and  such  certificate  shall  be  as  valid  and 
effectual  for  all  other  purposes  under  the  pro- 
lusions of  the  said  first-recited  act  as  any  cer- 
tmc^  of  a  registrar  of  a  district  in  IreUnd 
would  be  under  the  said  act  if  such  party  giving 
mch  notice  were  resident  within  such  district 
in  Ireland,  and  the  other  party  to  such  intended 
marriage  were   also  resident  within  another 
registrar's  district  in  Ireland. 

2.  ManioffBg  imtendtd  to  U  solemnity  in 
Ir^OMd  betwem  Parties  One  of  whom  ehaU  be 
remdent  tn  Scotland,  a  CerttficiUe  of  the  Banns 
hamng  been  pubUshed  on  Three  several  Sundays 
tm  the  Congres^atim  of  which  the  Party  is  a 
Member  to  be  obtained  from  the  Mtnister-^ThaX 
in  die  caae  of  a  manriage  intended  to  be  solem- 
Bixed  in  Ireland  between  parties  one  of  whom 
sball  be  resident  in  Scotland,  it  shaU  be  lawful 
for  auch  party  to  obtain  from  the  minister  of 
the  oongi^egation  in  Scotland  of  which  he  or 
she  shall  be  a  member  for  at  least  one  calendar 


month  preceding  a  certificate  under  his  hand 
that  binins  of  such  Intended  marriage  of 
such  parties  have  been  duly  published  or 
proclaimed  in  such  congregation  on  three 
several  Sundkys;  and  from  and  after  the 
expiration  of  seven  days  from  the  granting 
of  such  certificate  the  production  of  such 
certificate  to  the  person  duly  authorized  in 
Ireland  under  the  provisions  of  the  said  first- 
recited  act  to  grant  a  licence  for  marriage  in 
such  case  shall  be  as  valid  and  effectual  to  all 
intente  and  puiposes  for  authorizing  such  per- 
son  to  grant  a  Ucence  for  marriage,  and  such 
certificate  shall  be  as  valid  and  effectual  for  all 
other  purposes  under  the  provisions  of  the 
said  recited  act  as  any  certificate  of  a  registrar 
of  a  district  in  Ireland  would  be  under  the 
said  act  if  such  party  giving  such  notice  were 
resident  within  such  district  in  Ireland,  and 
the  other  party  to  such  intended  marriage  also 
were  resident  within  another  registrar's  district 
in  Ireland. 

3.  Places  having  no  parish  church,  4*^.,  and 
ertra'parochial  plaees  having  no  chapel  wherein 
marriages  may  be  solemnised,  to  be  deemed,  for 
the  purpose  of  this  act  only,  to  belong  to  an  ad- 
joining  parish, — And  whereas  it  is  bv  the  said 
act,  amongst  other  things,  providea,  that  no 
surrogate  or  other  person  having  authority  to 
grant  any  licences  for  marriages  shaU  grant 
any  licence  for  marriage,  not  being  a  special 
licence,  until  seven  days  after  notice  shall  have 
been  given  by  one  of  the  parties  who  shall 
have  resided  for  not  less  than  seven  da^ s  then 
next  preceding  in  the  parish  named  m  that 
nnotice,  uder  his  or  her  hand  in  the  form  therein 
mentioned,  to  such  surrogate  or  other  person 
having  authority  to  grant  licences  as  aforesaid, 
which  notices  he  shall  file  and  keep  with  the 
records  of  his  office,  and  that  such  surrogate 
or  other  person  shall  forthwith  send  a  copy  of 
such  notice  to  the  incumbent  or  incumbents  of 
the  parish  or  parishes  in  which  the  parties  in- 
tenmng  marriage  dwell :    And  whereas  certain 
parishes  in  Ireland  have  no  parish  church  or 
chapel  belonging  thereto,  or  no  church    or 
chapel  where  divine  service  is  usually  solem- 
nized everv  Sundav,  and  certain  places  are 
extra-parochial ;  ana  it  is  expedient  to  make 
provision  for  such  cases,  ana  other  cases,  aa^ 
nereinafter  mentioned :   Be  it  enacted,  That  all 
parishes  where  there  shall  be  no  parish  church 
or  chapel  belonging  thereto,  or  none  wherein 
divine  service  sh^l  be  usually  solemnised  every 
Sunday,  and  all  extra-parochial  places  what- 
ever liaving  no  public  chapel  wherein  banns 
may  be  lawfully  published  or  marriage  celo- 
brated,  shall  be  deemed  and  taken  to  belong 
to  any  parish  or  chapelry  having  such  church 
or  chapel  next  adjoining,  for  the  purposes  of 
the  said  recited  and  this  act  only ;  and  where 
banns  shall  be  published  in  any  church  or 
chapel  of  an^  parish  or  chapelry  adjoining  to 
any  such  pansh  or  chapelry  where  there  shall 
be  no  church  or  chapel»  or  none   wherein 
divine  service  shall  be  solemnized  as  aforesaid, 
or  to  any  extra-parochial  place  as  aforesaid^ 
the  panon,  vicar,  minister^  or  curate  publisb- 
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ing  sneh  banns  shall,  in  writing  nnder  hia 
lumd,  certify  the  publication  thereof,  and  act 
in  all  things  in  the  same  manner  as  if  either  of 
the  persons  to  be  married  had  dwelt  in  snch 
adjoining  parish  or  chapelr^^. 

4.  Wnen  parish  church  is  in  ruins,  or  under 
repair,  ^rc.,  ianns  may  be  proclaimed,  and  mar^ 
nages  celebrated  in  an  adjoining  parish,  ^'C— 
That  if  the  church  of  any  parish,  or  chapel  of 
any  chapelry,  wherein  marriages  may  hare 
been  usually  solemnized,  be  in  ruins,  or  be  de- 
molished in  order  to  be  rebuilt,  or  for  any 
other  cause,  or  be  under  repair,  and  on  such 
account  or  for  any  other  reason  be  disused  for 
public  service,  it  shaU  be  lawful  for  banns  to 
be  proclaimed  and  marriages  to  be  celebrated 
in  a  church  or  chapel  of  any  adjoining  parish 
or  chapelry  in  which  banns  are  usually  pro- 
claimed or  marriage  is  usually  celebrated,  or 
in  any  place  within  the  limits  of  the  parish  or 
chapelry  which  shall  be  licensed  by  the  ordi- 
nary of  the  diocese  for  the  performance  of  di- 
\mt  service,  during  or  by  reason  of  the  repair 
or  rebuilding  or  disuse  of  the  church  as  afore- 
said;  and  where  no  such  place  shall  be  so 
licensed,  then  during  such  period  as  aforesaid 
the  marriage  may  be  solemnized  in  the  adjoin- 
ing church  or  chapel  wherein  the  banns  have 
been  proclaimed,  or  whicli  shall  have  been 
specified  in  the  licence;  and  all  marriages 
heretofore  solemnized  in  other  places  within 
the  said  parishes  or  chapelries  than  the  said 
churches  or  chapels  on  account  of  their  being 
in  ruins,  under  repair,  or  demolished,  or  taken 
down  in  order  to  be  rebuilt,  or  for  any  other 
cause,  shaU  not  be  liable  to  have  their  validity 
questioned  on  that  account,  nor  shall  the  minis- 
ters who  have  so  solemnized  the  same  be 
liable  to  any  ecclesiastical  censure,  or  to  any 
other  proceeding  or  penalty  whatsoever. 

THE  SMALL  DEBT  COURTS. 


PROCEEDINGS  IN  EXECUTION  OF  THE  ACT. 
— PROPOSED   CIRCUITS. 

We  find  in  the  Morning  Chronicle'  of 
the  4th  inst.  a  letter  from  Mr.  Bethune  to 
the  Lord  Chancellor, — setting  forth  the 
course  adopted  for  ascertaining  the  proper 
and  convenient  places  at  which  the  New 
Small  Debt  Courts  may  be  held* 

This  is  rather  an  unusual  mode  of  con- 
stituting courts  of  justice  and  establishing 
ft  new  system  of  judicature  throughout  the 
country,  but  whether  announced  in  the 
iKNidon  Gazette,  or  in  one  or  more  of  the 
daily  papers,  (and  not  in  the  legal  periodi- 
Ofti^)  we  mre  duly  thankful  for  the  in- 
fbrmaiion,  and  presume  we  only  discharge 
our  duty  in  giving  it  an  earljr  place  in  our 
columns. 

.     Mr.  Bethune  has  set  forih  his  labours 
with  many  explanations  and  much  fulness 


of  detail  and  ctrcimisCantialtty.     For  dieM 
we  must  find  room  immediai^ty. 

"*  Home  Qfice  Chambers,  Dee.  19,  1846. 

''My  Lord— -I  have  the  honoor  to  repOTtto 
your  lordship  my  proceedinp;«  in  cmapHaiies 
with  your  lordship's  instmctions,  conveysd  to 
me  in  your  letter  of  the  l6th  of  September  hst» 
respecting  the  districts  to  be  formed  for  the 
purposes  of  the  Act  for  the  Recovery  of  8mdl 
Debts. 

"  Having  procured  outline  maps  of  the  pro- 
posed districts,  (or  circuits,  as  they  oaglit 
rather  to  have  been  called,)  1  sent  them,  with  a 
statement  of  the  particulars  of  each  circuit,  to 
the  clerks  of  the  peace  for  the  several  counties ; 
and  requested  that  they  would  endetvonr  to 
ascertain  the  opinions  of  those  persons  whom 
they  considered  qualified,  from  local  know* 
ledge,  to  give  advice  on  the  subject.  It  had 
been  my  wish  that  these  documents  should  be 
in  the  hands  of  the  clerks  of  the  peace  befon 
the  Michaelmas  quarter  sessions,  in  order  that 
the  matter  might  be  considered  by  the  mag;ts- 
trates  at  their  quarterly  meeting ;  bat  I  wss 
not  able  to  accomplish  this  part  of  my  plaiL 
Nevertheless,  I  have  reason  to  know  that  suf- 
ficient publicity  has  been  given  to  the  detaik 
of  the  proposed  division. 
I  '*  I  wish  to  take  this  opportunity  of  acknow- 
ledging the  courtesy  with  which  my  inquiries  have 
been  answered  by  the  clerks  of  the  peace, 
without  one  exception,  and  the  assistance  I 
have  derived  from  the  information  readily  fur- 
.  nished  to  me  by  every  one  of  whom  I  have 
I  had  occasion  to  request  it.  Magistrates,  and 
I  others  acquainted  with  the  country,  have  also 
,  sent  to  me  many  suggestions,  all  of  which  I 
have  very  carefully  considered,  and,  in  several 
instances  they  have  kept  me  from  making  vat- 
portant  mistakes. 

"  It  is  with  great  satisfaction  that  I  inform 
your  lordship  that  the  selection  of  court  towns 
and  the  arrangement  of  the  circuits  is  generally 
considered  judicious.  Some  obvious  blandera 
and  omissions  have  been  pmnted  oat»  which 
I  are  corrected  in  the  amended  Ust  which  I  have 
annexed  to  this  report. 

•'  In  two  or  three  instances  I  have  received 

contradictorv  statements   respcting   the 

towns,  but  these  cases  are  so  very  few  in  nun 
her,  and  the  great  majority  of  those  persona 
who  have  made  suggestions  on  the  subject 
agree  so  well  in  their  recommendationa,  that  I 
have  great  confidence  in  the  soundness  of  the 
general  plan. 

"  It  must,  however,  be  borne  in  mind,  that 
all  that  has  been  hitherto  published  ts  a  lial  of 
the  towns  in  which  it  has  been  proposed  to 
hold  courts,  and  a  general  description  of  tfe 
circnit  which  is  intended  for  the  juriKliction  of 
each  judge.  No  particttlars  have  yet  besn 
given  of  the  manner  in  which  it  is  prapooed 
that  the  country  comprised  within  the  circvlaf 
each  judge  shall  be  divided  among  tiie  diArBOt 
court  towns.  I  cannot  anticipate  that  Ms  aab- 
divMon  will  not  be  foond  ope^  lo  many  men 
objections  than  have  been  brought  against  the 


^oiee  of  the  conrt  towi»  aad  the  limits  of  tlw 
whole  cireiiit*.  It  ie  ohvions  that  the  difficulty 
of  a  fletiefactory  divigion  become^  nreater  as 
the  divuion  of  the  country  is  carried  further, 
«nd  1  think  it  extremely  probable  that  many 
appipvemento  can  be  SQggested  in  most  of  the 
«rtiict8  which  I  have  assigned  to  each  court. 

The  basis  of  the  whole  scheme  is  the  di- 
▼iMon  of  the  oo«u^  which  has  been  already 
ttade  under  the  authority  of  the  Registrar- 
j&eneral  of  Births,  Deaths,  and  Marriages. 
Those  districts  are,  in  most  cases,  conter- 
miBous  with  the  poor-law  unions,  and  have 
Deen  formed  after  local  inquiry  and  considera- 
tion of  those  circumstances  which  connect  the 
aereral  parishes.  I  considered,  therefore,  that 
It  was  tar  more  probable  that  a  convenient  di- 
.vuion  would  be  obtained  by  using  these  dis- 
tricts, than  by  attempting  a  new  arrangement 
of  ike  25,000  parishes  and  townships  of  Eng- 
land and  Wales,  on  any  notion  of  contiguity  or 
apparent  convenience  derived  from  mere  in- 
apection  of  the  map,  which  I  know,  from  fre- 
quent experience  of  similar  undertakings,  to  be 
▼ery  fallacious.  Even  where  I  believed  that 
the  division  might  be  improved,  I  considered  it 
to  be  preferable,  on  the  whole,  to  adhere  to 
loose  recognised  divisions,  unless  where  the 
jnconvenience  of  doing  so  was  very  great  and 
obvious.  But  this  principle  could  not  be  ad- 
hered to  throughout.  The  number  of  super- 
mtendent  registrars'  districts  in  England  and 
Wales  is  6I9:  the  number  of  court  towns 
which  have  been  considered  sufficient  for  the 
purpose  of  the  Small  Debts  Act,  exclusive  of 
the  metropohtan  courts,  is  only  454 ;  and  al- 
though two  or  more  districts  are  in  some  in- 
stances  arranged  round  a  large  town,  so  as  to 
allow  of  their  being  annexed  to  it,  yet  many 
8^  remained  which  it  became  nececsary  to 
divide,  in  consequence  of  there  being  no  town 
of  sufficient  importance  to  justify  the  establish- 
ment of  a  court  in  the  district. 

"  In  every  case  where  I  have  had  to  divide  a 
district,  I  have  endeavoured,  as  far  as  possible, 
to  adopt  the  Registrar-General's  division  into 
rab-districts,  for  the  same  reasons  as  those 
above  stated.  In  many  instances,  however, 
even  these  divisions  were  not  suitable  for  the 
purpose ;  and  I  have  been  forced  to  specify 
particular  parishes  or  townships.  In  only  one 
instance  beside  the  metropolitan  courts  have  I 
4arned  the  division  beyond  parochial  or  town- 
ship boundaries. 

"  There  are,  in  the  annexed  lists,  exclusive  of 
the  metropolis,  265  towns,  to  which  a  single 
superintendent  registrar's  district  is  annexed ; 
71,  to  which  several  undivided  districts  are  an- 
Aexed;  and  118,  which  include  separate  sub- 
districts,  or  single  parishes. 

*'  It  will  be  comparatively  easy  to  improve 
the  division,  when  the  courts  shall  have  been 
for  a  little  time  in  operation.  Where  separate 
clerks  are  attached  to  each  court,  some  of 
tbem,  indeed)  will  obviously  have  an  interest  in 
objecting  to  future  improvements  of  the  dis- 
tricts ;  which,  by  lessening  the  jurisdiction  of 
the  court  to  which  they  belong,  may  curtail 


their  emoluments ;  but,  even  supposing  them 
to  be  unduly  influenced  by  such  considerations, 
yet  the  judge,  who  presides  over  each  district  in 
turn,  can  have  no  reason  for  not  wishing  to 
make  them  all  as  generally  convenient  as  pos- 
sible; and  they  will  be  enabled,  by  a  very 
short  experience  of  the  proposed  districts,  to 
ascertain  what  changes  in  them  are  desirable. 
These  may  then  be  effected,  under  the  powers 
of  the  act,  by  the  same  authority  as  that  by 
which  the  districts  are  first  constituted.  Look- 
ing forward  to  such  suggestions  being  made 
and  acted  upon,  I  have  attached  much  more 
importance  to  making  the  outward  boundary 
of  the  circuits  unexceptionable  than  to  perfect- 
ing every  particular  of  the  subdivision  into 
court  districts, 

"  There  are  many  cases  in  which  two,  or  even 
three  towns  of  nearly  equal  importance,  are 
each  situated  near  the  extremity  of  the  district 
in  which  they  are  included.  I  nave  considered 
myself  bound,  by  the  terms  of  your  lordship's 
instructions,  to  select  one  town  in  every  such 
case  as  that  in  which  the  court  is  to  be  held; 
but  there  can  be  no  doubt  that  the  convenience 
of  the  inhabitants  would  be  most  effectually 
consulted  by  ordering  the  coiu-t  to  be  held  al- 
ternately in  each  of  them .  On e  of  the  strongest 
cases  in  point  is  in  the  Isle  of  Anglesev.  The 
principal  population  of  the  island  is  in  tne  three 
towns  of  Amlwch,  Holyhead,  and  Beaumaris, 
all  on  the  coast  at  different  sides  of  the  island. 
It  would  be  very  inconvenient  for  the  inhabi- 
tants of  any  two  of  these  towns  to  resort  to  a 
court  at  the  third.  Uangefui  has  consequently 
been  fixed  upon  as  most  central  for  the  whole 
island;  but  it  cannot  be  doubted  that  a  far 
more  satisfactory  arrangement  would  be  by 
ordering  the  court  to  be  held  alternatively  at 
Amlwch,  Beaumaris,  and  Holyhead ;  even 
though  in  each  case  it  should  be  held  once  only 
in  three  months,  instead  of  every  month  at 
Uangefui,  as  now  proposed ;  leaving  it  to  be 
settled  by  the  practice  of  the  court  to  which 
town  defendants  should  be  summoned.  Sand- 
wich and  Deal,  in  Kent;  Trowbridge  and 
Melksham,  in  Wiltshire ;  and  many  other  such 
instances  might  be  cited,  to  which  the  same 
remark  is  applicable.  That  system  is  now 
acted  on  under  the  acts  constituting  several 
Courts  of  Requests,  which  authorize  the  hold- 
ing of  the  court  in  more  than  one  town ;  it  is 
thoroughly  well  understood,  and  leads  to  no 
practi<^  inconvenience. 

**  I  have  thought  it  right  to  make  this  sug- 
gestion to  your  lordship,  because  I  am  con- 
vinced that  the  adoption  of  it  would  obviate, 
in  several  cases,  objections  which  mav,  with 
much  show  of  reason,  be  made  against  tne  pro- 
posed districts. 

"  Two  circuits  have  been  added  to  the  num- 
ber formerly  proposed,  in  consequence  of  the 
Welsh  circuits  and  those  of  the  eastern  counties 
having  appeared  too  laborious.  On  the  other 
hand,  one  nas  been  suppressed  in  Lancashire, 
in  consequence  of  an  enlargement  of  the  juris- 
diction of  the  Liverpool  court.  The  whole  num- 
ber, therefore^  including  the  eight  metropolitan 
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circuits,  is  60;  and  die  whole  number  of  towna 
where  courts  are  proposed  to  be  held,  ezdn- 
KTely  of  the  metropolis,  is  454. 

"  The  limits  of  tne  circuits  have  been  fixed 
inainly  by  reference  to  the  population,  and  to 
the  number  of  court  towns  in  each.  The  whole 
population  iinthin  the  limits  of  the  act  was,  in 
1 84 1 , 1 5,769,36 1 .  This  gives,  for  the  average, 
about  263,000.  The  circuits  have  been  so  ar- 
ranjgred,  that  the  population  of  only  one  circuit 
differs  from  the  average  by  more  than  50,000 ; 
twenty- six  are  indthin  25,000  of  the  average; 
seventeen  are  more  than  25,000  below  it,  and 
sixteen  more  than  25,000  above  it.  Mid- Wales, 
the  least  populous  circuit,  contains  202,713 
persons ;  ana  Hampshire,  the  most  populous, 
312,220.  The  act  directs  that  a  court  shall  be 
had  in  each  town  at  least  once  a  month,  unless 
by  leave  of  the  Secretary  of  State ;  and  the 
number  of  court  towns,  as  at  present  fixed, 
does  not,  in  any  circuit,  exceed  twelve. 

*'  It  may  be  thought  that  popidation  alone  is 
not  well  suited  for  the  basis  of  this  division, 
inasmuch  as  it  is  certain  that  a  far  greater 
amount  of  business  is  to  be  expected  from  a 
dense  town  population  than  from  the  same 
'  number  ofpeople  scattered  over  an  agricultural 
district.  On  the  other  hand,  it  is  to  be  re- 
membered that  the  labour  of  the  judge  will  be 
increased  in  the  latter  case,  by  the  great  num^ 
ber  uf  towns  which  he  will  be  required  to  visit. 
'  It  is  also  remarkable,  that  as  far  as  can  be  as- 
certained from  the  returns  of  business  in  the 
existing  Courts  of  Request,  density  of  popula- 
tion alone  is  not  a  safe  criterion  of  the  amount 
of  business.  In  the  courts  of  Halifax,  in  the 
West  Riding  of  Yorkshire,  and  at  Bristol,  the 
returns  show  a  number  of  suits  corresponding 
to  50  in  the  year  for  each  1,000  persons.  In 
some  of  the  equally  populous  districts  of  Lan- 
cashire, returns  of  the  same  kind,  from  courts 
possessing  similar  jurisdiction,  are  as  low  as  5 
per  1,000. 

"  In  the  absence,  therefore,  of  any  better 
test  of  the  proper  extent  of  each  circuit,  I  have 
adopted  that  of  population,  allowing  those 
limits  of  deviation  which  I  have  already  men- 
tioned. 

"  The  limits  of  the  district  of  each  court  have 
generaUy  been  determined  by  reference  to  size, 

*  rather  than  population.  Fh>m  your  lordship's 
instructions  to  me,  I  understooa  it  to  be  your 
wish  that  the  distance  of  seven  miles  should  be 
considered  as  the  average  range  of  jurisdiction 

•  for  each  court.  Of  course  it  has  not  been 
possible  to  observe  this  rule  otherwise  than 
approxunately.  It  was  necessary  to  select  the 
pnDcipal  towns   6f  each  county;  and  their 

'  situation  and  the  nature  of  the  intervening 
conntnr  occasioned  much  necessary  deviation 
from  the  standard.  Nevertheless,  the  average 
result  approaches  very  nearly  to  it. 

**The  number  of  court  towns  assigned  to 
each  circuit  was  determined,  by  reference  to 
what  appeared  advisable,  on  a  separate  exami- 
nation of  each  county,  m  general  eonforratty 
with  the  standard  of  seven  milee.  The  wh<^ 
number  of  court  towns  obtained  in  this  man- 


ner is,  as  already  meotidiied,  454,  eschinre  of 
the  metropolia.  The  whole  ana  of  Englaad 
and  Wales,  eaclosive  of  the  meCropofis^  it 
57y735  square  miles ;  and  if  this  apace  be  sop* 
posed  to  be  covered  by  454  equal  rogsltf 
hexagons,  the  radius  of  tbe  cifde  circumaoAi 
ing  each  differs  by  seven  miles  hf  kas  thai 
twenty  feet. 

"  Undoubtedly,  so  very  close  a9  appconma- 
tion  by  the  average  to  the  proooeed  atandsid 
must  be  looked  upon  as  acciaeutal;  but  the 
proposed  scheme  of  division  will  bear  an  ^ipU- 
cation  of  the  same  teat  in  more  detail,  allhoiigk, 
of  course,  with  greater  deviatwns  from  the 
standard. 

"  It  is  not  easy  to  try  each  county  aepantdy, 
because  many  court  towns  are  aitosfeed  nesr 
the  borders  of  the  counties  in  which  they  lii^ 
and  their  districts  include  oonsiderable  pails  of 
the  adjoining  counties,  of  which  I  have  no 
measure.  But,  by  collecting  several  countiei 
together,  these  sources  of  error  are  much  di» 
minished,  and  the  united  area  of  several  coon- 
ties  may  be  considered  aa  nearly  representing 
the  districts  of  the  towns  which  are  m  them. 

"  If,  for  the  purpose  of  applying  this  test, 
England  and  Walee  ia  divided  by  a  line  from 
the  Bristol  Channel  to  Boston  Deeps,  separat- 
ing Wales  and  nghteen  English  covnties 
(nearly  comprised  in  thirty-one  circuits),  on 
the  northern  side,  from  twenty-two  counties 
(nearly  comprised  in  twenty-nine  ciccoits)  on 
the  southerin  side,  the  population  north  of  this 
line,  in  1841,  was  8,119,585,  and  south  aide  of 
it  7,787,156.  The  average  stae  of  the  251 
court  districts,  in  the  counties  north  of  this  line, 
exceeds  the  standard  of  seven  miles  by  less 
than  61  yards ;  and  the  average  aiae  of  the  203 
districts  in  the  counties  south  of  it,  exdodve 
of  the  metropolis,  falla  short  of  seven  miles  by 
about  90  yards.  If,  Inmnning  from  tbta  great 
natural  division,  we  further  sub-divide  the 
country  into  the  following  eight  groups  of 
counties,  the  figures  set  against  them  show  the 
area,  number  of  courts,  and  average  distance 
from  the  court  town  to  the  extremity  of  the 
district  in  each  group,  determined  in  the  man- 
ner above  explained. 

Area  lo     Nnmbcr        Awnf* 
Sqnare      i»r  Court  DiffUKC 

IfUct.       Towns.         la  r 


Northumberland 

Durham 

Cumberland  . 

Westmoreland 

Lancashire    . 

Yorkshire 

Lincolnshire  . 

Leicestershire 

Rutlandshure  . 

Nottinghamshire 

Derbvshire     . 

Cheshire         • 

Staffordshire  . 

Shropshire 

Warwickshire 

Worcestershire 

Herefordshire 

Monmouthshire 


5,253        32 


■}" 


,602        67 


^5,431         39 


6,558         7*0 


79 
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jB^W  ^^Vlv  A^^^p  •^^^^^99* 


«9 


WalM. 
Notfdk 
Suflblk  . 


^«l«  Nvibcr 

flOMre  orCovrt 

Milet.  Town*. 

7^25  43 
A 


^▼crigv 

Dittance 

8*2 


Hertfordthire. 
Middleiez  .  \ 

Cunlm^myre      .l^'^^ 
Himtmgdoiuhire 
NortluuDptoiisliire 
Bqekinfrhamahire   . 


73 


-6,893        63 


y9,191        67 


454 
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Kent      . 
Surrey    .        , 
Sussex    . 
Hampsbke 
Berkshire 
Oxfordslure    . 

Gloncestenhire 

Wiltshire 

Dorsetshire 

Somersetshire. 

Devonshire 

Cornwall 

England  and  Walesi 

(exclusive  of  the  >  57^735 

Metropolis)    .    .} 

"These  general  results  appear  to  me  to 
warrant  mj  assuring  your  lordship  that  the 
principle  of  division  which  you  desired  to 
adopt  has  been,  as  far  as  possible,  faithfully 
and  systemattcally  observed. 

"  Although  population  haf  not  been  made 
the  bans  of  division  for  the  separate  districts, 
yet  343,  or  nearly  three-fourths  of  the  whole 
number,  range  from  10,00(^to  40,000.  The 
following  summary  shows  how  the  whole  po- 
pulation is  distributed : — 
29  Districts  under  10,000  averaging 

rather  less  than  8,000  .        .     224,965 

343  Districts,  from  10,000  to  40,000, 

averaging  about  22,000  .  .  7>576,808 
53  Districts,  from  40,000  to  70,000, 

avera^ng  more  than  50,000  .  2,674,850 
17  Districts,  from  70,000  to  100,000, 

averaging  about  82,000  .  .  1,395,893 
12  Districts  exceeding  100,000,aver- 

affing  170,000  ....  2,045,734 
11  Metropolitan  courts   .        .        .1,851,111 


15,769,361 
Population  not  included  in  the  foregoing 
districts: — 

East  London 39,655 

City  of  London  ,        .        .    55,967 

"Weat  London 33,629 

Police  in  Middlesex,  Surrey  and  Kent  3,090 
Barracks,  hospitals,  and  hulks  in  Kent  5,127 
Travellers 4,890 


Population  in  1841,  as  per  account 

(52) 15,911,725 

"  Usk,  in  Monmouthshire,  is  the  least  nopu- 
loaa,  conUinrag  only  4,126  persons.  Twelve 
others  are  under  the  average  of  this  class.  Of 
the  whole  29»  14  are  in  the  mountainous  parts 


of  the  four  northern  counties  and  ia  Wales^and 
Monmouthshire. 

"  The  twelve  most  populous  districts,  out  of 
the  metropolis,  are  liverpool,  Manchester,  Bur^ 
mingham,  Bristol,  Leeds,  Sheffield,  Notting- 
ham, Bradford  (West  Riding),  Newcastle-on- 
Tyne,  Plymouth,  Halifax,  and  Norwich;  only 
three  of  this  class— Bristol,  Norwich,  and  Ply- 
mouth, and  only  three  of  the  class  next  below 
it— Bath,  Portamouih,  and  Exeter,  are  in  the 
southern  division  of  the  country.  It  deserves 
to  be  noted,  as  giving  an  idea  of  the  compara- 
tive magnitude  of  the  metropolis,  that  the  twelve 
most  populous  provincial  districts,  including 
the  lara^est  towns  and  extensive  adjoining  tracts 
of  land,  amounting  in  all  to  nearly  1,000  square 
miles,  only  just  surpass  the  population  which  it 
contains  in  about  70  square  miles.  If  the  same 
comparison  is  made  within  the  limits  adopted 
by  the  rep[istrar-general«  the  population  or  the 
metropolis  exceeds  the  united  population  of 
the  twenty  largest  provincial  towns  m  England, 
including  every  one  which  has  more  than  40.000 
inhabitants. 

In  order  to  compress  this  report  as  much 
as  possible,  I  have  defined  the  districts  in  the 
annexed  list,  bv  merely  stating  the  names  of 
the  superintendent  registrar-general's  districts, 
where  the  whole  is  to  be  induded  within  the 
jurisdiction  of  the  same  court;  and,  as  these 
are  divisions  recognised  by  law,  I  see  no  incon- 
venience in  adopting  these  descriptions  in  the 
orders  constitutmg  the  courts.  Most  of  then, 
are  identical  with  the  poor-Jaw  unions,  and  in 
that  case  are  well  known  in  the  country.  But 
even  where  this  is  not  so,  it  will  be  easv  for  the 
officers  of  the  court  to  obtain  from  tne  regis- 
trar-general's officers  a  detaUed  enumeration  of 
the  parishes  and  townships  of  which  each  dis- 
trict consists,  and  these  may  be  published  in 
the  neighbourhood  of  each  court.  Owing  to 
the  provision  of  the  Registration  Act,  by  which 
the  poor-law  unions  were  adopted  for  the  pur- 
poses of  that  acty  it  happens,  I  believe  in  many 
instances,  that  detached  portions  of  parishes  aia 
included  in  districts  in  which  they  are  not 
locally  situated.  It  will  be  well  to  remedjr  this 
inconvenience  with  respect  to  the  jurisdiction 
of  the  new  courts ;  for  which  purpose,  the 
orders  in  council  should  contain  a  declaration 
that  all  such  detached  lands  are  to  be  deemed 
within  the  iurisdiction  of  the  court  within  the 
precincts  of  which  th^  lie. 

"  For  convenience  of  reference,  I  have  added 
to  the  particulars  of  the  districts  a  list  of  court 
towns,  anranged,alphd>etically  in  their  several 
oounties,  with  an  indication  of  the  circuit  to 
which  each  beloBffs.*  In  the  headings  of  the 
circuits  I  have  indicated  onlv  those  counties  to 
which  any  court  town  in  the  circuit  belongs. 
It  happens  ina  gnat  number  of  cases  that  the 
boundary  of  the  county  is  disvc^rded  in  the 
formation  of  the  district ;  and  this  must  be  pro- 
vided for  in  the  orders  in  council,  by  a  special 
declaration,  such  as  is  wananted  by  the  act, 
for  declaring  all  suck  places  which  are  in  an 
adjoining  county  to  be  within  the  jurisdiction 
of  the  court  to.  which  they  are  annexed.    For 
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flraifter  pNoftVlkm*  it  may  be  well  to  enaeKtlne 

^laration  to  the  order  for  conetitutiiig  each 
<^iirt. 

^The  Act  empovrers  her  Majesty,  by  order 
in  council,  to  direct  that  any  of  the  conrta  of 
■reqoeet  mentioned  in  either  of  the  schedulea 
annexed  to  the  act  shall  he  holden  aa  a  county 
conrt,  with  such  alteration  of  district  aa  may 
tq[>pear  advisable ;  and,  in  any  sueh  case,  gua- 
rantees to  certain  officers  of  the  court  an  ap- 
pointment to  the  like  office  in  the  court  so 
eubstituted.  There  is  also  a  power  of  abolish- 
ing any  of  the  said  courts  of  request.  Con- 
ceiving that  the  intention  of  the  legislature  was 
to  preserve  to  these  officers  their  present  offices 
unimpaired,  as  far  as  might  be  consistent  with 
the  general  scheme,  I  have  examined  the  list  of 
towns  in  which  courts  are  now  held  under  the 
several  acts  mentioned  in  the  schedule,  and  find 
that,  with  very  few  exceptions,  this  substitution 
can  be  made  in  a  satisfactory  manner. 

"  In  the  annexed  list,  I  have  set  opposite  the 
name  of  each  town  in  which  a  court  is  now  I  by  the  Lord  Chancellor  in  his  new  measure  to 
held  the  name  of  the  town,  which  is  either  the ,  amend  and  consolidate  the  statutes  relating  to 

bankrupts  and  insolvents. 
"  As  soon  as  the  committee  receive  the  copies 


BANKRUPTCY  AND  INSOLVENCY 
REFORMS. 

Thb  following  letters  will  show  the  meeni 
state  of  the  pronosed  alterations  in  the  Xawof 
Bankruptcy  ana  Insolvency.  The  first  is  front 
Mr.  Hawes,  the  Chairman  of  the  Society  for 

Promoting  these  Reforms,  and  the  second  from 
Ir.  Vizard,  the  Lord  Chancellor's  Secretory 
of  Bankrupts,  addressed  to  Mr.  Curtis,  the 
Secretary  of  the  Society. 

"  Lambeth,  Dee.  ISth,  1846. 
"Bankruptcy  and  Insolvency  Law  Amend- 
ment. 
"  Sir, — I  have  the  honour  to  send  you  a 
copy  of  a  letter  which  has  been  received  from 
Mr.  Vizard,  the  Lord  Chancellor's  Secretary 
of  Bankruptcy,  informing  the  committee  that 
several  of  the  clauses  of  the  bill  drawn  by 
them,  and  presented  to  the  House  of  Commons 
by  Mr.  Hawes,  will  in  all  probability  be  adopted 


vame,  or  appears  to  me  most  nearly  to  repre- 
sent the  same  district.  I  am  not  sure  that  this 
list  is  quite  accurate,  because  some  of  the  acts, 
after  specifying  particular  towns  in  which  courts 
are  to  be  held,  give  a  general  power  of  holding 
them  in  any  other  convenient  place  within  their 
iurisdtction ;  and  I  do  not  know,  in  every  case, 
now  far  this  power  has  been  used.  A  few  com- 
plex cases  occur,  on  which  I  have  made  special 
explanatory  notes. 

Here  follows  the  list  of  the  towns  at 
which  the  existing  courts  are  held,  and 
next  various  notes  thereon  from  a  to  z, 
explaining  the  peculiar  circumstances  re- 
lating to  a  considerable  number  of  such 
courts.     The  letter  thus  concludes  .* — 


of  the  bills  referred  to,  they  will  be  carefully 
considered,  and  a  report  upon  them  submitted, 
with  as  liule  deUy  as  possible,  to  the  sub- 
scribers. 

"  I  am«  Sir,  your  most  obedient  servant. 
"  William  Hawm,  Chairman." 

**  Secretaty  of  Bamhnpts'  Ofiee, 
Dec.  10,  1846. 
"  Sir, — In  reply  to  your  letter  of  the  4th,  I 
beg  to  inform  you  that  I  have  prepared  a  bill 
to  amend  the  laws  and  consolidate  the  statutes 
relating  to  bankrupts,  in  which  I  have  inserted 
several  of  the  clauses  from  Mr;  Hawes's  bilL 
This  new  bill  will  be  circulated,  and  you  shall 


'' I  have  had  some  doubts  whether  the  letter  of ,  have  a  copy;   but  the  Lord  Chancellor  has 
the  act,  strictly  taken,  will  authorise  the  sub- 1  begged  it  may  not  go  out  until  he  has  con- 


ctitotion  of  several  courts  for  one,  in  the  man- 
ner in  which  I  have  in  some  cases  set  them 
down,  but,  assuming  the  information  on  which 
the  list  is  made  out  to  be  free  from  error,  there 
€an  be  little  doubt  that  it  is  the  most  effectual 
WBy  of  carrying  out  its  spirit ;  and  any  techni- 
nal  doubt  which  might  arise  on  the  subject  can 
be  completely  removed  in  each  case,  if  the 
judge  who,  subject  to  your  lordship's  approval, 
has  the  patronage  of  those  offices  to  which  there 
IB  no  vested  right,  will  confirm  each  of  the 
appointments  on  which  any  such  doubt  might 
be  entertained.  If  your  lordship  has  the  same 
view  of  the  intentions  of  the  act,  I  apprehend 
that  there  would  be  no  difficulty  in  suggesting 
this  as  a  proper  course  to  be  taken. 

I  have  the  honour  to  be,  my  lord,  your  lord- 
ship's obedient  servant, 

**  J.  E.  D.  Bbthunb." 

ITiis  letter  is  followed  by  the  proposed 
tnetropolitan  courts  in  Middlesex,  Surrey, 
and  Kent,  and  the  Hat  of  court  towns  ar- 
ranged in  counties.  These  will  be  ghren 
in  our  next  number. 


sidered  it. 

"  I  shall  be  happy  to  see  you  and  any  other 
genUemen  who  take  an  interest  in  the  subject; 
but  I  submit  to  you  that  this  will  be  better 
postponed  until  you  have  seen  the  bill,  to  as- 
certain how  far  it  meets  your  wishes.  There 
will  be  a  separate  bill  for  msolvency. 

(Signed,)    "  William  Vizabd." 

"John  Curtis,  Esq." 


HILARY  TERM  EXAMINATION. 


The  examiners  appointed  for  the  examina- 
tion of  persons  applying  to  be  admitted  at- 
torneys, have  appointed  Thursday  the  21st  day 
of  Jtmuarjf,  at  half-past  nine  in  the  forenoon, 
at  the  Hall  of  the  Incorporated  Law  Societv, 
in  Chancery  Lane,  in  order  to  be  examined. 
The  examination  will  commence  at  ten  o'clock 
precisely. 

The  articles  of  clerkship  and  asaignraeiil,  if 
any,  with  answers  to  the  queeCions  as  to  due 
service,  according  to  the  regulatioui  ^pgroftd 
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iy  the  jadgesy  must  be  left  on  or  before 
MtmdtM,  the  18th  January,  with  the  secretary 
of  the  Law  Society. 

Where  the  articles  have  not  exoired,  but 
will  expire  duYing  the  term,  the  candidate  may 
be  examined  conditionally,  but  the  articles 
must  be  left  within  the  firtt  seven  days  of 
term,  and  answers  up  to  that  time. 

A  paper  of  questions  will  be  delivered  to 
each  candidate,  containing  questions  to  be  an- 
swered in  writing,  classed  under  the  several 
lieads  of— I.  Preliminary.  2.  Common  and 
Statute  Law,  and  Practice  of  the  Courts.  3. 
Con\'eyaucing.  4.  Equity  and  Practice  of  the 
Courts.  5.  Bankruptcy  and  Practice  of  the 
Courts.  6.  Criminal  taw,  and  Proceedings 
before  Justices  of  the  Peace. 

Each  candiclate  is  required  to  answer  all  the 
preliminary  questions  (No.  1);  and  it  is  ex- 
pected that  he  should  answer  in  three  or  more 
of  the  other  heads  of  inquiry.  Common  Law 
•nd  Equity  I'eing  two  thereof. 


SOLICITORS'  COSTS  OF  FIAT  ON 
BANKRUPT'S  PETITION. 

To  the  Editor  of  the  Legal  Observer. 

Sir, — A  matter  of  considerable  importance 
to  the  profession  has  occurred  under  the  fol- 
lowing circumstances : — 

I  issued  a  fiat  against  a  trader  on  his  own 
petition,  upon  which  he  was  declared  a  bank- 
rupt, and  official  and  creditors'  assignees  duly 
appointed.  The  bankrupt's  final  examination 
has  been  adjourned  sine  die.  The  assets  re- 
alized were  about  60/-,  (and  it  is  expected  a 
sum  of  about  lOl.  more  may  at  a  future  day  be 
collected,  but  this  is  uncertain ;  in  all  other  re- 
spects it  may  be  said  there  is  no  estate  to  be 
administered,  the  bankrupt  having  mortgaged 
all  his  property  for  considerably  more  than  its 
^alae ;  there  is  no  dispute  about  this  part  of 
the  case ;)  and  thereout  the  official  assignee 
paid  the  sums  of  20l,  and  lOl^.  to  the  Ac- 
countant-General,  pursuant  to  sections  46  &  55 
W.  4,  c.  56,  and  there  is  a  balance  in  his 
hands  after  paying  messenger's  bill,  &c.,  of 
1/.  10*.  No  part  of  the  petitioner's  taxed 
coste  liave  been  paid.  Referring  to  the  recent 
cases, — Exparte  Teague,  in  re  Berrenger,  1  De 
Gex,  and  L.  O.  9th  May,  1846 ;  Exparte  Par- 
sons, in  re  Fidgen,  and  Exparte  Buehannan,  re 
Birky,  Jurist,  No.  499,  vol.  10;  Exparte 
Jerwood,  in  re  Dockerey,  No.  507,  vol.  10; 
and  Exparte  Sylvester,  in  re  Henry  Deacon, 
Times  newspaper,  drd  Dec.  last,  I  was  inclined 
to  think  I  might  get  the  petitioner's  costs  on 
petition,  as  in  the  above  cases,  and  I  asked  the 
opinion  of  counsel  engaged  in  one  of  the  above 
petitions,  whether  I  could  do  so  successfully, 
Mad  he  informed  me  that  'msBmnch  as  creditors' 
€usignee8  had  been  appointed*  the  above  sums 
of  30^.  and  10/.  could  not  be  applied  in  pay- 
meiH  of  these  coeta  solely  on  the  ground  of  the 
appointment  of  creditors'  dssignees,  Havine 
ODtained  counters  opioion,  it  may  be  said  I 


should  be  Wtisfied,  but  1  trust  y<y^wwill'«tei»e 
me  canvaars.ng  the  matter,  and  through.  Ihe 
medium  cf  your  intelligently->conducted  journal 
obtain,  if  possible,  a  little  more  liffht^ontho 
subject.  It  is  important  to  observe  the  periods 
at  which  the  official  assignee  is  directed  to  in- 
vest the  monies,  under  1  &  2  W.  4,  by  sect;  46, 
the  Sum  of  20/.  is  to  be  paid  to  the  Accountant- 
General  "out  of  the  first  monies  that  shall 
come  to  his  hands  immediately  after  the  choice 
of  assignees  by  the  commissioners^"  which  I 
construe  to  mean  the  appointment  of  official 
assignee,  because  the  second  mentioned  sum 
(10/.)  by  sect.  55  "is  to  be  paidbjr  the  official 
immediately  after  the  choice  of  assignees  by  the 
creditors,  or  so  soon  afterwards  as  a  sufficient 
sum  shall  come  into  his  hands  for  the  purpose 
orer  and  above  the  sum  hereinbefore  directed 
to  be  paid  by  such  assignee"  It  strikes  me 
that  if  the  Court  of  Review  considered  that  the 
payment  of  the  20/.  to  the  Accountant-General 
precluded  the  judge  from  dealing  with  that 
sum,  he  would  not  have  made  the  order  in 
Exparte  Buehannan,  re  Birley.  The  language 
of  the  chief  judge  in  the  last-mentioned  case 
inclines  me  to  diflPer  with  the  opinion  of  counsel, 
in  my  case,  as  in  Buchannan's,  "the  machinery 
provided  for  the  distribution  of  the  bankrupt's 
effects  was  put  in  motion  (and  the  sums  of  20/. 
and  10/.  retlizjd)  through  my  instrumentality 
alone,  without  the  creditors  receiving  any 
benefit  whatever.*'  The  appointment  of  credi- 
tor's assignees,  as  it  seems  to  me,  ought  not  to 
affect  the  question  of  the  petitioner's  right  to  be 
paid  his  cash  out  of  the  fund  in  the  hands  of 
Accountant-General,  inasmuch  as  their  ap- 
pointment has  not  altered  the  condition  of  tho 
bankrupt's  estate  in  any  one  point  of  new.  In 
fact,  there  is,  in  my  case,  no  estate  capable  of 
vesting  in  the  assignees,  and  therefore,  thcnr 
appointment  is,  for  any  beneficial  purpose, 
nugatory.  If  the  appointment  of  creditors* 
assignees  and  their  acceptance  of  the  trust  im- 
posed upon  them  personally  the  payment  of  the 
petitioner's  costs  of  the  fiat,  then  indeed  I  can 
see  a  wide  difference  and  sound  reason  for  the 
court  refusing  to  make  an  order  for  payment  of 
those  costs  out  of  the  fund  in  court.  1  adnut 
the  choice  of  creditors'  assignees  authorizes  the 
payment  by  the  official  assignee  of  the  10/.  on 
their  appointment,  but  I  contend  that  the  mere 
compliance  with  the  requisitions  of  the  act  of 
parliament  does  not  dispose  of  the  question  as 
to  how  the  fund  in  the  hands  of  the  Accountant- 
General  is  to  be  applied. 
>  Upon  a  review  of  the  reported  cases,  and 
considering  the  circumstances  detailed  relative 
to  my  individual  case,  I  would  suggest  the  fair 
way  of  putting  the  question  should  be  as 
follows,  viz. :—  , «    .  -_ 

Is  the  ludge  of  the  Court  of  Review  so  ftr 
fettered  by  the  stat.  of  W.  4,  as  to  preclude  him 
from  interfering  with  the  sums  in  the  hands  of 
the  Accountant-General  by  reason  of  the  ap- 
pointment of  creditors'  assignees,  or  can  he,  in 
the  exercise  of  his  judiciid  functions,  apply  any 
part  of  that  fund  in  liqmdation  of  the  petitioner's 
costs  of  the  fiat,  upon  the  principle  established 
in  Exparte  Buehannan,  re  Birley, 


»» 
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I  win  only  add  that  mjnelf.  in  oo^nmon  ^b 
ipany  othera  similarly  circumftanc^^^  will  feel 
derahr  obliged  by  your  insertion  of  tbis  letter, 
and  for  any  information  yba  may  be  able  to 
affbrd  on  a  matter  affectinp^  tbe  interests  of  the 
profession  generally.  Perhaps  some  of  yonr 
correspondents  familiar  with  Dankrnptc^  prac< 
lice  may  be  disposed  to  assist  my  inquiries. 

A  SUBSCBIBEK. 


RENEWAL  OF  ATTORNEY'S  CER- 
TIFICATES, 

Firtt  day  o/Hihry  Term,  1847. 

The  following  noticea  have  been  g^ven  of 
application  on  the  1st  day  of  HilaryTerm,  1847» 
for  leave  to  take  out  certificates  pursuant  to 
judge's  orders. 

Bernard,  Edward  Weetland,  60,  Albany  Street, 
Regent's  Park,  and  Park  Street,  Grosvenor 
Square. 

Dabbs,  John,  Leicester,  and  Stoke-upon-Trent. 
Goodeve,  Joseph,   14,  John  Street,   Bedford 

Row,  and  Grenville  Street. 
Hope,  Ashfield  Church,  3,  Frederick's  Place, 

Old  Jewry,  and  Southampton  Row. 
Ingleby,    Christopher,   Lawkknd  Hall,  near 

Settle,  and  Knaresboroagh. 
James,  James,  18,  Clement's  Inn,  and  Gray's 

Inn  Square. 
Leathes,  Hugh  Stanger,  jun.,  8,  Old  Dorset 

Place,  Clapham  Road. 
Osbaldiston,  Francis  James,  St.  Alban's. 
Parkes,  Thomas  William,  Hereford,  and  12, 

North  Terrace,  Camberwell. 
Ransom,  Henry  Starling,  Holt 
Salt,  Georc^e  Moultrie,  5,  Caroline  Street,  Bed' 

ford  Square. 

Webb,  Henry,  13,  Clement's  Inn,  Great  Tower 
Street,  and  Tunstall. 


ANALTHCAL  DIGEST  OF  CASES, 

KBPORTED   IN   ALL  THE    COURTS. 

SouttK  of  lEquits. 
PLEADINGS. 

ADMINISTRATOR. 

Partiei, — By  a  decree  the  bill  was  dismissed 
as  against  A,,  one  of  the  defendants,  and  l\e 
was  to  be  paid  his  costs.  A  bill  was  afterwards 
filed  to  set  ande  that  decree;  and  A^  being 
dead,  letters  of  administration  to  him,  limited 
to  the  puiposes  of  the  suit,  were  taken  out,  and 
the  limited  administrator  was  made  a  party  to 
the  suit:  HeW,  that  A.  was  not  properly  re- 
presented in  the  suit,  as  it  sought  to  deprive 
his  estate  of  a  benefit.  Davit  v.  Chanter,  14 
Sim.  312. 

AMENDED   BILL. 

IVew  t»#iie.— Where  a  defendant  nosed  a  new 


issue  bThis  answer,  and  the  pbiatiff  proeaeded 
to  the  Rearing  without  amending  his  bUl,  the 
court,  under  Uie  drcumstanoes  of  the  case,  £- 
rected  the  plaintiff  to  amend  his  bOI  by  t^bairgr 
ing  the  new  matter  insisted  on  by  the  answer. 
Watts  T.  Hydf,  2  ColL  368. 

AMBNUMRNT  APTBE  HBABIMG. 

New  charges  affeetina  former  defeudmUs*-- 
An  order  made  at  the  h^ng,  that  the  cause 
should  stand  over,  with  leave  to  amend  by  add- 
ing proper  parties,  and  s^t  words  to  charge 
them,  or  to  snow  that  other  parties  ore  not  ne* 
cessary,  or  to  file  a  supplemental  bin,  does  not 
entitle  the  plaintiff  to  mtroduce  br  amendncot 
any  charge  against  the  orlgixial  defendants, 
which  is  not  nece8sary  to  explain  the  amend- 
ment.    Oibs<m  V.  Ings,  5  Hare,  156. 

ANSWBR. 

1.  Infif^Eetaiey.-^For/etfttre.— Testator,  after 
giving  certain  benefiU  to  his  heir,  revoked 
them  in  case  she  should  ever  dispute  his  will  or 
his  competency  to  make  it,  or  should  a«itconfim 
it  when  required,  or  should  not  resist  any  pro- 
ceeding, by  the  result  of  which  a  greater  bene- 
fit might  be  attainable  by  her  than  was  intended 
by  the  will.  A  bill,  against  the  heir  and  others, 
to  establish  the  will  and  carry  the  trusts  into 
execution,  contained  statements  and  interro- 
gatories founded  on  them,  relating  to  the  tes- 
tator's sanity,  and  to  the  heir  having  lefosed 
to  confirm  the  will:  Hdd,  that  the  horwas 
not  bound  to  answer  any  of  the  interrogatories 
relating  to  the  testator's  sanitv,  notwithstsnd- 
ing  the  revocation-clause  might  be  invalid,  or 
she  might  have  made  an  admission,  in  her  an- 
swer, which  subjected  her  to  its  operation,  if  it 
were  valid.    Cooite  v.  IWaer,  14  Sim.  318. 

2.  Production  ^f  papers. — A  defendant,  in 
his  first  answer,  stated,  that  certain  papers  in 
another  suit  referred  to  in  the  Inll,  were  in  pos- 
session of  his  solicitor,  and  beiuff  asked  by  the 
amended  bill  to  set  forth  a  schedule  thereof,  he 
stated,  that  his  solicitor  had  made  diligent 
search  for  them,  but  that  they  could  not  be 
found,  having  been  misplaced  or  mislaid  in  the 
solicitor's  office ;  and  that,  therefore,  he  could 
not  set  forth  a  schedule  of  them :  Heid,  that 
the  answer  was  insufficient.  EUmaad  v. 
M'DonntU,  8  Beav.  14. 

3.  Prodaction  qf  papers. — ^An  Irish  insnr- 
ance  company  were  enabled  to  sue,  and  liable 
to  be  suea,  in  the  name  of  one  of  their  mem- 
bers. An  assurance  was  effected  through  A. 
their  English  agent,  who  was  not  a  member  at 
the  time,  but  afterwards  became  one.  The  in- 
sured filed  a  bill  respecting  the  policy  against 
A.  while  he  was  a  member,  which  charged,  that 
he  and  the  company  had  in  their  possession 
documents  relating  to  the  matters,  &c.,  and  r^ 
quired  him  to  set  torth  a  schedule  thereof.  A. 
afterwards  transferred  his  shares  and  ceased  U> 
be  a  member,  and  shortly  afterwards  put  in  hii 
answer,  stating  that  he  had  not,  and  was  not 
entitled  to  have  access  to  the  company's  papen, 
and  could  not  set  forth  whether  they  had  any 
documents  in  their  possession,  or  set  forth  a. 


sehedole  thereof:  Held,  tliat  the  angwcr  was 
mtffieieiit.    EUwand  v.  M*DonneU,  8  Bcav.  14. 

4.  SupplemeHttd. — Leave  mvea,  after  cause 
at  iMue  and  in  \he  paper,  to  file  a  supplemental 
luitwer  to  correct  an  important  date. 

A  defendant  insisted  on  his  discharf^e  under 
the  Insolvent  Act  in  1835,  in  bar.  After  the 
«8c  was  in  the  paper,  he  discovered  that  the 
digcfaarge  took  place  in  1836.  A  discharge  in 
1836  would  be  a  good  defence,  but  the  dis- 
charge  in  1835  would  not.    Permission  was 

S'vcn  to  file  a  supplemental  answer  to  correct 
le  date. 

A  defendant  asking  leave  to  file  a  supple- 
mental answer,  must  distinctly  state  the  terms  of 
the  answer  intended  to  be  filed.  Fulton  v. 
Oiifnour,  8  Beav.  154. 

BILL,. 

Rm/oor. — ^A  defendant  who  had  been  aerved 
widi  a  copy  of  the  bill  died  without  having  ap- 
peared. HeM»  that  his  persond  representatives 
nnist  be  brought  before  the  court ;  and  that, 
for  that  pmpose»  an  original  bill,  and  not  a 
Ml  ofrevivor,  moat  be  filed.  Hardy  y.  HuU,  U 
Sim.  21. 

SteAmendedBm;  Amendment  after  Hearing, 

BANKRUPT. 

Semble,  that,  upon  a  bill  filed  by  assignees  of 
abankrupt  against  a  judgment  creditor  of  the 
Duikrupt,  impeaching  the  alleged  amount  of 
the  judgment  debt,  and  praying  an  account,  it 
is  a  good  ground  of  equitable  relief  that,  at  the 
time  when  the  action  in  which  the  judgment 
was  obtained  was  commenced,  the  bankrupt 
waain  pecuniary  difficulties,  and  was  pressed 
for  payment  of  his  debts  by  several  of  his  cre- 
ditors, and  that  he  was  unable,  by  reason  of 
«uch  difficulties,  to  attend  to  the  defence  of  the 
action.    Boyd  v.  Moyle,  2  Coll.  324. 

XXCBPTION8. 

L«avc  given  to  file  exceptions  nunc  pro  tunc* 
on  payment  of  costs,  under  peculiar  circum- 
stances. Majoribanks  v.  Hovenden,  8  Ir.  Eq. 
Rep.  317. 

FORBION  JUDOMXNT. 

A  plea  of  the  judgment  of  a  foreign  ceurt 
mast  show,  not  only  the  identitv  of  the  subjects 
in  contest,  the  competency  of  tne  tribunal,  and 
tlie  finality  of  the  judgment,  but  also  the  iden- 
tity of  the  issue,  and  that  it  was  decided  on  its 
mnila.    Qareiae  v.  Biearda,  14  Sim.  266. 

EKARING. 

See  Amendment  after.  Heainng, 

MCLTIFARIOUflNESS. 

1.  An  account  of  rent  and  mesne  profits  de 
rreed  under  circumstances  of  complexity  of 
title  occasioned  by  the  acts  of  the  tenant,  and  in 
order  to  avoid  a  multiplicity  of  suits ;  the  bill 
also  teeking  the  delivery  ot  a  deed  to  be  can- 
celled. 

SetMe,  That  if  a  demurrer  for  multifarious 
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collusion,  ihie  objection  may  be  taken  at  the 
hearing,    Nixon  v,  ^tobinefm,  2  J.  (Sc  X4.  4. 

2.  lo  a  biU  filed  hy  the  assignees  of  a  bank- 
rupt against  a  creditor,  impeaching  the  amount 
of  a  debt  for  which  the  creditor  had  obtained 
judgment  and  taken  the  bankrupt's  goods  is 
execution,  and  praying  an  account  of  the  deal* 
ings  and  transactions  between  the  bankrupt  and 
the  creditor,  a  general  demurrer  for  want  of 
equity  was  allowed. 

After  jud^ent  and  execution  obtained  by  a 
creditor  agamst  his  debtor,  the  debtor  becomes 
bankrupt,andhi8goodBare  seized  by  themessen- 
ger.  The  creditor  then  brin^  tiover  against  iho 
assignees,  and  trespass  against  the  messenger. 
Upon  a  bill  filed  by  the  assignees  against  the 
creditor  to  enforce  a  substantial  right  in  equity 
in  respect  of  the  bankrupt's  goods,  it  is  not  an 
objection  for  multifariousness,  that  the  bill 
prays  an  injunction  to  restrahi  both  actions. 
Efiect,  as  between  co-defendants,  of  the  23rd 
Order  of  Aug.  1841.  Boyd  v.  Moyle,  2  ColL 
316. 

PARTI  BS. 

1.  PartnersMp.^lf  the  business  of  anu« 
merous  partnership  has  ceased,  or  been  sus- 
pended, a  bill  ma^  be  filed  by  some  of  the  part- 
ners on  behalf  of  themselves,  &c.  to  have  the 
necessarv  accounts  taken  and  the  affairs  of  the 
partnership  wound  ud;  but  if  the  bill  asks,  in 
addition  to  that  relief,  that  the  partnership  may 
be  dissolved,  all  the  members,  however  nu« 
merous,  must  be  parties  to  it.  Deeks  v.  8tan» 
hope,  14  Sim.  57. 

Cases  cited  in  the  judgment:  Erans  v.  Stokes, 
1  Keen,  24;  Long  t.  Yonge,  2  Sim.  369; 
Wallvrortb  r.  Holt,  4  Myl.  &  Cr.6l9. 

2.  jFVoik^. — A  bill  was  filed  for  relief  against 
a  conveyance  of  real  estate,  made  fraudulently 
to  defeat  a  sequestration  of  the  privy  council : 
Held,  that  a  person  alleged  to  have  concurred 
in  the  fraud,  and  to  whom  an  outstanding 
term  had  been  assigned  to  attend  the  inherit* 
ance,  was  properly  made  a  party  to  the  suit. 
Taylor  v.  iVyld,  8  Beav.  159. 

3.  Legatee, — A.  and  B,  having  been  co-eze* 
cutors,  and  A,  having  survived  B.,  the  repre- 
sentatives of  A.,  manj  years  after  the  testator's 
death,  filed  a  bill  agamst  the  representatives  of 
B.  to  recover  assets  of  the  testator  alleged 
to  have  been  possessed  by  B.  The  bill  did 
not  state  that  any  debts  or  legacies  of  the 
testator's  were  unpaid,  or  that  there  was 
any  residuary  legatee,  or  that  the  plaintiff 
or  any  other  person  was  beneficially  interested 
in  the; assets. .  There  wbb,  however,  in  fact,  a 
residuary  legatee,  and  the  other  defendant: 
by  their  answer  objected,  that  such  leg&tae 
ought  to  have  been  made  a  party  to  the  suit : 
Held,  that  the  objection  was  valid.  Adame  y« 
Barry,  2  Coll.  285. 

4.  PreUmtinaryinfmries,:-^  Legatees, — Ap» 
pointment,— The  plaintiff,  under  a  will,  claimed 
a  fund  over  which  the  testatrix  had  a  power  of 


,  ...----  «w««u-.w  .^.  «.»...<»...,^.    ^  ^^^^  ^y^  wmcn  tne  tesutnz  naa  a  power  ox 

ness  cannot  be  teken  to  a  bil  because  it  con-  appointment,  and  which  was  subject  to  a  gift 
tarns  a  charge  of  coUusion  l^tween  the  several  U;*;;:^^  ^^^^  ^f  appointment,  to  the  ehildm 
defendants,  and  the  plamtiff  fail  to  prove  the  ^^  ^^  jonor  to  tS  power.    ITie  trustees  did 
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not  admit  that  the  will  was  an  effectual  ap- 
pbintaeal.  lil^  t&at«  atthovgh  te  plaintiirt 
title  waanol  atekted,  it  was  a  caae  m  which 
tbb  panoHB  cttthM  in  deiknlt  of  apnointment 
«■#  neceaaaif  partiet,  and  where  the  court, 
IbnAive,  woul^  wider  Ibe  Ordbr  5  of  the  9di 
«i  Maijr,  1839>  ^rect  preliminary^  inqmriee  to 
■amDam  >dio  w«re  tntk  peraona.  Jbhns  t. 
MtkimMtt,  ft  Hare,  130. 

&.  i^iitnlnii<9. — The  court  having  decided 
that  the  plaintiff  was  entitled  to  an  annuity  on 
Aa  km^  of  G.,  on  M^ch  certain  persona  not 
iea  to  the  suit  were  entitled  to  a  charge ; 
a  qtMslkm  of  priority  having  arisen  oe- 
t  the  plaintiff  and  them,  the  cause  stood 
•Mr  to  Hsako  them  parties.  Held,  that  thej 
mst  he  Bsada  answerable  parties,  and  that  it 
vae  aniScieat  to  serve  them  with  notice  under 
ihe  15th  Oenerat  Rnle  of  March,  1843. 

Leave  given  to  the  plaintiff  to  move  for  a  re- 
aairisi  in  a  suit  defective  for  want  of  ^parties 
WMfer  perticnhir  circumstances.  SulHwm  v. 
AdUfHtn,  8  Ir.  Eq.  Rep.  7^. 

6.  Svpplemetttal  bill — The  inheritor  is  a 
proper  party  to  a  supplMDeatal  bill  filed  for  the 
purpose  of  makioff  incumbrancers  pastiM,when 
there  has  heen  a  decree  for  a  sale  m  the  ocigi- 
nal  cause. 

^  lud^ent  creditors,  who  are  parties  in  their 
lights  in  the  original  cause,  are  not  necessary 
parties  in  the  supplemental  cause. 

Where  the  orif^^inal  bill  was  filed  under  the 
etd  practice,  omitting  to  madce  puisne  jndg* 
ment  creditois  psjrties,  and  they  were  made 
notice  parties  to  a  supplemental  bill  filed  since 
the  new  general  orders :  Held,  that  they  were 
mtfBciently  before  the  court,  leave  being  given 
to  them  to  surcharge  and  falsify  the  accounts  in 
the  original  cause  within  a  limited  time. 

Mhuf,  alsov  that  judgment  creditors,  whose 
jpidgments  were  obtained  pendenie  Hae,  but  af- 
focted  the  legal  estate,  were  proper  parties  to 
ti»  anppleme&tal  bill,  and  that  it  was  snffident 
i»  make  them  notice  parties.  JRWAn^  v.  Rut- 
M^>  8  Ir.  Eq.  Rep.  84. 

T»  AUen, — ^A  principel,  after  sellhiga  portion 
of  his  property  to  an  agent,  devised  his  pro- 
psriy  generally  to  his  wife,  an  alien,,  for  hfe,  I 
vanuMider  to  his  children  after  hei'  death.  A 
hiU  was  filed  by  the  children  to  set  aside  the 
•>!•:  HM,  that  the  Attomey-Geneval  was 
T<i[0|Mrly  made  a  defendant  in  respect  of  the 
wife's  interest,  though  no  offce  was  found. 
Murphy  V.  (yShea,  8  Ir.  Eq.  Rep.  329. 
And  see  Pwrtners  and  Policy. 

PABTNJSRS. 

Partus. — ^A  defendant  to  a  suit  for  winding 
vp  a  partner^ip  has  a  right  to  insist  that  the 
MMt  diall  be  so  constituted  as  that  the  decree 
maf  be  binding  on  aS  the  parties  to  the  part- 
aerahip  contraet ;  and,  thereforey  a  biU  by  one 
a^nst  another  of  five  partners  in  a  joint  apeen- 
ntion,  for  an  account  and  payment  of  the  de- 
imdanf  s  conlriimlory  ehaie  of  an  alleged  lose 
anthe  win<fing  np  ef  the  concern,  was  held  to 
»e  defective  as  to  parties,  althongh  it  was  aJ- 


managing  partner^  aaAa  aftUia  i 

self,  and  that  he  bad  aattledwidi  and 

the  co-partneca  ;  and  it  was  hald  ih0>  aAvnder- 

taking  by  the  plaintiff  t»  hear  an^ 

which,  on  taking  the  aceoyiil8»  SHghi 

to.  subsist  against  the  afaaaal;  poitnesaialavonr 

of  the  defendant,  would  not  cbto  tfaa  dsisct 

BaU  y.  N4i$h,  1  P1bI1»594. 

POLICY  OF  firamtANCK. 
Preiiii«m.—Fflr/t««.— Three  directors  who 
signed  a  policy,  filed  a  bill  on  behalf  &c.,  pray- 
ing, on  allegations  of  fraud  and  misrepresenta- 
tion, that  it  might  be  delivered  np  to  be  can- 
celled, "or that  thev  might  be  otherwise  re- 
lieved therefrom,  ana  in  such  manner  as  the 
court  might  think  fit ;"  but  the  bill  contained 
no  offer  to  pay  back  the  premiums.  Held, 
first,  that  if  sucti  an  admission  were  necessary, 
the  prayer  aufficteatly  implied  it ;  and  aecendly, 
that  the  board  of  directoia  who  managed  the 
aflOura  of  the  company  ware  not  necesoagy  pac« 
Barkm:  v.  tVaitats^  8  Beur.  9iU 

R«V1V0«. 

See  Bin. 


A  bill  for  an  account  of  the  earnings  of  a 
ship  described  some  of  the  owners  as  being  re- 
sident in  England,  and  the  others  in  India,  and 
stated  the  ship  to  have  been  built  by  B.  &  Cfl^ 
of  Newcastle ;  but  it  did  not  contain  any  posi- 
tive averment  that  the  ship  was  BriUsh  botlt 

Held,  that,  for  want  of  such  avervent,  a 
demurrer  founded  on  the  Ship  Registry  Acts 
could  not  be  supported.  SinUh  v.  SrnaU^  H 
Sim.  119. 

RECENT   DECISIONS  IN  THK  SUM. 
RiOR  COURTS. 


RBPOnXBO    BY 


BAnmaTxaji  op 

GOOaTS. 


THB  aavaEAL 


M'Mahon  v.  Burehell.    Dec.  3rd,  1846. 

OCCUPATION-BRNT   BBTWBEN    T»NAUT9  IS 
COMMON. — KaUITABLB   SBT-QFP, — COSTS. 

A  fnehold  ktms9  was  deoiaetf 
temmU  m  eonMioii,  fame  qf  i 
toar«is  fsidtd  in  it,  hmi 
agreement  to  jMty  rmU^  nor  to  ike  i 
of  the  others.  Held,  that  no  rent  aeemed 
in  respect  of .  such  occiipajtion  J  and  eouse* 
quently,  'that  the  Master  could  not  take  the 
same  into  aaemmt  for  th$  purpose  of  esta- 
kUshing  an  equitable  set^  ogaiMsi  a  lefuey 
elaimea  l^ofty  one  o/ivicA  qecupamts  from 
the  esecutf^s  (^  one  ^  tU  deceased  teuamis 
in  common. 

Costs  win  not  be  aUowed  to  a 
ceeding  under  an  erroneous 


order 


m  nre- 
i/tke 


^    ^      ^  .         . «-  " I»  this  case  the  plainUff  had  filed  a  biQ  for 

liged  and  proved  that  the  plsMHiff  had,  Mlhini^lf  and  wife  against  thft  wecnton  of  tlv 
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wiU  of  his  deceated  auter  for  the  parment  of 
Imcies  beqneatlied  by  her  to  him  nid  biff  wMb. 
Ibe  executon  in  their  ansirer  admitled  suffi- 
oent  assets,  but  stated  Oat  te  £&&er  of  die 
plaintiff  and  testatrix  had  derised  certain  pro- 
perty to  his  children  (7  in  nomber)  as  tenants 
in  common;  that  the  plaintifi;  with  three 
others,  (of  whom  the  testatrix  was  not  one,) 
occnined  a  boose  so  derised  for  several  years, 
whereby,  as  the  defendants  submitted,  oceups- 
tlon-rent  to  a  coDsiderable  amount  became 
due,  and  they  claimed  for  the  estate  of  the 
testatrix  and  as  a  set-off  aginst  the  said  legacy 
bequeathed  byher  to  the  plaintiff,  a  proportionate 
ahare  of  what  the  Master  should  find  due  from 
him  in  respect  of  such  occupation.  The  plaintiff 
then  amended  his  bill,  and  stat^  that  be  had 


protest  from  Mr.  Parker,)  from  which  it  wat 
attenmted  to  show  tiiat  tb»  plsMliff  eonaidered 
mmsclf  SmIo  for  the  mtin  mopvls. 

The  Lmr4  CkmueUhr,  wilho«i  ^Mfi^f  the 
completion  of  Mr.  Parkir^9  reply,  iecidea  that 
^e  Vtce-ChanceHer's  decree  comd  not  stand* 
There  was  nothing  in  other  of  the  aets  of  par« 
liament  leading  to  the  eonehisioQ  for  which 
the  dflfondants  contended.  Nothing  to  ahow 
that  the  occupation  of  the  housa  was  not 
equally  open  to  the  other  tananta  in  common* 
The  plsMktiff'a  inH»ressioathat  he  was  liaUs  to 
some  rent  is  not  surpriaiag,  as  it  ia  stated  that 
a  hransh  of  thia  court  was  under  the  same  imp 
pression.  There  is  no  evidence  of  any  agpst»» 
aaeBt  to  p&jr  rent;  the  answer  simply  atatea 
that  the  pUmtiff  occupied  the  house*  and  no 


occupied  it,  but  not  in  exclusion  to  the  other  further  answer  was  put  in  to  the  amended  bilL 
tenants  in  common ;  tliat  he  had  occupied  the  Several  cases  had  been  cited»  but  they  did  not 
bouse  as  administrator  of  his  father's  wH,  the;  show  anthoiity  for  one  tenant  in  common  te 
executors  of  which  had  renounced  probate;' diai^  the  other  with  rent  in  the  absence  oC 
and  that  the  claim  for  such  rent  (if  any)  was  any  agreement ;  and  it  would  be  a  novel  doc» 
barred  by  the  Statute  of  Limitations.  The  tnne  to  his  lordship  if  such  could  bave  been 
defendants  did  not  put  in  my  further  answer ;  maaatttaed.  The  appeal  mnut  ^erefore  be 
and   Vtce-ChanceUor    Wigram    (3  Hare,  97)!aliow«d. 

decreed  payment  of  the  l^acies,  subject,  as  to  |  The  dispoaal  of  this  question  obviated  the 
the  plaintiff's  legacy,  to  such  equitable  set-off;  necessity  of  hearing  another  appeal  in  the  sama 
ae  the  Master  should  find  due,  as  aforesaid.  { cause  wnich  tbe  defendants  l^d  lodged  in  rfr* 
fVom  this  part  of  the  decree  the  plaintiff  now  spect  of  cetain  exceptions  to  the  Master's 
appealed.  I  report, 

Mr.  James  Parker,  with  whom  was  Mr.  Ba^  Mr.  J.  Parker  asked  for  costs,  but  the  Lord 
skmoe,  contended— first,  that  there  was  no' CaianeeDor  would  only  give  th«Bto.the  hearing 
equitable  set-off;  secondly,  that  there  was  no|  of  the  cause;  the  subeequent  proceedings  in 
occuimtiou-rent.      They  sought  for  a  decree  the  Master's  office  and  the  prcsent^application 


that  the  legacy  interest,  and  costs,  should  be 
paid»  as  the  answer  achnitted  sufficient  assets. 
On  the  first  point  were  cited  itawnmT.  Samuel, 
1  Cr.  &  PhU.  161,  172;  Vice-ChanceHor 
Wigram's  observations  upon  that  case  in  Dodd 
v.  Lfdall,  1  Hare,  337 ;  Gordon  v.  Pym,  3 
Hare,  234.  Upon  the  second  point  a  passage 
vaa  quoted  from  Co.  Litt  p.  199,  b.,  sec.  323, 
to  prove  that  one  of  several  tenants  in  common 
could  not  have  formerly  against  the  others  any 
remedy  for  mesne  profits,  nor  any  action  for 
trespass,  but  was  confined  to  an  ejectment  in 
regard  to  his  moiety.  Reference  was  also  made 
to  the  statute  of  4  Ann,  c  16,  s.  27,  and 
Wheeler  v.  Horn,  Willes,  208. 

Sir  F.  Simpkinsou,  Mr.  Rolf,  and  Mr.  Hishp 
Clarke  in  support  of  the  decree  contended,  that 
if  not  strictly  an  equitable  set-off,  the  amount 
found  by  the  Master  to  be  doe  might  be  de- 
ducted from  the  legacy  upon  the  snthority  of 
TVinter  v.  Morgan,  8  Vcs.  143 ;  Jeffit  v.  Wood, 
3  P.  Wms.  138 ;  Rankling  v.  Barnard,  5  Mad. 
32 ;    Exparte  (TFerraU,  1  Glyn.  &  Jam.  347, 
(374  ?};  CampbeUv,  Graham,  I  Russ.  &  MyL 
453,  S.  C. ;    Campbell  v.  Sandfbrd,   8  Bligh. 
622 ;    Barrn^  v.  Rawe,  I  You.  &  CoL  C.  C. 
183  it  i83 ;  Cherry  v.  BonUbee,  4  Myl.  &  Cr. 
442.     As  to  occupation-rent  between  tenants 
In  oommon^hey  referred  to  3  &  4  W.  4,  c.  27, 
and  the  case  «  Henderson  v.  Bason,  decided 
by  the  Vice- Chancellor  of  England,  10  Jur. 
821 «      With  respect  to  the  Statute  of  limi- 
tationa  in  the  case  of  a  set-off,  they   cited 
Courienay  v.  Williams,  3  Hare,  539.     Two  of 
the  ptaintifiTs  letters  were  also  put  in,  (cmder 


were  consec^uent  upon  an  error  of  the  ccrart,  m 
which  case  it  was  not  the  rule  to  give  costs. 


IBUim  C0ttrt 

BrmUw.  T.  London  and  North  Western  Rail- 

isof  Cosyony.    Dec.  7*  1846. 

CBOffi  MOTION8«-*Rt0in  TO  BBOIN. 

A  motion  to  disso9ee  an  injmseiim  skonld  be 
disposed  of  befi^re  m  moiiom  to  etttsmd  the 
injunetion  is  heard,  oHhomgh  iho  noUce  6f 
the  latter  motion  shnmld  ha^e  been  first 
gwen* 
This  was  a  motion  to  extend  an  injunction 
obtained  against  the  London  and  North  Wes- 
tern Railway  Company.     There  was  a  cross 
motion  to  dissolve  tne  mjunction. 

Mr.  Cooper,  for  the  first  molioii,  eontended 
that  he  had  the  right  to  begin,  inaa«uch  a» 
the  notice  of  the  motion  to  extend  was  prior 
in  time  to  the  notice  of  the  motion  to  dissolve 
but 

Lord  Langdale  held  that  tbe  mo^n  to  dm- 
solve  ought  to  be  betirtl  first,  inasmuch  as 
the  motion  to  extend  would  have  no  tooma 
standi  if  tbe  motion  to  dissolve  should  be  sue- 
cessful. 

fPict'Cbaiutllor  of  (Pntlsnir* 
Traaers  v.  i^M«r.    Dee.  l^  1846. 

PROD0CTION  OF  DOCUMRNTt,— AM«Nnill8 
BILL* 

A  motion  /br  the  production  of  document 
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may  be  made  up(m.  the  answer  to  a»  ori- 
ginal biU,  aUhouffh  the  bill  hoe  subse- 
quently been  extensively  altered  by  amend' 
ment,  and  it  is  not  ineumbent  upon  the 
plaintiff  to  show  that  the  documents  do 
not  relate  to  part  of  the  bill  struck  out  on 
such  amendments. 

This  was  a  motion  for  the  production  of 
documents. 

Mr.  Bethell  for  the  motion. 

Mr.  J.  Parker  objected  that  the  motion  was 
made  upon  the  answer  to  the  ori^nal  bill, 
and  that  since  that  answer  was  put  in,  the 
bill  had  been  amended  by  striking  out  the 
greater  part  of  it,  and  introducing  a  variety 
of  statemenU,  so  as  entirely  to  alter  the  case 
originally  made,  and  he  contended  that  it  was 
incumbent  upon  the  plaintiffs  to  show  that 
Ae  documents  for  the  production  of  which  ho 
now  moved  did  not  relate  to  the  part  of  his  bill 
which  he  had  struck  out. 

His  Honour,  however,  held  that  the  onus 
lay  upon  the  other  side,  the  plaintiff  had  a 
nght  to  read  the  answer  to  the  original  bill, 
and  the  defendant  might,  if  he  pleased,  show 
that  the  documents,  or  any  of  them,  did  not 
relate  to  the  case  now  made  by  the  plaintiff. 


Talbot  V.  Bmlkley.  Michaelmas  Term,  Nov.  26, 
1846. 

FRIVOLOUS    DBMURRBR.  —  8IONINO    JUDG- 
MBNT.^ISSUK.-- TRIAL.  . 

A  drfendani  having   demmred  to  a  repH- 
cation  to  one  f^  several  pleas,  a  judge 
ordered  the  demurrer  to  be  set  aside  as 
frivolous,  and  the  plaintiff  to  be  at  liberty 
to  sign  judgment.     The  plaintiff  entered  up 
judgment   accordingly,  and  proceeded  to 
trial  with  the  other  issues.    On  motion  to 
set  aside  the  judge's  order,  trial,  and  sub- 
SMuent  proceedings.  Held,  Jirst,  that  as 
the  mis  did  not  ask  to  set  aside  the  issue, 
there  was  no    irregularity  in  the    trial. 
Secondly,  that  the  judgment  signed  was 
trregular,  and  that   the  phinnff  should 
have  applied  to  a  judge  to  strike  out  the 
plea.    Alderson,  B.,  dissentiente. 
This  was  an  action  by  drawer  against  ac- 
ceptor of  a  bill  of  exchange.    The  defendant 
pleaded,  secondly,  "  that  whilst  the  plaintiff 
was  the  holder  of  Uie  biU,  and  before  the 
Mmmcncement  of  the  suit,  he  indorsed  and 
delivered  the  bill  to  a  person  to  the  defendant 
nnknown,   snd  the   dcfencknt    then    became 
liable  to  pay  the  amount  of  the  bill  to  the  said 
person,  who  from  the  time  of  the  said  indorse- 
ment had  been  and  still  is  the  holder  thereof, 
and  entitled  to  sus  thereon."     Replication: 
that  the  said  person  was  not,  when  the  action 
was  commenced,  the  holder  of  the  bill  in  the  de- 
clwation  mentioBed.    The  plaintiff  having  ad- 
ded  the  sidsiUim,    and  deli  vend  the  issue 
with  notice  of  trial,  the  defendant,  who  was 
under  terms  of  plsadinff  issuably,  struck  out 
the  sunilitur   to  the^wve  replication,  and 


specially  demurred  thereto.  A  suouno&s  was 
taken  out  to  set  aside  the  demurrer  aa  &ivo« 
lous,  when  Piatt,  B.,  made  the  following 
order: — "  I  do  order  that  Uie  demurrer  to  the 
replication  to  the  second  plea  be  set  aside  as 
frivolous,  and  that  the  plamtiff  be  at  liberty  to 
sign  judgoient  on  that  plea;  that  the  issue 
and  notice  of  trial  already  given  do  standi  and 
that  the  issue  and  jury  process  be  amended  if 
necessary.''  The  ulaintiff  then  entered  into 
judgment  on  that  plea  by  nil  dicit,  and  went 
to  trial  with  a  special  venire  to  assess  the 
damages.  A  verdict  having  been  found  for 
the  plaintiff,  a  rule  was  obtained  calling  on 
him  to  show  cause  "  why  the  order  of  Plait, 
B.f  should  not  be  rescmded,  and  whj  the 
judgment  signed  in  pursuance  thereof,  and 
the  trial  and  assessment  of  damages,  and  all 
subsequent  proceedings,  should  not.  be  set 
aside." 

Humfrey  and  Hawkins  showed  cause.  Tlie 
demurrer  having  been  set  aside  as  frivolous, 
the  plaintiff  was  regular  in  signing  judgment 
as  for  want  of  a  plea.  At  all  events,  there  was 
no  irregularity  m  trying  the  issues,  as  the 
replications  concluded  to  the  country,  and  the 
defendant  was  bound  to  take  short  notice  of 
trial.  Besides  the  rule  does  not  ask  to  set 
aside  the  issue  delivered,  but  only  the  trisL 
While  the  issue  stands  there  is  no  ground  for 
setting  aside  the  trial.  Where  an  appearanee 
has  l^n  entered  by  the  plaintiff  for  the  de- 
fendant, without  personal  service  of  the  writ 
and  a  declaration  has  been  filed,  the  defendant 
should  move  to  set  aside  the  appearance  and 
not  the  declaration.  Brooks  v.  Robarts,  3  D. 
4-  L.  13. 

Bovill,  cootri.  The  rule  seems  to  set  aside 
the  order  of  Piatt,  B.,  and  all  subsequent  pto* 
ceedings,  and  it  is  drawn  up  on  reading  the 
issue.  If  the  demurrer  was  not  frivolous!,  the 
order  was  wrouff.  Fraier  v.  Welch,  8  M.  ft 
W.  48,  is  an  autnority  to  show  that  the  TepJH^ 
cation  is  bad.  But  though  the  demurrer  was 
set  aside,  the  plaintiff  could  not  treat  the  plea 
as  a  nullity,  and  «gn  judgment  as  for  want  of 
a  plea.    Hitchcock  v.  fValton,  5  Scott. 

Pollock,  C.  B.  The  rule  must  be  dis- 
charged :  it  asks  to  set  aside  the  trial  and  as- 
sessment of  damages,  but  does  not  seek  to 
set  aside  the  issue  upon  which  that  is  founded. 
Those  who  come  to  complain  of  an  irregula- 
rity should  be  careful  that  they  themselves 
are  not  irregular.  It  mav  be  that  so  much  of 
the  order  as  follows  the  plaintiff  to  sign  judg- 
ment is  open  to  objection.  Hiiehco^  t,  w3- 
t4m  ehows*  tlmt  TtSkdet  similar  circumstances  a 
general  judgment  is  wrong,  and  that  there 
ought  to  be  an  fq>plication  to  ajudge  to  set 
aside  the  particuhur  pleading.  The  rule  wiQ, 
therefore  oe  discharged  without  costs. 

Parke,  B.  I  am  of  the  same  opinion.  I 
do  not  see  how  such  a  judgment  could  be 
correctljr  signed.  The  case  referred  to  shows 
that  a  ludgment  signed  upon  the  whole  it* 
cord,  wnere  the  defendant  (mooses  to  abnuden 
one  of  Ins  pleas,  is  incorrect.  In  this  casc^ 
there  should  have  been  an  application  to  a 
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judge  to  strike  out  the  second  plea.  With 
respect  to  the  other  point,  though  the  rule  is 
dnorn  up  on  reading  the  issue,  it  does  not 
ask  to  set  aside  the  issue,  and  we  ought  not 
to  set  aside  a  trial  when  we  see  that  substan- 
tial tnstice  has  been  done. 

Aidenon,  B.  No  doubt  a  MtoIous  demurrer 
must  be  treated  as  no  pleading  at  all ;  but  then 
the  question  is,  what  judgment  is  to  be  signed  ? 
The  case  referred  to  shows,  that  under  its  par- 
ticular circumstances,  it  was  irregular  to  sign 
judgment  on  the  whole  record ;  and  the  court 
say  that  the  proper  course  was  to  apply  to  a 
judge  to  strike  out  the  other  pleas.  But  inas- 
much as  in  the  case  of  a  frivolous  demurrer 
Uie  role  of  court  enables  the  judge  to  give 
leave  to  siau  judgment  as  for  want  of  a  p[ea, 
I  do  not  think  that  case  f^ovems  this. 

Pkat,  B,  I  agree  in  opmionwith  my  brother 
Parke,  Rule  discharged  without  costs. 


CHANCERY  SITTINGS. 
Hiiary  Term,  1847. 
liorH  ClMtcUor. 

AT  WISTMINSTSK. 

.  Jan.  11    Appeal  Motions. 


Hoaday 

Tuesday  .    . 

Wedneaday 
Thnnday   . 
Friday 
Batnrday 
Moaday      . 

Wedneaday 

ThoTiday  . 

Friday  .    . 

Satoidar  • 
Mo«da/  . 
Toaaday  . 
WedMiday 
Thuraday   . 

Friday  .    . 

ovmriiay 
Monday 


Appaals. 


.a  C General  Petition-day~Pa- 

(     tittons. 
13\ 
.  14 
,  15 
,  16 
•  18 
.  19 
,  10^ 
9t    Appeal  Motions. 

[  „  (  Petition-dav)  Petitions, 
(unoppoaea  only)  and  Ap- 
peala. 


-r 


Appaala. 
J7} 
.    .  t8    Appeal  Motions. 

{(Patition-dav)    Petitions, 
(onoppoaed  only)  andAp- 
peala. 
•    .  30    Appeala. 
Feb.  1    A  ppeal  Motions  &  Appeala. 


MoBday    • 
Toeaday    • 

Wedaeaday 
Thuraday  . 
Friday  .  , 
Sataraay  • 
Hooday  • 
Tnesday  . 
Wedaaiday 
Tborsday  . 
'Friday  .    , 

Tueaday    , 
Mredasadiy 


ittaetn  of  tt<  Kolli. 
HUary  Term,  1847. 

AT   WasTMlliaTBB. 

Jan.  ti    >loiiona. 

^2  \  Petitioaa   w  •  tW 


Genaial 

14* 

15 

16 

18 

19 

so 

St 

S«.. 

fSi  Pleas,  DsBMineis, 

FutAef  DiNcliona, 

Ezceptiona. 


Paper. 


Pleas,  Damnrrera»  Caaaea, 
Fur.  Directions  and  £x« 
oeptions. 


Motions. 


.  S6\ 

s?/ 


Caasaay 
If  and 


Thuraday 
Friday  . 

Saturday 

Monday 


•    .  S8 
.    .  «9 

i    .30| 

Feb.  1 


Motiona. 

;  Petitions 

Paper. 

Motions. 


23/ 


in    the   Gcosfsl 


Short  Cauaea,  Conaent  Cauaea,  and  Consent  Pe* 
Utiona  erery  Saturday  at  the  aitting  of  the  court. 

NoTicB.— Conaant  Petitioaa  must  be  pnaantad. 
and  copiea  left  with  the  aecreUry»  on  or  before  the 
rhuradaT  preceding  the  Saturday  on  which  it  ia 
intended  they  ahould  be  heard. 


Monday 
Tuesday     . 

Wedneaday 
Thuraday   • 

Friday  .     . 

Saturday  . 
Monday  . 
Tuesday  . 
Wedneaday 
Thuraday    « 

Friday  •    . 


Saturday  , 
Monday  . 
Tuesday  . 
Wednesday 
Thuraday    . 

Friday      . 


Saturday 
Monday 


Vfot-GtattccIIor  of  Cnslatil^. 

•    Jan.  11    Motjona. 

General  Petition-day.  «m 
Petitions. 

Pleas,  Demurren,  Excep- 
tions, Cauaea,  and  For* 
tber  Directiona. 

Short  Cauaea,  Unopposed 
Patitiona  and  Cauaea. 

^pi  Pleas,  Damurren,  Except 
lor  *^^"»  Cauaea,  and  For* 
SO;      ^''^  l>irection8. 

tl    Motiona. 

Petition-day  (unoppoaed 
first.)  Short  Cauaea,  and 
Cauaea. 


19  I 


Feb. 


I  Pleaa,'  Demurrera,  Excep- 
tions, Cauaea,  and  Fur, 
Dirs.^ 

28    Motions. 

Petition-day    (unoppoaed 
S9        flrat),  Short  Cauaea  and 
/     Cauaea. 

I  Pleaa,  Demurran.  Excep- 
30  <      tiona.  Causes,  and  ^"-^ 
I '     ther  Directiona. 
1    Motiona. 


Fnr- 


Monday  .  Jan.     11    Motions  and  Cauaea. 


Tneaday  . 
Wedaeaday 

Thursday  . 
Friday  .    . 

Saturday     . 

Monday  . 
Tueaday     . 

Wednesday 
Thucaday  . 

Saturday     , 

Monday  . 
Tueaday     . 

Wedneaday 
Thuraday  . 
Friday 

Sativday  . 
,  Monday    *. . 


(Geoeral  Petition-day.)  Pe- 
titions and  Cauaes. 

Bankrupt  Petitions. 

Pleas,  Demurrera,  Exeep- 
tiona,  Cauaes,  and  Fur» 
ther  Directiona. 

Short  Causes  and  Ditto. 
.»  (  Pleaa,   Demurrera,   Exeep* 
'     tiona,   Cauaea   and   Far- 
ther Directiona. 

Bankrupt  Petitions  and 
Ditto. 

Motiona  &  Cauaea. 


IS 

13 

14 
>  15 

.  16 


19 


^  i  (Petition^y)  Petitions  sad 
'••  I     Cauaea. 


Feb. 


tS    Short  Cauaea  and  Cauaae. 

f  5  ( I*'®***    Demurrers,  Excep- 

0^  \     tions,  Cauaea,  and  Fur. 
^^\     Dira! 

A-  \  Bankrupt    Petitions    sad 

^  \     Ditto. 
.  S8    Motiona  and  Cauaes. 

OQ  KP®^>t>oi^*^)P®^^onsaBd 

^  (     Caaaes. 

80  . 
1 


Sbott  Cansea  aad  Causss. 
Motions  and.  Caasas. 


i38 


ChmicerySU(^n9$.-4JhaMnfVauselMts. 


1^ice-Ct«nreTlor  MKgmi. 

,    Jm.  11    llatuMii  and  Ctaset. 


Tuesday  . 
Wedneaday 
Tburaday  . 
Pridar 

teurday    « 

IConday 
Tuesday    . 
Wednesday 

Thursday  . 
Fxiday  .    . 


Saturday    • 

Jlooday  . 
Tuesday  . 
Wednesday 
Zknsday  . 

Friday 


Saturday 
Monday 


Feb< 


?')piaa»,  Demarrara,  Excep- 
^\    tiona,  Cauaea,  and  Fur. 

It)  ^ 

I  Short  Cansas.  Cause  Pati- 
16  \     tiona,  (unappoaed  first,) 
(     sad  Caoaas. 

18  (  Pleaa,  Demurrets,  Ezcep- 

19  }       tions,  Causes,  and  df'ur- 

20  (      ther  Directions. 
SI    Metiocm  and  IMtto. 

(Pleas,   DeiBurrera,  Excap- 
SJ  }     tions,  Further  Directions, 
(     and  Causes. 
/Sbart  Causes,  Cause   Peti 
iS)      tions,  (unopposed  first,} 
I      and  Causes. 
Pleas,   Demurrers,  Excep 
tions.  Causes,   and  Fur 
dira. 
d8  'Motions  atadDhto. 

iPleaa,  Demurrers,  Exoep- 
tiona.  Causes,  and  For. 
Dirs. 
i  Short  Causes,  Cause  Peti- 
tions, (unopposed  ficst,) 
and  Causes. 
1    Motaona  and  Causaa. 


Bsker  «.  Gibaoii,  flaaie  v.  PeanoD,  fcr.  diii.«id 
Oairfy  ».  Aniiw*«r,  «o^  3  ■••»,  mild  «Br .  *fc 

Itriitard  u,  YaiMf,  Dwwry  ».  IHriua,  *»  »• 
I.  and  caaii  and  praDOB. 


CHANCERY  CAUSE  LIST. 

ittatter  oi  t|c  Volls. 
HUarf  flerm,  1847. 

(jvnoaBNTs  reurvtd,) 
Stand  ovor.  Hicks  ©.Lord  Alranley,  plea. 
Ottley  ».  Gray,  causa. 

FLEAB   AND   DEUURRBRS. 

Stand  Mr^  Deaa^  Ely  v.  Gayfafd,  aix-pJ«a»- 

Puredes  «.  Lazardi,  plea. 

Welham  v.  Welham,  objection  fot  want  of  partiea. 

Same  v.  Same  ditto, 

Suffield  cu  Bond,  exons. 

CAUSKS. 

Third  cause  day.  Batter  Tirrn^  Walton  »,  P^Mer. 

XX,,  A.J,B,Hopet>,Hape. 

j>p.  A.  J.  Hope  V.  Same. 

Do.  H.J.  Hope  f.  Same. 

S.  0.  to  jf/e  ttippL  hil^  lieJa  «.  Bexley,  Swna  v. 

ISame,  exons.  t»  j  i  • 

Part  heardy  5rd  cauis  Aiy,  Ea*f«r  Term,  Hodgkin- 
«on  V.  Cooper,  and  axons. 

Part  heard,  Srd  eatm  day,  "EatUr  Term,  Chorch- 
jnan  v.  t)apon,  fur.  dirs.  and  costs. ' 

third  catuB  day,  JSativr  TmrnjU^rfffw^ -^  Smr- 
grave,  fur.  dtrs.  and  costs. 
Part  heard,  Srd  eauee  day^  A«garand  ».  Pwry. 
Lord  Nalaon  u.LofdBndpart,  fur.  dirs. and  coato. 
IBarneav.  HaatinM. 
Third  cauu  day,  Clark  «.  Cliuck. 
B&,  WmgOum  t».  Parker. 

Be.  9me«.  Same. 

HamihoBv.  Saartar,  Samlarv^  Uainiltott. 
Howard  v.Huwarfl.  .       ^^-, 

Attomey-Generdl^.  Vagdalan  College^  Oxfofa. 


Drewry,  fur.  dira.  i ^ 

fitwtfscd  •.  ttiiaaa,fardMm.— d  cm^ 
S.  g  gfcoK,  W<H>dat>.  WoQd,wllk|ititos«. 
To  pr«KflS  psiitiM*  Stonton  ••  Jemingha*. 
Kendall  a.  Granger,  Sane  «.  Same,  Same  a.  Cir- 
thaw,  fur.  dira.  and  coats, 
Thompson  «.  Clive. 
Pole  V.  Wakeman. 
HiUa  a.  Nasb. 
EVdaiton  o.  Look. 
Ataamey-GOTWid  «.  ChmxML 
WiUiam  «l  Grifttlia. 
Oanaei  a.  Ward,  Purring  u.  Sm«. 
Pooley  u.  Majufitaiks,  Same  a.  Wnllmak. 
Jfadaimr  a-  Harborne. 
Richnrdaonv.  Uaatinga. 

Wbeatley «.  VVheatley.  ,        ^  * 

Kilner  v.  Leech.  Same  t>.  Day,  fur.  dirs.  and 
coats.  „  „    ^ 

Turner  ».  Hudson  Sanw  «.  Same,  Same  a.  Scott, 
Same  v.  Great  wick,  fiir.  diia.  and  costs. 
Gardlerv.  Gardler,  fur.  dira.  and  coats. 
Pattison  v,  Hawkesworth. 
Cossense.Green. 
Plaatow  9.  Cornbkiora. 
Kerr  9.  Gillespie. 

Fryer  v.  Andrewa.  ^ 

Coles  V.  Forest,  Same  ».  Same,  Ward  a.  tJama 
Fortnium  v.  Shacke). 
Davis  V.  Roberta,  Roberta  a.  Davie. 
Syma  u.  Lee.  Corageo  t».  Saaae,  Same  v,  V«k. 
Judson  V.  Hawkins. 
Howard  a.  Prince,  Same  p.  Stapehon. 
Wood  V.  Sn*ann. 

Humble  a.  Fenwick.  <«,    .       c 

Wiggins  V.  Psppin,  Same  w.  Clarke,  bsme  f. 
Pappin,  Same  v.  Harriot,  fur.  dirs.  andtjosts. 

Carlile  v.  Morrica,  Same  a.  Same,  exona.  and  fur. 
dirs.  and  coats. 

Bowden  ».  Avery.  ^    ,   ^  *,_•* 

Attornev-Gen.  v.  East  Retford,  Same  a.  Wo<sli, 
Same  v.  Parker,  fur.  dirs.  and  cosu  and  patetaoe. 
Trotter  a.  Wulmsley. 

Attomey-Gen.  v.  Wiight,  fur.  dirs.  and  coats. 
Same  v.  Same,  supple,  bill. 
Attorney-Gen.  a.  Corporation  of  Leiceater,  fur. 
dirs.  and  costs. 

Kirton  v,  Lyne,  fur.  dira.  and  costa. 
Brown  v.  Selby,  ...  j       . 

Aitorney-Gen.  v.  Gibba,  fur.  dira.  and  eoata. 
Gordon  v.  Aibdy.  ^«tt»« 

Mason  v.  Upien. 

Baker  «.  Baylden,  Same  v.  Addey.  ^_.  ^  ^ 
Webb  9.  Earl  Shaftesbury.  Earl  Sbafteaburya. 
Arrowsmitb,  Same  v.  Panaonby,  PMsonby  «.  M» 
Smn*  ••  G«ab«m,  Same  au  Panaonby,  Same  ».  bame. 
Same  a.  Lord  Kinaansd,  Same  a.  Same,  «ame«e.llfc 
de  Mauley,  fur.  dira.  and  costs. 
Coombes  v.  Stewart 
ilAtonmr^enenl  9.S^f  Saaae  a. 
din.  mid^MrtB. 

Lord  Mostyn  e.  SpeMer,  Seme  a.  Same^a 


Part  Aasrd,  WUIU  a.  Douglas. 


AttorneyGaneral  v.  Curtiau 
Barton  v.  Mdla»  fur.  din.  end 
Petenv.  Peters. 
M'Farlane  a.  M'FaikuMi, 


L■Ma^i 
and  eoata. 
Skipper  «.  King. 


8aaMap  Goadyeaiti 


Cffmmm  Law  fUmut  XA/tg. 


Wild  V.  S«M,  t9nB«  «.  Dutboii,  Sgme  v.  LongtOD, 
Same  v.  Thexton,  fup.  'dirs.  and  eosta. 

FMretiside  o.  Fetrne,  Same  ik  KpiaatOA. 

X^autour  v.  Majoribanlcs,  Saiae  9.  Lalocir. 

Balgrave  v.  Salgrave,  Same  «.  Same. 

Watsoo  V.  Darie,  Saiae  v.  Cheater. 

TTiorp  V  Har^ef. 

Dawdiog  «.  Bariley,  Seme  v.  Same,  Same  v.  Some, 
fctssen  V.  Same,  Same  a.Bowdin^,  Samet).  Bartiey, 
Same  v.  DowcTing,  fur.  dirs.  and  costs. 

Lubbock  V.  Ckapman,  Same  v.  Labboclc,  fur.  ^ra. 
and  costs. 

Wilkinson  v.  Charleswortb,  fur.  dira.  and  cpata. 

Smith  «.  £arl  Effingham,  Same  «.  Same»  fur.  dirs. 
tod  costa,  auppl.  suit. 

Pares  v.  Hiles,  fur.  dirs.  and  eosts. 

Jennings  «.  Molea,  fur.  dirs.  and  costs. 

'^ort,  K orris  v.  Faint,  Tween  9.  Same. 


COMMON  LAW  €AUSE  LISTS. 

VEr-W  TRIALS. 

tTjidetemuned  at  the   end   ot  the  Sittingia    after 
Mkhaeimaa  Term,  1846. 

Mtdtaehutt  Term,  1845. 

Durham^ — ^Hindev.  Ratne  and  another — Serjeant 
Mnrpb^r. 

Dsooji.  ^-  Mayor,   £co.   of  Baeter   v.    Harvey 
and  another — Rogers. 

Devon. — DamereU    v.  Prothacoe  and  others  — 
Serjeant  Kinglake. 

Dmoon. — Scliank  v.  SireeSlaiid — Cookburn. 

Comioai/.— Marshall,  Esq.  «.  TJioka— M.  Sariifa. 

5oinffnrt.~Doe  d«  6«rl  of  EgreasootaDd  another 
V.  Williams  and  nnothei^-^rowder. 

Bristol, — Addison  «.  Gibson — fititt. 
Hilary  T«*w,  1846. 

Mlddleux, — Hunter  v,  Caldwell— Knowles. 

iT#k/a/€s«jr.— 'Doe  d.  Tebbutt  and  others  v.  Brent 
aii8  others — Hmnfrey. 

Loiirfon.— Wbyte  and  another  1;.  Baniby^-Butt. 

London, — Bond  and  another  v.  Kiirse  and  another 
— Knowles. 

Londtm^ — ^Tumer-v.  i%mh)er^->M.  T).  Hill. 

London, — The  Queen  v*  F.  Kensington— White- 
burst. 

Middlesex, — Lovelock  v,  FmnWyn — Petersdoiff. 
Earner  Term,  1846. 

Middlesex,  —  Pemberton  «.  Vaugbaa — Peaisoa. 

Middlesex. — ^Thompson  v.  Pettftt  and  another— 
Martin. 

MiddUeex.*^  Viaoent  v.  i)ore,  ^ezecMtrix,  Jbo. — 
PelersdorC 

London. — CtMPlis>v.<p4igh— l^lavtf  a*     .      , 

X<nMfe».^^I9ie  JMa«   iittlewoodand  aaother— 
sseneant  00  ee. 

London. — Tucker  ».  Oafkaon— -Sane. 

Undemj'   T^Qaaania>aeiyaawi^arkei.^-Saine. 

JTeiil.— Doe  d.  Jacoba  v.  PhiUipa-»Oiini^^ 

AflMr.— Staadon  «•  Ohvianaa— ^BovilU 

Smssex. — Kine  v.  Erarshed^^Chambafa* 

Surreifi    Paa*>itlia»  la.  Cdla,  JX 
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Ymk  -*MomMaiw».1&««v«Kaad«Rtth«r- 
^Mhar^— Dmidai. 


Liosrpool.— Doe  d.  Haywood  v,  Tinslay— CroiMK 
ton.  ^ 

C!Ftes<er.— Johnson  9.  Oldfield  — Chiltiaa. 

CAtf/er.^Davis  «.  Falk— Same. 

Chester. — Doe  d.  Grores  v.  Groves— Welsby. 

Glamorgan.  —  Doe  ^.  Raofaards  and  nmrdior  «• 
Evana— Chilton. 

Gtamorgan—'Doe  d.  Bennett  v.  Harrev  aod4ifr 
other— E.  V.  Williams.  ^ 

CarmarUten. — Thomas,  Esq.  v,  Frederick,  Esa*— 
Chilton. 

Carmarthen. — Same  v.  Same— E.  V.  WiUiama. 

Lineoht, — Chapman  «.  Raii^aoa— Wbitehuist. 

S(ff|ftfrd.^-Whitmor»and  others,  assigoeeeiiBA.  y. 
Leak  —Serjeant  Talfourd. 

Hereford.^EvsLM  v.  Horniatt — Huddleatone. 

Gloucester. —  Garbett  and  others  e.  Adams  -aad 
othera — Serjeant  Tallbard.. 

Gloucester^  —  Doe  d.  Dyke  v.  Dyke.  —  Secgeant 
Allen. 

5omeriet.— Paroell  v.  Smith  and  others. — Butt. 

2>0D0n.—\Voohner4uul  othera  ••  Tohf  theyouiiger 
— Serjeant  Kinglake. 

Trinity  Term,  1846. 
Mtffi/ejtfx.— Beale  v.  Moulds  &  others — Bumfrey^ 
London.  —  NichoUs  v.  Atheraione— W.  H.  Wat- 
cm. 

Xtfnrfon.—Tbe  Qneen  v.  Slesinger.— Sir  F.  Tbesx- 
g«r. 

Michadmae  Term,  1846. 

Middlesex. — Gurney.  the  elder  9.  Garoey  and  av* 
other— Sir  F.  Thes^er. 

Middlmet^i^-JCtiWmv.  CarUDg--W.  H.  Watson. 

London,  -^  B«yd  v.  Royal  Ezobange  AssinaBce 
Company — Snrjevnt  Sbee.- 

Xofu/entf— Herring  V.  Metvyard — W.  H.  Watson. 

London,  —  Simpson  v.  Margitson  and  otheia-— 
Same. 

3/oRtgomerv.— Middleton  v.  Bedward  and  anoflMT 
— Wehby. 

Carnarvon.  —  DaTies,  a  pauper,  v.  -WllUaiu  -^ 
TcMrnahaod. 

Chester, — Joynson  v.  GarfitI — ^WeMiy. 

JVotff.— Pott  and  another  «.  Flather^Wildnan. 

Leicester. — Haasell  v.  Homing — Hamfrey. 

KiiTifc.— Lockwood  «.  Wood— W.  H.  Watson. 

Liverpool. —  M*Ewin  9,  Wood,  the  younger, -and 
others— Knowles. 

LiMrpoo/.^*HobBOn  «nd  others,  assignees,  Aeo.  v. 
Garaer.— Same. 

Ken^— Nunn  v.  Jackson— Serjeant  Channell. 

Essex, — Constable  «.  Martin.— Same. 

Surrey.— Caimtheniv.  West.— 'Chamook. 

NortfiVA,— Barton  «.  Soott-^^-CMalley. 

l^^orwiofr.— 'Ltnibvd  v.^ttarey— Same. 

Carmarihemt  Baiyen  «.>0wen  and  another— W. 
H.  Wataon. 

Devon. — Harriaonir.  Bankart — ^Crowder. 

CW*itiiatt.— Stevens '•v.^eaeoeke    Cockhani. 

WMts. — Robina  «t,  FAnn«ll  and  otbers—CroiiflBi. 

Somerset,  ^  The  Qneen  ip.  dw^  — Serjeant 
Kiniflate. 

TVtsd  during  Mieliuilmas  Temtj  1846. 

Middlesex.  —  GieriUe  «•  Stultz  and  x>thany  ia 
error — Baratow, 

srsciAL  oaaaa  jnvn  DBMunRSRS. 
JBtaryTtrtn^Wtr, 
Dry.— So  adding  «.^^ofattt,  special  case. 
W(gleaworth  and  Co.  —  t)ak  «.   PoUard  and 
o<bara,  dittos  to  atand-^var^till  jiu^ant  igtr^nia 
'Ooaliatgia.Veley. 

Yallop.— Sbarpn  o.  Black,  «&«  4«A. 
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Cimmtm  Lmo  Ctm§e  lMt$. 


NoroatO— Naffton  v.  Boodle,  sued  with  othen, 

Noreutl^^Nawtoa  v.  Roire  tnd  Nonotn,  fuod 
with  anocher,  dem. 
Pari(«B.— Cobb  v,   AUta  and    another,  apactal 


ChMo. — Htttt  V.  Monall,  dan. 
J.  Williama.— Williaina,  aaaignaa,  &c.  «.  Cham- 
ban,  dam* 

Rooha  and  Co.--Bla|^  v.  Gibson  and  another. 


Andrawea.— Andrewes  v.  The  Right  Hon.  Baron 
Lyndburat,  dam. 

Babb  and  Co.— NieoU  v.  Orgill,  dem. 

Weymouth.— Doe  dem.  Renon  and  another  v. 
Aahley,  apecial  caae. 

Sudlow  and  Co.— Doe  d.  Hawksworth  v.  Hawlci- 
worth,  special  case. 

Hughes  and  Co.— Berkley  v.  Kemp,  desk 

Hughes  and  Co— Same  «.  Maekey,  dam. 

Townahend.— Hunden  v.  Duke  of  Brunswick, 
dem. 

Vardy. — Doughty  v.  Bowman  and  another,  dem. 

Stephens  and  H. — Latham  and  another  v.  Sim- 
Blonds  and  another,  dem. 

Whitmore  and  Ca — Morris,  Bt.,  v.  Duka  of 
Beaufort,  dem. 

Webber. — Watling  and  another,  executors,  dec. 
t.  Horwood,  special  case. 

Gregory  and  Co. — Ewbank  v.  Wood,  dem. 

Buah  and  M.— Bush  v.  Weias,  dem. 

Beddome  and  Co. — Spenee  and  another  v.  Chod- 
wick,  dem. 

Skilbeck  and  H.— Goddard  «.  Wray,  dam. 

Bower  and  Son«— Fernyhough  v.  Curaham,  dem. 

Fvson  and  Co.— Clayton  v.  Hosier,  dem. 

Fiddey. — Bradley  v.  Barr,  d«ai. 

Dean  and  Son.->-Minshall  the  elder  a.  Roberts, 

Williamson  and  Hr— Robson  v.  Olirer  and  ano- 
ther, dem. 

Alger.  —  Doe  d.  Harris  and  others  «.  Taylor, 
special  caae. 

Walker  and  Co.— Doe  d.  Biddulph.  and  others 
9.  Poole,  special  caae. 

Meredith  and  Co.— Adams,  executor,  &c.  «. 
Mayor,  &c.  of  Ludlow,  dem. 

Yallop.— Bownea  «.  Marsh,  N.  O.  V. 

Richards  and  W^— Wood  v.  Myttoo,  Arrest  of 
Judgment. 

Fletcher  and  K. — ^Barker  v.  Jerris,  dem. 

Hughes  and  Co.— Berkeley  v.  De  Year,  sued, 
Ac.  dem. 

Stuart.— Colston  v.  Adams,  dam. 

Sandon.— Churchwardens,  &o.,  of  St.  Nicholas, 
Deptford,  v.  Sketchier,  special  case. 

Maples  and  Co«—  Harriaon  v.  Gales,  dem. 

Roy  and  Co. — Hall  a.  Riviere,  dem. 

Ravenscroft. — Parker  a.  Gill,  dem. 

Rawd — Wilmotv.  Bataon,  dem. 

Ererast  and  Co.— King  v.  Marman  and  others. 


Fhilp.— Rnncinan.v.  Standbroug^,  dam. 
Maddoz  and  Co. — Desvignes  v,  Burbidge,  dem. 
Kempstar.^-Hall  a.  Edmonds,  dem. 
Parkes.  —  Ellis  and  othera,  asaignees,  dec,  a, 
Russell  and  othera,  special  rerdiet. 
Morphect« — Plumer  a.  Robertson,  dem. 

Comwon  VUm* 

AhmimI  Paptr^f  Hilary  Term,  1847. 

Enlarged  RuU. 

To  5th  day. — ^Newfon  and  nx.  a.  Boodle  and 

othera ;  in  the' matter  of  Sir  George  Stephen,  Knight 

Rieketta  and  othera  v.  Bowhay  Executrix   and 

others ;  Same  v,  " 


To  6th  day.— Matthawa  «.  Laapnigwall,  4 
New  TrUU  of  Triuity  Ttnmhtt. 

MiddUtex. — Lane  v.  Dixon. 

N<w  Triali  of  MUhoelmat  Torm  Um. 

Jfid<fitaca.— Pater  v.  Baker ;  Cameron  v.  Wincb; 
Paraoos  a.  Sexton  and  another;  Wontner  a.  Sharp  ; 
Panratt  a.  Blunt;  Elderton  a.  Easmaas,  Secnatarjr  ^ 
Shaw  and  others  v,  Clarkson, 

London. — Brown  a.  De  Winton  ;  Haitleye.Caan- 
mings  Sl  another ;  Hartley  A  another  v.  CnmmxBgi; 
Baker  and  another  a.  Plaskett ;  Phillips  and  anotfaar 
a.  Nafine  and  another ;  Von  Melle  a.  Higga ;  Mollait 
a.  Wackerbath  and  others ;  Angle  a.  Gilpin ;  Mazey 

Thomas. 

Bori8,^Pryee  a.  Belcher. 

Euur. — Daines  a.  Hsath. 

ITtfnl.— Barker  a.  Stead.  * 

Surrey. — Dawson  and  others  a.  Morrison ;  Stand 

Anderaon  ;  Collins  a.  Newstaad ;  King  «.  Nor- 

sn  ;  Cottling  a.  Cox. 

LtvtrpooZ. — l'uckey,executor  a.  Hawkins ;  Wiaeh 
and  othera  a.  Hamilton  and  another. 

Nawcoit^s.-'Lambert  and  another  a.  KneQ. 

Devon. — Young  a.  Grore. 

OarmoalL — RicketU  and  others  a.  Bennett  and 
another ;  Doe  Lord  v.  Crags ;  Coode  a.  Cayaer. 

Derby, — Cox,  sunriring,  dec  a.  Glue ;  Sabm  a. 
Saint ;  Same  a.  Mousley  ;  Batho  and  an  other  a. 
BaUhyany. 

Warwick, — Valpy  and  others,  aaaagneas,  &e.  v. 
Sanders  and  another;  Turnicliff  a.  Todd. 

CUa.   AD  YVLT. 

Patteaon  and  othera  a.  Holland  and  otbem. 
To  stand .  over  till  the  ad,  /a.  in  Qnaen'a 

is  disposed  of. 

RoberU  V.  Gnineieoa. 

Rich  a.  Basterfield. 

Doe  (Harrison)  a.  1 

Niaa  a.  Daries,  £aq. 

Boyson  and  another  v,  Gibaon  and  othars. 

Doe  (Phillipa)  v.  Aollinga. 

Brown  and  othera  a.  Mdlett* 

Ireland  v.  Thomaon. 

Clark  a*  Smith. 

Domurrafs,  Hilary  Tana,  1847. 

January  Itth  to  Thursday  14th,  Motions  io  SRsat 
of  judgment. 

Whitliog  a.  Des  Anges  and  anotfier. 

Jenktnson  and  anotbar  a.  Rsphael. 

Dixon  the  younger  a.  Cleric  and  another. 

Clarke  a.  Allatt. 

Ablett  V,  Clarke. 

West  a.  Nibbs,  (sued,  fte.) 

Scott  and  anotlier  a.  Berkeley. 

Chadwick  a.  Herepath. 

Francis  a.  Dodsworth. 

Richardson  a.  Tubbs,  Esq. 

Crompe  a.  Hunter. 

Webba.Hurrall. 

Cundell  and  another  a.  Dawson. 

J0II  mnd  another  a.  Viscount  Curaon. 

Holliera.  Laurie  and  another,  (aoed,  &c. ) 

Bsttershell  and  othera  a.  Biahop  of  WinehaHnr. 

Ring  and  others  a.  Newman. 

January  l5tlvto  tOth,  Speoial  argnmanta. 

Fearn  v  Cochrane. 

Capel  and  others  a  Jones. 

Hunt  a.  Shaw. 

January  flat  to  90th,  Special  argoments. 

THE  EDITOR'S  LETTER  BOX* 

Thb  letters  of  "  A  Special  Pleader  ;•*  -Vhi. 
dez,'*  and  others,  are  uoavoidably  defemdL 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATQRDAY,  JANUARY  16,  1847. 


^  Qaod  magisad  kos 
Fertiaet,  •t  neMire  malum  Mt,  aaitamM.*^ 


HORAT« 


PROPOSED  LAW  REFORMS- 


OPBBATION  Olf  THE    LAST  INSOLTBNT  ACT. 

As  it  appears  from  the  Lord  Chancellor  s 
Secretary  of  Bankrupts*  letter,  addressed 
to  the  Secretary  of  the  Society  for  Amend- 
ing the  Law  of  Bankruptcy  and  Insolvency, 
which  appeared  in  our  last  number,*  that 
the  Lord  Chancellor  has  a  separate  bill  for 
amending  the  Law  relating  to  Insolvents, 
it  may  be  hoped  that  his  lordship  will  not 
overlook  the  manifest  and  manifold  defects 
of  the  law  as  it  is  now  administered,  and 
especially  those  created  by  the  last  act, 
the  7  &  8  Vict.  c.  06.  This  mischeviotts 
and  ill-considered  "measure,  whilst  it  in- 
flicted "  a  heavy  blow  and  sore  discourage* 
inent"  to  many  thousands  of  honest  trades- 
men,^ and  held  out  a  premium  to  the 
knavish  and  unprincipled,  has  proved  at 
the  aame  time  *'  a  mockery,  a  delusion,  and 
a  snare,"*  to  the  unfortunate  persons  who 
were  induced,  under  false  pretences,  to 
avail  themselves  of  its  provisions.  It  was 
never  hinted  or  suggested,  during  the  pro- 
cess of  the  bill  through  parliament — and, 
in  sooth,  we  believe,  was  never  imagined 
or  dreamt  of  by  those  who  framed  and  car- 
ried it — that  its  projective  operation  was 
to  be  more  restricted,  or  the  whitewaMng 
process  under  it  less  effectual,  than  it  had 
proved  under  the  Insolvent  Acts  previously 
in  force.  The  whole  scope  and  tenour  of 
the  measure  was  professedly,  to  give  new 
privileges  and  increased  facilities  to  those 
who  needed  this  description  of  relief*  The 
passing  of  the  act  was  to  be  a  commence- 
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ment  of  the  millennium  of  insolvent  debtor^ 
All  who  were  weary  of  the  importunities 
of  creditors,  and  heavy  laden  with  pecu^ 
ntary  liabilities,  were  affectionately  be* 
sought  to  come  under  the  provisions  of 
this  act  to  the  Commissioners  of  Bankrupts^ 
who  would  give  them  rest.  A  noble  phi<^ 
lanthropist — ^The  Magnus  Apollo  of  law 
reformers — considerately  wrote  round  to 
the  prisons,  instructing  the  inmates  how 
they  might  concoct  their  own  schedules— 
with  their  own  hands  work  out  their  libertyi 
unassisted  by  the  superfluous  and  obtru* 
sive  aid  and  advice  of  either  barrister  or 
attorney  I  No  doubt  the  suggestion  wag 
sincere  and  well-meant;  but  like  much^ 
more  that  has  emanated  from  the  same 
prolific  source,  it  produced  nothing  but 
mortification  and  disappointment  to  those 
who  were  credulous  enough  to  act  upon  it. 
We  should  be  glad  to  find  some  member 
of  parliament  moving  early  in  the  sessioa 
for  a  return  of  the  number  of  insolvent  pe- 
titions filed  in  the  Court  of  Bankruptcy,  - 
under  the  7  &  8  Vict.  c.  96,  and  dismissed"* 
by  the  commissioners  in  town  and  country; 
for  some  defect  in  form,  wholly  irrespective^ 
of  the  merits  of  the  application.  We  be- 
lieve it  would  be  found  that  a  far  greater 
number  of  petitions  were  unsuccessful 
under  this  act  by  reason  of  technical  de- 
fects, than  under  all  the  statute*  previously 
in  force  taken  together.  For  some  months 
afler  the  act  came  into  operation,  our 
original  reports  furnished  numerous  in* 
stances  of  this  description,  which  were  pub- 
lished, as  much  for  the  purpose  of  warning^ 
as  of  instructing  those  who  undertook  pro- 
fessionally the  onerous,  and  generally  in« 
adequately-requited  dut^  of  Riding  m- 
solvent  petitioners  in  their  applicatioas  to 
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the  Court  of  Bankruptcy.  There  lies  be- 
fore us  a  case''  where  three  different  pe- 
titions filed  by  one  individual  at  distant  in- 
tervals were  severally, dismissed  uponjj^re- 
liminary  objedtioM  ounefy  of  m  ttdbiqal 
nature.  If  ihiir  petinbner  wav  an  honest 
many  and  there  is  no  reason  to  presume  the 
contrary,  Im  roust  have  been  in  fadigent 
cfrcumstances  before  he  applied  to  the 
court,  and  that  he  should  have  had  three 
times  to  incur  the  expenses  of  framing  and 
filing  bis  petition  and  schedule^  and  of 
giving  notice  to  his  creditors  gf  the  time 
appointed  for  the  consideration  of  his  pe- 
tition— as  well  as  of  journeying  from  a  De- 
mote part  of  Hampshire^  was  a  cruel  agr 
gravation  of  the  miseries  .of  his  situation, 
even  if  his  perseverance  had  been  rewarded 
with  success,  instead  of  terminating  in  dis- 
appointment. No  doubt,  in  tbia  case,,  as 
mmany  otliers  of  a  similar  nature^  tiie 
commissioner  unwilTingly  gave  effect  to  the 

I'lrovisions  of  the  act  of  parliaroeiit»  but  the 
.egislature  had  not  thought  fit  ,to  invest 
Bun  with  any  discretion.  The  act  perein|^ 
torlly  directs/  that  if  the  petition  anda^ 
ffdavit  verifying  it  *'  shall  not  be  in.  the 
ftrm  prescribed^  such  petition.shall  be.  dis- 
missed ;**  and  the  form  prescribed  is  se 
ingue,  and  withal  to  complicated^  that  it 
requires  no  inconsiderable  <filig^ce^  and 
in  extensive  and.  accurate  knowledge  of 
Ae  netitioner^s  circumstances^tofillapthe 
Ulanks  so  that  he, may  safely  and  eonscieo^ 
riously  verii^  iu  Those  whose  petitions 
tave  Wen  dismissed,  however,,  are  not  the 
only  parties  who  complaia  o£  the  opeattioii 
of  the  recent  act.^  Many  petilionera  who 
bave  obtained  their  fiinar  orders,  find  that 
tilie^reRer  secured*  under  sucli  erdexa  is.  of 
too  lunited  a  character  to.  entitle  those 
who  concocted  the  measure  io  aay.  claims 
on  their  grBtitude*.  Que  of  our  Qocna>' 
4feondents  some  time  since^  direeted  attcoo 
lion  to  a  case  decided  in  tlie  Court  of  Com* 
qhm  Pleai,?  in  which  It  was  hoUen.  thata^ 
llnal  order  granted  under  the  7  dc  8  Vict. 
C  96,.is  na  answer  to.  an  action,  baougfat 
ftr  the  recovery  of  a  debtmaationed  iaihe 
fiiaDlyeiits^hedule,andthat  theinsalv«ot's 
aAeiHM^IredpBoper^  ought  be  lakea.  in 
aaacotion,  iipoKi  a  Judgmeat.  obtained  In: 
ssich  an  action*.  In  the  ease  refented  to 
ifie  defendant,  i&  answeis  to  an  action,  of 
iAu,  B^lB^ed  his  final  onhnv  gfaot^^  by 
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one  of  the  Commissioners  of  Bankruptcy 
on  petition ;  but  tlie  court  held  that  no- 
thing was  to  be  found  in  the  statute  ex- 
tending its  operation  bevond  the  protection 
oith€  dWitors  BersoD.  horn  arrest  or  de- 
tentions Tc  WHS  observedtfaat  the  previous 
statute  5  &  6  Vict.  c.  116,  specified  that 
an  order  mad^  under  that  act  ni^t  be 
pleaded  in  bar,  but  the  niore  recent  act 
contained.no  such  provision,  and  it  was 
possible  Mie  legislature  intended  thatt 
whilst  the  insolvent's  person  was  protected, 
his  after-acquired  property  should  be  liable 
for  his  debts.  An  insolvent  wlio  has  taken 
the  benefit  ef  the  act  7  &  8  Vict,  c  dfi, 
rather  than  of  the  5  &  6  Via.  c.  116,  or 
of  the  1  &  2  Vict,  c  110,  as  administered 
by  the  Court  for  the  Relief  of  Insolvent 
Debtors,  is  still  at  the  mercy  of  any  of 
the  creditors  nane^  in  the.  schedule  im,  re- 
spect to  after-acquired  property.  It  is  de- 
sirable that  this  state  of  the  law  should  be 
amended  wtsbaut  dalay,>for  tlia  eiect  wSk 
be  tp  give  an,  additional  stimulus  to  litigsr 
tion,  and  induce  creditors  wbo  have  not 
already  obtained  judgm^ts  to  take  stefjs 
in  anticipation  of  those  wha  are  lass  TOp- 
lant^  in  order  to  possess  themselves  o£  the 
after-acquired  property  of  their  debtors 
who  have  taken  rite  benefit  of  this  act. 
Shrch  a  result  is  obviously  in  contraventioa. 
of  t!ie  principles  of  the  Law  of  tnsolvencyi 
as  wd)  as  Bankruptcy,  which  has  fiir  itt 
leading  object  the  et^uaf  dtatribtitioiLof  the 
insolvent's  eftectaamongst  all  his  crediCarsi 
and  the  hardship  whlcl^  it  may  infltct  ba 
the  debtor  is  only  equalled  by  tbe  unfiufr* 
ness  of  its  operation  on  the  whole  body  of 
those  to  whom  he  is  indebted-     . 


CO!fST!tUCTia?i^  OF'  STAtUTES. 


WHAT  IS  AH  ACV  OR.  **  4. 

c.97? 

Tsar  wet  &  St  6  '¥icn  <r.  AT,  irtucit  war 
bnuglit  iatir_par!iaineiir  wHea  the  pteseut 
Loid  Chief  Baron  field  thr  oflcer  oT  AN 
-•^ksferat,  amongst  other  Anig% 
s  » sweeping  pmvisioiH^  »e|i»atfiif 
ail  etottsea  and  provisiona  m  any*  set  or 
aeta  «<  caowionlyt  ^M^i  pablier  loesl,  sbi< 
prnoaal,  or  of  a  ioeal  aaidi  parsoaal  aasme," 
gtrcng  powair  le<  plead*  flie  gtMsaL  lasoe 
«!>(, aoditognraany spaeisl mUler itt  en^ 
J (torit*^ 


asctm.a» 


Construction  of  Statute, 


iti 


The  legislature  had  thought  fit  to  confer 
lliU  peculiar  privilege^  or  protect  ioi^  of 
pleading  the  general  iBsue*  and  giving  any 
apecial  del»ee  in  evidence  under  it,  upon 
great  nundMra  of  persons  acting,  or  who 
night  hare  supposed  themselves  to  be  act- 
ing, in  a  jutni  public  capacity ;  and  the 
object  of  the  repealing  clause  to  which  we 
have  adverted  appears  to  be,  to  reduce 
persons  acting  uiuler  tlis  authority,  or  sup> 
posed  authority,  of  acts  of  parlieraeni  not 
BBellj  of  a  pubHc  nature,  to  the  level  of  all 
edvera  of  her  Majesty's  subjects^  by  oblig- 
ing them  to  plead  specially  any  defence 
which,  under  ordinary  circumstances,  is 
not  admissible  under  the  plea  of  ''the 
general  issue.*'  The  terms  ia  which  the 
repeidiiig  dause  is  framed  has  prodnced 
great  difficulty  in  determining  under  what 
aeitf  the  exemption  is  stitt  preserved,  and 
in  what  cases  it  is  taken  away.  It  is  quite 
clear  that  the  only  cases  in  which  the 
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it  has  been  conferred  •  by  some  act  **  comr 
monly  called  public,  local,,  and  personaF, 
or  of  a  local  and' personal  nature  ;'*  but  the 
difficulty  arises  in  deKning  what  acts  are  to 
«. ^  ^'■-"^aa  fiJMng  within  ihiadeferTp- 


Thefirvt  case  hi  which  the  <]TiestTofl  ap* 
peaxs  to  have  been  brought  under  J^udlcial 
consideration  was  in  tlie  case  of  CkxJi  v. 
Ckmt/  where  the  questipn  was^  whether  an 
act  for  establishing  a  Court  of  Re^^oesta  at 
Sowkricb  itid  its  vscias^,  was  a  public, 
lecalt  mad  peiaoiiaf  act  wvtMn  the  5  St  B 
Vfct.  e  97,  s.  9.  Tlie  late  Chief  Justice 
Tmdai^  before  whom  the  cause  was  tried 
on  circuit,  thought  the  Sandwich  Court  of 
Bequests  Act  was  not  witliin  the  enact- 
ment;  hoe  tfaeCourt  of  Eichequer  were  of 
a  different  oyioioni  the  late  Lord  Ahinger 
observing,  that  he  could  not  conceive  any- 
thing which  couki  moce  precisely  meet  the 
description  of  a  local  and  personal  act, 
than  a  Court  of  Requests  Act. 

The  same  point  waa  uatn  raised*  and 
v)ery  fully  discnsscd,  in  the  Court  of  Sa^ 
ciiecyiom.  m  a  case  lately  repotted.*'  In 
thie.spse  the  qoestian.  arose  i«  respect  of 
proceedings,  under  the  Building  Act,  (14 
Geo.  8,  e*78,^}  which  by  sec  lOOt  enacts, 

e  "nWm, » W.  »t. 

*  In  the  eoosesof  te  argument  the  court  in- 
timated a  dear  e^ion  tint  the  NewBoilding 
Mt,  r  ft  8  ^et.  c.  84,  was  not  refen»i>active  in 
its  opefatkm,  and  did' not  apply  to  aetibnr  pr»- 
Yioosly  commenctd. 


that  **  the  defendant  may  plead  the  genend 
issue,  and  give  the  act  and  the  ^ecid 
matter  in  evidence  at  any  trial  to  be  had 
thereupon."  The  state  of  facts  on  whic^ 
(he  court  was  called  upon  to  decide  was  a^ 
follows  I— 

In  an  action  of  trespass  f5r  an  injury 
done  to  the  plaintiff's  wall,  the  defendant 
pleaded  "  not  guilty,'*"  putting  the  wordi 
^ by  statute**  m  the  margin  of  the  ^eai 
The  defence  relied  upon  was,  thac  the  acti 
complained  of  were  done  in  pursuance  of 
the  Building  Act,  (14  Geo.  8,  c.  78,)  and 
tliat  under  the  100th  sec  of  that  statute^ 
the  venue  ought  to  have  been  laid  tn  Mid- 
dlesex, whilst  it  was  m  (act  hiid  in  Surreyv 
The  answer  to  the  alleged  defence  was, 
that  the  right  of  pleading  the  general  issued 
and  giving  the  special  matter  in  evidence 
was  taken  away  by  the  stat;  5  &  6  Vict,  c; 
97>  s;  3  ;  and  that  the  defence,  that  the 
venue  war  not  laid  in  Middlesex,  was  only 
available  under  a  special  plea.  On  the 
part  of  the  defendant,  it  was  argued,  that 
the  14  Geo.  3,  c.  78,  could  not  be  con* 
sidered  a  local  end  personal  act,  inasmnt;^ 
as  it  was  printed  and  classed  by  authoritr 
of  parliament  amongst  tfie  public  acts ;  and 
that  the  nature  of  the  acts  meant  to  be 
affected  bj  tRe  5  St  6  Vict.  c.  97,  must  be 
tdten  iritlt  respect  to  &eir  parliamentBuy 
meaning.  On  the  other  hand,  it  was  con- 
tended, thet  tlie  circumstance  of  a»  act 
bemg  pmted  amongst  the  pufaUc  acts  does 
not  alter  its  natune,  at  make  it  a  general 
act ;  and  it  was  remarked,  that  an  act  for 
lighting  Grosvenor  Square,  and  another  for 
enabling  some  persons  to  dispose  of  certain 
houses  m  Lomlon,  by  way  of  lottery,  were 
printed  amongst  the  public  acts*  The 
court,  in  pronouncing  its  judgment,  took  oc- 
casion to  observe^  that  the  act  14  Geo.  8* 
c*  78»  IMS  net  an  not  eeounoely  called 
pofoln^  local,  and  pessonaU  Ibr  that  cle» 
signatiendldflMttahe  ptece  till  long  after 
the  stanxte  passed.^    It  was  sitter  diai- 

^  In  the  course  of  the  Judgment  in  this  eas«» 
Paribe,  B.,  adverted  to  the  circumstances  undsr 
which  sets  of  pariiament  came  to  be  classed  as* 
at  present  in  the  statute  book,  and  stated,  that 
''^on  the  1st  May  1 797,  the  House  of  Lords  re* 
solved,  that  the  Kinsfs  pneter  should  class  the 
genenu  statutes  and  special,  the  public  locat 
and  private^  ia  separate  volumes ;  and  on  the, 
8tth  May,  1801,  there  was  a  resolution  of  the 
House  of  Commons,  agreed  to  by  the  House  o£ 
Lords,  "  that  the  general  statutes,  and  the  pub> 
lie  local  and  personal  in  each  session  should  he 
classed  in  separate  volumes,"*  This  was  tiie 
commencement  of  the  present  yarliaaentaip 
arrangement  of  the  statutes, 

M  2 


m 


ifmo  Unlet  and  Vriert* 


tbeneir  Buildinir  Act  had  nofbe^nelk&etltliei^by  i^^ii^  to  order   and  appoint,  tbt 


amongst  the  public,  local,  and  pemmah 
acts,  *'as  it  was  clearly  of  a  local  and  per- 
sonal nature  : '  local,  as  being  iCoafiocd  to: 
local  Imita ;  peraona),  aa  afiedlmg  partioct* 
iar  descriptkina  of  peisons  only,  at  distish 
guished  from  all  the  Queen's  subjects.'* 
The  fermert  mU.  14  Geo.  3,  c.  78,  arat  of 
the  same  general  cteracter,  and  was  clefirly 
of  a  local  and  personal  Jiature,  exceptttig 
that  some  tX  the  clauses,  as  the  84th  and 
86th,  relating  to  accidental  flret,  wereof  o 
public  nature,  ^  If  the  defence  arose  out  of 
those  clauses,  it  wo^Id  probably  be  held, 
that  the  statutable  defence  was  not  taken 
away ;  but  where  the  defence  arpse  as  in 
tills  case,  under  a  part  of  the  act  which 
was  of  a  local  Mid  personal  nature,  the 
barons  all  agreed,  that* the  statutable  plea 
of  the  general  issue,  i« hereby  to  give  the 
special  matter  in  evidence  was  taken  away 
by  the  stat.  5  &  6  Vict.  c.  97.  As  to  the 
second  point,  tlie  court  thought  the  de^ 
fence  that  the  venue  was  not  properly  laid, 
would  have  been  amilable  under  the 
statutable  plea  of  not  guilty,  but  the  right 
of  giving  evidence  of  the  special  matter 
under  that  plea  having  been  taken  awoy, 
the  defendant  was  boiind  to  plead  such 
matter  specially  in  order  to. avail  himself 
of  the  defence.  Upon  these  grounds,  the 
court  gave  judgment  for  the  plaintiff. 

■  -  ,  IH»».|     .11 

ORDER  OF  THE  MASTER  OF  THE 
ROLLS  APPOINTING  EXAMINERS. 

^  8M  January,  1 94f : 

Whbrba8»  by  an  order  made  by  the  Ri|{bt 
Honourable  the  Master  of  the  Rolls,  on  the 
Thirteenth  day  of  January,  one  thousand 
eight    hundred  atid    forty-four,  it  was, 
amongst  other  things,  ordered. 
That  every  person  who  had  not  previoosly 
been  admittea  an  attorney  of  tbe  Couits  of 
Queen's  Bench,  Common  Pleas,  and  Exche- 
quer, or  one  of  them,  should,  before  he  be  ad- 
mitted to  take  the  oath  reouired  by  the  statute 
6  &  7  Vict.  c.  73,  to  be  taken  by  persons  ap- 
phring  to  act  as  solicitors  of  the  High  Court  of 
Unancery,  undergo  an  Examination  touching 
his  fitness  and  capaeitjr  to  act  as  a  solicitor  of 
the  said  Court  of  Chancery;   and  that  twelve 
solicitors  of  the  same  coart,  to  be  appointed  by 
the  Master  of  the  Rolls  in  each  year,  be  ex- 
aminers for  the  purpose  of  examining  and  in* 
quiring  touching  tne  fitness  and  capacity  of 
every  Buch«api£cant  for  admission  as  a  so- 
licitor ;  and  tnat  any  five  of  the  said  examiners 
shall  be  competent  to  'c6ndttct  the  ezaimnation 
of  such  applicant. 

Now,  in  fnnheranee  of  the  said  order,  the 
Right  Honourable  the  Master  of  the  RoUs  is 


Samuel  Amory,  Benjamin  Austen,  Michael 
daylOB,  WiUiam  Loxbam  Famer,  Richaid 
Harrison,  Bryan  Holooe,  Germsia  Xim, 
Robert  THieauey  Lumley,  Charles  Kanken, 
Chaiies  Shadwell,  WiUiam  Tooke,  and  Edwvd 
.A^fvlier '  Wilde,  solicitdrlr,  be  exambMif  mitil 
the  thirty-first  December,  otie  thooisBd  eight 
hundred  Mid  forty-seven,  to  examiaa  miy 
|K];son  (not  having  been  previously  admittad 
an  attorney  of  the  Courts  of  Queen's  Bench, 
Ck>himon  Rsas^  and  Rxeheauefi  of  OSe  «f 
tkem,)  who  shall  apply  to  be  aamitted  a  solicitor 
of  tbe  said  Court  oC  Chancery,  toncbing  his 
fitness  and  capacity  to  aet  as  a  solicitor  d  the 
said  court.  And  me  Master  of  the  RoUs  doth 
^rect  that  the  said  examiners  shall  condoet 
the  examination  of  every  such  applicaQt,as 
aforesaid,  in  the  manner  and  to  tne  extent 
pointed  out  by  the  said  order  of  the  thirt/widr 
day  of  January,  one  thousand  eight  hundred 
and  forty-fonr,  and  the  refpilations  apnrond 
by , his  lordship  in  reference  thereto,  and  in  do 
other  manner  and  to  no  farther  extent 

Lanodalb,  M.R. 


NEW  RULE  IN  THft  COURT  OP  EX- 
CHEQUER. 

SPECIAL  PAPBaS« 

Orpebbd  1.  That  there  be  two  spedsl  pa^ 
pers,  one  to  contain  all  the  demwrrert  set  dovn 
for  argument  and  the  other  all  the  iptM 
cases  and  special  verdicts. 

2.  That  each  of  tliese  papers  shall  be  caUed 
on  for  hearing  upon  alternate  paper  days,  pro- 
vided, however,  that  if  either  be  exhausted  the 
Other  will  then  be  called  on. 

|.  That  there  be  three  paper  days,  vis.  ^-' 
Monday,  Wednesday,  and  Fyiday,  in  each  we^ 
excluding,  as  heretofors/  tiie  first  fomr  and  Isa 
four  days  of  each  term. 

4.  That  this  rule  shall  begin  to  be  enforeea 
in  next  Easter  term. 


ANECDOTES  OF  LAWYERS. 

THB   tATB   MR*  DUVAL. 

Ma.  Duval  was  consulted  in  a  case  of  great 
magnitude,  and  advised  a  hill  in  chancery, 
claiming  a  very  considerable  fund;  the  suit  wu 
ia  the  tot  instanee  unsuccessful.  The  party 
again  consulted  Mr.  Duval^  who  reiterated  h» 
fbrmer  opinion,  and  at  once  advised  an  sppeil 
to  the  Lord  Chancellor. 

The  appeal  was  successful,  and  the  client 
waited  upon  him  to  elate  the  result^  and  with 
great  delicacy  offered  him  a  checque  for  2,000 
guineas  as  an  acknowledgment  for  his  valiuUe 
advice,  urging  it  upon  his  acceptance,  but  Mr. 
D.  was  inexorable,  and  peremptorily  dedared 
that  all  his  fees  had  been  paid  ana  he  woold 
not  accept  another  shilling.  It  is  said  he  ^sd 
worth  several  hundred  thousand  pounds. 


The  Small  Debt  Omrtt^ 
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SMALL  DEBT  COURTS. 


CambvidgMhife 
Ghesktre     •    • 

T}eshy%bixB      » 


A«t»  wider,  wblcl)  eKhtijUf 
Cuaru  pf  Reqaest  aie  licld. 


iaGeQ.a>c.d9     *- 


119 


3  i&  4  W.  4,  c, 
6  Wl4,c:  13   '. 
46  Geo.  3,  c.  114 


4  &  5  Vict.  c.  75 


•     PROPOSBD   CIJRCU1T8.  .      ,   !r  / 

Th&  foTlowlDg  li^t,  extracted  from  MTrJ  Bethttiier'a  ktier  to  ihe^Xord  ChftoceUor^ 
(see  p.  ^26,  (x^i^p^t)  contnips  tl)e  names, of  the  coundea  wbene  Gouru  .>of  Requeti;  now 
exiai,— the  acta. ^(ler  wi^ich  ^uch/  ooANrior  ane  helair-«|ba  pkconithere  tbey  are  haU 
'  the  aubsutttted  coMrlis. 

•  WUcreHcfd. 

Ely'    i  ■     *  "    • 
J  msbeach    '.       •  - 
•'  TWl»ttlc86i   .    .    * 
L March  ^d  Chatteris 
Hyde  ^        ^    ,>  •• 
Macclesfield, 
Stockport     . 
r  Launccstbn 

•  Belper         •        •       «     Belter 
.      Chesterfieid 

f  Dronfield  . 

'    lEckington  . 

•  Derhy .  , 
Glossop  • 

r  Ashbourne' . 

J  Bakftwell      . 

'  1  Alfi-^ton       • 

LWirksworth 

•  Crediton      • 
»      Exeter         • 

Exeter 
Newton  Abbott 

•  Tavistock 
iTotness 

•  f  Dartmouth 
/Bristol 


2  &  3  Vict.  c. 
2  &  3  Vict.  c. 


98 

104, 


I>eT0Dahire 


2  St  3  Vict.  c.  103  . 

6  Geo.  3.  c.  20  .    , 
d&3Vict.  c.  88    . 


2  &  a  Vict.  c.  103  • 

8  &  9  Vict.  c.  79  . 

13  Geo.  3,  c.  27  . 

4  &  6  Vict.  c.  73  • 

3  Vict.  c.  25      .  . 

7Wm.  4.  c.  62.  .' 

3  Vict.  c.  68      .  .  • 

4&5Vict.  c,  80  • 


)  I  :  SiOaainMI  €oitt%  ' 

Wisbeach 
Pjeterboromgh 

March 
Hyda 

Macclesfield 
StockRprt; 
'  Lauhcestoa 


'.  I' Chesterfield  • 

•  Derby' 

•  GIossop 

•  Ashbourne 

•  Bakfiwell 

;|  AboHshed* 

•  Crediton 
•|  Es«tar« 

.     Neirtoh  Abbott 


Gloucestershire    .  56  Geo.  %  c.  76 


7  W.  4,  and  1  Vict.c.-84  I  Bristol 


Ham|Mbire.    . 
Hertfordshire 
Kent.    .    . 


32  Geo.  3,  c.  77     •    • 

1  WiU.&Mar]r,  c.  18. 

5  &  6  Vict.  c.  83   .    • 

46  Geo.  3,  c.  66     •    . 
25  Geo.  2,  c.  38     .     . 

6  8c  7  Will.  4,  c.  120  . 
1  &  2  Vict.  c.  89    . 

25  Geo.  2,  c.  45   .  . 

48  Geo.  3,  c.  50  . 

26  Geo.  3,  c.  18  *  . 

47  Geo.  3,  c.  35   . 

24  G.  3,  c  8  .  .  • 

25  Geo.  3»  c.  7  •  • 

26  Geo.  3,  c.  98  • 


Cirencester  • 

Gloucester  • 
f  Col«ford  . 
\  Little  Dean  . 

Newport  • 
r  Saint  Alban's 
I  Watford      . 

>  Greenwich   . 

Canterbury  . 

{Seven  Oaks.' 

iTonbridge    . 

Deal    . 

Sandwich     . 

Dover . 

SFaversham  . 

( Whitotable  . 

Folkstone 


Lancashire  < 


4rGeo.3,Se..2.c.40{««]3d; 

47  Geo.  3,  Sea.  2,  c.  7  Margate 

47  Geo.  3,  c.  35      .    .  Ramsgale 

48  Geo.  3,  c.  5 1     .    .  Rochester 
48  Geo.  3,  c.  98      .    .  Ashton 
4&5Vict.  c.  67    .    .  Blackburn 
3Vict.  c.  18.    .    »    .  Bolton 


Tavistedc 
'{  Totasaa 

'\  Bristol* 


;! 


'C.  Cirencester    ) 
J  Stow  >• 

(  Stroud  J 

'     Gloucester 

Speech-house  Forest  o£ 

Dean 
Newport 
.     Sunt  Alban'a 
.     Watford 

•  Greenwich 

,     Canterbury   . 

•  Seven  Oaka 

•  Tonbridge 

•|  Deal' 
.     Dover 

•  5  Faversham 

'.     Hythe 

Gravesend 
,      Dartford  . 

'  \  Ramsgatef 

Rochester 

Ashton 
.     Blackburn 
•     Bolton 


?*« 

TU^SmallJMi  Courts. 

ConuOes. 

Acts  QDdcr  which  cxUtlnf                      Wta»«-held. 
Courts  of  Rc^MK  MhiS.                      WBW«-«io. 

Sab«atiited  OMVta. 

rBmv^    . 

Burnley 

Lancaalure  •    . 

•   4&5Vict.  c.  83    ^ 

.«  1  CatkflHM  • 

Ciitheroe 

..Cohie 

Colne 

,- 

2  &  3  Vict.  c.  101  . 

.      Bury. 

Berry 

•6&rW.  4,c.  135 
4BG«».3>.c.  43     • 

'LlWIMKH"  •           • 

«      Maneheiter  or  SiOfisri 

Liverpool 

Miiarhiwicr' 

10  Geo.  3,  c.  21      . 

Kirkham    . 
•      Poulton     . 

Ffettwood 

• 

2  Se.3  Vict.  c.  100  . 

.      Oldham     . 

Oidham 

2&3V!ct.  c.*90    *. 

.  'cRochdale   . 

.    ?  Preacofc,  or  St  H^ten'i 

Rochdale 

4&5Vict.  c:82    . 

1      Prcacot 

2  &  3  Vict.  c.  51    . 

Wandogton        •        « 

Warriugton 

'Wigan 

X!«^  .   . 

4&5Vlct.c.r8    . 

,  <  Choiley  '  . 
.Ormskirk  . 

CaiorleV 
.      Qrmekirk 

Leicestersbire  . 

•  1  Vict  C  16 .    .     . 

Ashby 
5  Hinckley   . 
•   t  Market  BosWorth 

Ashby 

7WilL4,c.8    .    . 

Hinckley 
Market  Sbs^rtli 

6&7W.4,c.l23. 
7  Will.  4,  c.  7  .    . 
.7  Will.  4,  c.  9  .    . 

*    JLdcester.  . 

.'      Loughboh>ugh  . 

Leicester  . 
Loughborough 

\\lford     .  . 

•n 

Burgh-le-Marah 
Spilsby      .' 
Wainfleet  r      .        < 

.B^\Ay^ 

Caistor 

Caistor 

Lincolnshire  • 

•  47  Qeo.  3,  Ses.  2,  t. 

/  HorncastlB  .      . 
78\TattershaU. 

"     -Homcastle 

Louth 

y  Louth  .     • 

Saltfleet   *  .        « 

Market  Rbsen    . 

Market  Rasen 

Barton 

Barton 

47  Geo.  3«  Sess.  2,  c 

Isibsey        i 
.  1    ^Boston 

Abolished* 
Boston 

47  Geo.  3,  c.  37     . 
.  46  Geo.  3,  c.  37     . 

c  Holbeach  . 
'   f  Spalding'  . 
.      Great  Grimsby  • 

,       Holbeach 
Spalding 
Gaeat  Grimsby 

4  &  6  Vict.  c. '86    . 

Gainsborough     • 

^       Gamsborough 

2  &  3  Vict.  c.  89    . 

Grantham  ^        • 

Graatham 

18  Geo.  3,  c.  34      .* 

Hagnafoy    . 

.       Abolished) 

24  Geo.  2,  c.  16     . 

Lincoln      .        « 

Ifinco^" 

4  &  5  Vict.  c.'85    . 

1  Folkingham 
•   (NewSleaford     .        . 

'    }sieafordk 

19  Geo.  3,  c.  43      . 

.      Wragby     . 

Abolished! 

rKingsgate  Street 

'    1  The  district  selected  by 

Middlesex  .    . 

^  S3Geo.2,  c.  33     • 

J  Brentford  . 
•lUxbridge'. 
.Enfield       .        . 

.    the  County  Qcrk  eff 
•    J     Middlesex- 

2  WilL  4,  c  65      . 

.      Whitechapel      . 

r  Hackney  1. 
•    i  Stepney    J 

Norfolk.    .    • 

24  Geo.  2.  c.  62      . 
•   10  Geo.  3,  c.  20      . 

Westminjpr 
,      Lynn.   ^. 

Westminster 

Lynn 

Yannouth 

31  Geo.  2,  c.  24      . 

Yarmouth  .        • 

Nortbmnberlanii 

^*   1  Will,  and  Mary,  c. 

17     Newcastle  .     .  ♦ 

NewcasUe 

•  4&6Tictc.  87    . 

r  East  Retford      • 
.  -{Tuxford     . 
I  Worksop    . 

EastBetford*     "1 

Bawtry      . 

AMished           J 

4&5Vict.c.  79    . 

Newark      . 

Ne^k 

2  &  3  Vict.  c.  105  . 
,  1  Vict  c  36.     .    . 

Nottingham 
rOakham     .        .     '. 
*    I  Uppingham 

Oakham 

Uppingham 

ShropsHre .    . 

.  22<3eQ.3,  c.  37     . 
23  Geo.  3,  c.  73      ; 

Broselev     . 
Shrewsbury 

ShrewSDury 

Somersetshire . 

,  45  Gco.;3,  C.67      : 

.      Batb.        .        - 

Bath 

Staffordshire  « 

.  4&5Victc.81    . 

-1 

Stoke 
.Hanley      .        . 

janlcyp 

AetsvBller  ntkldi  txiniiic 


Th§  Small  2>e(/  Comrtg, 


^*r 


Staflbrdahire   .    i  43  (Jeo.  3,  c.  110  - 


fioffolk. 
finrcqr   « 


Willcahdl. 
i  WoIveriianHitoB 
-  >47'G«o.  3,  Bess.  2,  c*  71^    IptWich 


Warwickshire . 
WMtmoroiAnd 

Wiilifim    «  «% 


WbrcoiterBlure 


X  oxkslure  t    • 


4G«o.4ye.  133 

•  aViet.€.  10 

•  47  Oeo.  3,  e.  U 
«  4r'G0O.  3,.c.  41  . 


47CL3,  S.  2,8.2,  c.3» 
&  Geo.  3.'C.  9    •    •    • 

4  &  5  Vict.  c.  84  . 


48  Geo.  3,  c.  88 

.  4rtko.-^,  c.  36 
17  G«0.  3,  c.  19 
12  Geo.  3,  c.  66 

4&6Tictc.75 


2  ft  3  Vict,  c.  86 
3Vl^.c.  33.     . 


1  ft  2  Vict.  c.  90 
46  Geo.  3,  c.  135 
4Geo.  3,c.  40. 


2ft3Vict.  c.  106. 


fiouCihirark 

Brighton    . 

'Binuitighaxii 

Keodd 

Bradford 

Meycaham  . 
.Trewhrii^ 
'Calae 

Chippenham 

Corsham    . 

Amesburj. 

Fordingbridgv 
i  Chriatehurch 
\  Lymington 
*•    Ringwood  . 

^Balishtny   . 

.Wimbome  Minster 

rWeatburjr  . 

iWarminater 

.      Oldbnry     . 

8tottrt)ridge 
'  Kidderminster 

Bromnjixi  to 

NorHmeld  . 

iUdditch    . 

Kmi^norton 

Aberford    • 

^Selford 

Otley 

,Howden     . 

Barnsley  -  • 

Beverky     . 

Doncaster  . 

{Bradford   . 


-1  Keighley 
Halifax 


VHuddersfield 
f  Crowle 

4  ft  5  Vict.  c.  74    .    ,  i  Epworth    . 
t  Hatfield     . 

48  Ge<K  3)  c.  199  •    .      Hull 

{Leeds  1. 
Biratal  J. 
Pont^fraet. 
Bradford  . 
<}oole 

fiudckrafield 
^     Saddleworth 
S^   Belby 
2ft3Vict.  c.  87    .    •      Rotfaerham 
48  Geo.  3,  e.  196  .    •      BheflSeld    . 
48'Gko.  3|  c  193  .    •      Bteleshall  . 


nMitalftd  CmKi* 


•  WQlvcrhampton** 

Ipswich 

Wandsworiii 

Boufthwatk 

Bntfhton 

Birsiuiffnani 

Kendal 

Bradford 

JTrowbtidge  ' 
(  Chippenham " 

JAboli^ed' 

Christchurch 

Lymington 

Rmgwood 

Salisbury 

Wimborne  Minster 

Westbuiy 

Warminster 

West  Bromwich 

Stourbridge 

Kiddermiiister 


}• 


[  Bromsgrove 

Abolished^ 

Boston 

Selby 

I*  Abolished 

Barnsley 

Beverley 

Doneasler 
1  Bradford   1^ 
iOtlcy        J 

Kdgfaley 

Halifax 

Huddersfield 

Thomer^ 

Hidl 
(Leeds 
i  Dewsbury 
(Wakefield 

Pontcfract' 


; 


Abolished 


Rotheram 

Sheffield 

Abolished^ 


The    following    are    Mr.    Betbunes]  ..  *  The  courts  hold  at  Chsaterfidd,  Dconfield» 
•'nDles"  or  ffemrb»  with  regurd  to  the  and  Eckington  were  estabUshed  by  acts  paayd 

MbMtttted  tor  mom.  j  ^^^^  ^^^  .^^^  ^^^     ^he  population  of  th« 


«s 


The  Small  Debt  Courts. 


district  now  within  the  jurisdiction  of  the 
Dronfield  and  Eckington  courts  is  nearly  half 
the  whole  population  assif^ned  to  Chesterfield, 
to  which  district  these  towps  are  now  annexed* 
It  seems  to  me,  therefore,  that  although  Ches- 
terfield is  fixed  upon  as  the  most  convenient 
place  for  holding  the  court,  the  equitahle  claim 
of  the  clerk  of  the  Dronfield  and  Eckington 
courts  to  appointment,  un()er  tl^e  act,  for  the 
united  distnct,  should  not  be  wholly  disre- 
garded in  favour  of  the  clerk  of  the  Chester- 
neld  court.  This  object  can  be  attained  by 
substituting  the  court  at  Chesterfield  for  the 
three  Courts  of  Request,  the  effect  of  which 
will  be  to  make  the  clerks  of  these  several 
courts  joint  clerks  of  the  county  court  of 
Derbyshire,  held  at  Chesterfield  for  the  united 
district.  There  is  an  apparent  inconvenience 
in  having  joint  clerks  not  both  resident  in  the 
same  town,  yet  this  may  probably  be  obviated 
in  practice  by  the  unlimited  discretion  given  to 
the  judge  for  making  arrangements  as  to  the 
division  of  duties  and  emoluments  between 
these  oflicera  in  case  of  difference  between 
them.  The  joint  appointment,  in  this  point  of 
yiew,  is  to  be  considered  only  as  the  means  of 
securing  that  the  vested  rights  of  both  are 
duly  considered. 

*  Alfreton  and  Wirksworth  are  now  in- 
cluded in  the  district  of  the  eourt  at  Helper. 
The  clerk  for  Alfreton  and  Wirksworth  is  also 
the  clerk  of  the  courts  at  Ashbourne  and 
Bakewell,  which  courts  will  be  continued. 

•  There  are  two  courts  of  request  at  Exeter ; 
one  having  jurisdiction  to  40^.,  the  other  to 
16/.  This  IS  a  case  somewhat  like  that  of 
Bristol,  which  is  provided  for  specially  by  9  & 
10  Vict.  c.  95,  s.  35.  The  proposed  consoli- 
dation will  eflfect  a  like  arrangement  at  Exeter. 

*  This  consolidation  is  contemplated  by  9  & 
10  Vict.  c.  95,  sec.  35. 

•  The  court  now  held  at  Cirencester  has 
jurisdiction  over  the  district  known  as  the 
Seven  Hundreds  of  Cirencester,  which  include 
both  Stow  and  Stroud.  TCe  greatest'  part  of 
the  business  of  the  court  probably  comes  from 
the  neighbourhood  of  Stroud.  Under  these 
circumstances,  it  seems  to  me  that  the  clerk  of 
the  Cirencester  court  has  an  equitable  claim  to 
be  appointed  in  each  of  these  disiricts. 

'Under  47  Geo.  4.,  c.'35,  two  separate 
courts  are  constituted,  one  at  Sandwich,  the 
other  at  Ramsgate :  the  ibmMr  is  now  in- 
eluded  in  the  district  of  the  Deal  Court,  and 
Margate  is  now  included  ini  the  district  of  the 
latter.  The  most  equitable  arrangemenit, 
therefore,  appears  to  be  by  consolidating  the 
court  at  Raasgate  with  that  held  at  Margate, 
under  47  Geo.  3,  sess.  a,  c.  7,  and  the  court  at 
Sandwich  with  the  court  at  Deal*  wider  26 
Geo.  3,  c.  18. 

'The  court  now  held  st  Folkestone  is  an 
tone,  having  jurisdicfcioa  only  to40#.  It 
AOes  not  include  Hythe  in  its  district,  but  the 
court  now  proposed  to  be  established  at  Hythe 
includes  F<dkeitone,  which  seems  to  give  to 
the  cleik  of  the  Folkestone  ^court  a  claim  to 
this  appointment* 


^  Courts  are  held  at  a  great  number  qf 
places  in  the  aokes  of  Bolingbroke  and  Honi. 
castle,  under  47  Geo.  3,  sess.  2,  c.  78.  I  hxtt 
collected  them  in  such  groups  as  appear  to  be 
best  represented  by  the  towns  in  which  coozts 
are  to  be  held.  Alford,  Bureh,  Wainfleet,  and 
Spilsby  are  (our  towns,  all  utuated  in  the 
Spilsby  districtj  and  there  is  but  one  derk  ist 
the  last  three  towns.  The  courts  at  Honicsfltk 
and  tattershall^  Jx>uth  and  Saltfleet,  are  con- 
solidated on  the  same  principle. 

*  Sibsey  is  a  small  town,  in  the  Boeton  & 
trict,  and  cannot  be  conjoined  with  anj  other 
in  which  a  court  is  held  under  tbt  same  act 
There  is  therefore  no  alternative,  but  to  re- 
commend that  this  court  be  abolished,  wbidi 
will  entitle  the  officers  of  it  to  claim  compra- 
sation  under  9  &  10  Vict.  c.  94,  sec.  38.  The 
clerk  is  the  same  person  who  is  clerk  of  the 
Spilsby  court. 

J  Hagnaby  is  a  small  parish  of  only  85  per- 
sons, which,  very  unaccountably,  was  left 
under  the  jurisdiction  of  18  Geo.  3,  c.  34,  when 
that  act,  which  formerly  applied  to  the  whole 
soke  of  Bolingbroke  and  wapentake  of  Cand]e> 
shoe,  was  repealed  as  to  the  remainder  by  Geo. 
3,  sess.  2,  c.  78. 

^  These  courts  are  consolidated  on  the  same 
principle  as  the  courts  mentioned  in  note  a. 

*  The  wapentake  of  Wraggoe  was  left  under 
the  jurisdiction  of  19  Geo.  3,  c.  43,  when  that 
act,  which  formerly  applied  to  the  whole  soke 
of  Horneastle,  was  rei^aled  by  47  Geo.  3,  se«. 
2,  c.  78.  Tlie  population  of  the  wapentake,  in 
1S41,  was  3,959,  in  an  area  of  rather  more  than 
51  square  miles.  It  is  now  included  partly  in 
the  district  of  the  Lincoln  Court^  partly  in  thai 
of  Horneastle. 

■  The  act  9  &  10  Vict.  o.  95,  s.  12,  gives  to 
the  county  clerk  of  Middlesex  the  choice  oi 
districts  among  those  which  shall  be  consti- 
tuted within  the  limits  ot  jurisdiction  of  23 
Geo.  2,  c.  33. 

■  The  district  of  the  Tower  Hamlets,  for 
which  a  court  is  now  held  at  Whitechapel,  ii 
proposed  to  be  divided  into  two,  which  have 
been  called  the  Hackney  and  the  Stepney 
Court,  b^  which  names,  it  may  be  as  weU  to 
remark,  it  is  not  intended  to  imply  that  the 
court-houses  should  necessarUy  be  in  the 
parishes  of  the  same  name,  llitre  are  nov 
two  clerks  of  the  Tower  Hamlets  Court  of  Re- 

S teste,  md,  by  substituting  the  two  Coorti  of 
ackne]^  and  Stepney  for  it,  they  will  both 
become  joint  clerks  of  both ;  but  this  ajrange- 
nnent  cannot  be  earned  out  effectually,  pnlea 
thev  shall  agliee  on  the  division  of  the  duties 
and  emoluments  of  these  two  offices,  or  in  case 
of  disagreement  between  them,  unlen  the  two 
judges  of  thfiss  com:^  diaU  concur  in  making 
the  siKne  order  sespacting  them,  li  this  ean* 
not  be  secnrsd,  the  only  alternative  is  to  sab- 
stituta  one  of  these  courts,  as,  for  instance,  the 
Stepney  Court,  .for  tho  court  now  held  >t 
Whiteohapel,  under  9  W.  4,  c.  65. 

Only 0B6 eferk is  upointed  under  4&S 
Vict  c.  87>  in  Bast  Retford,  Tnzfoiti,  and 
Worksop.     He  i»  alsQ  deik  of  a  eMut  al 
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Bawtty,  which  ig  now  included  in  thd  Obn- 
caster  diBtrict,  and  Chat  court  of  requests  is 
therefore  proposed  to  be  abolished. 

^  There  is  only  one  clerk'  for  the  courts  at 
Stoke  and  Haniey. 

-  ^  These 'conrts  are  j)ropo8ed  to  be  consolir 
dated  on  the  same  principle  as  the  different 
eonrta  mentioned  In  note  (a).  The  act  appa- 
rently' autborises  the  appointment  of  two 
clerk8->0Qe  for  Wolverhanapton,  the  other  for 
Bilston,  Wednesbary,  and  Wfflenball, 

/  The  courts  at  Melksham  and  Trowbridge 
are  proposed  to  be  consolidated  on  the  same 
prindple  as  the  courts  mentioned  in  note  (a). 

*  There  is  but  one  clerk  for  tbe  courts  held 
at  these  three  towns. 

*  Only  one  derk  is  appointed  under  4  &  5 
iHct.  c.  84.  It  is  therefore  immaterial  whether 
tbe  courts  at  Amesbury  and  Fordingbridge  be 
abolished  or  consolidated  with  those  of  the 
other  towns  in  which  county  courts  are  to  be 
holden. 

»  Only  one  clerk  is  appointed,  under  4  j:  5 
Vict,  c,  75.  Kingsnorton  is  noW  included  in 
the  Birmingham  district,  and  the  court  of 
requests  held  under  this  act  must  therefore  be 
abolished. 

'There  is  but  one  clerk  for  all  the  courts 
held  nnder  the  Barkston  Ash  and  Skyrack 
Court  of  Requests  Act.  Boston,  near  Thorpe 
Arch,  roost  nearly  represents  the  Aberford  dis- 
tnct.  Otley  is  now  included  in  the  Bradford 
circuit,  and  Howden  in  the  Hull  circuit ;  the 
courts  of  request  held  there  under  this  act 
must  therefore  be  abolished. 

*'-  There  is  at  present  great  confusion  arising 
out  of  the  concurrent  jurisdiction  of  several 
courts  in  the  West  Riding  of  Yorkshire.  The 
court  at  Batley  is  no  longer  to  he  held,  and 
part  of  the  district  now  annexed  to  it  is  to  be 
annexed  to  the  Leeds  circuit.  Part  of  the 
Bradford  district  is  proposed  to  be  annexed  to 
Otlcy;  and  it  app'^ars  to  me  that  the  most 
equitable  arrangement  is  to  make  the  clerks 
of  the  Bradford  and  Batley  court  joint  clerks 
of  the  Bradford  and  Otley  courts,  the  court 
now  held  at  Otley,  under  3  Vict.  c.  33,  being 
abolished  as  mentioned  in  note  (y). 

*  Only  one  clerk  is  appointed  under  4^5 
VlcL  c.  84. 


7  Bradford  and  Huddersfield  are  now  an« 
nexed  to  the  Bradford  and  Halifax  circuits^ 
Saddleworth  to  the  South-East  Lancashire 
circuit,  and  Goole  and  Selbv  to  the  York- 
circuit ;  and  the  court  held  tnere  under  the' 
act  2^3  Vict.  c.  85,  must  therefore  be  abo« 
lished.  As  all  these  towns  are  now  Mdthin  the 
jurisdiction  of  the  court  of  the  Honour  of 
Pdptefract,  for  the  whole  of  which  onl^  one 
clerk  is  appointed,  I  think  he  has  an  equitable 
claim  to  be  appointed  clerk  to  all  the  courts 
within  the  Leeas  circuit,  which  is  in  fact  sub* 
stituted  for  the  Honour^ 

*  The  circumstances  of  t&e  Sheffield  and!^ 
Eccleshall  courts  are  referred  to  in  the  particu-* 
lars  of  the  Sheffield  circuit;  there  can  be  no 
doubt  that  the  most  advantageous  arrange* 
ment  will  be  the  abolition  of  the  Eccleshall 
court,  whicl^will  allow  of  the  consolidation  of  ■ 
that  district  with  that  of  the  Sheffield  court. 
The  steward  of  the  Eccleshall  court  will  be  en- 
titled to  compensation,  and  the  deputy  stewards 
of  the  two  courts  may  be  appointed  joint  clerks 
of  the  united  district,  in  the  terms  of  9  &  1^ 
Vict.  c.  95,  s.  11. 

The. following «re  the  proposed  Mbtro^ 
POLfTAN  Courts   in, Middlesex,   Surrejf^ 

The  annexed  particulars  will  show  approxi- 
mately how  it  is  proposed  to   divide  the  me-  > 
tropoUs ;  but  it  will  probably  be  more  conve- 
luent  in  most  of  these  cases,  to  describe,  the 
boundaries  by  the  lines  of  well-known  streets,, 
rather  than  by  following  the  parochial  bound- 
aries, which,  in  some  parts  of  the  town,  are 
very  intricate  and  inconvenient.     I  have  as- 
signed   separate    districts  to  Greenwich  and 
Brentford,  in  which  it  is  certain  that  separate- 
courts  ought  to  be  held,  and  also  to  Brompton . 
and  Marylebone ;  but  I  have  not  subdivided 
any  of  the  other  districts,  although  it.is  probable 
that  in  Hackneyand  Stepney  the  court  ought 
to  be  held  in  two  places.    Provisions  may  be 
afterwards  made   tor  more  than  onp   coijrt- 
house,  if  it  shall  appear  that  more  than  one  is 
absolutely  necessary  for  the  convenience  of  the. 
district. 


13Me«rC<Mtt. 
4O4  'Kemtingifm. 
*  Brentford 


^  Bmnpton 

■  Marylebone. 


41.  Bioomabia^ 


flv^rlmciMlcBt  Reticinr't  DUUkts  tlUchcd  tOMdi  Ooart.* 


PopnI«Uan^- 


Brentford. 

The  sttb^istricts  of  Staines,  lA  Staines,  eoasisting  of  the 
parishes  of  Staines,  Bedfbnt,Sta&well,  Harlmgton,  Har- 
mendsworth  and  Cnmford  *  '    %       %       '        ^    44,559 

Chelsea. 

Kensinoton,  ezoept  theparish  of  Paddington  .        1^        •    89,779 

The  sobwdistricts  of  St.  Mary,  Chrislchurcb,  and  St.  John 
in  Marylebone,  being  that  part  of  the  parirfh  of  Maryk- 
bone  wbish  lies  s»rm  of  the  New  Road  and  west  of  Port- 

'  man  Street,  the  wvst  side  of  PorlmAn  Sonare^  Gloucester 

*  Siresti  and  Gloucester  Place,  ibe  parisfies  «f  Padding* 
tonssid  WiUffsdenandprecinotofTWyfovd^bey     »    97,385 

St.  Gtles'e  and  St.  Qeoiige,  Bloomsbury. 

St.  Pancras,  except  the  sub-district  of  Gray's  Inn  Ltine.-i-(See 
Clerkenwell). 


1131,723 


M  5 


1 

J 


2fO 


Title  Of  Oonit  SopcriotMideat  RatliCnr**  Dlttricto  atUebed  U>  Mch  Conit. 

Hw  tfal>-diilnct»  of  rectory^  CareadMi  Sqott^  and  AH.  Sooirm 
MarflcAMVie,  baaic  a&  of  the  pamh  tharis  not  iir  (lie  &tni^of 
tife  Marytobone  Covnti— {See  Marylebonifr).    •        •        •        • 
4i.  Westmimter .  WeBfmiimter. 

St  JaniesV,  WMdninBler,  St.  Martin-in-the-FieldBy  Stiand,  SU 
Geoi^y  HsBOTer  Sq^iare-         •        •        «       •       •       •        • 
4^  CMbmMlf    «  CUaluMHwM,  Holbora,  IritngtoB,  St.  Luke. 

Sub^districtof  GraT'a fim  Lase,  in  St  Pancn^  Banff  iSbA'^nt 
ef^Ato  ^«rtth*w)iie)ii»  bounded  on  the  north  bythe  New  ilotd» 
ovtiie  weM  by  a  line  in  ftont  of  the  hottiea  on  the  east  Bide  of 
Barton  CreBoent,  and  onidl  other  sides  by  the  bonndary  of  tis' 
parah.  The  parieh  of  H omiey.  fhe  chapelry  of  If ighgate  • 
i^  Haokneff    •    4  Bethnd  Green^  lliiekney,  Shoncutch. 

The  enb-ditCnete  of  Artillery  and  Spilrifield&,  eonmttnig  of  the 
pansh  of  ChriK  Church,  S^itiOfiMe,  the  fiberty  of  Norton  Fc*- 
gate,  and  the  Old  Attfllery  Ground. 

The  snb-chstriet  of  Waltbanutow  in  Weet  Ham,  consistiiq;  of  the 
pariehea  of  Wfdthamstoir  aad  St  Maiy  Wootford  . 
4fr.  Siipmn^    •    •    St  George'e  in  the  East,  Poplar,  Stefroey. 

Whitechapel,exeepl1^  etdMhetricU  of  Artillery  and  Spitatteldr* 
— (See  Hackney). 

T^est  Ham,  except  the  tnb-districts  of  Walthamstow*  —  (See 
Hackney)        •>••  •«••• 

46,  Stmtkwark    •    Botherhithe,  Bermondsey,  Newingtoa 

St.  George,  Southwark,  St  Obnre,  St  Savionr 
The  two  sub-districts  of  St.  John's  Waterloo,  in  Lambeth,  being 
that  part  of  the  parish  of  Lambeth  which  is  bounded  by  the 
River  Thamee,  the  parishes  of  St  Saviour  aikt  St.  George,  Sooth- 
wark,  and  aline  draim  from  Westminster  bridge  along  Bridge 
Street,  and  Westminster  Bridge  Road  to  the  boundary  ijt  the 
parish  of  St,  George,  Southwark 

47.  BhOiheatk  ^  Brueton. 

^  Gieen^ch    •    Greenwich,  Lewiehun       ......         98,6dir 

>  Lambrth      •    Camberwefl.    Lambeth,  except  the  two  seb-distrietB  of  St 

John's  Waterloo.— (See  Southwark)      ,        •        •        135,664 


n2,794 


av^s 


934,361 


Total,  metropolitan  oourti'       «       •       •       •       •  1,851,111 

*  The  enperintendeot  xegistrar^s  districts,  in  most  casee,  are  conterimnonB  with  the  poar-fanr 
nidons  of  l&e  same  name.  Where  only  put  of  a  district  is  annexed  to  any  town,  the  paririiea 
oy  tofwishipg.  Sic.,  which  are  taken,  or  excqoted,  are  specified  separately. 

The  population  ia  here  taken  from  the  account  printed  2nd  October,  1841 ,  (5«);  it  StRn 
■Hanitly  from,  the  more  correct  retnm  afterwards  given  in  the  census".  The  latter,  being  vxaiqped 
Iff  fanodreda  and  parishes,  conld  not  be  used  for  the  present  purpose. 


The  following  ia  the  liat  of  intended 
GoOBT  lowNfl,  arranged  in  counties ;  the 
figures  prefixed  to  each  town  show  the 
circuit  in  which  it  is  included : — 


Siftfordskire. 
36  Ampthill 
36  Bedford 
36  BijBTgleswade 
36  LeightonBuxxerd 
36  Luton 

38  Abingdon 
38  i^arringdon 
54  Hungerford 
38  Newbury 
38  Reading 
38  Wallingfoxd 
38  Wantage 
3§  Windsor 
Buckinghamshire. 
37Ajluhiuy 


3T  Buckinghain 
39  Chesham 
39  Great  Marlow 
37  Newport  Pisgnell 
Ctmbritfyesldre, 
36  Cambridge- 
32  Ely 
32Mardi 
36Newmttket 
32  Wisbeaeh 
CftesAtre. 

8  Ahrincham 
7  Birkenhead 
7  Chester 

7  Congleton 

8  Hyde 

8  ICnutsford 


8  Macclesfidd 
7  Nantwidi 
7  Northwich 

7  Runcorn 

8  Stockport    . 
ComwaU. 

60  Bodmin 
60  Faknouth 
60  Hdston 

59  Launceston 

60  Liskeard 
60  Penxance 
60  Redruth 
60  St  Austell 

60  StColumb  Major 
60  Truro 
Vunoef'iand, 

3  Alston 

3Carii8le 

3  Codcennouth 

3  Keswick 

3  Penrith 


3  Winteham 
3  Wigton 
Derbyshira^ 
20  AshboxiM: 
20  Bakewell 
20  Belper 
20  Chapel  -  en  •  le  ^ 

Frith 
20  Chesterfield 
20  Derby 
8  Glossop 
jL/evonfaife* 
58  Axminster 
58  Bamsta]de- 
58  Crediton 

58  Exeter 

59  Holsworthy 
59  Honitoa 

59  Kingsbri^^ 
59  Newton  Anbott 
59  Oakhampton 
59  Plymouth 


58  Sou&  MoUoii 

5dT«mtoek 

58  Tiverton 

58  TorringtoiL 

59Totae88 
Dorsetshire* 

53  B]]mdf<H^ 

53  Bridport 

53  Dorcheslflr 

53  Shaftethnry 

53  Wardtam 

53  WeyoMNitlt 

53  Wimbwns  Min- 
ater 
Durham. 

2  Bamard  Caatle 
2  Bishop's    AucIcf' 

land 
2  Oarlingtoa 
2  Durham 
2  Uaiilapoel 
2  Shotley  Bridgv 
2SouthSfaidd8 
2  Stocktoa 
2  Sunderland 
2  Wolshigham 

35  Braintree 
35  Brentwood 
35  ChelinafiMd 
35  Colcheater 
35  Dunmow 
35  Halstesd 
35  Harwiefa. 
35  Maldoa 
35  Rochford 

35  Romfoni 

36  Sifiron  Walden 
39  Waltbam 

Ghucesterskire* 

56  Bristol 

55  Cheltenham 

66  ChippingSodbniy 

55  Cireneester 

55  Gloucester 

55Newait 

55  Northleach 

26  Speech  House  in 
the  Forest  of 
Dean 

55  Stow 

55  Stroud 

55  Tewkesbury 

66  Thombury 

55  Winchcomb 
Hampshire; 

52  Andover 

52  Alton 

52  Basingrstolce 

52  Bishop'sWaltham 
■  53  Christchorch 

63  Fordingbridge 

53  Lymtngton 
•52   Newport  (Isle  of 

Wight) 
52  Petersfield 
•  52  Portsmouth 
52Bonisey 


nt 


52  Southampton 
52  WJncfaaster 
Hertfordshire 

25  Brom\'ard 

26  Hereford 

25  Ledbury 

26  Leominster 
26Ro8» 

•  26  Weobly 

Her(/brd«Atw 

39B&R10I 

35  Biriiop-Stortfioni 
39  Hertford 

36  Hitchin 
36  Royston 
39  St.  Alban'a 
39  Watford 

HufUingdonshire, 
32  Huntingdon 
32  St.  Neots 

Kent. 

50  Ashford 

49  Bromley 

50  Canterbury 
50  Cranbrook 

49  Dartford 

50  Deal 
50  Dover 
50  Favenham 

49  Gravesend 
47  Greenwidi 

50  Hythe 

49  Maidstone 

50  Ramsgate 

49  Rochester 

50  Romney 

49  Sevenoaks 

50  Sittingboume 
49  Tonbridge 

Lttneashire. 
10  Ashton 

4  Blackburn 

5  Bolton 

4  Burnley 
10  Bury 

5  Chorley 
4  Clitberoe 
4  Colne. 
4  1*  leetwoou 

4  Garstanff 

5  Haslingden 
4  Kirkhiun 

4  Lancaster 
7  Leigh 

6  Liverpool 
9  Manchester 

10  Oldham 

5  Ormskirk 

7  Prescot 

4  Preston 
10  Rochdale 

8  Salford 
3  Ulverstone 
7  Warrington 

5  Wigan 
Tmeeatershire. 

18  Ashby  -  de  •  la 
Zouch 


2* 


24  Hinckbjr 

18  Leiceatar 

18  LoughboRKigh 

24  Lutterworth 

18  Market  BmwotAi 

18  Market    Harto- 

rough 
18  Meitfm  Mowbray 
lAncolnshire, 

16  Barton^on-fibm- 

ber 

17  Boston 
32  Bouro» 
17Bri«g 
17  Caistor 

17  GaiBsbaroiigli 

18  Grantham 
17  Great  Grunii>y 
32  Holbeach 
17  Homcastie 
17  Lincoln 
17  Louth 
17  Market  Rsnn 
17  Sleaford 

32  Spalding 

17  Spilsby 

18  StamfiMd 
Middlaem, 

41  Bloomsbury 
40  Brentford 
40  Brompton 

43  ClerkenweU 

39  KdmontoiK 

44  Hackney 

40  Marykbona 

45  Stepncnr 
39  Uxoricdte 

42  Westminster 
Monmoti^hsMre* 

26  Abesgavennir 
26  Chepstow 
26  MonmonA 
26  Newport 
26  PontypooL 

33  Tredegar 
26U8k 

NorfM, 
33  Attleboivngh 
33  Aylthaitn 

32  DownhamMarket 

33  East  Dereham 

34  Harleston 
33  Holt 
33  Little    Walsing- 

ham 

32  Lynn 

33  North    Walang- 

ham 

33  Norwich. 

32  Swaffham 

34  Thetford 

33  Wymondhans 
33  Yarmonth 

Norihamptenshire 
37Brackley 
37  Daventry 
37  Kettering 
37  Northspn^ton 


37  0undto 
32  Peterborough 
37  Towcester 
37  WelUngboro' 

NorthumberUm^ 
%  Abiwiofe 
Ifielferd 
1  Bellingham 
1  Berwick 
1  Utdtwhiatki 
1  Hexham        J 
1  Morpotk 
1  NewcsBtl* 
1  North  Siiieldv 
1  Rothbury 
1  Wooler 

Nottifighamshir^,] 
19  Bingham 
19  Eaat  Betfovd 
19  Mansfield 
19NeiMak 
19  Nottingham 

^Ottfordshire 

37  Banbmy 

38  Biceqter 


38  Chipping  Norton 

38  Oxford 

38  Thame 

38  Witney 

38  Woodstock 
Rutlandshire. 

18  OaldiBm 

18  Uppm^UDL 
Shropshire 

27  Bishop's  CastlB. 

27  Bridgnorth 

27  Cleobnry 

27  Drayton 

27  Ludlow 

27  Madeley 

27  Newport 

27  Oswestry 

27  Shrewsbury. 

27  Wem 

27  WeUington 

27  Whitchurch 
Somersetshire. 

54  Bath 

67  Bridgmvatia 

57  Chard 

54  Frome 

57  SomertoiL    . 

57  Taunton 

57  Wellington 

67  Wells 

BT  Weston- super* 

fivBrOr 
57  Williton 
57  Wincanton 
67  Yeovil 
Staffbrdehzne^ 

20  Barton<^inp3!csBt 

21  Choadk 
21  Hankf 
21  Leek 

21  Lichfield 
21  Newcastltt-under' 
Lyme 


21  Rugelfiy 

31  Stafford 
21  Stone 

21  Uttoz«ter 

32  W^kaU 

22  West  Bromwicb. 
92  Wolverhaiiiptoa 

Suffolk.  . 
34  Beccle» 
34Bui7St.£dmund'8 
34  Eye 

34  Framlingham 
34  HadleiKh 
34  Halesworth 
36  HaverhiU 
34  Ipswich 
34  LoweBtoft 
36  Mildenhall 

34  Stowmarket 

35  Sttdbtiry 

34  Woodbridge 
Surrey. 
48  Chertacy 
48  Croydon 
48  Dorking 
48  Epsom 
48  Famham 
48  Guildford 
48  Kingston 

47  Lambeth 

48  Reigate 

47  Southwark 

48  Wandaworth 
Sussex. 

51  Arundel 
51  Brighton 
51  Chichester 
51  Cnckfield 
51  East  Grimatead 
51  Hastings 
51  Horsham 
51  Lewes 
51  Petworth 
JVancickshirc^ 
24  Akester 
24  Atherstone 

23  Birminghaoi 

24  Coventry 


Tke  SmaU  DAt  ClmU.'^RmeumV  qf  Cert^iaUes. 


^  Rugby 

\  SoHhulI 


24 

23  Sofi'hull 

24  Southam 
24  Stratford 
24  Tamvorth 

24  Warwick 
Westmoreland. 

3  Ambleside 

3  Appleby 

3  Kendal 

3  Kirkby  Lonsdale 
mUshire. 
54  Bradford 
54  Chippenham 

54  Devizes 

55  Malmesbury 
54  Marlborough   . 

53  Salisbury 

54  Swindon 

54  Trowbridgft 
54  Warminster 
54  Westbury 
Worcestershire, 

25  BfOtnsgrove 
25  Droitwich 
22  Dudley 

25  Evesham 

25  KidderQUDster 

25  Pershore 
'^25  Shipston 

25  Stourbridge 

25  Tenbury 

25  Uvton 

25  Woceestar 
YorkshireJSast  Riding^ 

16  Beverley 

16  Bridlington 

16  Great  Driffield 

19  Hedon 

16  Howden 

16  Hall 

16  Pocklington 
YorksMre^NorthRiding 

15  Eaaingwold 

16  Helmsley 

15  Ley  burn 

16  NewMalton 
15  NorthaUertoA 


15  Richmond 

16  Scarborough 
15  Stokealey 
15  Thirsk 
15  Whitby 
15  York     . 

Yorkshire,  WestRiding. 

13  Bamsjiey 
15  Boston 

'    H  Bradford 

14  Dewsbury    . 
13  ^ncaster 
13  Goole 
12  Ualifa,T 
12  Holmfirth 
12  Hudderslield 

The  following  arc  the  proposed  CocmT 
Towns  in 

Wales. 


11  Keigfalef 

15  Knaresborougii 

14  Leeds 
11  Otley 
UPonte&aot 
15fiipon 

13  Rotherhmm 

10  Saddfewprlh 

15  Selby 

11  3ettl« 

13  Sheffield  : 
11  Skipt^n 

13  Thome 
l^Todmorden 

14  Wakefield 


Anglesey^ 

28  Llangefni 
Brecknockshire, 

30  Brecknock 

30  Builth 

30  Hay 
Caermarthenshire. 

31  Caermarthen 
31  Llandeilofawr 
31  Llandovery 
31  Uanelly 

31  Newcastle  -  in 
Emlyn 
Caernarvonshire, 
28  Bangor 
28  Caernarvon 
28  Conway 
28  Portmadoc 

28  PwllheK 
Cardiganshire. 

31  Aberayron 

29  A1ier5'8twith 
31  Lampeter. 

Denbighshire. 
28  Denbigh 

28  Llanrwst 

29  Ruabon 
2a'Rttthwin 


29  Wrexham 
Flintshire, 

28  Holywell 

28  Mold 
Gkanorganshire, 

30  Bridgend 
30  Cardiff 
30  Merthyr 
30  Neath 

30  Swansea 
Merionethshire,. 

29Bahi 

29  Corwen 
29  Dolgelly 

Montgomeryskire, 

29LUBfy 

29  Uanidl 

29  Machynlleth 

29  Newtown 

29  Welchpool 
PenArokesh  ire.'f 

81  Haverfordwest 

31  Narbcrth 
31  Pembroke 

Radnorshire, 

29  Presteigu 

30  Kbaiadr 


APPLICATIONS  FOB  TAKING  OUT  AND 
RENEWAL  OF  CERTIFICATES. 

On  the  last  Dag  qf  Hilary  Term^  1847. 

Ashford,  DanicJ  Henry,  Shepton  Mallett 
Bowderi,  James,  26,  Park  Village/ East 
Broughton,  Robert  John  Porcher,  Melcoxnbe 

Place 
^Bissill,  Charles  Edward,  Sleaford 
Burbury,  Daniel  Winter,  Leek  Woottori 
Colegrave,  William,  15,  Dorset  Place,  Dorset 

Squiire;  Warwick  Sguarcu  Kensington 
Capes,.  Thomas  Hawkaley,  Reednessj  ^jqu- 

Goole 

Cavell,  Edmund,  Saxmundham 
Catten,  Charles  Edward,  Uarroir 


Dawson,  Roger,  Liverpool ;  St.  Asaph 

Parmer.  James  Bayfoy,  Welfington 

Gibbs,    Griffith,    Bath;     Chudleigh;    suid 

ExHer 
Heyes,  James,  Present 
Hall,  Wmiam  Robert,  Hungerford 
Hopkins,  John«  Uandorerjr 
Hotdunson,  Thomas,  UartloMol 
Johnson,  John  Fortin,  4,  Walcot  S^pMi«» 

Lambeth 

Jordan^  WiUiami  Ritdon  Hall,  West  IViga. 

miMi»h       • 
Kigbtley,  William,  5,  Leicester  PI.,  Leicester 

Square;  Bridgewater  Stveet ;  Osaolton  SliMt 
Ligbtfoot^  Rook  Tiffin,  WigtOQ  .      " 

Leach,  Francis,  26,  Rusaeli  Sbua#e ' 
La«f,'  Jataes  Chatlea,  Oxford ;  Abingdoa ; 

Thorverton,  near  CoHumploB  ' 
Mingaye,  W.  Robert,  43,  Uppcv  Chaxlotte 
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Street,  Fitzroy  Square  2  Wilby;  and  King's 
Lynn 

Owen,  Arthur  Watkin,  Llanrwst  j  Maes- 
znjnan 

Pope,  Benjamin  David,  Cleobunr,  Mortimer 

Pinkney,  lliomas  Francis,  41,  Chiswell  St., 
Finsbury  Square 

Pownall,  Edward,  Ipswicb;  Lower  Brook 
Street 

Roberts,  William  Henr}%  Great  Yarmouth  ; 
Brixton ;  and  Charlotte  Street 

Roberts,  Thomas,  Market  Deeping  ;  Great- 
ford 

Riitcliffi?,  Robert,  Oldham;  New  Mills, 
Glossop. 

Sweetland,  Edward  Maddo.t,  77,  George  St. 
Pbrtman  Square 

Smythe,  Clement  Taylor,  Maidstone 

Smedley,  John  Benjamin,  4,  llarpur  Street 

Udall,  Thomas,  Newcastle-under-Lyne 

West,  Charles  John,  Norwich;  Maddox 
Street,  Great  Palienej-  Street. 

Williams,  Henry,  Lindfield,  near  Cuckfield 

C^iinccrg. 

Smith,  Charles,  36,  Great  James  Street, 
Bedford  Row,  5  and  3,  Verulam  Buildings, 
Gray's  Inn 


NOTICES  OF  APPLICATION  TO  JUDGE 
AT  CHAMBERS  FOR  TAKING  OUT 
AND  RENEWAL  OF  CERTIFICATES. 

On  the  2aJ  day  of  February ^  1847,  tn  Vaca- 
tiau  after  Hilary  Term. 

Beckham,  Charles,  Curry,  Reading 

BeU,  Inward,  Stafford 

Caesar,  William,  Cronton,  Prescot 

Chippendale,  Augustus,  188  B.j  Sloane  St. 
Chelsea 

Crane,  John  William  Howard,   11,  Soley 
Terrace,  PentonviUe 

Cooper,  George  Halcott,  Hast  Dereham 

Eroinson,  Richard,  Grantham 

Fuller,  Horatio,  admitted  by  the  name  of 
Horatio  Nelson  Fuller,  Ipswich 

Fluker,  James,  4,  Galnford  Place,  Bamsbury 
Road 

Greenwell,  Walpole  Eyre,  86,  Allaop  Terrace 
.  Gibbon,  Lewis  Plevy,  Narbeth 

Goodeve,  Joseph,  14  John  Street ;  Grenville 
Street 

Hunt,  R,  83,  Bunhill  Row ;  28,  Gt.  Leonard 
Street ;  67,  Paul  Street,  Finsburv 

Hood,  J.  Kemp  Jacbmb,  120,  Jermyn  Street, 
St»  Jaoiea'a;  Edgbaston 

Jauncey,  George  Mundy,  Billiter  Square 

I^owlcfi,  Charles  James,  Shrewsbury 

Milner,  Christian  Splidt,  47,  Upper  Seymoivr. 
Street 

MyerB«John»  Manchester 

Noy.  Edward  Haniotoo,  Horsham 

Owen,  John,  Here&rd 

Paffona,  G.,  35,  Taristock  Place ;  19,  Sylran 
Grove ;  Manchester  Buildings 

Piggot»  Horatio,  Ultingi  near  Maldon 


Philbrick,    George    Edward,   2.  Red   lion. 
Square 

Robson,  Richard  Cheesman,  VJ»  Margaret 
Street,  Cavendish  Square 

SutcUfie,  William,llebden  Bridge 

Stanley,  Harold,  3,  Bedford  Row;  Stanhope 
Cottage,  Regent's  Park 

Styan,  Harry  Smith,  34,  Brunswick  Square ; 
Harnur  Street 

Wilcocks,  J.,  10,  Bury  Street,  Bloomsbury; 
10,  C<joj)er  Street,  City  Road. 

Ward,  Granville  Leveson  Gower,  Durham  ; 
Brighton 

Welsh,  John  Hare,  1,  Mary  Place,  Bow 
Lane,  Poplar 

Williams,  Charles,  Bruges,  in  the  kingdom 
of  Belgium. 


ANALYTICAL  DIGEST  OF  CASES, 

REPORTED   IN    ALL  THE    COURTS. 

(STottttK  of  Cquits. 
EVIDENCE. 

DSATH. 

See  Presumption  df  death, 

DEED. 

See  Memorial 

EXHIBIT. 

If  the  plaintiff  has  not  replied  to  the  answer, 
he  cannot  \vrave  an  exhibit  at  the  hearing  of 
the  eause.    Jones  y.  Griffith,  14  Sim.  262. 

FINE. 

The  entry  of  tlie  payment  of  the  king's  silver 
is  sufficient  evidence  of  a  fine  having  been  duly 
levied,  the  fine  heicig  complete  on  payment. 
Majoribanks  v.  Uovenden,  8  Ir.  Eq,  Rep.  319. 

MEMORIAL   OP   DEED. 

An  issue  was  directed  to  trjr  whether 
R.  C.  was  a  lunatic  at  the  time  of  the  exe- 
cution of  certain  instruments.  At  the  trial,  a 
memorial  of  a  deed  executed  by  JR.  C.  was 
produced,  as  evidence  of  the  acts  of  R.  C. 
'ITie  deed  itself  was  not  produced,  nor  the  non- 
production  accounted  for :  HM,  on  a  motion 
for  a  new  trial,  that  the  memorial  was  properly 
received  in  evidence.  Creagh  v.  Blood,  8  Ir. 
Eq.  Rep.  434. 

PRESUMPTION   OP   DEATH. 

1.  A  person  ought  not  to  be  presumed  to  be 
dead  from  the  faet  of  his  not  having  been 
heard  of  for  seven  years,  if  the  other  circum- 
stances of ,  the  case  render  it  probable  that  he 
would  not  be  heard  of  though  aliye. 

The  old  law  relating  to  the  ptesumption  of 
death  is  daily  becoming  more  and  more  un- 
tenable,  in  consequence  of  the  increased  facility 
of  travelling,  \  Watson  v.  England,  14  Sim, 
23.  ' 

2.  A.  went  abroad  in  September  1830.  His 
iath^r  died  in  September  1833.  About  twenty 
months  previous  to  that  time,  A.  waa  heard  of 
for  the  last  time.  .  ^ 

The  court  ordered  a  share  of  the  fathers 
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retidaebeqaeatbAdtOil.  to  betnm«liemdto 
his  brother,  a»  ik^  sole  next  of  kin  cf  the  father 
Uving  at  the  father's  death,  on  the  brother  giv- 
ing Becority  to  refund  it  in  case  A*  should  be 
living  or  should  have  died  after  his  father. 
Dowley  vl  Winfidd,  14  Sim.  277. 

PROMnBORY  NOTB* 

PrefeaffMA^— Where  a  promissory  note  was 
niade  payable  at  a  certain  time  after  sight,  with 
interest  thereon,  and  the  interest  was  duly  pnd 
for  several  vears^  (as  the  bill  alleged,)  the  court 
held,  that  the  note  must  be  taken  to  have  been 
acted  upon  according  to  its  form  and  tenor ; 
aad  therefore,  that  the  presentment  for  sight 
must  have  been  duly  made  before  the  interest 
was  paid;  and  that  the  payment  became  due 
upon  the  note  at  the  prescribed  date  after  such 
presentment ;  and  that  the  Statute  of  Limita- 
tions would  begin  to  run  from  the  time  the  pay- 
ment so  became  due.  Way  v.  Bassett,  5  Hare, 
65. 

PRIVILKORD   COMMUNICATIONS. 

Solicitor. — ^The  pnrilege  of  coramunications 
between  solicitor  and  client  extends  to  all 
matters  within  the  scope  of  the  ordinary  duties 
of  a  solicitor,  and  the  sale  of  estates  being  one 
of  such  matters,  it  was  held  that  a  solicitor  was 
not  at  liberty  to  disclose  what  had  passed  m 
conversations  which  he  had  either  with  the 
client  or  the  agent  of  the  client,  relative  to  the 
amount  of  the  bidding  reserved  upon  the  sale 
of  an  estate  in  which  he  had  been  concerned 
for  him,  or  to  other  matters  connected  with  each 
sale. 

But,  semble,  if  the  agent  had  been  examined, 
he  would  have  been  bound  to  answer. 

If  a  question  raised  by  the  demurrer  of  a 
witness  to  the  interrogatories,  be  one  which  the 
court  can  dispose  of  in  that  shape,  it  is  bound 
to  do  so,  and  not  to  [reserve  the  obiection  to 
the  hearing.     Carpmad  v.  P&»i$,  I  Phill.  687 

Case  cited  in  tbe  jadgmeot :  Walker  v.  Wild* 
man,  6  Madd.  47. 

2.  Solicitor  and  CZten/^— The  general  rule  is, 
that  a  defendant  is  bound  to  discover  all  the 
facts  wiU&in  his  knowledge,  and  to  produce  all 
documents  in  his  possession,  which  are  ma- 
tciial  to  the  case  of  the  plaintiff.  However 
disagreeable  it  may  be  to  make  the  disckeuse; 
however  contrarv  to  his  personal  interests; 
however  fatal  to  his  chums,  he  is  compelled  to 
set  forth  on  oath,  all  he  knows,  believes,  or 
thinks  in  relation  to  the  matter  in  question. 

The  court  will  not  order  the  production  of 
confidential  communications  between  solicitor 
and  client,  which  took  place  either  in  the 
progress  of  the  snit,  or  with  reference  to  the 
suit  previous  to  its  commencement.  Confi- 
dential communications  between  attorney,  or 
csnnsel  and  clients,  anterior  to  tbe  suit  and 
without  referenee  diereto,  are  not  ptivileged. 

In  a  suit  for  specific  performance,  cases 
8iri>mitted  to  counsel  subsequent  to  the  con- 
tivet,  relating  tathe  sale,  the  objections  taken 
by  the  purchaser  to  the  vendor's  title,  the 
steps  taken  by  the  vendors  to  dear  up  the-ob- 


quf 
the 


jection%  &c.;   Hdd    to   be  eoi 
made  with  reference  to  the  dispute  which  re- 
sulted in  the  litigation^  aad  privileged. 

Communications  between  the  assignees  and 
the  Commissioner  of  the  Inao^fent  Debton' 
Court»  held  not  privilegedL 

Books,    &c.,    relating  to  the  nutten  is 
question,  in  the  possession  not  the  prmMctj  of 
e  defendant's  solicitors,  not  orderea  to  be 
produced.    Flight  v.  iZoMiifos,  8  Bear.  22. 
Cases  eited  in  tka  jadgroent :  HiigbM  ▼.  M 
dalpb,  4  Russ.190;  Venf .  r.  Paeey,  4  BiMi. 
19S  i  GarlsDd  v.  Scott,  3  Sim.  396;  Boltoa  % 
Corporatioo  of  Liverpool,  3  Sim.  467, 1  Mjl.& 
K.  88 ;  Niaa  r.  Northern  and  Eastern  Raiiwif 
Company,  3  Myl.  &,  Gu  357. 

3.  Title.— A  statement  in  an  answer  tint 
certain  doeoments  admitted  to  be  in  the  de- 
fendant's possession  form  part  of  the  erideoee 
of  his  title,  and  do  not  form  jMft  of  the  tide 
of  the  plaintiff  to  the  premises  in  question,  is 
not  sumcient  to  protect  them  from  productkn 
on  motion;  if  they  be  in  their  nature  each  ts 
may  furnish  evidence  in  support  of  dw 
plaintiff's  case,  and  the  answer  does  not  dis- 
tinctly deny  that  they  do. 

Semble,  a  defendant  who  has  answered  can- 
not resist  a  motion  for  production  of  deeoc 
ments  referred  to  in  his  answer,  on  the  ground 
that  the  bill  is  open  to  a  general  demurrer  for 
want  of  eouity.  Jlfar^atf  'of  Bate  v.  Gtosor- 
ganekire  Canal  Compang,  1  Phill.  68U 

Cases  cited  in  the  Judgment :  Wake  r.  Conyeis, 
1  Eden.  331 ;  Dake  of  Beaufort  r.  Smith,  1 
HSre,  507 ;  Aidam  r.  Fisher,  3  Myl.  &  Cr. 
5f6. 

MIOITAlU. 

A.  C,  subsequently  to  the  date 'of  cajaik 
deeds,  was  found  a  lunatic  under  a  commisaon; 
certain  orders  and  a  report  in  the  lanacy 
matter,  containing  recitals  and  statements 
which  were  not  evidence,  and  might  infloence 
the  Jury  in  finding  their  verdict,  were  sent  to 
the  jury,  the  judge  informing  them  that  the  re- 
citals and  statements  were  not  evidence  of  the 
facts  contained  theran,  and  cautioning  them 
not  to  regard  ^em.  The  court  refused  aner 
trial  00  that  grotmd.  Creagh  v.  Blood,  8  Ir« 
Eq.  Kej^  434. 

ROLICTTOR. 

See  Privileged  Commanioations- 


RECENT   DECISIONS  IN  THE  SUPE. 
ftlOR  COURTS. 

aBPOBTBD    BT    BABRISTSRS   OV   TVS    SSVSaU 
COVETS. 

ftoilr  Cfiatttrlton 
Jorden  v,  Jones.    Dec.  1 1  and  21,  1846. 

ACKWOWLSOirBNT    OP    DBSO    BY   MARBIBB 
WOMAN. — JURISDICTION^ 

The  court  will  not  compel  a  married  wosm 

to  execute  and  acknowledge,  pwrsuemt  ts 

the  Rnes  and  Recoveries  Jet,  a  deed  of 

conveyance  of  property  in  which  she  has  s^ 

'         beneficial  interest. 


&«imor  tmrtm:.l0fdChme9liar.    Malki. 


^': 


THBfactoof  thiB  caM  ace 

Mary  Jones,  tLe.wif&of  one  of  the 
previously  to  bar  masriage,  had  inv«st«d  a 
sumofmonty  on  a  mortgage  to  her  iff' Ice; 
aid  a«  a  secnri^  for  the  Eepavmentr  of  a  eiUD 
advanced  to  her  hrother  by  Uie  pkuntiff,  had 
deposited  with  the  latter  the  title-deed*  of  the 
mortgaged  premisee.  Afiker  the  macTMige  of 
Mrs.  Jones,  a  settlement  was  made  of  her  pro- 
perty which  included  the  said  mortgage  money, 
llie  bill  was  filad  lor  the  purpose  of  realiabtt 
the  sum  due  from  the  m'other,  and.  prayed, 
amongBt  other  things,  for  a  ibredoaore  or  sale 
of  the  first-menticmed  mortgage.  A  decree 
foif  sale  of  the  premises  was  ultimately  ob- 
tadned,  the  usual  reference  made  to  the  Master, 
and  all  neceesaiy  parties  were  ordered  to  join 
in  executing  ana  acknowledging  proper  deeds 
of  convevance  to  the  porchaMr,  wnen  approyed 
b^  the  Master.  These  deeds  Mary  Jones  de« 
cSned  to  execute  and  acknowledge  when 
tendered ;  and  thereupon  an  order  was  oh* 
tained,  according  to  Uie  new  practice^  from 
VIce-Chancellor  fVigram,  directing  her,  within 
four  days  after  service,  to  execute  the  said  in- 
dentures, and  acknowledge  them  before  one  of 
the  Masters,  or  two  of  the  perpetual  coiamis- 
sioneis  for  taking  the  acknowlsdgme&ts  of 
deeds  by  raaxried  women* 

Mr.  Cooper  and  Mr.  Saunders  now  con- 
tended that  the  last-mentioned  order  oould 
not  be  supported,  inasmuch  as  the  certificate 
and  memorandum  of  acknowledgment  reouired 
by  the  Hnes  and  Recoveiies  Act,  3  &  4  W.  4» 
c.  74,  must  specify  that  the  execution  and  ac-> 
knowledgmcnt  were  free  and  voluntary  on  the 
part  of  the  wife.  Those-  instances  wherein  the 
court  had  formerly  ordered  fines  to  be  levied 
were  either  by  consent,  or  cases  in  which  the 
husbands  were  not  excused  from  performing 
their  contracts  upon  the  grounds  that  their 
wives  would  not  join  in  levying  the  fines.  They 
cited  Martin  v.  Mitchell^  2  Jac  &  Walk.  426 ; 
Morris  v.  St^henson,  7  Yes.  474,  and  Withers 
T«  Pinchard,  there  cited;  Daois  v.  Jones,  4  Bos. 
&  Pull.  267;  two  Irish  cases,  vis.,  Burke  v.  CroS" 
hie,  1  Ball,  k  Beat.  489,  snd  Kennedy  r.  Dakf^ 
1  Scho.  &  Lef.  355 ;  Sug.  Vend.  &  Pur.  pp. 
231-2.  (11th  edition,) ;  Emery  v.  FTose,  (8  Ves. 
516,)  smd  the  other  cases  cited  in  Cruisers 
Dij^est  under  the  head  Fine,  pp.  178  %  (4th 
edition) ;  Daniel's  Practice,  vol.  1,  p.  168,  (last 
edittoD  by  Mr.  Headlam) ;  and  they  referred  to 
tb«  statutes  of  1  W.  4,  c.  36,  (Canten^)  3  1 
^W.  4,  c.  60,  (Trustees) ;  and  4  &.6  W.  4,  c.  78, 
(Contempt,  Ireland,)  wherein  the  1 1th  rule  of 
the  l^iglish. contempt  set  is  omitted. 

Mr.  Giffard,  for  tha  phantifi*,  argued,  that  it 
^woold  be  anomalova  if  tba  WWt  could  decree  a 
sale,  foreclosure,  or  settlement,  (as  in  Sturpis 
^»  Ckampneys,  5  Myl.  &  Cr.  97*)  of  a  married 
iswiman's  real  estates,  but  covJd  not  compel 
lier  to  convey.    No  ooraplaint  w«B  made  of 
«lie  decree  for  sale,  or  of  the  order  dial  sX^  ne- 
cessary parties  should  join  in  the  conveyance. 
;He  could  not  produce  any  case  where  a  wife 
Isad  been  committed  for  not  levying  a  fine, 
but  it  was  clear  that  the  court  had  authority  to 


compsl  obedknee  toits  ordsra;  kaittris^ctioli 
in  theee  matters  was  ta  personeanf  not  ad  rem* 
and  had  not  beea  tdcen  away  by  the  Fines  and. 
ReeowiesAct.  That  sUtute  raqairss  wcse 
assHrmceato  be  made  freely  and  volantanly;  so 
alsodidthe  old  Fuies'Act,18  B&v,  1,  ff*^.  «f 
modo  levandi,  &c.  Previously  to  the  Enghsh 
Ckmtempt  Act  the  wife  must  have  gone  to 
prison,  but  it  was  understood  that  the  learned 
counsel  (Mr.  Brodie)  who  drew  the  Fines  and 
Recoveries  Act,  was  of  opinion  that  it  was  not 
afiected  by  the  Contempt  Act,  winch  was  not 
brought  under  his  notice  when  piBpaiing  tna 
former.  .    ,     .         ur 

Mr.  Cocper,  m  reply,  submitted,  thatit would 
be  a  solecism  if  this  court  coerced  a  person  to 
perform  an  act  which  the  statute  and  common 
law  declared  should  be  freely  and  voluntardy 
done.  No  personal  decree  could  be  made 
against  a  feme  coverte.  Daniel's  Ch.  Prac.  vol.  ,. 
p.  215,  (ist  edition.)  The  Trustee  Act  miffht  be 
applicable.  Xin^r  v.  J>acA,  2  Hare,  5.  In  the 
case  of  a  trustee,  under  circumstances  smiuar  to 
thepresent,Vice.Chancenor&isrA*  Bmcewould 
not  interfere ;  and  upon  application  to  tha  late 
Chancellor,  hU  lordship  expressed  great  doubts 
of  the  jurisdiction,  and  the  difficulty  was  evaded 
by  the  consent  of  the  lady  being  obtained  in 
*  '  strong  remonstrance  fiEom 


consequence  of  a 
hisk>Tdship» 


During  the  argument  Mr.  Coepsrwae  re- 
minded by  his  solicitor  of  an  unrsported  case» 
Fkmm  V.  JRmoii,  in  which,  as  was  stated,  this 
principle  had  been  decided,  first  by  the  Master 
of  the  Rolls,  and  afterwards  by  the  pwwnt 
Chaacellor,  about  the  year  1836,  shortiy  after 
his  lordship  first  took  the  seals. 

Dec.  21.— The  Lord  ChaneeOor  observed, 
that  in  the  case  of  Foxon  v.  FoaMw,  the  present 
Master  of  the  Rolls  had  decided,  (and  hie 
lordship's  decision  had  been  confirmed  ou 
appeal^)  that  suchan  order  as  the  preseiit  could 
not  be  sustained,  and  it  must  therefore  be  re- 
versed. It  was  not  necessary,  under  these 
circumstances,  to  consider  what  course  the. 
parties  ought  to  adopt. 

Mr.  Giffard  was  proceeding  to  state  that 
Fhmon  V.  Fawn  was  a  case  in  which  a  ward  ol 
the  court  who  married  without  ite  sanction,  had 
refused  to  execute  a  settlement  of  her  property 
as  prepared  by  the  Master^  but     ,     ,    ,, 

The  Lord  Chaneellor  said,  that  he  had  been 
supplied  with  all  the  papers  in  that  case,  and 
having  gone  carefully  throug-h  them,  waa  at 
opinion  that  the  order  could  not  be  ipade* 

XUilltf  C0urt 
Brown  y.  Home.    Dec.  IV 1846. 

PBO   CONPB880. — ORDUUS   0»   1846. 

Under  ike  Orders  ef  May,  1846,  a  Wl^ 
he  produced    at    the  hearing,   in   fl 
to  be  taken  pro  canksBo,  thcmyh  there.is 
oa»  d^endemt  oni^,  and  the  biU,  when  so 
produced,  is  to  be  tehen,  pro  confeeio*. 
withoui  any  other  order. 
Mr,  Qktsse  implied  to  the  court  for  directioii . 
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S^JMribr  t!ourU:  lXcU$»^V$ee  CkmeeUor^ 


aft  to  tU  t^idice  to  1l)e  bbkenTeJ  tn  taking  aware   of  tliA  opcesaitouft   ntoatioa  of  ifr. 


\MVi,  pra  ednf^isn,  t^here  there  was  onl^  poe 
defendant,  stating  ifhat,  the  ofticer^'of  the  court 
felt  doubf  w^^hcfir,  besides  the  order  t&at  the 
bill  should  be  produced  at  the  heariog.  there 
nltist  not  alj^o  be  an  order  to  take  the  bill  pr^' 
etmfhsso. 

'  Lord  Lansdale  said,  it  appeared  to  him  that 
there  could  be  no  doubt  upoti  the  point.  The; 
old  nractice  was,  that  when  there  was  one  de- 
fenaant  onljr,  the  decr'ee  to  takfe ,  the  bill  pro 
confess^  nnght  be  nlade  without  the  .produc- 
tion of  tlie  hSl  at  the  hearing.  The  new  orders 
intended  to  put  the  practice  in  the  case  of  a 
suit  with  one  defendant  only,  in  the  same  state 
as  in  the  case  where  there  were  several  de- 
fendants. The  bill  must  be  produced  at  the 
hearing  in  each  case,  and  in  each  ca^e  the  order 
for  the  production  of  the  bUl  at  the  hearing 
w«is  the  order  for  taking  the  bill  when  pro* 
dnced  pro  confesso, 

VittM-^nutWoi  ol  ^iiglara^, 
MaUUmd  v.  Irointg.    Nov.  1^,  1846. 


GUARDIAN    AND    WARD.  —  INJUNCTION    TO 
8TAY  PROCBBDINGS  AT  LAW. 

.  SeewriHm  obtaiMd  by  m  ffuardi&n  fr^m  hi$ 
ward  will  b9  relieved  eUjfomet,  although  thejf 
may  heme  paued  Aito  the  hande  of  third 
parties  J  pnvided  the  holders  of  them^an  be 
affected  with  notice  of  the  relatioHSMp  ear* 
isting  between  the  parties  at  the  time  the 
aeemities  were  obtained. 

This  was  a  motion  to  dissolve  an  injunction 
obtained  by  the  plalnti/F  to  stay  proceedings  in 
an  action  brought  a<{ainst  her  by  the  defend- 
ants for  the  recovery  of  a  sum  of  3,000/.,  under 
the  following  circumstances :  •—  The  plaintiff, 
whose  property  amounted  to  about  80,000/.,  was 
placed  at  an  early  age  under  the  guardianship 
of  Mr.  Donald  M'CIean,  wldi  whom ,  she  has 
always  resided.  She  attained  her  age  of  21 
▼ears  in  Sept.,  1844,  and  in  January^  1846,  Mr. 
M 'Clean,  having  purchased  the  coai  business  of 
the  defendants,  Messrs.  Irving  and  Brown,  for 
5,000/.,  he  prevailed  upon  the  plaintiff  to  join 
him  in  a  guarantee  for  payment  of  the  purchase 
money,  and  accordingly  five  promissory  notes 
for  1,000/.  each  were  arawn,  and  a  jp^arantee 
given  by  the  plaintiff  for  payment  oi  the  pur- 
chase. Subsequently  an  arrangement  was 
made  by  which  this  guarantee  was  cancelled* 
and  the  plaintiff  gave  her  cheque  pn  her 
bankers  for  3,000/.,  and  a  further  guarantee 
for  1 ,200/.  An  action  was  brought  by.  the  as- 
fendants  on  the  cheque,  which  was  tried  on  the 
Sth  of  Jikne,  1846,  and  they  recovered  a  ver- 
dict, whereupon  the  plaintiff,  on  thf^  18th  of 
June  filejl  h«r  bill  in  this  court|  and  obtained 
an  injunotion  to  stay  execution.  Tlie, defend- 
ants, having  put  in  their  answer,  now  moved  to 
dissolve  the  injunction.  ,      ^ 

Mr.  Bethell  and  Mr.  Bazaffuette,  in  showing 
cause  against  dissolving  the  injunction^  urged, 
tiuit  the  circumstances  of  the  case  were  suiB- 
oenft  to  show  that  the  defendants  were  perfectly 


M'Clean  lit  the  thne  the  cheqiie  i^  oMiked,  * 
and  tbattlmiww  triddg^aM  Mdue  advaAts^Qf 
the  influence  he  huA  «btain^  tfv«r  the  plaintiff 
in  procuTMgher  ai^iiietare  to  fSbte  «heqiiB;  ild 
th«  ^ottrt  invinahly  protected  the  ialsnsls  of 
portiea  v/ko  wexe  aabiect  to  auch  inflaeace. 
Tbey  «ited  Hatch  v*  iMeh,  9  Vet.  2»2 ;  Archer 
V,  Hmi»9i^07  BeaT«  5$1,  and  oa  appeitl,  uUw 
Jour.  211. 

MrJ  Hampbreg  aad^  Mr^'  fictl^^  oontri,  in. 
sisted*  ^t4here  was  no  proof  of  collttaoa  be- 
tween the  defendaots  asd^  Mr.  McGinn,  nor 
aoythin^  to  fhow  tklfc  they  were  awareef  any 
undue  in Auence. having  been  exercised.  The 
transaction  was    simply  a  purchase  by  Mr. 
M'aemof  the  ditfendatit*'  business  for  5/X)0r.. 
for  which  U  had  obtained   the  jilttntiff's 
guarax^tee,  and  th«  court  ought  not  io  interfere. 
The  cases  in  which  the  court  had  inlerfcna 
were  those  where  the  consideration  was  only 
voluntary-      They  cited  Hugonin  v.  Baseleji, 
13  Ves,  105 ;  Sdnxter  v.  Foster,  Cr.  &  PhiL  301 
Tlie  Vice-chancellor  said,  that  although  the 
defendants  mi^ht  not  be  aware  of  the  prindples 
upon  which  this  court  acted,  it  was  clear  that 
Afr»  Maclean  liad  explained  to  them  that  the 
plaintiff  was  his  niece,  and  it  was  very  extra- 
ordinary that  men  who  were  engaged  in  busi- 
ness should  have  looked  upon  this  transactioa 
as  a  matter  of  cours? ;  that  a  person  like  Mr. 
M'Clean  should  have  procured  from  the  plain- 
tiff an  indemnity  to  give  to  the  defendants,  and 
that  they  should  not  have  taken  pains  to  ascer- 
tain whether  the  plaintiff  was  mute  a  free  agent 
or  subject  to  the  mfluence  of  Mr.  M'QeaiL   It 
was  singular  that  upon  the  mere  suggestion  of 
the  guardian  the  defendants  should,  without 
further  inquiry,  acquiesce  in  his  proposal  for 
taking    his    ward's    guarantee.       The  wIioIa 
transaction,  said  his  Honour,  appears  to  be 
based    upon  .the    undei*8tanding    that   Mr. 
,M*Clean  had  influence  oyer  his  ^vard  and  iroula 
induce  her  to  sign  the  guarantee,  and  it  was 
clear  the  defendants  relied  upon  that  influcoce 
being  exerted.      The    case,  therefore,  stood 
thus :— The  defendants  knowing  the  deCsncc- 
less  situation  of  the  young  lady,  combined  with 
M'Clean,  who  atsb  well  knew  it,  to  take  ad- 
vantage of  it  for  the  benefit  of  aU  threes  vb 
consequentl)r  stood  in  the  same  situation ;  and 
it  came  within  the  rule  of  the  court  as  to  per- 
sons exercising  an  influence  oyer  a  ward,  just 
aft^r  her  attainmg  her  majority,  so  that  the  in- 
junction must  be  continued. 

Mr.  Humphrey  then*  asked,  that  his  Honour 
would  direct  the  amount  recoveired  in  the  action 
to  be  brought  into  court,  but 

Ht^Hbnoifrsavi,  that  would  create  additionil 
hardship,  as  the'  party  who  had  obtained  an 
unequitable  control  over  the  pl^htiff 's  assets 
was  still  exercisipg  the  same  influence*  and  he 
should  not  in  such  a  case  make  any  order  for 
bringing  the  nfoney  in\o  pourt, 


Superior  Courts:  Vice^Chanhettor  Wtgram, 


Viff'trianrellor  ilKgrav. 
JRobtrUon  v.  Southgaie.    M.  T.,  1846« 

NOTtCB  OF  MOltlONi 

Where  a  defendant  beeomee  bimkrufii^  heftr^ 
puttmg  U  his  muufer;  and  the  ptuMkffilee 
a  supplemental  bill  uffoinst  Usr  aesiffneee,  it 
is  improper  h  sue  ou^  proceed  of  attaeh- 
ment  for  ocmtempi  in  not  puttiei^  i^-an 
answer. 
A  miotum  ta  ^^harge  tkoattoohwumt-shoM 
be^ntade  in  both  the  foriffinal  ttnd  4upp^ 
montid  suits;  tAtkem§h  the  pUdntiff  had  be- 
come bankrupt,  and  the  sokeHor  urns  his 
soiieitori  as  vteU  as  soiieiPur  to  the  as^ 
eignees. 
The  oomts  upon  amendment  ef  the  iMfi0»  of 
nMtficM  by  entHHn^f  it  in  both  ndts,  hometer, 
uta^y  ai^ed  the  proceedings. 
Mr.  Homilly  and  Mr.  Torrinno  fnored,  on 
behalf  of  the  defendant,  Henry  Southgate,  to 
discharge  an  attachment  which  had  been  issued 
against  him,  on  the  nth  of  August  last,  for 
not  putting  in  his  answer  to  the  oriffina)  bill,  or 
ihat  all  further  proceedings  migiit  be  stayed  as 
against  the  said  defendant.    The  original  bill 
was  filed  on  the  6th  of  December,  1843,  by  th6 
plaintiff,  for  the  purpose  of  setting  aside  a  part- 
nership agreement  between  himself  and  South- 
l^te,  upon  the  ground  of  fraud,  and  for  an  ac- 
count.   The  defendant  was  made  a  bankrupt 
on  the  14th  of  that  month  upon  a  separate  fiat, 
and  on  the  4th  of  January,  1844,  a  joint  fiat 
against  the  plaintifF  and  defendant  was  issued. 
The  assignees  were  chosen  and  appointed  on 
the  23rd  of  that  month;  on  the  15th  of  Feb., 
tbe  fiat  of  the  14th  December  was  ordered  to  be 
annulled,  the  proofs   and  proceedings  under 
the  separate  fiat  were  ordered  to  stand  as  proofs 
and   proceedings  under  the  joint  fiat.      On 
the  22nd  of  March  last  the  bill  was  amended, 
and  on  the  same  day  a  supplemental  bill  was 
filed,  the  assignees  being  made  parties,  the  bill 


25r. 

ceedings  agvnst  him.  It  appears  that  the  de- 
fendant, who  made  the  application,  had  become 
bankrupt  before  putting  in  his  answer.  When 
that  happens,  the  plaintiff  may,  without  any  ir- 
regulanty^  call  for  an  answer,  and  so  put  the 
defendant  to  insist  on  his  bankruptcy,  either  by 
plea  or  answer.  But  in  that  case,  if  the  plain- 
tiff, instead  of  so  proceeding,  files  a  supple* 
mental  bill  against  the  assignees  of  the  bank- 
rupt, it  is  not  regular,— at  least,  it  is  not  proper, 
—afterwarijp  to  sue  out  process  of  contempt 
against  the  bankrupt  for  want  of  his  answer, 
that  is,  after  putting  upon  the  record  the  fact 
of  the  bankruptcy ;  nor  is  that  proceeding  at 
an  necessary,  because  the  clerk  of  Records  and 
Writs,  as  a  matter  of  course,  issues  the  ususl 
certificate  for  setting  down  the  cause  without 
answer.  So,  where  both  the  plainliflT  and  the 
defendant  become  bankrupt,  and  diflferent  as- 
signees are  appointed,  and  a  bill  is  filed  by  the 
plaintifir*8  assignees  against  the  defendant's  as- 
signees to  have  the  benefit  of  the  suit.  In  the 
case  before  me,  the  assignees,  both  of  the  bank* 
rupt  plaintiff,  and  of  the  bankrupt  defendant, 
are  the  eame,  and  before  the  eupplementad  bill 
was  filed,  the  proceedings  to  compel  an  answer 
might  have  been'  taken  in  the  name  of  the 
phiintiff  j  but  after  that  bill  is  filed,  the  assignees 
cannot  properly  proceed  against  a  party  whose 
rights  and  UabiktieB  they  idlege,  by  their  sup- 
plemental bill*  have  been  transferred  to  them. 
But  although  it  may  sot  be  proper  for  a  party 
who  puts  Aipo^  Uie  record  the  facts  of  the  bank- 
ruptcy, to  tabs  proeeedinss  in  the  name  of  the 
alleged  bankrupt  as  if  no  bankruptcy  had  hap- 
pened, it  does  not  therefore  follow  that  the 
plaintiff^  (the  alleged  bankrupt)  may  not  pro« 
ceed  in  his  own  name.  It  was,  therefore,  that 
I  thought  it  right  to  inquire,  whether  in  the 
present  case  the  attachment  which  issued  in  the 
name  of  ^e  bankrupt  plaintiff,  in  the  original 
cause,  was  the  act  of  the  plaintiff  insisting  upon 
his  own  right  to  proceed,  and  disputing  the 
righf  of  the  assignees  to  proceed  ny  supple- 


praying  that  the  plaintiffs  in  such  supplemental  j  mental  bill,   or  ^whether  the  proceeding' was" 
suit  might  have  such  and  the  same  relief  as  that  of  the  assignees.    It  was  properly  admitted 


iprould  have  been  given  had  not  the  original 
plaintiff  become  bankrupt.  By  the  bankruptcy, 
an  abatement  had  taken  place,  and  the  attach- 
ZDent  was  wholly  irregular. 

Mr.  K.  Parker  and  Mr.  Greene  opposed  the 
xnotioni  The  bankruptcy  of  the  party  in  this 
case  was  not  a  complete  abatement,  and  if  it 
wcTC,  it  should  have  appeared  upon  the  record. 
The  effect  of  the  sttpplemental  bill  was  merely 
to  substitute  the  assignees  for  the  bankrupt. 
Tbe  fact  of  the  bankruptcy  now  only  appears 
\>y  aflSdavtt.  The  court  alt^ays  requires  an  al- 
l^jration  on  the  pleadings  of  the  fact  as  well  as 
rridcnce.  White  on  Retivor,  and  Supp.  74,  76 ; 
3§rjkitmore  v.  Davis,  I  Tes.  &  B.  545;  Turner 
r.  Robinson,  1  S.  &  St.  3;  Macworth  v.  Mar- 
fi€sH  3  Sim.  368  *  Booth  r.  Smith,  5  Sim.  639. 
Nov.  ai.  Sir  James  Wigram,  V.  C.,  now 
|rmwe  judgment,  lliis  was  an  application  by 
1b«  d^fisndanl  to  discharge  an  attachment  which 
aad  been  issued  against  him  for  want  of  an  an* 
;xo'cr,  or  in  the  ftkenwlhre,  to  shay  further  pro- 


that  it  was,  in  truth,  the  act  of  the  assignees. 
The  solicitor  of  the  plaintiff  is  now  the  solicitor ' 
of'the  assignees.  Ine  two  suits  are  one.  'fhe 
atttfehmeilt  Was  issued  upon  the  supposition 
that  it  was  necessary  to  obtain  from  the  defend- 
ant an  linswer  \h  the  original  suit  to  enable  the 
assignees  to  prosecute  the  suit  for  the  plaintiff, 
as  it  was '  said,  that  the  clerk  of  records  and 
writs  wottW  not  grant  the  usual  certificate  with- 
out It.  It  is  admitted  that  they  would  grant 
the  usual  certificate  in  the  case  I  have  first  sug- 
gested. I  cannot  myself  discover  any  distinc- 
tion in  substance  between  the  two  cases.  The 
proceeding,  in  a  case  hke  the  present,  is  no' 
more  behind  the  back  of  the  alleged  bankrupt 
than  in  the  case  I  have  suggested.  But  I  think, 
with<Mt  saying  the  proceeding  is  Irregular,  (fbr 
upon  tbe  f^ce  of  it,  it  does  not  appear  to  be  so,) 
it  is  not  proper  for  the  assignees  to  take  the 
stens  fhey  hkre  taken.  But  I  think  the  party 
making  tbe  mdllkm  should  have  made  his  mo- 
tiim  in  both  the  causes/tKe  original  and  sup- 
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plemental  caose.  It  was  said  that  be  could 
not  do  that,  'because  be  was  not  a  party  to  the 
■upplemeDtd  suit.  Ilu  case  of  the  plaintiffs  in 
the  supplemental  soit,  and  that  of  tne  defend- 
airt  in  this  notion,  are  one,  and  the  plaintiffs  in 
the  supplemeotal  suit  are  represented  bv  the 
defendant  as  to  rights  and  liabilities.  It  w  the 
common  case  of  a  supplemental  bill  filed  to 
make  the  case  perfiect,  and  the  party  is  entitled 
to  make  bis  motion  in  both  causes.  I  think  the 
right  course  is  not  to  discluurge  the  order  for 
irregularit]f,  but  to  stay  the  proceedings^  but 
the  defendant  must  amend  his  notice  ofmotion 
before  I  can  do  it  regularly.  Let  the  motion 
atand  over  to  next  seal  to  amend  the  notice  of 
motion,  and  to  serve  the  plaintift  with  a  cor. 
zeet  copy  of  such  amended  notice.  I  give 
leave  to  amend  the  notice  of  motion,  becaiiee 
the  assignees  may  afterwards  say  that  they 
have  not  been  served  at  all,  in  point  of  form. 
I  go  upon  this  ground,  that  after  the  plaintiffs 
have  put  upon  the  lecord  the  feet  of  the  bank- 
ruptcy, it  cannoC  be  proper  to  go  on  in  the 
«u4  aa  if  there  were  no  bankn^itcy. 

^ttutt'«  atsttcl. 
Mali  V.  BamUt.    Hilary  Term,  1847. 

.       ACTION  ON  THB  CA4B«-->BVIDBNCS.  , 

fe  «ii  action  on  #fte  ease  for  improper  and 
^Kgent  driomg,  m  ibf^h  the  deeiamHon 
uikffed  gm&raUy,  that  the  mjury  to  the 
plaintiff  waa  eauged  hy  the  mpirfper  and 
^effligeni  drtmny  of  a  horse  and  phaeton  bp 
the  defendant:  it  was  held  conmetentfor  the 
pMntifftoshow  that  the  defendani  drove 
the  horse  in  aBU  or  bridtf  that  was  not 
suitable  for  the  purpose. 

improper  drimng  means  a  neglect  to  possess, 
or  to  use,  the  requisite  degree  cf  skiU  or 
utrengthfor  the  safe  conduct  of  the  horse. 

This  was  an  action  on  the  case.  Flea  tiot 
Rmlty.  The  injury  aroee  fram  the  defendant 
onvini;  his  phaeton  sgainst  the  carriage  <rf  the 
plamti£  The  declaration  sUi^ed  negligeaee 
on  the  part  of  the  defendant  in  the  usual  man- 
ner) and  thers  waa  also  an  allegation  that  the 
phaeton  of  the  defendant  waa  low  and  dispre- 
portioned  to  the  eiie  of  the  horse,  «o  that  the 
defendant  could  not  have  paefect  control  over 
the  hone.  Evidence  was  given  to  show  that 
the  horse  was  a  high  spirited  animal,  and  that 
It  was  not  driven  in  a  bit  or  bridle  that  ought 
to  ^ve  been  used  for  such  a  bono.  The  de- 
fendant contended;  that  there  was  no  negU- 
gence,  and  that  the  injury  arose  from  unavoid. 
^kacddent.  Lord  2>fMmii«C.J.  before  whom 
the  case  waa  tried,  told  the  jury,  thatif  the  de- 
fendant usedabit  or  bridle  that  was  noteuitable 
for  the  horse  and  an  injury  ensued,  that  he 
would  be  guilty  of  negligence.  Verdict  for  the. 
idaintiff. 

Mr.  WTUtehurst  now  mored  lor  a  rale  to 
show  cause  why  there  should  not  be  a  new 
Uial  on  the  gionnd  of  misdirection,  beeauso 
1  5®  ?^j  nothing  in  the  dedaration  that  diould 
lead  the  defendant  to  suppose  that  any  evidence 


-would  be  ^ven  that  the  defendant  had  driren 
the  horse  m  an  improper  bit  er  bridle,  so  is  to 
makft'Mm  gaiity*of  careineeDgee  ornegiigcBce. 

Mr.  Justiee  Bmtmm.  The  ilsdaratiofi  ooa- 
takM  maay  wwde  whieh  are  not  mnal;  they 
may  not  d^  any  harm^  but-cerreinly  they  do  oo 
good,  in  the^nt  plaee,  the  dedaratioe  al- 
Idfgsa  that  the  defendant^vM^  paasssied  of  a 
highHspirited  horae.  Now  tfwt  ia  astfaing; 
and  the  declaration  shows  it»  by  th^  not  aver- 
osant^  to  be^aothing.  That  averment  is,  tliat 
the4efendant  disr^orded  bia  du^,  snd  neg- 
ligentlv  and  improped|^  drove  ,the  homi  So 
mre  the  inducement  is  at  an  end;  and  tbe 
canaleaa  and  taipioner  driving  oi  the  hens  htr 
comes  nuterial.  llien  comes  a  sort  of  psreo- 
thesia  about  thotsiae  of  the  phaeton*  which  did 
not  Mabto  the  defendant  to  govern  thaoid 
horse  in  a  reaaonableandproper  manner.  Tint 
averment  ia  quite  uasless;  and  the  dsdanlisa 
then  goes  on  to  say  that  the  hone  was  so  isi- 
properiy  and  jiqgligendy  driven^that  by  naioa 
thereof  the  plaintiffs  carriage  was  uyured.  U 
that  allegation  was  made  out  in  feet,  then  it  k 
clear  that  the  plaintiff's  right  to  die  verdict  it 
complete*  for  the  whole  question  in  a  case  d 
this  kind,  is  negligent  and  improper  drivings 
To  enable  a  man  to  drive  a  horse  prppedy  ia 
the  public  streets*  he  is  bound  to  have  aB  proper 
materials  required  for  that  purpose.  If  the 
materials  he  has  are  insufficient,  ne  has  not  the 
means  carefully  and  properly  toikive.  The 
fa^  here  brought  the  case  plainly  a^dsubstia* 
tially  within  the  words  of  the  dedantioai  and 
if  he  drove  the  horae  improperly*  and  by  eodi 
improper  fdrivinff  injured  the  pkinliff^  car- 
riage* the  right  of  the  pkuntiff  to  maiataia  tin 
action  is  equally  establisbed,  whether  that  iia- 
proper  driving  arose  from  n^ligence,  or  vaat 
of  ipeans  to  £ive  the  horae  in  a  proper  nuaaec. 

Mr.  Justice  Cokridge.  I  am  of  the  eaos 
opinion.  Improper  driving  is*  perhaps,  t 
wrong  term :  it  is  neglect  to  poaaeas,  or  to  ssv 
the  requisite  depee  of  dull  or  strength  fer  the 
safe  conduct  of  the  horae.  Every  man  miut 
know  the  qualities  of  4us  horse,  and  must  pro- 
vide means  to  prevent  (hem  being  the  cauee  d 
mischief. 

Mr.  J ustice  Erie.  I  am  of  the  aame  opiaioo. 
A  want  of  skill  or  precaution  will  render  a  mm 
liable  for  the.  mischief  occasioned  by  the  hone 
he  drives.  The  danger,  and  the  coneeoaent 
necessity  for  precaution,  must  be  oalcujatcd 
with  respect  to  the  animal,  the  speed,  and  the 
place.  If  preper  precautions  are  not  tabs* 
the  defendaiit  is  truly  described  as  not  hariiy 
properly  driven. 

Lord  Denman,  C.J.,  concurred. 

Rule  refused. 


^utttCi  Mrn^  ^ncrticr  Ccrurt 
Doe  Dem.^Fowler  v.  Roe.    Uiliary  Tom 
Jan.  11,1^47. 
{Carom  Erie,  J.) 

— UUaVICS  09  W^QVkXLAJKUW  AMD  UQffVM 

/ft  a  motion  for  fudgmaui  agaimst  the  eased 


Oirti  t  Omm's  Jfcmgt  Fmiatme  CamiD^Cmmmik  PIms. 


possuMm^  woM  m  attama^j.  Held»  That 
the  fact  of  the  ttnant  4Hpo$Memtm  kemffon 
attorney  made  no  differeuoein  tkewtureigf 
the  requisite  serviee  of  the  deoiaratim  ,and 
notice  in  ejectment,  and  that  sertfiee  on  the 
dauffhter  ^  the  teMmt  in  ptmeieiou  .on  the 
jfrenUses  woe  insufficient. 


moved  for  a  rale  fer  judgment 
a^mt  the  c»Boal  ejeetor.  It  appeared  by  the 
endenee  of  tiw  def k  to  the  plaintJflP^  attorney, 
that  he  attended  on  the  first  of  Janaary  xn- 
Btant  at  the  house  of  Jamee  Chilton,  the 
<WMnt  in  poMeaaiofi,  who  was  an  attorney  of 
this  court,  with  a  view  of  serving  him  with  the 
dflclaratum  in  t^ectment;  he  there  saw  the- 
daughter  of  the  eaid  Jamee  Chilton,  on  whom 
he:aerved  copy  of  the  declaration  and  notice, 
and  commenced  reading  the  original  notice 
over  to  har,  ^rfaen  she  ran  away,  and  shut  the 
door  in  his  face,  before  he  could  condude 
dfling  eo.  It  was  also  stated  that  the  depo- 
nent had  oa  various  occasions  endeaVewed  to 
sarralhe  defendant  personally,  but  had  been 
naable  to  do  so ;  it  was  also  sworn  that  the 
defendant  was  an  attomey^  holding  possession 
of  the  premises  in  question  after  the  exph-a- 
tion  of  a  notice  to  quit,  and  that  he  kept  his 
doovB  locked  to  prevent  any  one  entering  the 
hcmse  to  serve  him. 

Erh,  J.  Uideea  the  fa<tt  of  the  defendant » 
b«ing  an  attorney  makes  any  diffb^nce,  this 
ia  elearly  not  a  jjood  service ;  now  I  think  that 
the  caaea  against  attorneys,  are  limited  to 
wberc  the  attorney  ie  acting  in  his  capacity  of 
attorney. 

littuims.  But  here  the  declaration  and 
notice  were  served,  as  aH  notices  would  be,  at 
bia  Jionae.  The  reason  of  its  being  necessary 
tocrplain  the  object  of  the  notice  is,  that  the 
pavty  On  whom  a  notice  of  declaration  in  eject- 
ment ie  served  may  not  imderstand  what  it 
means,  which  cannot  be  the  case  here,  as  the 
defendant  is  an  attorney.  In  Boe  Bern. 
Bcwer^.  Boe,  i  Dowl.  N.  S.  923,  service  of  a 
ieclaration  and  notice  in  ejectment  upon  the 
derk  of  an  attorney  wasiield  to  be  sufficient. 

Erie,  J.,  Yes,  but  there  the  clerk  was  an 
luthoriaed  agent ;  a  clerk  left  in  an  attorney's 
office  is  a  person  who  must  be  taken  to  be 
>laced  there  to  act  for  the  attorney  in  his 
ibsence. 

Hawkime,  In  this  case  the  daughter  is  the 
gent. 
Erie,  J.  I  think  there  is  no  grotmd  for  the 
istinction  attempted  to  be  drawn  between  an 
ttorney  and  the  rest  of  the  ecnrnnanity;  I 
o  not  see  any  difierence  between  him  ana  any 
ae  else,  unless  he  is  acting  in  his  capacity  of 
2  attorney;  I  think,  therefore*  that  you  ought 
^  take  the  same  steps  to  serve  him  as  in  ordi- 
\Ty  cases. 

aawkins,  Then»  perhaps,  your  lordship 
>uld  still  think  this  service  on  the  daughter 
fficient  for  atule  nisitis  in  ordinary  cases. 
Erie,  J.  I  only  see  One  attempt  awort  to  | 
serve  the  defendant  on  the  prenmet.  The 
idavit   does  aay^  that  various  attempts  have 


4to  ssrtft  him*  but  does  not  atela^' 
tbst  those  attempts  wave  made  at  the  prs* 
roiaee;  if  you  oan  find  that  any  of  these  at* 
(eiapts  have  been  made  on  the  premises,  yon 
mav  amend  your  affidavit  in  tliat  particolar,, 
and iat^  maantime  enliffga your  rule* 
Bale  enlarged  accosdingj^ 

C0iiiiiiott  ^Iffft 

Mcmndery,  Co2ik//.— Michaelmas  Term,  Noip. 

17,  1846. 

judge's  order— PARTICUULBS  of  DEMAXm' 

—WAIVER  VY   DEFENDANT. 

<4^srssordb*/orporftciilara  qf  the  plain' 
tiff's  dmumd,  with  a  stay  of  proceedinffs, 
ha^heen  obtained  and  served,  the  d^endant 
may,  by  yiviag  a  notice  qfal^andonmeni  qftha 
particulars  to  the  plaintiff*  s  attorney ,  waive 
the  order, and  at  the  same  time  proceed  in  tka 
action  bydaUmnuy  his  pleas  or  demurrer^ 

ONafomuv  day  in  thetecan  a.ndehad  beeA» 
obtained,  calling  upon  'Uie  defendant  to  show 
cause  why  the  dsmunex  and  pleas^dsliverad  in 
this  case  should  not  be  set  aside  with  costs. 
The  action  was  in  debt,  and  the  dedaraddn 
containing  three  counts  had  been  delivered  on 
the  24th  of  October.  On  the  following  27th, 
an  order  for  particulars,  with  a  stay  of  pro- 
ceedings, had  been  obtained  and  served  on. 
the  plaintiff's  attorney,  and  on  the  7th  of  No- 
vember, no  particulars  having  been  then  d&* 
livered,  the  defendant's  attorney  served  on  the 
pkuntiflfs  attomev  the  following  notice — '^  I 
neraby  waive  the  aelivenr  of  particulars  herein 
pnrsnimt  to  the  order,  &c.''  Along  with  that 
notice  were  also  served  a  plea  to  two  of  the 
counts  in  the  declaration,  and  a  demurrer  to 
the  third, 

PosA^  now  showed  cause.    There  are  two 
cases  which  it  is  said  support  the  application 
m  this  case.  Burgess  v.  Swayne,  7  6.  &  C.  485, 
and  Wickens  v.  Cox^  6  Dowl.  693.     But  it  is 
snbnntted  that  they  are  onite  distinguishable, 
and  the  die#«m  of  Parke,  0.,  in  ihe  latter  case 
uttfsevonraMiB  to  the  defendant,  was  not  neces- 
sary to  the  decision  of  the  case.    The  question 
to  be  eonsidered  here  is  one  of  principle,  and 
a  party,  it  is  apprehended,  may  dearljf  waive 
any  benefit  eonferred  upon  him  by  a  judge's   ' 
order.  Vm.  Abr.  Waiver  B.  pi.  4.    The  case  , 
of  Reg.  V.  St.  Pancras,  3  Q.  B.  347,  might  also 
be  reMed  upon  as  an  authority  against  the  ^ 
rule. 

Bowting,  Beijeant,  in  support  of  the  rule.  ' 
On  the  autfiori^  of  the  two  first  cases  cited,  ' 
and  by  analogy  to  iSie  rule  of  court,  Hil.  2 
W.  4,  the  defendant  eannotwaive  the  order, 
having  thought  proper  «»  draw  it  np  with  a  ' 
stay  of  proceedhdgs.    The  only  mode  of  get- 
ting rid  of  the  order  was  to  apply  to  the  court 
or  a  judge  at  chambers. 

Wilde, C.J.  WhatcanbetheoieQfpdMinf 
a  party  to  the  expense  of  a  smnmons  and  order 
bdfore  a  judge  ? 

Bowling,  seijeant.  The  expression  o(  Parke, 
B.  m  Wickins  v.  C<Mf  is  decisive. 

Mtnte,J.    In  that  case  Mr.  Baron  Parke 
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treats  the  order  as  absolute  for  a  stay  of  pro* 
ceedings  agwnst  the  defendant.  Bnt  the  mean* 
ing,  I  think,  «nMn  that  the  jroceedings  shall 
be  stayed  absohitely,  but  merely  untfl  the 
plaintiflT  shall  have  complied  with  the  order, 
and  thatt!ie  defendant  shsdl  not  be  coni{i«lkd 
to  proceed  in  the  cause  untUtbe  plaintiff'  shftll 
have  so  conjplied.   .-      .  ,.      .     . 

Dowling,  Seii^nL  That  mi^  be  so,  and  yet 
it  is  submitied  the  defendant  cannot  j?et  rid  of 
the  order  by  a  mere  Mwrwr,- 

Maule,  J.  If  my  interprctetiofi  dfthe  order 
be  correct,  the  defendant  need  take  no  ot^er 
step,  and  is  now  at  liberty  to  go  on. 

fVilde,  C.  J.  A  defeodant  may  waive  jm 
order  for  security  of  costs,  and  why  may  be 
not  do  the  same  with  respect  to  the  .order  in 
question?  ,  •  ; 

,  Rule  discharged  with 


C0urt  af  ejrc^equrr. 

Bhck  V.  Lowe,    Michaelmas  Term,  Nov.  19, 
1846. 

jvdok's  ordbr.*-ruls  of  CbUfeT. 
A  rule  to  make  a  judge's  onfera  rule  of  court 

with  costs,  is  absolute  in  thejirst  instance 

if  moved  upon  the  affidavit  required  bu  the 

Reg,  Gen,  Tiin.  3  Kic 
In  this  case  an  order  had  been  made  by  Erlf, 
J.,  that  the  defendant  be  discharged  out  of  the 
custody  of  the  sheriff  of  Middlesex,  and  that 
the  plaintiff  do  pay  the  costs  of  the  application. 
Tue  costs  were  taxed  at  6/.  J  8*.,  and  a  demand 
of  payment  was  personally  made  on  tlie  plain- 
tiff, who  was  at  the  same  time  served'  wiih  a 
copy  of  the  judge's  order,  and  the  master's  alto- 
catur.  The  demand  not  having  been  complied 
with,  ,  o  1 

Prentice  moved  to  make  the  judge's  order  a 
rule  of  court,  and  that  the  plaintiff  pay  the 
costs  of  the  application.  The  only  question  is, 
wbether  a  rule  of  this  kind  is  a  rule  |o  show 
cause,  or  whether  it  is  absolute  in  the  first  iq. 
sttance.  llie  practice  in  this  court  has  always 
been  for  such  rules  to  be  absolute  in  the  first 
instance,  but  a  different  practice  would  seem 
to  prevail  in  the  Bail  Court,  whei«,  in  m  late 
case,  Wtghtman,  J.,  refused  to  grant  more  than 
a  rule  nm.  Spicer  v.  Bond,  2  Dow.  N.  S.  955. 
He  also  cited  fieg.  Gen.  T.  3  Vict.;  Thompson 
r.  Btlhng,  n  M.  Sc  W.  361.  ^ 

Parke,  B.  It  has  always  been  quite  a  matter 
of  course  to  make  a  judge's  order  a  rule  pf 
court,  but  m  order  to  get  the  costs  of  the  apiili- 
cation,  the  party  must  come  prepared  with  the 
affidavit  required  by  the  rule  of  court.  ITiat 
oas  been  done  in  this  case,  and  the  rule  will 
therefore  be  , 

Absolute. 

Gonrt  of  Sebfeb. 

^orle  Hodton  in  re  Hodson.     Michaelmas 

Term,  1846. 

8URRBNDBR. — PBTITIOK. 

A  bankrupt,  who  has  not  surrendered,  may 
yet  be  heard,  upon  a  petition  for  annuUing 


tht  JuU,  protided,  that  he  was  not  in  de* 
fauU,  at  the  time  when  it  was  presented, 

Thb  bankmpt^  in  ibis  case,  preseiited  a  pe* 
tition  fof  the  purpose  of  annulling  the  fiit, 
upon  the  groui|ds,  ihalt'^here  was  no  proof  of 
trading,  tiadnp  act  of  bankruptcv.  i 

U  Don  thf^  petition  being  openeib  Mr.  Bussdl, 
for  the  respondentia  objected  to  its  hetv^iioard, 
inasmuchas  the  bankrupt  had  not  yetsaven- 
dered.  Jlt,app4am4  Hbh^  the  fiat  bom<d«ke,  oo 
the  6th  of  July  last,  and  that  the  petition  wai 
presented  on  the  20th.  Some  4cl&y  M  ^^ 
place  in  oonwquMc^  of 'tbbf<  tMb'r^^d  to 
answer  the,  .aipdavUs.  Cases  /dtedi'in  soppsH 
of  the  objection.  Empartt  Jones.  1 1  Vn.  409 ; 
Exparte  Drake,  Mont.  486  j;  Es^ar^e  Kkbm, 
1  Mon.  8c  A.  709 ;  Exparte  Au$ten,  1  It^oat-  !>• 
&  De  G.  247 ;  Exparte  Drake, 2  li^  &  C.91; 
Eamarte  Gamett,  1  De  Gex.  95.     . 

Mr.  Bacon  and  Mli<  C^asiaappMandiasBp- 
port  of  the  petition. 

SirfJt^JU  KmigUBfttcerCki^Judge.-'^m 
the  Bankrupt  Court  Act  was  passed,  a  subse- 
quent statute  provided  that  unless  the  bank- 
nipt,  within  a  certain  time,  presented  a  petitioa, 
the  fiat  should  ^e  valid  a^nst  him  for  ever. 
He  has  but  three  weeks;  it  may  be,  but  three 
days,-—and  sometimes,  it  may  be,  no  day  at 
all,  within  which  to  do  what  is  requhed  o£  lua. 
Unless  he  does  it  within  that  tiRiav«Utoif(lifae 
has  forty- two  days  to  surrender,  the  &it  of 
banl^ruplcy  cemains  against  hina  for  evsri  wlie- 
ther  haia  peer  or  ciMnmaiier»  chwelnMiiior 
layman,  trader  or  not  trader.  -  There  msT  be 
circumstances,  which  may  make  It  impossible 
for  him  to  comply.  I  thought  diat  the  just 
construction  of  the  act  was,  th^t  it  did  oot 
limit  the  discretionary  powers  qf  the  court  to 
annul.  Lord  Lyndh^rRt  thought  othenme. 
I  shall  act  upon  his  opinion.  I  think  that  n 
this  petitioner  is  proved  to  hnya  been  la  no 
default  at  the  timre  wlien  the  petition  was  pre- 
seiM»4  it.  is  my  duty  to  hear  iu 

Thd  i)etition  was  aceordit^ly  haard.  I 


CHANCERY  CAUSE  LISTS. 

Hilary  Term,  1847.  - 


^orH  Cftanceilar. 

(Striclcland  Strick^aid        '\ 

Ditto  lioynton             I  apipaal 

Ditto  Siricklaud        / 

(  •      t  Masters  &Wtr.  J 
5. 0,G,  <  Attorney-Gen.;  <  dens,  &c«x>r.tbe  >  apH 

(  (  City  of  Brtatol.  ) 

5.0.    Black  Chaytor        do. 

5.0.  Joboson  lleynoldafur.dica.bfoH. 

5.  O.   Watts  ^  iryde                    ap|i«l 

Morisoa  IVIorison                 do. 

(Parker  Morrell      \ 

<  D i tto  . W  hitmore  >  appeal,  ptbd. 

( Ditto  Morr«U     ) 

Brighton  Korrii          appMl 

penny  Turner           do. 


Chancery  6nu«  LisU. 


n 


'CJton' 

{GiiftiDbeni  -   - 
Cue 

Tboraejeroft 


do. 
di  . 


i^ideouf     ' 
Kernot 

Ditto*       i 

J>itto     f)  ^* 

'  Wwnn 


m 


d6. 

d6. 


itntglrtn  t>.  Smldi,  dem'. 

Cope  ».  Leiri».  .\  ... 

Stert  V.  Cooke.  ■     .    -. 

•Hedf kioeon  «.  Bmroir^  far,  diriK  «ni  oAtti.     ' 

Colbau|ii> CoUngi,  .       ,      m,  . 

HicktoQ  ».  amith.  «t  dj9A.*«  <e(i|iM0t.    .  - 

PAlinArv,P«tu«oa.rur.dim«Mi4oo9C««  .  .. 

Minter*.  Wraith,  fur.  dirs,WcaoM*    -. 

Hemming  v.  Spiers,  ezons. 

Xbittbers  v.  Waters,  ezons* 

-Smitb  v«  Robinson. 

Fower  tr.  VeffBon,  fur,  dtrs.  sad  costs.  ' 

Valev.SHerirood,  resnses,  ditto. 

HsfivndM  v»  Wood,  ejrom.  >      ^ 

^«wiKoinbt>.  Bian9«oinb,:fiif.'di«ft  mi  4tmUt ' 
\  ftwMiers  t.  Halii^t  8  eaoses»  far.  dkrm, : 

.<  Ditto  ».  Bftltye,  bj.  ordei\« 

DorrUle  ,9.  WoLfi;  fur.  dire^  aad  «osC«*   ... 

Richards  t.  Patterson,  fur.  din.  aad  oofti. 

Woodman  v,  Madgen,  fur.  dirs*  and  costs. 

Altornej-Gen.  v.  Pearson,  exons.  and  fur.  6itg^ 

Dawson  r,  Cbappell,  fur.  dirs.  and  coats. 

Waitr.  Horton  ditto 

MoBtagite  V.  Cator,  fur.  d i rs .  add  easse. 

Qroom  «.  Stinton,  4  causes. 

•BaztM-  V.  Abbotti  futv  din.  and  eosCS;     '     ' 

De  Beauroir  v.  De  BeaQroir.fur.  dim/Md  40^. 
Beale  «  W«Mt«r,,r«beirHi«r^ 
Tttuer  v.  Simeock,  fur.  dirs.  and  costs. 
Booth  r.  JUgbtfooit*.  fiir,  dirs.  aad^osts^ . 
Ludlow^  v.  Gtiiliebaiid,  far.  dtrs.  and  ecsti* 
Howell  V.  Saer.  • 

Attomej-Gen.  ».  East  India  Companr* 
Roberts  V.  Card^^  aooi»>   >  <       > 
Warwick  v.  RichjrdsoQ,  azoiis.  and  fur.  dira. 
Morgan  v.  Kingdon,  fur.  dirs.  and  costs^ 
I«»wis  V.  HiaioB,  fur.  dirs.  and  costs.    ' 
Wilson  ed  Williams. 
Robotbam  r/AmpbIett,'ezons. 
£niw>»  a.  Clark.  .       . 

Bailiff;  &o,  of  Bridgnorth  9.  CcUina,  fur.  dirs. 
and  costa^ 
G«;6lfBf  «.  Warner,  t  cai^es.  '  , 

Bircb  V.  JoV/fiir.  dirs.  and  costsw 
Wilson  V.  Jonips,  sWns.'^  '    '      ' 

Bar  r.  Shde;  fur.  dirs.  snd  costs.     \ 
L^rkids  «.  Luf  kins,'  fur.,  dirs.  and  costs,    ". 
Nightingjple  v.  Goulbouro,  fur.  dirs.  &  coats. 
Green  V.  Bailpjr,  ...  ..  ♦,  , 

Altias  V,  Hatlon,  fuf.  dirs.  .    ,,  . 

Strakf r  v.  Wilaod,   .    .,  .1 

Wbite  ».  Brigjgs;  0xons...3  sets,  end  fu^jjiisf 
Darner  ».  Portirlingion^  J  causes.  , 

.Greenham  «.  Greennami  fur.  dirs  and  coflt^« 
Burrow  t.  Hardey,  fur.  dirs.  and  co8ts« 


if idd Jeion  li  Elliot,  fur.  dirt.  &  «0Bfi« 
Hyde  v.  Neale.  ezons,  and  fur»  dim. 
milae  v."  Leo,  fur.  dira^  and  eptlc  f    : 
Botvn^s  r.  Abbott^  ezons.  ..     ,. 

Lartgstoti  e:'Cot«jn»;  fur.  dirs^  and  costs*   * 

w*|^v.  fiilcoek  diiio. 

Ilsnmev^.  Haomer  '  ditto  and  cause. 

S,  O,  G.,  Mrers  v.  Mocdonald,  i  causes. 

f^n.mk,  Wilson  ».  Wtlsort,  exons.,  2  sets. 

.if^nm\v.  LanceBfild,  fuh  dirs^' 

Amey  V.  Walkrr,  3  oaaaeik   ■■■  -  ■ 

Asl^lmrst^MilU.. 

A icoltts  i;. Nicolas. 

Ke^nelt».Tv^herleigl^,  ..  , 

Lovett  V.  Soames. 

Shhrtf  Jones  p.  Woods. 

Skinner  t>.  Manser, «  causes.        ' 

A ttorney -General  0.  StoheV     '  ' 

Skey  V,  Ody,  fur.  dirs.  and  coals. 

WaU  e.  Wall;  fur;  dirs.  and  tSti. 

Simpson  V,  Karles,  9  eauaes. 

Abram  v.  Wafdk,,,  •,.>;;  •   mi.    ■»:■ 

Elliott  V.  Lyne.  2  causes. 

Bwart?  e.  Pl.mijs,  fot.  dirt,  and  costs. 

Norton  e.  Hepwortb. 

Belcher  n.  jockey,  2  eausef.   : 

Kensit  v.Cresey,  3  causes, 

€ostobadle  v,  Costobadie,  t  causes  - 

JMksoh  e.  Notlldge. 

Woodrall  V.  Bagtter,  fur  dirs.  and  costik 

Odell  V.  Lockett. 

Wtight  V.  Ulley. 

Ge^vis  ».  Gerrjs,  fur.  di«s,  and  coati. 

Fairtaz  v.  Drought, 

Grant  t.  Hutchinson  (wr^  dirs,  aad  QOtIf, 

Tbompsoii  ».  Day  ditto- 

GaWert «.  Ricbardi. 

Fiald  «.  Bemtey; 

Atrorn«y4^nem1 1 .  Wilson* 

Muaion  «.  Bradabaw 

Rawlins  v.  Derkete,  fur.  dirs.  and  costs. 

Boad  v^  Uarver 

Anderion  t.  Vvrigh< 

Vernon  v,  Rudd 

Smith  V,  Waherf 

Lew-es  ♦.  tewes. 

Hicks  ».  GVnb'am. 

Wtmawte.  Powell,  t  causes. 

iStaUsobmidt^.Self. 

1  Dittos.  Lett. 

Wsmer  «.  liett,  t  efttises: 

Hanriskv.  Green,  daao. 

Uicbarda*.  Gciffitbsi  fti*.  dirt. 
Spires  V.  Spires,  fur.  df rs.  aad  oostk. 
Price  ».  Price  ditto. 

Jennings  v.  Bonser^  2  causesi 
Gray  i».  Seabtook. 

Ward  w.  Gardiner,  for.  dirs.  and  cof to. 
S««rell  ».  Rfufniy.  S  causes, 
Wlilteliall  e.  Sanders,  f  causes.  '  '* 

Btti(ton  e.  Taylor,  for.  dirs.       '        '^ 
Gfondry  v;  iSiewbold. 
Cleaver  v.  Sloan,  fur.  dirs.  and  costs. 
Sfuat,  Ililclicock  V.  Jaques,  2  causes. 
Attorney-General  r.  W-td, 
Aza  V,  Andreway,  -,  -  *-  :   "i 

Lea  «.  Smith.  ? ,       .,  ^ 

Baahdon «».  Brandon,  5^  caus^fi^  ezohs.  '   ''^^ 
M'Farlane  ».  yndifwood. 
Field  «.  Brovsm,  r  •  , 

Fitch  r.  Fitch,  9  causes.  * 

Hiitchartv.  HMchard.  ' 
•StaDbttty  e.  Dunning^  ' 
Hoare  w.  Shaw, 


Chaneery  Cau^'IitiM^r'^nmom I/mv  Csicm  lAsts. 


Pirlabeatt  «.  Wiekbam. 

Shewell  V.  Sbewell,  fur.  din.  and  eo«ta« 


,  t  eaaflM. 


CAUSES.  PURTHM  DlRBCriOMS,  A»D  BXCBPTCOSM*- 

Simpwm  v.  Edgairorth,  t  demi . 

Haekmaa  v.  Hiekami,  plea. 

HaHrejr  v.  Bull,  do. 

S.  0.  to  apply,  Dy«r  v.  Criefc. 

Sanford  v,  Sanford,  for.  din.  and  ooaU^ 

Jefferson  t>.  Miller. 

Cock  V.  Gustard 

Short,  Taylor  «.  Simpaoa  for.  din.  and  oott*. 

Bishop  V.  Cappel  ditto* 

PilktngtoD  V.  Wilaon. 

Keale  «.  VVoodbonte. 

Morris  V.  Bull. 

Edwards  v.  Cbenpion, 

Mozhaj  V.  Inderwiek. 

Pettjr  •.  Atherley.  • 

Baddeley  «.  Carirea. 

Hammond  «•  Baker. 

Smith  «.  Wllktnaon,9 

Dowsing  V.  Cbarebyard. 

Habersbon  v.  Barton. 

Battarfield  «.  Rajraer.  v 

Tarte  «.  PhiHIps. 

£.  Tm^  Atkinson  «.  Glover. 

Major,  &c.  of  Rocbeeter  v.  Lea. 

Howaide.Kirk. 

Reddisb  «.  Howard,  S  cansea  and  pedtiOB* 

Glascott  vi  Lonjf. 

Bradley  v.  Teale. 

Smitb  ^.  Smith,  S  otaBev* 

Parken  v.  Taylor. 

Bellringer  «.  Blagrare. 

Hemming  «.  Dingwall. 

Bannister  o.  Ellis. 

4  Kortwriglit «.  M*Qaeen.  1 

I  Ditto  V.  Barlow.  J 

Allen  e.  Snelling. 

Johnson  «.  Corrie. 

Evett «.  Greatwood. 

Fenton  «.  Nalder. 

Daubuz  V.  Peel,  9  eauses. 

To  btJUnd,  Vanieller  v.  DoonnnH  fifr«  Sttu  and 


Braxier  v.  Pipec  ' 

Jan.  13,  Blakey  «.  Marrimr,  caoM  wad  ptftaba. 
Here  e.  Smitb,  S  cansea. 
Stokem  an  v.  Dawson. 
Garbettv.  Whitehead. 
Bowm  er  v.  Parkenaon,  fiic.  difi*  snd  ooitf. 
flb  els  well  v.PVeedr, 
SKort,  Craflon  v.  Fritb. 
Craven  e.  Stnbbint,  f  caaaae. 
Burton  e.  Monnt. 
Stooke  V.  Vineent. 
Hugbea  V.  Griffith, 
Burchett  v.  Howett. 
Jba.  11,  Dallimore  «.  Bal^ 
Smyth  e.  Lowndes. 
OkUl  V.  Whittaker. 
Sargent  V,  Roberts.  .   . 

Short,  Stirling  v.  Boiig&ton. 
Kutley  V,  Gill. 
Beeston  v.  Beeston. 
Short,  Snowdon  a.  Matriott. 

CAVsis,  f  uaTuaa  nimiorioas,  Aan  i 
Tiffijta  day,  Lowea  e.  Lowas,fifeK4li%« 
£•  0.,  Phillips  v«  Meinertsbagea. 


Plowdea  «« Tharpet 

Eait.  Tau,  Mazwell  «.  KibleChwaita, «  aaoaea. 

4/ltr  ITana,  4'eieaa  a.  Dykes,  9  inia^ 

Lewis  #.  Thomas. 

Btfil  V.  Pritstiard,  pt.bd. 

S,  O.,  H^rry  v.  Barchard,  far.  dira.  pt.  lid. 

iLetta  V.  Ttae  London  and  Blackwall  Raliwaj 
Company. 
The  London  and  Blackwall  RaUwaj  CoBapany 
V.  Letts. 
Feb,  1,  Stepbeasoa  a.  Ereratt,  fur.  diia.i 
Pringle  i».  Smith. 
Justice  «.  LsDffater. 
Alarab^'Kfag^am.  - 
Raby  «.  Ridehalgh. 
De  Sola  V.  Mesnard. 
Jones  V,  Coles. 
Bennett  v.  Humberstaneb 
Tyler  e.  Morris,  fur.  diia.  sad  ctetiu 
Brown  e.  Brown  ditto. 

Ingram  v.  Thorp. 

Sharp  V.  Taylor,  for.diia^aad  coats. 
Wilsoa  e.  J^basoa. 
James  a.  Wynffofra. 

Thompaea  i».  Fiadlay,  far.  diia.  aad  mm 
Stevens  a.  Plllaa. 
Say  a.  Ccaed,  f^rMn,  and  asatK 
Butlin  »..  Master*        dittD. 
Attorney-Oan.  v.  Flonmaa,  aoppl^ 
Dowse  V.  Wilson*.* 
Bennett  r.  Ifanr* 
WaUon  0*  Crawly. 
Mettington  v.Oaek,  for.  dirt,  aad  4 
De  Ideasies  v^  Dusaagas, 
Vensea  a.  Nalhanel^ 
Dawaaa.  V  ..Paiar* 
Lardin  o.  Binny,  far.  diva,  and  eaa 
Omgaoa  o.-'&aatk  ditttt. 

C  Salter  «»  Waller        >  jt;,^ 
iMatlheM.aU2tatt0B|  ^^. 
RobittsaB  a.  Pardafw. 
MMsesa.  Jeaoeiw 
Tipping  V.  Clark. 
Matthews  a.  Bavlsb 
Spenoer  v,  Chiireh« . 
Malcolm  «.  Soatt,  t  oaates-    • 
Pmnn  si  Care. 
5%er«,  Hiekae.  Hoagb,! 
Lancaatera.  1^'m^ 
AttomeyfaOeaMal  «..€ 
YearaleirsbYetfTdav.tf 
Hughes  s.  Stable,  tur.  dixs.  and  i 
Thirlby  a«  tfoHaway^ 
Belsbams.  Perdral^i 
Wmiaafts«.lade^5i 
Ccippsfb  Psioa*. 
Symea  «.  Eyia^ 

Attorney-General  a.  Croom».for»  ttSb  aa^  < 
Sbailere'v.  Groves^  fot{diiai  i 
Kempson  v,  Abbott.  fur.dirs..sad  < 
Kawton  «.  Sadler.  foEw.dsoikaBiftoa 


rdl»& 


COMMON  LAW  CAUSE  LlSX^ 
Crobit 


■  Bilety  IWaH  IMT*. 

J^.  N.  I^FsBi^  pacitiaa  m  anar  i 
dafimdsnt  ia  ariar* 

The  Qaeea  a.  The  IahB&itaalsarCraiidrfl,f«;  ML 

The  Quesn  a.  Edward  Westbroab  aad  r-*" — 

TbaQaesaa.  Tha- Cbwair 
gor,  mds.  and  peta. 

The  Qaeea  a.  The  lalmbittBlvarSt.  i 
minster,  (de  M.  Jeaaa.) 


Commou  Law  ,Cmue  Lw/#,— Nin  Pnus  Cautfi  lAsU^ 


m 


The  Qaeon  «.  The  Inhsbitanta  of  St,  Ann*,  W«st4 
minftter,  (da  G.  Wood.) 

The  Queen  «.  ThelahabiUDUof  St.  Peter»  Dtoit- 
wich.  . 

The  Qaeen  9.  Henrj  Beteman,  (flpeenl  ean  on 
iadictnient.) 

Tbe  QQeea«.The  InhabitaoU  offtst  Stooehoufe^ 

The  Queen  «.  lite  Inbabitente  of  Wideoomh-in- 
the-Moor. 

The  Queen  e.  The  Eastern  Railfraj  Comptnjr, 

The  Queen  e.^e  Inhabitants  of  Mendhaio* 

The  Queen  v.  The  labahitanta  of  Blackborn. 

The  Queen  «.  The  Church  wasdeaa»  &0.,  of  Ban- 
for,  (orders.) 

The  Qoeen  «.  Henry  Ererist. 

The  Queen,  e.The  Council  of  Bixmingham* 

The  Queen  «.  The  lahabitaBta  of  Marnn-oom- 
G  ration. 

The  Queen  «.  Tlie  Inhabitanta  of  Landkej. 

The  Queen  «.  The  Great  Western  Railiray  Com- 
ply. 

The  Queen  «.  The  Great  Western  Railvaf  Com- 
piny. 

The  (^leen  i^  The  InhaSiitanU  of  CUzby« 

The  Queen  «.  Nathaniel  Shipperbottom. 

The  Queen  9»  The  Chomhwacdeas,  &o^  of  St. 
George  the  Martyr,  Southjrark. 

The  Queen  9.  The  CjMirchwardena,  Ao.,  of  St. 
George  the  Martyr,  Soothwark. 

The  Queen  e.  The  lohahiUnU  of  Hartp«ry« 

The  Queen  o.  Thomas  Collios* 

The  Queen  eu  The  Inhehitaot»of  Haleaowen. 

The  Queen  v.  The  Oveiseers  of  Tovnship  of  Old- 
ham Union. 


The  Queen  v.  The  Justices  of  the  West  Ridiny 
of  Yorkshire. 

The  Queen  «.  William  Bichardsoti. 

The  Queen  e.  Archibald  Douglas,  Esq. 

The  Queen:  e.  Thouns   Phillips   end   anotheri 
Justices,  &c. 

The  Queen  «.  The  Inhabitants  of  Alderley. 

The  Queen  e.  Thoinas  Grimshaw. 

The  Queen  0.  The  Inhabitants  of  Rhoseolya* 

The  Queen  v.  The  InbabitanU  of  Shslford, 

The  Queen  e.  The  Inhsbitaots  of  St.  Gilea-ia» 
the-Fields. 

The  Queen  v.  The  InbabitanU  of  St.  G«orge, 
Bloomsbury. 

The  Queen  «.  The  Iishabitaata  of  Stainfi>rth« 

The  Queen  v.  the  Inhabitants  of  My  lor. 

The  Queen  v.  The  Inhabitanu  of  St.  Cleuaiit 
Danes. 

The  Queen  v.  The  InhabiUnts  of  Dakiniield* 

The  Queen  9.  The  InbabiUnU  of  Leeds* 

The  Queen  v.  William  Belton. 

The  Queen  o.  Charles  Saffrey. 

The  Queen  e.  Morris  Hyere. 

The  Queen  e.  The  Churchwaidens,  &G»,of  Ashe* 

The  Queen  «.  The  Inhabitanta  of  Haaunenmidi. 

The    Queen  e.  Joaepb  Thompson* 

The  Queen  e.  Joseph  Thompson. 

The  Queen  e.  The  Dihabitanta  of  Maeoletirid: 
-  The  Queen  «.  John  Keen. 

The  Queen  v.  The  lobahttants  of  Holywell. 

1*he  Queen  v.  HMirr  MIehols 

The  Queen  v.  The  Uomaissiooera  of  the  Town  ot 
Dudley.-. 

The  Queen  v.  Thos.  Turk. 


NISI  FUUS  CAUSE  UST. 


Sir  R.  Sidney 
Johnson,  Son,  and  W « 
S.  B.  Hamer 
J.S.PMToeiiMB.^ 

M.rraaefr 
Adlington  a^  C(M 

Elderton  aod  !!'• 
JohnsoDy  Soa»  ind' W. 

C.  J.  Joaee 

Sharpe^«ad  Ca> 

Becke 

W.  L.  Doiia]8toa' 

W.U.  Tmi«r 

R.  C.  Barton 

GTA^Iiracpfiiit 

Jao.  Lwrie 

GtpmmaA  S. 

BwGanya 

DodawLW. 
HertaM  «nd  CcC 
Ford 


BSMAirSTB  Itta  U^JLVLY  TBRM,   1847* 

Middtumf, 

Maedonald  (stayed) 

Cope  (stayed) 

Wilkium  (itoyed), 

Archer 

Wluleway         ^oj.> 


ChhiU  &J. 

Howe 

Danes    >  H;  J; 

The  London  and  Blwk^ 
wall  Rflflway  CdonMiy^ 
Williami  S.  J. 

Bbstone  and  another;  ene^ 
'    cutrix.  &c. 

Fiddta  -Sv^Jw 

Cbwther,  admor.,  8te»  (inf.) 


Tb«Q«ee# 

The  Queen 

Bbcke 

Tenna&t 

Doe  dem.  OliTer& 

*t1]e  Queen 

Knill 

Whyte 
BoMnf 
Sooter 
GtonpMl^BiiC 

Prsit 

Edwaidaaad 
'  aiiniees^  ftec 
Sortt 


8.  J. 

SiJ, 

8.J. 

oUmrv 

sa«. 
a.j. 

flF.J. 
8.  J.. 
BiJ. 


(inj.) 

Wm.  Toogood    (inj.) 
fed  wards  and  aootliei^ 

▼iving  eataentoi* 
CTaoford 
irring 

Parish  and  another 
South  Eastern  Rail.  C4b 
Goaingham 
Haynes  and  others 
tiOTagroTa 
Connop 
Calder,  Bart 
Davidaon 
IS  rant  and  ttKtkmB 


Daaoa 

»eka 


Tboan»M*FMflr 


8i.J. 


Hkgtai 


Dt,  Bolton 
From.  Chester 
Prom,  Howard 

Worn.  Jas.  Morria 
From.  Mardon  and  F, 

Dt,  Cbadwiek 

From.  Caaqpbell  and  Ai» 

St.  WillianMOnand  fL 

8ci.  fa.  Wadesos 

Sci.  fa.  Dakar  and  Co«;, 

Dt.  Helme  and  JohoHto. 

Ca.  J.P,  Fearoa 

Bjt.  W.  and  R.  B^Baktt 

Indt  John  Porter. 

Fro.BeU 

Fro.  Milbom 

Dt.  Rooper  and  Co« 

€». 

C«.KeddeltflB4Co. 

FiomB.  A'Baeketi  aad  6o. 

Fxam.  Xewia  and  L. 

Dt..Kftapimi,  O.  and  6". 

Dt  Kempaoop  G.  a&d  0. 

DtFtetoeT 

Flo.  Bliinll 

Ca.  MibiMDd:Co«. 
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t  Lewii 

Gadderer 

S.J 

.  Dawes 

Pro.  Ta  perMa 

G.  Clerk 

F.  Clerk 

S.J 

.  Baldwin 

Pro.  Thos.  GUI 

Smith  end  Co« 

Cbubb 

S.J 

.  Solomon 

Ce.  Sbimff 

lUcherds 

Walker,  Clk. 

&J 

.  The  London  Asenrenee  of 
Houses  end  Roads  from 

Fire 

Cot.  T..owI«m  and  Son 

W.  C.  Moacton 

Wella 

S.J 

.  PhuI 

Trees.  F.  A.  Lewie 

Werd 

Frj 

&J 

,  Chapman 

Pro.  Wren 

I.  Robioeon 

Leake 

Warwick 

Pro.  Brace 

Porrier  end  W. 

Aloens  and  olhen 

Von  Greeeheim 

Proma.  Metcdf  and  W. 

£dwerd  Ssitb 

Hilton 

Granville 

Trial  at  Bar.  Gacty  end  T. 

JoboBoa 

Ellis  and  another 

8.  J. 

Omerod  and  another 
proTieo) 

^^Ca.  Milne  and  Co. 

Lueene 

Gibbons 

Hunter  and  another 

Ca.  Kilgour  and  Ca 

Jet.  Wright 

Lour 

Adair 

Dt.  Foater 

Jee.  MooQ 

Bennett 

Narthill  and  enother 

Prom.  W.  Smith 

Wollen 

The  Queen 

Bonella  end  otben 

Indt.  Bonella    in  peraw 
Appleton  for  Tayh>r 
Callow  for  Deris 

£4«rerd  Smith 

Hilton 

Eerl  GruiTilte 

Triel  at  Bar.  Getty  and  Ob. 

Skinner 

Wood 

Hogaon 

Pro.  Games 

Briatow 

Anatin 

Covert.  Crouch 

Govett 

Jacobs,  pauper 

Price  and  another 

Tres.  Rufhbury 

Wright 

Rogers 

Orasebrook 

Tres.RhodeeandL. 

Proeecutor  in  pereon 

The  Queen  on  the  Proee- 

cution  or  Oeman  ( 

Qiddj 

Durant 

Aesump.  W.  W.  Oldershaw 

C.Jey 

Heine 

Hooper 

Ca.  Roche  and  Cow 

Demon,  jun. 

Denton 

S.J. 

Maitland  and  otL«ra 

Pro.  Hill  end  E. 

Beert     ^ 

Seabrook 

Waters 

Dt.  Dyne  and  Co. 

Seme 

Dalrymple 

Mjhill 

Ca.  Crouch 

Vellanee 

Gait 

Raworth 

Pro.  Leete 

Cbisbolme 

Doe  dem.  Hempion 

Can- 

Rjt.  W.  H.  Croas 

Ablett 

Neal         ' 

Ward 

Pro.  Carlon  end  K. 

Axford 

Cotton 

Way 

Dt.  Hugbes 

Wm.  Smith 

Uniit 

Smith,  aued  with,  ftc. 

Dt.  Ablett  • 

Gierke 

White  and  Wife,  panpert 

Sparging  and  enother 

Tree.  Wire  and  ChSdibr 

Sparging,     Brown    ia 

person. 

Tete 

Brown 

Collins,  Esq. 

Prom.  Parker 

Seme 

Seme 

Berkeley 

Proms.  Brundratt  andCe. 

Edward  Berron 

Harrison 

Turner 

Prom.  Merdon  and  P. 

Hawkins  and  Co. 
H.  T.  Roberte 

Dodding  and  another 
Doe  dem  Plimmer 

Beiley 
Aaderaon 

Dt  Loaghhonnigh 
Eject.  Huteon 

Wickene 

Rowlands 

S.J. 

Semuel 

Ce.  £.  laaece 

Keene 

Herriss 

Richards 

Ce.  In  PeraoB 

H.  T.  Robert* 

Roberts 

Todd, jun. 

Dt.  Fisher 

Aldridge 

Robins 

Tinkler  end  other* 

Pro.  Parker 

W.  Smith 

Bonner,  executor,  &c. 

Bonner 

C.  Robson 

Sbortfaouse  and  enother 

BeenmMt 

Proms.  Ashley 

Wm.  Smith 

MuUett 

Thorp 
Butcher 

Prom.  T.  RoberU 

C.  Rippon 

Sharp 

Pro.  In  person 
Pro.  £•  Lembart 

Dolmao.  and  S. 

Hall 

Halsteed 

Thofnae  M.  Parked 

Clerk 

Herrison 

Pro.  Olderahaw 

Cfaisbolme  end  Co. 

Doe  dem  Mable 

Abbott 

Eject.  Wight 

Dickson  end  O. 

Alseger  end  othem 

Furby  end  enother 

Dt.  Dariea  and  E. 

Meatermen 

The  Queen 

Mery,  the  wife  of  Heniy 

Dixon 

Indt.H.  T.Roberta 

Stratt 

Carter 

Cemp 

Ca.  Homfray 

Cunninghein 

Perratt 

Freke,  Esq. 

Prome.  Keana 

I.Fellowa 

Bell  and  Wife 

Brown 

Proms.  Cbas.  Yoonr 

Hill  end  K. 

Hill 

Daniel 

Proms.  G.&  W.C.Smith 

LAW  PROMOTIONS. 

NBW   POLICK   MAQI8TRATK* 

T.  J.  Arnold^  Esq.,  of  the  Northern  Cireait, 
and  Revising  Barrister  of  the  City  of  London, 
haa  been  appointed  to  succeed  P.  Bingham, 
Esq.,  as  one  of  the  Magistrates  of  the  Police 
Court,  Worship  Street.  Mr.  Bingham  suc- 
ceeds to  the  vacancy  in  the  Police  Court,  Marl- 
borough Street^  on  the  resignation  of  £•  H. 
Maltby,  Esq. 


CLBRK  OF  A88IZK  FOR  THB  OXFORD  CIRCUIT* 

The  Lord  Chief  Justice  has  appointed  Claade 
Wilde,  Esq.,  Clerk  of  Assise  for  the  Oxford 
Circuit,  vice  John  Bellamy,  Esq.,  deceased. 


THE  EDITOR'S  LETTER  BOX. 

We  have  ffladly  receiv^  the  further  conn 
munication  from  the  promoters  of  the  ^Law 
Clerks  Literary  and  Scientific  Institution. 

The  letters  of  G.  W.;  "Taciturn:"  and 
S.  M. ;  shall  be  attended  to. 


s;tr  iif  gal  iBM$p^$Pf 

DiaEST,  AND  JOUBNAL  OF  JUKISPRUDENCE. 


SATQROAY,  JANUARY  23,  1847. 


*♦  Quod  magb  ad  km 
Fartinet,  et  nefcir*  malam  ail,  agitnm.' 


"^•\.^^/s,«  ■>-*  "y. 


HILARY  TERM.  —  PROCEEDINGS 
OP  THE  COURTS, 

Thb  Teim  eommenced  with  more  than 
an  ordinary  degree  of  professional  bustle 
and  expectation,  partially  attributable, 
perhaps,  to  some  of  the  topics  to  which  al- 
lusion is  about  to  be  made. 

It  was  anticipated  that  m^iny  of  the 
causes  tried  at  nisi  prius  Rt  the  sittings 
after  Michaelmas  Term  must  of  necessity 
be  brought  immediately  under  the  conside* 
ration  of  the  courts ;  and  in  this  respect 
tliere  has  been  no  disappointment ;  for  re- 
membering tliat  the  motions  for  new  trials 
arising  on  circuit  were  disposed  of  during 
Michaelmas  Term,  and  that  applications 
of  this  nature  could  only  arise  out  of  trials 
that  subsequently  occurred,  the  number  of 
motions  for  new  trials  has  been  unusually 
large  ;  especially  in '  the  Court  of  Ex- 
chequer, where  a  greater  number  of  ap- 
plications of  this  description  were  made 
during  the  iirat  week  of  Term  than  in  the 
other  courts  taken  conjointly. 

It  does  not  necessarily  involve  any  dis- 
paraging reflection  on  those  who  now  pre* 
side  in  our  courts,  or  any  unfavourable 
comparison  between  them  and  their  most 
illustrious  predecessors,  when  we  state  as 
the  univerud  sentiment  of  the  profession, 
as  well  as  the  growing  feeling  of  the  com- 
munity, that  trials  at  titst  prims  nre  not,  in 
greneral,  either  as  regards  their  conduct  or 
results,  as  satisfactory  as  they  tvere  in  the 
days  of  Lord  Mansfield  or  Lord  Ellen- 
borough,  or  even  in  more  recent  times. 
Various  causes  have  combined  to  diminish 
the  respect  with  which  nisi  prius  decisions 
were  formerly  regarded. 
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Restless  and  ignorant  legislation  has 
had  no  8»mall  share  in  producing  this,  as 
well  as  many  other  evil  consequences. 
The  statutory  changes  which  each  succeed- 
ing session  of  parliament  brings  with  it 
have  been  so  numerous  and  extensive  that 
no  degree  of  diligence  can  enable  any 
human  mind  to  keep  pace  with  the  course 
of  legislation,  much  less  to  master  its 
details.  The  ii:e7itable  result  is,  that  in- 
stead of  finding  the  judge  who  is  to  try  a 
cause  profoundly  and  accurately  versed  ia 
the  knowledge  of  the  written  law  applicable 
to  the  case,  it  is  by  no  means  a  matter  of 
unusual  occurrence  to  find  a  judge's  atten- 
tion called  for  the  first  time  to  the  compli- 
cated provisions  of  an  ill-digested  and  care- 
lessly-drawn act  of  parliament,  at  the  very 
moment  he  is  bound  judicially  to  declare 
his  opinion  and  direct  a  jury  with  reference 
to  the  legal  effect  of  its  enactments.  No 
one  can  be  expected  to  have  confidence  in 
decisions  given  under  such  circumstances, 
and  the  wonder  is,  not  that  applications  (or 
new  trials  are  often  successfully  made,  but 
that  in  a  still  greater  number  of  instancea 
parties  are  not  subjected  to  the  expense  of 
a  second  investigation  before  a  jury. 

Passing  from  this  subject,  on  which, 
much  remains  to  be  said,  we  may  observe,, 
that  the  Court  of  Exchequer,  by  refusing 
a  rule  for  a  new  trial,  have  confirmed  the 
ruling  of  the  Lord  Chief  Baron  in  the  caise 
of  Wilson  V.  Lord  Curzon,  adverted  to  in 
a  former  number/  by  which  it  was  laid 
down,  that  the  registered  promoter  of  a 
railway  company  provisionally  registered 
under  the  7  &  8  Vict.  c.  110,  could  not 
maintain  an  action  for  salary  for  services 


•  Ante,  page  170. 
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Hilary  Term, — Proceedings  qf  the  Courts* 


performed  in  the  capacity  of  secretary, 
against  the  chairman  of  the  managing  com- 
mittee by  whom  his  appointment  was 
signed.  Theigrauodi  «f  tkk  lAmmmnme 
sot  stated  tptb*,  Ibititth^'pfefiiiffHainil  <fie- 
fendant  were  partners  or   associated   to- 

£her  whh  a  couuBati  object,  wttcA  in^ 
dwould  have  been  utterly  inconsistent 
with  the  judgment  of  this  court  in  Beynellv. 
Lewis,SLnd  Wright  v.  Hopkins^^  but  that  the 
managing  committ(^  were  the  appointoes 
and  agents  of  the  promoters,  and  could  not 
therefore  be  personally  liable  to  the  latter 
for  contracu  made  within  the  scqpe  of 
their  authority.  This  view  of  the  case  is 
deserving  of  further  consideration,  which 
may  be  more  conveniently  entered  upon 
when  the  case  is  published  in  the  recog- 
nised legal  reports. 

The  confidence  we  expressed,  that  the 
Court  of  Exchequer  would  entertain  theap- 
plication  foranew  trial  in  the  case  of  ^'Goldi- 
out  V.  Beagin^  in  such  a  manner  as  to  avoid 
doing  violence  to  the  feelines  of  the  profes- 
tionand  the  pablic,was  not  ill-founded.  The 
Lord ^Chief  Baron  explicitly  admitted,  that 
in  publicly  stating  before  the  trial  .that  he 
knew  the  defence,  and  that  it  would  he  in- 
sanity to  enter  upon  it,  dl though  he  had 
not  meant  to  offer  any  opinion  on  the 
merits,  he  had  been  guilty  of  an  indiscre- 
tion, and  the  court,  with  his  avowed  con- 
currence, granted  a  rule  nm  for  a  new  trial 
on  this  ground.  We  own  we  could  have 
wished,  that  this  result  had  been  more 
speedily  arrived  at,  and  that  less  reluctance 
was  manifested  iu  conceding  what  could 
not  have  been  witllheld  without  outraging 
feelings,  the  maintenance  of  which  is  es- 
sential to  the  due  administration  of  justice. 
I'he  scene  the  Court  of  Exchequer  pre- 
sented on  the  day  when  the  subject  was 
discussed,  was  such  as  we  hope  never  again 
to  witness.  It  was  in  many  respects 
describably  painful,  and  to  linger  on  the 
details  would  'be  to  recall  feelings  (he  op- 
posite to  pleasurable.  We  shall  dismiss 
the  subject  therefore  with  the  remark,  that 
the  independency  of  the  bar,  individually 
and  collectively,  appears  to  have  been 
honourably  and  creditably  maintained 
throughout,  and  that  whilst  we  desire  J  he 
occasion  may  soon  cease  to  be  remembered, 
we  trust  the  salutary  lesson  it  has  afibrded 
will  not  be  forgotten. 

Recurring.io  morecommon<tplace[topics, 
we  may  state,  that  the  nt>t/?rttis  sittings 
in  term  afford  evidence  of  a  gradual  and 
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regular  increase  of  the  number  o  jmy 
cases.  At  the  first  sitting  in  term  for 
Middlesex,  71  causes  were  set  down  for 
iKiahin  -ilie  Obiirt  of  4iteB«fiB  Bench ;  41 
'm'^Snt  lX9o«rt^X:onnam  ^bas,  and  94  m 
the  Court  of  Exchequer. 

in  'the  courts  x!^  ^equity,  -ahfaoogk  4herc 
has  been  less  excitement  and  animatioii 
than  in  the  courte  of  law,  the  term  hu 
produced  enough  to  engage  the  attentioo 
of  men  in  business,  and  to  amuse  the  idle. 
The  unusually  large  number  of  sppesli 
recently  brought  to  the  Lord  Chancellor's 
Court  u{M>n  decrees  and  orders  made  bj 
the  Vice-Chancellor  of  England,  and  the 
Vice-Clmncellors  Knight  Bruce  and  Wi- 
gram,  and  the  result  of  those  experiments, 
furnishes  a  subject  for  general  discussion, 
and,  as  may  be  expected,  affords  scope  for 
the  expression  of  every  variety  of  opinion. 
The  case  ^  Mrs.  North  and  her  children, 
which  involved  the  interesting  and  impor- 
tiinft  question,   Whetlier  the  widow  of  a 
member  of  the  £«tablished  Church,  dying 
intestata,  after  she  liad  beoome  a  convert 
to  the  Reman  Catholic  faith,  could  be  al- 
lowed to  superintend  the  education  of  her 
children  without  beirtg  called  upon  to  give 
any  assurance  that  she  would  not  interfere 
toiinflueace  their  religious  belief,  having 
been  disposed  of  by  Viee-Chaaoellor  Jftt>A( 
Brws^  during  the  sittings  after  Michad- 
mas,  in  a  manner  unsatisfactopy  to  Ma. 
North,  was  brought  before  the  Lord  Chan- 
cellor by  appeal,  on  the  last  day  on  which 
hk    lordship    sot    before    the    Chri«lnMi 
holidays.     A  temporary  artaogement  wis 
then   made  by  consent,   with  the  undef- 
standing 'that  the  mattienr  should  be  fuUj 
discussed  on  the  earliest  opportunity.    On 
the  first  day  of  temi,  however,  it  was  inu- 
malied  by  Mvs.:North's  counsel,  tbatsaU}- 
factory  arrangements  had  been  •••^^ 
tween  the  patties  which  would  precIuM 
the  necessity  of  any  interference  on  the 
part  of  the  court.     The  question,  1>J>'^®'2 
may  be  said  to  be  only  in«uspensbn,«i» 
there  is  little  doubt  that  it  will,  at  no  vei^ 
distant  perfod,  vhave  to  be  fuUy  diacuisea 
and  definitively  settled. 

The  appointment  of  judges,  'under  the 
County  Courts  Act  of  last  aession,  is  a  sub- 
ject which,  it  may  he  believred,  jexcil«  "^ 
inconsiderabledegceeof  attention  on  both 
sides  of  WestminslerfHall.  It  is  under- 
stood diat  seventeen  .appointments  have 
actually  been  made,  and  .lists  have  been 
circulated  containing  the  names  of  the 
fortunate  candidates,  includingeeveial *ds 
gowns.    As  these  appointmentSi  however 
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well  authenticated,  have  not  yet  been 
officially  Gazetted,  we  shall  best  avoid 
the  possibilty  of  any  inaccuracy  by  defer- 
ring the  publication  uotU  afler  the  official 
announcement.  The  list  in  circulation 
does  not  contain  any  of  the  appointments 
for  the  metropolitan  districts. 


LAW  OF  ATTORNEYS. 


PaiVILBOE   OF    ARRI^ST     DURING    ATTEND- 
ANCE  AT   TfiE   COUNTY    COURT. 

A  CA«B  was  determined  in  the  Practice 
Court  of  the  Queen's  Bench,  in  T.  T.  last,* 
in  which  4t  appeared  that  an  attorney  of  chat 
court  was  arrested  whilst  practising  in  (he 
County  Court,  and  a  question  was  raised, 
whether  the  party  arrested  was  entitled  to 
his  discharge  niecely  .upon  his  aloving 
that  he  had  been  admitted  in  the  superior 
courts,  without  any  affidavit  or  other  proof 
that  he  had  signed  the  roH,  or  been  other- 
wise admitted  to  practise  in  the  County 
Court. 

It  appeared,  upon  affidavit,  that  tlie  de- 
fendant, who  was  duly  admitted  an  attorney 
of  the  Court  of  Queen's  Bench,  in  Michael- 
mas Term,  1830,  and  had  since  regularly 
taken  out  his  certificate,  was  arrested  upon 
a  writ  of  ea.  sa.  whilst  attending  profe.s- 
aionally  the  Ccunty  Court  of  Gloucester- 
shire in  several  causes  tried  there  on  that 
day. 

Upon  showing  cause  against  a  rule  for 
the   defendant's  discharge  from  custody, 
it    was  contended,  that  under  the  6  &  7 
Vict.  c.  73.  s.  27,  it  ought  to  have  appeared 
that  the  defendant  had  signed  the  roll  of 
the  County  Court,  to  enable  him  to  prac- 
tise in  that  court,  or  entitle  him  to  any 
•privilege  ;  whilst,  in  support  of  the  rule,  it 
was  argued,  that  an  attorney  practising  in 
any  court  is^ntitled  to  his  privilege,  and  that 
an  attorney  of  the  superior  courts  is  entitled 
as  of  right  to  practise  in  the  County  Court. 
It  was  also  suggested  that  there  is.no  roll 
in  the  County  Court  to  sign ;    and  that,  as 
the  defendant  was  a  practising  attorney  of 
the  Queen's  Bench  before  the  passing  of 
the    6  &  7  Vict.  c.  7d«  he   was  therefore 
within  sect.  2  of  that  statute,  which  en- 
titles  an  attorney  to  act  who  had  been, 
previously  to  the  passsing  of  the  act,  ad- 
mitted and  inrolled. 

Mr.  Justice  Wigh4man,  aAer  considera- 
tion^ said^  that  without  deciding  the  ^ues- 
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tion,  whether  or  not  it  was  necessary  that 
an  attorney  practising  in  the  County  Court 
should  sign  the  roll  therein^  he  thought  a 
primd facte  case  of  privilege  was  made  oiit 
on  the  affidavit,  which  called  for  an  anaw€M: 
on  the  part  of  the  plaintiff,  who  .had  failed 
to  give  any.  The  defendant  was  therefore 
entitled  to  his  discharge,  more  especially 
as  the  privilege  was  for  the  benefit  of  the 
client,  and  not  of  the  attorney.  The  rule  for 
defeadaut's  disdiai:ge  was  therefore  ma<j^ 
absolute. 

NOTES  ON  EQUITX. 


TBvsTaa.*<-i>avis«. 

It  has  been  the  usual  practice  amongst 
conveyancers,  in  preparing  the  wills  of  per- 
sons who  hold  property  for  others,  in  trusty 
to  include  such  trust  property  in  thewill,aQd 
vest  it  in  the  executors  or  trustees  thereby 
appointed..  This  practice  has  not  only  been 

general,  but  it  has  been  assumed  to  be 
eneficial  to  the  parties  for  whom  the  trust 
was  created.  The  trustee  be.ing  selected 
on  account  of  the  confidence  reposed  in 
him  personally  by  the  settlor  of  the  pro- 
perty, it  may  be  assumed  that  he  best  dis- 
charges his  duty  by  nominating  a  successor 
in  whom  he  has  equal  confidence,  instead 
of  leaving  the  property  to  descend  to  his 
heir-at-law.  He  cannot  be  certain  who 
that  heir  may  be.  He  may  be  a  very 
proper  person,  or  he  may  be  an  infan^ 
lunatic,  or  a  person  in  a  distant  coun,try ; 
and  unforeseen  difficulties  may  ar^se,  and 
much  expense  and  inconvenience  be  sus- 
tained, in  order  to  effect  the  objects  of  the 
trust,  to  the  advantage  of  the.persons  bene- 
ficially interested. 

It  is  true,  that  in  some  cases  the  settlor 
may  not  intend  his  executors,  or  the  sur- 
vivor of  them,  to  possess  this  power,  and  if 
so,  he  should  provide  accordingly  in  terms 
not  to  be  misunderstood.  A  recent  case*^ 
has  occurred  of  this  kind  to  which  it  will  be 
useful  to  call  the  attention  of  our  readers. 
The  facts  in  substance  were  as  fqllow : — 

One  William  Hall,  by  his  will,  devised  his 
estates  to  his  son,  William  Hall,  and  to  two 
other  trustees  upon  trust,  that  they  or  the  sur- 
vivors or  survivor  of  them,  or  the  heirs  of  the 
survivor,  should  at  their  discretion  sell  the 
s^me,  and  he  empowered  them  and  their  heirs 
to  make  contracts  with  and  eunveyances  to  the 
purchasers  :  and  he  directed  that  his  executors. 


^  Cooke  T.  Ctttw/ord,  13  Sim.  91.    . 
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their  hein,  executors,  adminietntort,  and  as- 
aigna  should  stand  possessed  of  the  money  to 
be  produced  from  the  sale  of  his  real  and  per- 
Bonal  estate,  upon  the  trusts  therein  mentioned. 
The  trustees  were  appointed  executors  of  the 
will.  The  testator's  son  alone  proved  the  will. 
The  others  renounced  the  probate,  and  dis- 
claimed the  trasts  of  the  wiU.  The  son  con- 
tinued in  possession  of  the  estate  until  his 
death  in  1841.  By  his  will  he  devised  all  the 
estates  which  were  vested  in  him  as  a  trustee, 
to  the  plaintiffs  and  their  heirs,  subject  to  the 
trusts  affecting  the  same.  The  plaintiffs,  in 
performance  of  the  trust  for  sale  in  the  will  of 
ball,  the  elder,  agreed  to  sell  part  of  the  de- 
vised estate  to  the  defendant.  The  defendant 
refused  to  complete  the  purchase,  on  the  ground 
that  the  plaintiffs,  as  devisees  under  the  will  of 
Hall  the  younf^er,  could  not  execute  the  trust 
for  sale  contained  in  the  will  of  Hall  the  elder, 
and  could  not  make  a  good  title  or  give  a  good 
discharge  for  the  purchase-money,  without  the 
concurrence  of  the  cestuis  que  trust  under  the 
last-mentioned  will.  To  a  bill  for  a  specific 
performance  of  the  contract,  a  demurrer  was 
put  in  by  the  purchaser. 

The  cases  particularly  bearing  on  the 
point  are-^Toumsetid  v.  Wilson^  1  Barn.  & 
Aid.  108,  3  Madd.  261,  in  which  it  was 
decided  that  a  power  of  sale  given  to  three 
persons  and  their  heirs,  could  not  be  exer- 
cised by  two  of  them  afler  the  death  of 
their  co-trustee,  although  the  purchase- 
money  was  directed  to  be  paid  to  the  three 
donees  of  the  power,  or  the  survivor  or 
survivors  of  them,  or  the  executors,  ad- 
ministrators, or  assigns  of  such  survivor. 
And  Bradford  v.  Belfieid,  2  Sim.  264, 
where  it  was  held  that  a  trust  for  sale 
vested  in  Jl,  and  his  heirs  could  not  be  ex- 
ercised by  an  assign  of  A.;  notwithstand- 
ing assigns  were  mentioned  in  the  receipt 
clause. 

The  Vice-  C7iancellar,  in  that  part  of  his 
judgment  which  bears  on  the  point  we 
huve  referred  to,  said — 

''That  the  testator  had  not  used  the  word 
assigns  either  in  the  clause  in  which  he 
created  the  trust  for  sale,  or  in  either  of  the 
two  clauses  that  followed  it,  in  which  he 
pointed  out  the  machinery  by  which  the  sale 
w.is  to  be  effected.  He  dia  not  introduce  that 
word  until  he  began  to  speak  of  something  that 
was  to  be  done  after  the  sale  had  taken  place, 
that  is,  until  he  declared  the  trusts  upon  which 
the  proceeds  of  the  sale  were  to  be  held. 
Therefore,  it  was  plain,  that  when  William 
Hali,  who  bv  the  disclaimer  of  the  others,  be- 
came the  sole  trustee,  thought  fit  to  devise  the 
legal  esUte  that  was  vested  in  him,  he  did  an 
act  which  he  was  not  authorised  to  do." 

And  here,  said  his  Honour^  "  I  must  enter 
my  protest  against  the  propositioD»  which 


was  atated  in  the  course  of  the  mrgument, 
that  it  is  a  beneficial  thing  for  a  trustee  to 
devise  an  estate  which  is  vested  in  him  in 
that  character.  My  opinion  is,  Uiat  tif  is 
not  beneficial  to  the  testator^ s  estaie  thai  he 
should  be  allowed  to  dispose  ^  it  to  whom* 
soever  he  may  think  proper ;  nor  is  it  law- 
ful for  him  to  make  any  disposition  of  it. 
ffe  ought  to  permit  it  to  descend  ;  For,  in  ao 
doing,  he  acts  in  accordance  with  tlie  devise 
made  to  him.  If  he  devises  the  estate,  I 
am  inclined  to  think  that  the  court,  if  it 
were  urged  so  to  do,  would  order  the  costs 
of  getting  the  legal  estate  out  of  the  de- 
visee, to  be  borne  by  the  assets  of  the 
trustee." 
In  conclusion,  his  Honnmt  observed  :— 

"That,  as  his  decision  in  Bradford  x,  BeU 
field  had  been  acquiesced  in,  the  question  raised 
by  the  demurrer  in  this  case  was  concluded  b  j 
that  decision :  but,  if  it  was  not,  then  the  au- 
thority of  Townsend  v.  Wilson  was  binding  on 
the  point.  And  his  opinion  was,  that  the 
plaintiffs,  who  might  be  properly  called  the 
assigns  of  Hall,  the  sole  acdng  trustees  of  the 
testator's  will,  were  not  the  persons  to  execute 
the  trusts  of  that  will :  consequently,  the  de- 
murrer was  allowed." 

We  have  drawn  attention  to  this  de- 
cision, bearing  importantly  on  Conveyancang 
Practice ;  and  it  will  be  observed  Uiat  the 
opinion  of  the  court  is  expressed  in  no 
doubtful  terms.  His  Honour  *<  protests 
against  the  proposition,  that  it  is  a  bene- 
ficial thing  for  a  trustee  to  devise  an  estate 
vested  in  him  in  tliat  character.'*  <*  He 
ought  to  permit  it  to  descend." 


NOTICES  OF  NEW  BOOKS. 


A  Treatise  ontlie  Stamp  Laws  in  Great 
Britain  and  Ireland :  being  an  AncUyth 
cat  Digest  of  the  Statutes  imd  Cases; 
with  practical  observations  tkereoss  .-  to* 
gether,  also,  with  a  Table  of  Siamp 
Duties  payable  througJumt  the  United 
Kingdom,  SfC.Sfc.  By  HccH  Tilslky, 
Assistant  Solicitor  of  Stamps  and  Taxes. 
London :  Stevens  &  Norton.  1847. 
Pp.  xxii.  892. 

We  think  it  highly  to  be  commended 
that  the  officers  discharging,  or  practically 
superintending  the  discharge  of  public 
duties  should  set  forth  the  law  and  prac^ 
tice  relating  to  their  several  departinenu 
for  the  use  and  information  of  the  public 
and  those  who  have  to  transact  business 
in  those  departments.     We  therefore  wd- 
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come  thi«  publication  of  Mr.  TiUley,  the 
Agsiatant  Solicitor  of  Stampg  and  Taxes. 

The  plan  of  the  work  is  thus  explained 
in  the  author  s  preface  : — 

*'The  enactments  which  relate  to  the  present 
duties  are  to  be  sought  for  in  the  numerous 
Stamp  Acts  which  have  passed  during  a  period 
of  upwards  of  150  years.  To  remedy  the  incon- 
remcnce  attending  this  state  of  things,  by  col- 
lecting this  scattered  law,  selecting  from  the 
wous  acts  the  clauses  relating  to  the  different 
subjects,  and  arranging  them  in  chronological 
order,  under  distmct  heads,  with  reference  to 
the  matters  to  which  they  respectively  apply, 
thus,  as  it  were,  consolidating  the  provisions, 
was  his  original  design;   and  when  it  was  first 
proposed  to  offer  the  work  to  the  public,  the 
modeofiu  arrangement  had  long  been  deter- 
mined on,  considerable  progress  having  been 
naade  in  the  undertaking ;  but  a  revision  of  the 
plan  has  since  occupied  much  attention.    The 
usefulness  of  the  work  to  those  for  whom  it  is 
mtended  is,  of  course,  the  first  object  of  the 
writer's  care,  and  as  a  table  of  existing  duties, 
for  the  purpose  of  constant  and  easy  reference, 
was  a  material  feature  in  its  construction,  it 
was  resolved  not  to  mar  the  usefulness  of  it  by 
the  interposition  of  other  matter.    The  plan  of  I 
juxUposition  maybe  said  to  be,  in  general,  a 
favoarite  with  the  writer,  by  whom  it  is  adopted 
in  all  practicable  cases,  where  perspicuity  can 
be  attained  bv  it»  but  the  mode,  for  the  most 
part,  pursued  by  those  learned  gentlemen  who 
have  hitherto  written  upon  the  same  subject, 
of  placing  the  law  applicable  to  particular  ar- 
ticles of  duty  by  way  of  note  to  the  items  in  the 
schedule,  although  it  cannot  affect  the  value  of 
U,  inconveniently  interferes  with  the  text.     It 
has,  therefore,  been  deemed  better  to  print  the 
lables  of  Duties  without  this  incumbrance,  so 
far  as  it  was  possible,  and  in  accordance  with 
the  first  intention  of  the  writer,  to  set  out  the 
enactmento  relating  to  the  several  matters  of 
charge  under  separate  and  distinct  heads,  ar- 
ranged  in  alphabetical  order,  accompanied  by 
the  cases,  and  such  observations  thereon  as  ap- 
peared to  him  to  be  called  for." 

•  •  •  •  • 

'*  No  difficulty  has  been  experienced  in  car- 
rying out  this  design,  where  the  law  exclusively, 
yt  peculiarly  relates  to  particular  duties;  but 
IS  this  is  not  the  case  throughout,  a  consider- 
iblc  portion  of  the  law  being,  of  course,  appli- 
:4ble  to  nearly  every  item  of  duty,  it  has  become 
lecessary  to  include  under  the  general  head  of 
Instruments,'  embpacing  several  subdi vi- 
rions, many  enactments,  and  pther  matters, 
vich  could  not,  with  convenience,  be  made  to 
ange  under  any  other  title;  and  again,  the 
itic  of  ''Stamps"  has  been  adopted  for  the 
•arpose  of  including  various  matters  of  a  gene- 
al  character,  respecting  which  the  same  dif- 
cixlty  arose.  The  necessity  for  this  course, 
iOiarcver,  will  involve  no  inconvenience  in  seek- 
tipf  for  any  information  that  may  be  required 
n  points  to  which  such  matters  relate,  as  the 
ckdex  will  readily  furnish  proper  references  to 
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visions." 

The  introductory 
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contained   in  these  general  di« 


chapter   relating    t« 
character  connected 


with  the  stamp  duties  on  instruments  ia 
particularly  valuable,  and  few,  if  any,  can 
give  80  much  information  as  the  present 
author  on  the  practical  rules  of  this  branch 
of  our  Revenue  Acts.  The  rule  of  con- 
struction of  the  Revenue  and  Penal  Acts  is 
thus  stated : — 

"  It  is  a  general  rule  that  penal  and  revenue 
acts  are  to  be  construed  strictlv,  a  liberal  inter- 
pretation being  given  to  words  of  exception. 
That  every  charge  upon  the  subject  must  be 
imposed  by  clear,  unambiguous  words,  is  a 
]jrinciple  too  frequently  inculcated  in  modern 
times  to  be  readily  forgotten.  With  regard  to 
stamp  duties,  in  particular,  the  language  of  the 
statutes  is  to  be  carefullv  attended  to.  The 
law  upon  the  subject  of  stamps,  to  use  the 
words  of  a  learned  judge,  is  altogether  pasitivi 
juriSf  it  involves  nothing  of  principle  or  of  rea- 
son, but  depends  entirely  upon  the  language  of 
the  legislature.  The  interpretation,  however, 
ought  to  be  dependent  upon  and  have  regard 
to  the  obvious  meaning  and  intention  of  the 
legislature.  In  a  case  before  the  Court  of  Ex- 
chequer, sent  by  the  Master  of  the  Rolls  for 
the  opinion  of  the  court  upon  a  point  of  law 
depending  wholly  upon  the  construction  of  a 
stamp  act,  their  lordships,  in  their  judgment 
observed,  that  to  give  effect  to  the  meaning  of 
the  legislature  (by  charging  the  duty  in  the 
particular  instance)  violence  must  be  done  to 
the  language  of  the  enactment ;  and  it  bein^  a 
question  by  what  construction  the  least  vio* 
lence  could  be  effected,  they  expressed  an  opi« 
nion  upon  the  case  in  accordance  with  their 
view  upon  the  latter  point.  This  decision  was 
adopted  by  the  Master  of  the  Rolls  (Lord  Lang* 
dale)  on  the  hearing  of  a  petition  disputuig  the 
propriety  of  it,  and  also  hy  the  House  of  Lords 
upon  api)ea]. 

"  A  more  recent  caee  before  the  Lord  Chan- 
cellor in  Ireland  of  Clfland  v.  Ker,^  upon  a 
question  under  the  Iriui  legacy  duty  acts,  may 
also  be  referred  to,  in  which  his  lordship  ap- 
pears to  have  taken  a  very  great  deal  of  trouble 
in  order  to  arrive  at  a  proper  understanding  of 
the  meaning  and  intention  of  the  legislature, 
and  which  was  done  only  by  altering  the  lan- 
guage in  no  less  than  three  different  acts,  sup- 
plying words  in  two  of  them,  and  rejecting  al- 
together from  the  other  an  important  part  of  a 
sentence ;  thereby  charging  with  duty  property 
which  would  otherwise  be  exempt  by  the  ope- 
ration of  the  rejected  words." 

The  preaisc  amount  of  the  stamp  duty 
was  formerly  necessary  to  be  denotea, 
but  not  M  since  the  43  Geo.  3,  c.  127. 
Mr.  Tilsley  observes  that — 

"  Formerly  it  was  essential  that  an  instru- 
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ment  should  be  impreBsed  with  the  -tamp  or  |  answer  «^^^  2%"SSrssl'^^SJ 

stamps  strictly  applicable  to  it,  a  stamp  of  too  ,  ***",:7.  .  ^ j!^  -vidfence 

hiirh  ft  value  4as  as  obiectionable  as  one  of  too  with  the  necessij  for  evide^. 


...^h  a  value  was  as  objectionable  as  one 
little  value ;  the  reason  being,  that  the  duties 
Were  appropriated  by  the  acts  by  which  they 
T^erc  gratited,  to  parncular  purposes ;  and  if  an 
iii^proper  stamp  were  used,  the  fund  to  which 
the  instrument  ought  to  have  contributed  was 
thereby  deprived  of  th^  which  belonged  to  it ; 
but  the  FeasoB  ceased  when  ail  the  stamp  duties 
were  made  payable  to  one  account.  By  the 
43  Geo.  3,  c.  127,  8.  6,  it  was  provided  that  a 
stamp  exceeding  the  requisite  value,  should,  if 
of  the  proper  denomination  required  by  law  for 
the  instrument,  be  valid  and  effectual.  This 
was  carried  still  further  by  the  56  Geo.  3,  c. 
184,  by  section  10  of  which  it  was-  enacted, 
that  aU  instruments  for  which  stampi  shaH 
have  been  used  of  an  improper  dencHnination 
or  rate  of  duty,  but  of  sumcient  valusy  shall  be 
deemed  valid  and  efiectual)  except  where  the 
stamps  used  shall  have  been  specially  appro- 
priated to  any  other  instrument,  by  having  its 
nMe  on  the  face  thereof;  so  that  an  objection 
WiU  not  lie  to  an  iBstrament,  whatever  date  it 
may  bear,  that  it  is  stamped  with  too  high  a 
duty«  nor  that  the  8ta«Hp  upon  it  is  of  an  im^ 
proper  denomination,  unless  mch  stamp  bears 
upon  it  the  name  of  another  description  of  in- 
strument.  This  remark  must  however  be  re- 
cnved  with  restriction.  The  Commissioners 
of  Stamps  and  Taxes  are  at  liberty  to  pro- 
vide* a  pie  for  anv  narticalar  description  of 
inslramenf^  and  if  this  be  done,  no  other 
stlmp  will  be  avaBable  for  siieh  intr»- 
msAt  ;  at  present  they  have  only  provided, 
under  this  authority,  stamps  for  bills  of  ex- 
change, promissory  notes  and  receipts ;  and 
for  these  instruments  the  stamps  thus  ezclu^ 
sively  provided,  must  ^be  used ;  but  in  other 
instances,  aHhough  the  commisnonere  nay  pro- 
vide dies  to  denote  stamps  for  pntieillar  instro- 
menis,  yet  any  other  nnappi^oyriated 
may  be  used  for  them." 

The  rules  of  evidence  artf  not  affected 
by  the  Stamp  Laws,  and  it  is  remarkable 
that  an  instrument  need  not  be-  produced 
merely  to  show  that  it  laduly  stamped. 
Ovr  auilior  thus  treats  #f  this  poinK : — 

*'  In  the  CMff  oi  Huddleston  v.  Briscoe,^  Lord 
£ldon»  went  very  folly  into  the  question 
whether,  where  a  contract  is  stated  upon  the 
pleadings,  so  as  to  render  it  unnecessary  to  be 
produced  for  the  purpose  of  evidence^  the  court 
onght,  upon  suggisstion  nsade,  to  require  it  to 
be  produeed  in  order  to  see^  whether  or  not  it  is 
■tam^ped,  and  expressed  his  decided  opinion 
that  the  court  was  not  under  thie  necesuty  of 
inquiring  whether  the  agreement  was  stamped 
or  not,  unless  the  record  was  so  ftwmed  as  to 
cokpel  the  phiinfftff  te  praduee  it,  fh»  loitl- 
ship  sdso'obMervedi  tlMt  m  a  Clhmicerv  suit  the 
bill  was  not,  in  any  oorreot  senses  endedktt,  but 
was  read  as  part  of  the  answer,  and  that  the 

*  11  Vss.  683. 


In  Israei  v.  Benjamin,^  which  w^aa  actwo 
against  the  acceptor  of  a  hill  of  exdiaiNSe  for 
50r,  payable  two  months  after  date,  with  in- 
terest. Lord  EUenborwgh  heW,  thatjflK  de- 
fendant, by  reason  of  hi*  having  paitfnww»«!r 
into  court,  thereby  admitting  the  vaWity  or 
the  instrument,  was  precluded  from  takmg  anf 
objection  to  the  stamp;  and  the  court  on  a 
motion  for  a  new  trial  wwe  of  the  same  ^jwo*- 
The  objection  offered  was,  that  Ac  Wl  w» 
stamped  for  the  principal  sum  only,  and  n« 
for  interest.  At  the  trial  Lord  Etien»orm^ 
thought  the  stamp  sufficient :  the  comt  gave 
no  opinion  upon  the  point.  It  has  howew 
since  been  settled  that  no  stamp  is  reqmr^ 
for  the  interest.  See  Pfeuseing  v.  Ing,  4  B. 
&  A.  204. 

Mr.  Tilsley  has  iet  out  the  acta  relating 
to  attorneye  whieh  in  many  respccta  bear 
on  the  Stamp  Laws,  and  has  devofed  coft- 
siderable  space  to  the  decisions  upoir  thew. 
Amongst  others,  he  raises  a  point  df  cdn- 
siderable  importance  which  has  not  yet 
been  decided  by  any  of  the  courts,  namelyt 
that  if  an  attorney  should  be  off  the  Roll> 
under  the  37  G.  'S^e.  90»  s.  ai,  by  remn  of 
hii»  htt«»ifig  omitted  t»  obtain  hi»  eerMiACK 
for^mpear  previoiusly  to  the6  &7  Vict.  c.  73, 
he  must  be  re-admitted  in  the  usual  naantier ; 
and  Mr.  Tilsley  considers  that  an  order  to 
the  registrar  to  grant  a  certificate  under 
the  latter  act  is  not  sufficient.  Now 
though  the  repeal  of  former  acta,  or  parts 
of  acta,  in  the  Ist  section  of  the  6  A  7 
Vict.  c.  73,  saves  any  matters  or  thingi 
done  before  rte  passing  of  the  act,  and  under 
the  »7  Geo.  3,  c.  90,  s.  31,  the  admi&sioo 
of  a  person  who  had  neglected  to  take  oat 
his  certificate  for  a  year  was  declared 
null  and  void*  Yet  die  attom^'a^MMBie  r». 
mamed  o»  the  Roll;  and  flic  <|iMsiM»te 
the  court  would  be,  whether  die  new  act 
which  repealed  this  clause  of  the  Stamp 
Act  and  substituted  another  mode  of  pro- 
ceeding, did  not  render  re^dmissioD  unne* 
cessary,  and  restore  the  attorney  ta  hb 
le^  poutiott  on  the  RoU,  wbieh,  in  pobt 
of  fact,  he  re«?iy  retmned,  Akboa^  hb 
neglect  or  omiasioft  to-  take  out  a  cerfMaa» 
wodd  deprive  him  of  die  right  to  recover 
lits  costs  for  "  matters  or  thmga  d»me  be- 
fore the  passing  of  the  act»*'  yet  the  i 


by  which  hia  admissien  waa  rendered  void 
being  now  repeakid^  and  hie  admittioti  and 
enn^lmeM;  reaMniiig,  it  emnel  avictiy  be 
said  that  die  mdlitywaaan  aotdoM  before 
fhe  paasing'  of  tlie  new  atattrte.    The  pm- 
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viskm  fi»r  obtainiag  an  order,  to: 
the  certificate,  instead  of  an  order  to  re- 
admit*  under  which  any  arrear  of  duty 
would  be  imposed,  (which  wao  the  purpose 
of  die  former  enactment*)  shows  the  inten- 
tion of  the  legislature  to  establish  a  new 
practice,  boUi  convenient  in  itself,  and  in 
aecQfdance  with  the  actual  enrolaeat  which 
8til^  continued.  Had  the  name  bmem  reaiiy 
Struck  oiF  ft)r  nonpayment  of  the  dtity,  it 
must  have  been  restored  before  the  Regis 
trar  of  Attorneys  could  certify  that  tile  ap' 
piicant  was-  enrolled. 

.  Tliere  are  several  other  important  points 
to  which  Mr..  Tilsley  has  called  attention, 
some  of  whidi  are  not  uaoaliy  foond.  iii  die 
books  of  practiee.  We  may  advert  to 
these  hereafter^  and  in  the  meantime  re 
commend  the  volume  as  one  of  great  prac 
ticaJ  utility  to  all  branches  of  the  pro- 


LORD    CAMPBELL'S    CONTINUA- 
l  TION  OF  THE  CHANCELLORS. 


Trbss    two    volumes  are  better,  than 
their  precursors*     They  are  more  enter- 
taining; and  we  will  add^  more  instruc- 
ttTe&    Th«  truth  is,  what  is  nearei!  oor  o«ni 
fknm  mmt  aiwaya  bm  nose  interesting'  than 
what  is  remote.   Middletoiv*s  life  of  Cicevo, 
though  good  in  its  way,  gives  us  btit  feeble 
pleasusQ,  compared  wKh  Ae  delight  widi 
which  we  again  and  again  peruse  the  faith- 
jVil   '*  Jamie  Boswell."      Even  the  life  of 
Lord  Bacon,  rich  as  it  was  in  materials  for 
biography;  exeites  hr  less  curiosity  timn 
Aat  of  IX*.  JohfisOR ;  and  supposing  anodler 
Scot  had  registered  his  talk,   (for  by  all 
contemporavy  accounts  he  was  superb  in 
oonversation,)  the  distance  of  time  inter* 
posed  between  us  and  the  iUnalrioiM  Chan* 
OiXhv  o£  the  17tb  century,  onr  ignovance 
o#  the  ohafBCteivwiiiiy  whom  he  associattdy  I 
nnd  wont  oTsyimyachy  in  many  of  the  snb» 
jects  upon  which  he  discoursed,  wouM  make 
his  coiloquiana  come  but  tamely  off  in  our 
regard;  jost  as,  in  all  probability,  the  life 
of  Sir  Walter  Seott,  by  Mr.  Lsckbast»  de- 
ligfotfnl  as  it  is  in- oor  day,  wiM  have  lost 
asttdi  ef  its  ssvonr  twectnturies  heresHer. 
Tile  eberaiof  biography  is  dependent  in  a 
grear  degree  on  nie  nearness  of  the  sub- 
ject; and  this  is  the  reason  why,  although 
tiie    nsoat  doGg^tfoV  it  is  not  the  most 
▼alnaUe  depnstnesit  of  literatnce. 

The  naeralKPe  of  LomI  Caaapbett*  how* 
ever,  m  p^spelealty  inicrspevsed  wilk  re- 
fleetiom  wbkih  iow   naturaUy  fren  has/ 


siihjeatf    but    which-  could*  only  oecnr  to 
a  man^  Imig  conversant  with   the'  worldi 
with  public  life,  and  with  all  the  anxma 
of  his   profession.      He    is   an    English 
lawyer  throughout,  but  not*  blind  to  the 
defectsof  that  character.  On  the  contrary, 
he   takes  every  opportunity  to  denounce 
the  existing  system  of  legal  education  purr* 
sved  in.  the  four  Inns  of  Court.     The  life 
ni  Lord  Hardwicke  is  a  glass  firom  which 
thestudcntwho  aspires  to  becbancellor,  and 
to  die  a  millionnaire^  should  dress.     He 
,wa8  the  son  of  a  Dover  attorney — one  ap- 
parently  of  no  great  note.     When  about 
14  he  was  transferred  to  the  metropolis^ 
where,  in  the  office  of  Mr.  Salkeld,  an  enii« 
nent  softicitoFi  he  applied  himself  to  busi^ 
ness  with  great  assiduity,  and  what  wan 
still  nrrore  deserving  of  attention,  he  em^ 
ployed  every  leisure  moment  in  endeavour- 
ing  to  correct  the  effects  of  a  scanty  edu* 
cation.     He  was  enteced  a^  student  of  the 
Middle  Temple,  on.  tlie.  29th  Nov.,  1708«. 
By  Mr.  Salkeld  he  was  afterwards  recem*- 
mend  to  Chief  Justice  .P^ibr,  aS'  tutor  fbr 
his  sons.       This  circumstance  was    the 
foundation  of  all  his  greatness  ;    for  this 
Chief  Justice  (who  was  subsequently  raised! 
to  the  Chancellorship  under  the  title  ofi 
Lord  Maeolesfield,)  became  his    patron^ 
and  showed  an  excessive  partiality  to  hhn^ 
which,  aided  by  his  own   great  abilitiesi 
procured  him  large  praetice  almost  imme'^ 
diately  after  his  call  to  the  bar.     His  un- 
parralleled  success,  as  might  naturally  b& 
expecud*  gave  great  offence  to  hisseniorsb 
one  of  whoHH  Serjeant  Pengeliy,  in  parti- 
cular was  so   disgusted   at  hearing^  the* 
Chaneelfor  observe^-^'^IMki^Afr.  Y^rkBmM 
h99  mt  been  antumed^'*  tiiat  he  one  day* 
threw  up  his  brief,  saying  in  a  loud  voice, 
•*  /  will  no  more  attend  a  court  where  IfifA 
Mr.  Yorke  is  not  to  he  answered.*' 

In  the  year  1739  Yorke  was  created  Chie£ 

I  Justice  of  the  King's  Bench^  and  raised  tn 

the  peeiege  with  the  title  of  Lord  Handle 

wicke.     After  presiding  in  that  court  fer 

about  three  years,  he  was,  on  the  death^ofi 

Lord  Talbot,  appointed  successor  oi  that 

great  judge  as  Chancellor.    And  now  conip. 

meneed  the-  ceutse  of  preparation  whichr 

we  are  told  by  Lord  Campbell  he  imposedt 

upon  himself,  in  order  to  attain  that  com^ 

summate  perfection  as  a  judge  which  he 

exhibited,  as  well  in  the  Court  of  Chancery. 

as  in  the  House  of  Lords.    The  passage 

which  we  now  quote  is  deserving  of  all  re^ 

gard,  and  ought  to  be  engraven  on  the 

heart  of  the  juvenik  aspkanl. 


Lord  CampbdPi  Chmeeihn.'-New  Riik».'^Mmiehe$ier  Law  Jsgoeiatum. 
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"  The  ttadent,  animated  by  a  generoiu  am- 
bition, will  be  eager  to  know  whence  thia  great 
ezcelleoce  aroee  ?  Like  eyerything  else  that  is 
▼aluable — ^it  waa  the  result  of  earnest  and  per- 
severing labour.  A  complete  knowledge  of  the 
common  law  was  the  foundation  on  which  he 
built.  This  he  gained  not  only  by  reading,  but 
by  circuit  experience,  by  continuing  frequently 
to  plead  causes  in  the  King's  Bench  and  Ex- 
chequer while  he  was  Attome^^-General,  and  by 
presiding  above  three  years  in  a  common  law 
court.      Having  been   initiated  in    Chancerv 

Eractice  during  his  clerkship  with  Mr.  Salkela, 
e  had  read  attentively  everything  to  be  found 
in  the  books  connected  with  equity,  and  he  had 
actually  been  a  regular  practitioner  in  Chancery 
during  the  whole  of  the  Chancellorships  of 
Lord  Macclesfield  and  Lord  King.  He  now 
revived  his  recollection  of  that  learning  by 
again  going  over  the  whole  of  it  as  if  it  had 
been  new  to  him ;  and  he  obtained  M.  S.  notes  of 
such  of  Lord  Talbot's  decisions  as  were  of  any 
importance ;  so  that  in  all  branches  of  profes- 
sional information  he  was  equal,  and  in  many 
superior  to  the  most  eminent  counsel  who  were 
to  plead  before  him.  But  tliat  to  which  I 
mainly  ascribe  the  brilliancy  of  the  careei  on 
which  he  was  entering,  was  the  familiar  know- 
ledge he  acquired  of  the  Roman  civil  law.  The 
taste  for  this  study  he  is  said  to  have  contracted 
f^om  the  necessity  of  preparing  himself  first  to 
argue  as  an  advocate,  and  then  to  decide  as  a 


NEW  RULE  OF  THE  COMMON  UW 
COURTS  APPOINTING  EXAMINERS. 

Hilary  Term,  1847. 
It  is  ordered.  That  the  several  Matters 
for  the  time  being  of  the  Court  of  Queen's 
Bench,  Common  Pleas,  and  Excheqner,  re- 
spectively, together  with  Samuel  Amory,  Ben- 
jamin  Austen,  Michael  Clayton,  John  Cover- 
dale,  William  Loxham  Farrer,  Alezaader  ^  il- 
liam  Grant,  John  Swarbreck  Gregorv,  Bicbard 
Harrison,  Bryan  Holme,  Germaine  livic.  Bo- 
bert  WheatleyLumley,  Charles  Rankcn,ChaTles 
ShadweU,  William  Tooke,  Richard  Yf\atx,  and 
Edward  Archer  Wilde,  gentlemen,  attorneys, 
be  and  the  same  are  hereby  appointed  exami- 
ners for  the  present  year,  to  examine  all  sodi 
persons  as  shall  desire  to  be  admitted  attorne]fs 
of  all  or  either  of  the  said  courts,  and  that  any 
five  of  the  said  examiners  (one  of  them  bein^ 
one  of  the  said  masters)  shill  be  competent  to 
conduct  the  said  examination,  in  pursuance  of 
and  subject  to  the  provisions  of  the  rule  of  all 
the  courts  made  in  this  behalf  in  Easter  Tenn, 
1846. 

[The  rule  of  Easter  Term,  1846,  authorized 
the  annual  appointment  of  sixteea  examiners  in 
addition  to  the  masters.  Formerly  twelve  only 
were  appointed,  and  consequently  in  the  ith 
Term  tour  of  the  examiners  had  to  serve  a  se- 
cond time.     In  Chancery,  where  the  candidates 


judge,  appeals  to  the  House  of  Lords  from  the  rarely  apply  to  be  examined,  twelve  is  of  coone 


Court  of  Session  in  Scotland.    In  that  country 
be  found  the  Roman  civil  law  regulating  the 
enjoyment  and  succession  of  personal  property, 
and  even  frequently  alluded  to  by  way  of  illua- 
tration  in  questions  respecting  entails.    Like 
most  English  lawyers,  in  preparing  for  the  bar, 
he  had  hardly  paid  the  slightest  attention  to  it. 
While  Attorney-General  he  was   retained  in 
many  Scotch  appeals,  and  for  the  occasion  he 
was  obliged  to  dip  in  o  the  Pandects  and  into 
the  commentaries  upon  them ;  but  although  he 
had  the  discernment  to  discover  the  merit  of 
these  admirable  compilations,  it  was  not  indis- 
pensably necessary  for  the  discharge  of  his 
duty  that  he  should  examine  them  systemati- 
cally, and  his  time  was  filled  up  with  more 
urgent  occupations.    Now  that  he  was  to  sit  in 
the  House  of  Lords  as  sole  judge  to  decide  all 
appeals  from  Scotland,  he  saw  the  necessity  of 
making  himself  a  profound  Scotch  lawyer,  and 
he  found  that  this  was  impossible    without 
being  a  good  civilian.    Therefore,  having  gone 
through  Mackenzie,  Bankten,  and  Stair,'  he 
regularly  proceeded  to  the  Corpus  Juris  CwiHs, 
with  Vinnius,  Voet,  and  other  commentators, 
and  his  mind  was  thoroughly  imbued  with  the 
truly  equitable  maxims  of  this  noble  jurispru- 
dence.   I  delight  in  recording  how  his  unri- 
valled   eminence    as    an    equity   judge    was 
achieved— lest  the  aspiring  but  careless  student 
should  think  it  could  be  reached  by  natural 
^nius'and  occcasional  exertkm." 


a  sufficient  number.  Along  with  the  comiaoa 
law  examination,  an  eflicieiit  examncatioa  in 
equity  takes  place.— Ed.] 


MANCHESTER  LAW  ASSOCIATION. 


ANNUAL  REPORT. 


Thb  annual  meeting  of  the  above  aasocialioa 
was  held  at  the  society's  rooms.  No.  4,  Norfolk 
Street,  on  Wednesday  last,  when  Mr.  Joha 
Owen  was  elected  president;  Mr.  John  Bar- 
low, of  Manchester,  and  Mr.  Beamont,  of 
Warrington,  were  elected  vice-presidents ;  and 
Mr.  R.  M.  Whitlow,  treasurer.  Mr.  Thomas 
Taylor,  28,  Princess  Street,  waa  re-elected 
honorary  secretary.  Ibe  accounts  ibr  the  past 
year  were  passed,  and  the  following,  b^  the 
eighth  annual  report,  was  presented  by  the 
committee,  and  unanimously  received  and 
adopted : — 

1  ne  committee  have  ))lea8ure  in  laying  be- 
fore the  members  generally,  a  short  report  of 
the  proceedings  during  the  past  year. 

They  are  glad  that  they.are  enabled  to  state 
that  the  society  atill  continuaa  to  increase;  tea 
new  members  nave  enrolled  their  nanaee  aince 
the  date  of  the  last  report,  and  there  is  one  can- 
didate for  admission  at  the  next  ballot.  The 
committee  beg  to  observe  *that  the  number  of 
members,  with  the  present  confined  district, 

.  caa  hardly  be  expected  to  increaae  to  any  great 

He  took  special  delight  in  'Dirleton's  **^'*'»    **  **  *  matter,  however,  worthy  of 
Doubts,'  saying, « his  doubts  are  more  valuable  1  ^^^^^  consideration,  whether  the  limiu  of  the 
^  than  other  people's  certainties/  "  ' 
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•odety  iliould  not  be  farther  extended*  so  as 
to  afford  to  the  profession,  practising  berond 
20  miles,  the  nomerons  and  important  aavan- 
tages  of  membership.  To  this  subject  they  in- 
vite the  serious  attention  of  thdr  successors  in 
office,  deeply  feeling  the  importance  of  en- 
conraging,  byerery  possible  means,  a  union 
amongst  the  profession,  and  being  fully  oon- 
Tinced  that  by  the  aid  of  societies  iSce  the  pre- 
sent alone  can  such  union  exist. 

Duriuf^  the  past  year,  many  of  the  members 
bave  availed  themsuves  of  the  privilege  of  hav- 
ing disputed  poinu  of  practice  settled  by  your 
committee,  and  several  cases  have  been  sub- 
mitted to  Uie  same  tribunal  from  societies  in 
distant  towns. 

A  constant  communication  has  been  kept  up 
with  the  metropolitan  society  with  reference  to 
the  admission  of  articled  clerks  and  parties  ap- 
plying for  renewed  certificates,  and  your  com- 
mittee have  furnished  to  that  society  all  the  in- 
formation they  could  obtain,  so  as  to  enable 
them  to  form  a  correct  judgment  as  to  the  cha* 
racter  of  the  various  applicants.  The  cor- 
respondence has  also  had  reference  to  several 
questions  interesting  to  the  profession  generally. 
During^  the  last  winter,  your  committee  were 
again  enabled,  by  the  kindness  of  some  of  the 
members,  to  afford  to  the  articled  clerks  the 
advantage  of  gratuitous  lectures  on  certain 
branches  of  the  law,  an  advantage  which  has 
not  only  been  gratefully  acknowledged  by 
them,  but  has  called  forth  the  warm  praise  of  a 
committee  of  the  House  of  Commons.  Several 
gentlemen  have  again  kindly  promised  their 
services,  and  arrangements  have  been  made  for 
another  course  during  the  ensuing  spring. 
Your  committee  cannot  allow  this  subject  to 
pass  without  conveying  to  R.  Hilditcb,  fisquire, 
their  best  thanks  for  his  valuable  assistance  in 
furtherance  of  this  object. 

No  question  of  any  very  greet  importance  to 
the  profession,  or  requiring  the  active  interfer- 
ence of  your  committee,  has  been  proceeded 
with  dunng  the  last  session  of  parliament,  but 
aeveral  most  important  measures  were  intro- 
duced, which  received  careful  and  anxious  con- 
sideration. 

A  petition  was  prepared  against  Lord  Gamp- 
bell's  Registry  Bill,  which  was  signed  by  142 
solicitors   practising   in  Manchester,  and  an 
active  and  powerful  opposition  to  the  measure, 
as  it  then  stood,  was  ready  to  be  called  into 
action,  had  it  been  necessary.  To  this  question, 
80.deeplv  affecting,  the  interests  of  the  profes- 
sion ana  the  public,  and  which  will  doubtless 
be  shortly  again  brought  forward,  your  com- 
mittee solicit  the  anxious  attention  of  their  suc- 
cessors.   The  bill  for  the  amendment  of  the 
law  of  bankruptcy  received  the  attention  its 
importance  demanded,  and   your  committee 
were  prepared  with  many  material  alterations 
and  suggestions,  in  order  to  perfect,  as  much 
as  in  thein  lay,  a  law  which  is  now  so  univer- 
sally admitted  to  be  inefficient.  This  question, 
of  such  vital  interest  to  the  commercial  in- 
terests, will  be  introduced  early  in  the  session, 
and  will,  doubtless,  receive  the  most  careful  I  was 
considnration,  I 


The  Small  Debts'  Bin  is  the  only  other 
measure  to  which  it  is  necessarv  to  allude*  . 
The  bill  was  referred  to  a  sub-committee, 
who  duly  made  their  report.  It  was  thought, 
advisable  to  call  the  attention  of  the  muni«^ 
cipal  authorities  to  some  of  the  provisions,, 
but  it  was  not  deemed  necessary  that  this  asaa^ 
ciation  should  offer  any  opposition  to  the  pass- 
ing of  the  measure,  and  which  has  now  become  > 
the  law  of  the  land. 

Although  during  the  past  session  no  measure 
of  any  great  importance  to,  or  deeply  affecting- 
one  branch  of  the  profession,  has  been  passed,, 
yet  your  committee  regret  beinff  obliged  to. 
state,  that  on  no  farmer  occasion  nas  the  pro- 
fession of  an  attorney  been  subjected  to  such 
sweeping  injustice. 

An  attorney  has  been  held  up  by  members  of 
both  branches  of  the  legislature  as  not  having 
the  capability  to  fill  offices  of  certwnly  no  great 
importance,  or  requiring  any  extraordinary  legal 
knowledge  or  research,  offices  most  certamly  of 
minor  importance  compared  with  many  that 
attorneys  have  hitherto  been  accustomed  to  fill 
with  honour  to  themselves  and  advantage  to  the 
public.    In  no  former  session  has  what  might 
almost  appear  hostility  and  a  legislatorial  war- 
fare against  our  branch  of  the  profession,  been 
so  prominently  and  so  openly  declared ;  and  it 
behoves  us  now,  in  self-defence,  to  avail  our- 
selves of  every  legitimate  means  of  repelling  the 
unjust  aggressions  which  are  continually  made 
upon  our  fair  and  honest  claims  and  privileges. 
By  union  among  ourselves  alone  can  we  hope 
to  repel  those  aggressions,  and  your  committee 
refer  with  pleasure  to  the  general  feeling  that 
now  prevails  on  this  subject,  and  to  the  cordi- 
ality subsisting  between  the  profession  in  this 
and  the  neighbouring  towns,  a  cordiality  en- 
gendered  and  fostered  by  associations  like  the 
present,  a  cordiality  which  not  only  materially 
facilitates  the  transaction  of  business,  but  which 
will  prove  our  best  defence  at  a  period  when  all 
our  conjoint  efforts  are  required.    It  is  to  the 
want  of  such  a  union  in  times  gone  by,  to  the 
want  of  the  character  and  claims  of  our  branch 
of  the  profession  being  fairiy  represented  m 
parliament  and  upheld  by  the  public  press,  that 
so  many  abortive  attempts  at  legislation,  falsely 
styled  improvements  in  the  law,  and  whose 
only  aim  and  end  appeari  to  b-  to  injure  the 
attorney  without   benefiting  the  pubUc,  now 
encumber  the  statute  book:   and  it  is  by  the 
sud  of  a  cordial  union  among  ourselves  alone 
that  we  can  hope  to  prevent  the  high,  the 
honourable,  the  important  profession  of  »«  **" 
tomey  sinking  irretrievably  in  caste,  and  be- 
coming no  longer  a  pursuit,  which  can  be  con- 
sistently embraced  or  followed  by  men  of  edu- 
cation, standing,  or  character. 


PROVINCIAL 


LAW  SOCIETIES'  ASSO- 
CIATION. 


The  annual  general  meeting  of  the  members . 

the  Provincial  Law  Societies'  Association 

held  on   Wednesday,   the  13th  day  of 
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%H 


IhmA 


mi-Mbinltid  and  pnwd.  glw  fuuMJuifli 
ofdR  Booidty  ior  tka  ImH  jmu  wen^  sMhI  ia 
ll»  MkyfRing  «p«rt,  «Uck  ^iw  mad  bytke 


^  vwiBlt  tiMsr  wero  fiffijr 


lir^^nnmiai  %db  Lbo,  cf 
clwtBdi)BiflUeBt4  Mr.  laiiQ  film  SIkv,  af 
Leeds^  and  Mr.  James  CroasUy  aT  Mtarhntira 
mn  ^decfeed  Vioe.«reaaBBti;  Mc  K.  M. 
Wliifioir,  mm  xe^fllectad  l]kaBnBar,  ind  Mr. 
^  t^iqfta^  Jlmnaiy  fiacMteT^  ior  «m 

SecoaJ  iliiaaaJ  AeiporU 
The  committee^  at  the  ezpisatiBn  of  thii  4he 
8Moad7«ar  of  tka  OBateaceof  tlie  aBioektion, 
hMPB.pleaauae  in  fvesaatiag  a  rapoit  -of  tbek 
prooeediBffs  dafi&g  xht  wext  that  hai  paaeed* 
aiidin4fluigfla  ue^fimmach  aafufartkwi  in 
■tiftiag  that  the  atiht^  and  importaoce  <d  an 
iBuon  between  the  aevaral  kw  aackilaee  hi  die 
kn^gdom  to  proenote  the  ▼arkau  ohjecte  far 
idnch  the  aeioriation  was  eetahliehed  have 
t  ^heir  hiat  anrnial  meeting  heoome 


^marent. 

Your  committoe  had  their  attention  directed 
la  a  Inlliatrodaeed into  the  Uonieef  Lords  bjr 
Lord  Campbell,  early  in  the  last  soesian  oif 
pariiamant,  ior  the  establishntcfnt  in  the  m»- 
tnmolis  of  a  General  Public  R^yistiy  of  Deeds 
ana  Instruments  aflfocting  veal  proiper^.  To 
this  measare,  after  a  mataw  consideration  of  its 
piOTisions,  thejr  felt  it  theirduty  tobeprqMved 
to  offer  a  decided  ofiposition,  and  a  petition 
fiifly  detailing  their  gnHinds  of  olfaction  was 
acoordingl^  forwarded  to  a  noUe  peer  for  ps»> 
aentation.  In  this  etc^'they  were  eecandea  by 
aeaeral  tother  aocieties  and  indivi«hial  practi- 
tioners in  the  country,  whose  attention  to  the 
ollsets  uid  ainls  of  ihe  measave  had  been 
amused  thrangh  the  instmmeataKty  of  your 
oommittee.  They  are  happy,  however,  in  b^i^ 
onbled  to  reaont  that  the  withdiawal  of  the 
hill  by  the  noble  lord  who  had  intvoduoed  it, 
mdmd  further  opgiasition  unnecessary. 

Your  committee  entered  upon  a  eonsuLsERtion 
of  two  other  biU^  the  <nie  "  to  facilitate  the 
Coiyrsyaaoe  of  Praperty,''  die  other  "  to  amend 
die  Laws  relating  to  Bankruptcy  and  Insd- 
^aney,"  wluch  had  been  severally  introduced 
into  the  Houses  of  Lords  Mid  Coomioiis ;  hut 
as  diese  measures  wesealsoaidiseqaei^  widi- 
diawn,  fnrther  attention  to  their  pfovuioasbfr> 


as  it  was  ^aeifiBRiits  er- 
die  wiAs  of  paAameat  sad  by 
dapiAfiepMss-dunBg  Ae  iBsLusakm  o(  the 
meawK, IM that  theywarid  not  adeqast^ 
fulfil  their  dntv wan  Iktefrufk  eme^tofi- 
rsettheatteaiaaB  «f  fee  assooildmi  fo  itoe 
aolB  Or  agipKBSiDB  and  attenpto  ifta^ireQa* 
tSML  iteaaneftbedeaied,  diat^vdiae  ithei. 
aefortnl  to  the  pabMcHhat  a  character  for  heanir 
and  isEft^grity  on  dw  part  ef  dbe  piufeasuo, 
through  whose  instrumentality  thar  fights  vA 
interests  an  to  be  asseited  soad  nuantanedi  ii 
is  fiot  WKBiportant  diat  €he  prefcswoa  gbodft 
as  a  body,  uphold  and  defond  that  itoracter 
when  attempts  are  made  in  Ingh  qoarten  oa- 
JQsdy  to  an»l  and  inrare  it,—- such  stteoipls 
yoar  committee  consider  wan  made  uftnog 
the  last  session  of  pariiament-:  anddieylisfe 
moeh  satisfaction  m  annonmaqg,  tfaat  com- 
muBicadons  received  foom  Tanous  aodetia  m 
the  Idngdora  m  connenon  widifee  association, 
evidence  a  strong  and  general  foefing  of  their 
ia^stace,  and  that  a  ne^potiadon  is  pending 
widi  a  ^ew  to  the  formation  rf  an  mdon  be- 
tween metropolitan  and  provincial  piaedtianen 
on  a  comprehensive  scale,  for  "die  porpM 
(amongst  other  objects  of  much  importance) 
of  asserdng  and  maintaining  liie  true  pofltiga 
of  the  branch  of  the  profession  to  aiiidivB 
bekmg,  aoid  of  aecuring  the  means  of  adwrnte 
defence  against  attacks  such  as  dmse  ts  mA 
yonr  committee  hare  alkided.  Ft  is  ^th  nmtb 
pralafication  they  learn  that  atsoim^ioD  of  ^ 
importance  and  necessity  of  such  an  union  it 
now  Tory  generally  lirft,  and  tfccy  urgently  re- 
commend to  their  successors  in  office  a  swf 
pursuit  in  fheir  endeavours  to  effect  itsa^ 
compflshment. 

Your  eomimttee,  in  condvnion,  have  da 
pleasnn  of  stating,  that  the  amount  of  v^ 
sciiptions  in  their  banker's  hands,  indn^ 
interest,  amount  to  197^.  14».  llrf.,  of  wbia 
there  has  been  expended  89^.  6s,  Bd.,  lAat 
leaving  a  balance  of  106/.  Bb.  3d.  (ezchiffveof 
the  present  year's  subscriptions)  to  provide  for 
the  expenditure  of  die  assadatiott  during  da 
fofrthcoming  year. 


To  another  hill  having  for  its  ohfeot  the 
tablishi&ent  of  Local  Courts  for  the  mxe  easy 
sscorerr  of  Small  Debts,  and  whidi  ultimately 
receivea  the  sanction  of  parliament,  your 
committee  offered  no  opposition.  The  opinion 
of  several  of  the  aocieties  fonning  the  associa* 
don,  as  well  as  that  of  individual  practitioners, 
coincided  with  thdr  own  in  considering  it  to 
be  a  measure  calculated,  on  the  whole,  to  pro- 
vide for  the  vfTf  desirafole  object  its  framers 
had  in  view;  they  were,  nevertheless,  not  in- 
aensible  1o  the  injustice  done  to  the  braach  of 


aUESTIDNS  AT  Tfi£  £XAMIKATK}N» 

Htfory  Term,  184^. 
L  PaaLIUANAJtY. 

Whan,  and  widi  whom  did  fon  serve  yov 
clerkship? 

State  die  pardcnlar  branch  or  brsadiesff 
the  law  to  which  you  ban  pnadpaDy  appM 
youmlf  diuing  your  clerksAnp. 

Menitien  some  of  iftie  principal  law  hoda 
which  you  have  read  and  atudied. 

Have  you  attended  any  and  what  lav  k^ 
tans? 


Sxamituttton  Quettiohs. 


^ 


It.   CeicMair  an©  Statutk  Law,  a»j> 

FRACTfCB   or  THK   CoUKTS. 

What  are  the  Miial  facte  and  cbcanataaoBs, 
and  how  made  Qut»  to  ohuin  a  judge's  osdor  ta 
tesue  a  capias  to  arreat  a  deCexuiut  and  to  hold 
nlm  to  special  bail  ? 

Where  a  defendant  has  been  anreated  ami  he 
cannot  nrocure  apecial  bail,  has  he  any,  and 
what  other  means  of  obiwnng  his  diachanw 
witfaoot  ^oing  to  prison  ? 

What  IS  ihe  -dmerence  between  slander  and 
Hbel  ?  and  what  is  the  ^^tp  of  aciMn  in  each? 
In  actions  for  damages  in  trespass  or  on  the 
case,  wheiB  the  aom  recovered  b|r  ihe  vesdiei 
of  a  jury  shall  not  amount  to  40^.,  is  ike  plain* 
tiff  entitled  to  costs  as  of  coarse  i  If  he  is  not 
so  entitled,  is  be  deprived  of  iham  hf  an/  and 
what  particular  statute  ? 

'Supposing  a  plaintiHf  »ot  entitled  to  coste 
where  the  damages  lecovered  hj  verdict  do  ikot 
amount  to  40«.,  in  the  £»nns  of  action  stated 
in  the  last  prec^diiig  question*  is  there  any  and 
what  application  naceasaiy  so  as  lo  entitle  a 
plaintiff  to  the  costs  of  suit;  and  how,  to 
whom,  and  when  should  such  application  be 
made? 

Win  an  action  for  debt  Us  upon  a  deed  of  co- 
Tenant  under  seal  for  the  payment  of  a  aum  -oi 
mon^ -certain  with  interest  ? 

State  some  of  the  principal  advantages  of  the 
action  in  debt  over  an  action  in  assuaopsit  or 
on  promises,  where  a  defendant  does  not  plead* 
When  a  plaintiff  has  obtained  a  judgment 
against  a  defendant  in  the  character  of  executor 
or  administrator  in  j:ei^>ect  of  future  assets 
when  they  may  come  to  such  defendant's  hands, 
and  such  assets  afterwards  come  to  his  hands, 
what  steps  should  the  plaintiff  take  in  order  to 
jnake  such  assets  axailaUe  to  satisfy  the 
jodgment  ? 

Where  a  plaintiff  or  defendant  obtaina  a  jule 
for  a  special  jury,  and  the  party  obtaining  the 
mle  and  pfociiri^g  the  (^pecial  jury  aueoeeds  at 
the  trial,  out  omits  to  obtain  the  judge's  cer- 
tificate that  it  was  a  cause  proper  to  be  tried  by 
m  spedal  jury,  y^htii  effect  would  the  want  of 
anch  certificate  have  ip  to  allowing  the  costs  of 
the  special  jury  in  taxing  the  general  costs  of 
the  cause  ? 

State  the  evidence  necessary  to  support  an 
action  brought  by  a  plaintiff  who  sues  as  in- 
dorsee against  the  drawer  of  a  bill  of  exchange, 
where  every  thing  is  put  in  issue  and  required 
tp  be  proved  by  the  defendant's  plea. 

Where  an  attesting  witness  to  a  deed  or  other 
written  instrument  is  dead,  what  is  the  ordinary 
evidence  necessary  to  prove  the  execution  of 
such  deed  or  instrument  ? 

Where  a  plaintiff  wishes  to  recover  a  debt 
contracted  by  a  woman  before  her  marriage, 
but  who  has  since  marcied  before  any  action 
brought,  who  is  or  are  the  proper  party  or 
parties  to  be  made  defendant  or  defendants  i 

Where  a  cause  has  been  taken  to  trtdi,  so  as 
^  prevent  a  defendant  from  moving  for  judg- 
ment, as  in  the  case  of  a  nonsuit,  what  other 
steps  can  the  defendant  take,  in  order  to  ooake 
an  end  of  the  cause  ? 


llHier^  a  juKCf- is  aiAJjqawn  by  .conaoK^ 
out  any  terms  as  to  Qoate^  hQW  M»  the  jcetaf;^ 
di^osedof? 

Where  a  new  trial  is  granted,  and  no  d^iiac^ 
tions  ipiven  as  to  casts^  and  the  same  pactjMic- 
ceeds  on  the  second  trial,  in  taxing  the  general 
costs  of  the  cause,  what  is  to  be  done  in  respect 
of  the  coste  q{  the  fii»t  trialt  snd  of  the  apphcsir 
tion  for  a  new  trial  ?  Is  Uiere  any  rule  9t  coux^ 
upon  thk  subject,  if  tb^e  iyJ^^^  M»  <^.A^ 
effect  of  it  ? 

in.  EqVlTT  AND  IPaACTXCS  OF  THBCoCBTB^. 

What  proofii  ace  raqnired  by  ^eourte  of  a%aitgr 
Iwapartrwhosa^  the  ape^  jparftipoaiice 
flia  cantcact  whkk  is  disputed? 

In  what  cases  will  4)ourto4)f  e^yity  interthia 
to  carry  into  efcet  the  ^cootcacts  .of  lafettit 
married  women,  afkd  hmatics  ? 

What  is  the  uaiial  mode  of  creation  an  e(|uit- 
ahJe  laoniigage?  and  in  what  cases  ia  Jio^ce.Qir 
aential  to  give  afieet  to  it  ? 

In  what  easea  wiU  a  sMoivwr  ha  ^ppoiaftad  by 
the  Court  of  Chancery  ? 

Are  tnudeea  in  aU,  or  whatcascai»aatiUod  to 
^b^ir  fiosto  in  eomUr  ? 

What  is  the  rule  of  conrto  of  equity  with  Mr 
^rd  to  decreeing  specifie  {lerformance  wbene 
madeqnaey  of  •ooaasiaeraftioii  ia  shown  ? 

What  acte  ace  ooottdered  in  the  light  of  past 
neif ormaace  ao  aa  to  take  a  case  out  of  <te 
Statute  of  Frauds,  to  eadble  apaHy  to  call  f<r 
apeeific  peiforaanoe  of  an  agsBsmeat.  altho«|^ 
there  may  be  no  memoraodom  ia  avitiag  ? 

For  what  parpoae  is  a  bill  of  diaeowery  filed  ? 
and  has  any  and  what  alteiation  bef»  made  apt 
the  practice  with  respect  to  reading  the  answar 
to  a  eross  bill  for  dascoaery  ? 

Within  what  time  after  filing  a  demarBer  t# 
a  bill  awat the  aamebeaetdown  for  arguaaent? 
and  by  whom;  and  ia  these  anf,  and  what  diffar^ 
enceif  the  demunca>is  to  the  whole  4»:  to  a  peat 
o^thebiU? 

If  a  bill  is  filed  to  stay  paaMadiDga  at  law* 
and  an  injaaction  granted  which  is  afterwarda 
diaaolved  upon  the  detodant's  anawer^  can  a 
plaintiff  wBusad  his  bill,  and  again  apply  lor  a* 
iajundion  i 

If  a  person  is  made  a  party  to  a  bill,  but  hm 
not  been  aerved  with  a  wabpesaa  to  appear  and 
anawer,  is  he  ia  any  caae  bound  by  the  pi»^ 
oaediagaintheauit? 

What  ia  the  piaaeot  fona  m  whiA^sA* 
davito  ahovH  be  made?  and  what  is  the  copip 
sequence  if  such  form  is  not  obserred? 

How,  by  whom,  and  on  what  terms  may  tha 
time  for  answering  be  eidarged  after  the  nsual 
time  has  expired  ? 

How  can  the  pbpitiff  proeure  ^e  moant- 
ment  of  a  guardian  for  an  iafisnt  defenduit,  4nr 
for  a  person  of  unsound  mind  i 

How  are  pavties  to  be  aerved  with  a  aub- 
poana  when  out  of  the  jarisdiettian  of  tlw 
court? 

IV.  CONVBYANCING. 

How  may  an  estate  in  joint  tenancy  he. 
created,  and  bow  aavered? 


«ra 


EgandnaHom  Qnettiont, 


.  An  adrowton  48  mortgai^ed  in  fee — ^the  in- 
cumbent dies ;  who  has  a  ri^ht  to  present,  the 
mort^^agor  or  mortgagee  ?  Give  the  reason  why 
the  nght  of  presentation  is  in  the  one  or  the 
other. 

What  is  a  freebench  ?  and  how  does  it  arise  ? 
—State  an  example. 

A.  dies  leaving  two  grand-daughters,  the 
issue  of  a  deceased  daughter ;  a  grandson,  the 
issue  of  another  deceased  daughter;  and  two 
daughters ;  to  whom  will  his  fee  nmple  estates 
descend  ? 

By  what  deeds  or  assurances  are  fee  simple 
estates,  copyhold  estates,  and  estates  held  for  a 
term  of  years,  respectively  conveyed  ? 

Is  the  widow  ot  a  tenant  in  tail,  who  died 
without  issue,  entitled  to  dower?  Would  the 
widow's  right,  if  any,  be  affected,  and  how,  if 
her  deceased  husband  had  been  tenant  in  tail 
after  possibility  of  issue  extinct  ? 

A  fee  simple  estate  is  conveyed  to  such  uses 
BM  A,  shall  appoint;  A.  in  execution  of  his 
power,  appoints  B.  and  his  heirs,  to  the  use  of 
C.  and  his  heirs,  in  trust  for  D.  and  his  heirs ; 
in  whom  is  the  legal  estate  ? 

Is  any  and  what  formality  necessary  to  the 
completion  of  a  feoffment  and  bargain  and  sale 
respectively,  after  they  have  been  signed  by  the 
feofFer  and  bargainor  ? 

Settlement  of  fee  simple  estates  to  the  use  of 
A,  for  life, — remainder  to  the  use  of  B.  and  his 
heirs,  in  trust  for  C.  and  his  heirs.— Do  B.  and 
C.  respectively  take  legal  or  equitable  estates  ? 
and  to  whom  must  A,  surrender  his  life  estate, 
in  order  to  its  merger. 

What  is  an  equity  of  redemption  ?  and  is  the 
party  entitled  to  it,  ever' and  when  barred  ? — 
Give  a  familiar  example. 

What  is  the  meaning  of  the  term  emble- 
ments ; 

Are  there  any  and  what  points  essential  to 
be  attended  to  on  the  examinaton  of  an  ab- 
stract of  title  with  the  deeds  ? 

What  are  the  covenants  for  title,  usually  in- 
serted in  a  conveyance  of  a  fee  simple  estate  ? 

Are  there  any,  and  what  legal  or  equitable 
means  of  binding  the  real  property  of  an  infant, 
on  his  or  her  marriage,  so  as  to  insure  a  settle- 
ment being  made  on  his  or  her  attaining  twenty- 
one? 

^  For  how  many  years  has  a  purchaser  of  a  fee 
simple  estate  a  right  to  require  the  vendor  to 
show  a  title,  and  on  what  principle  is  the  ven- 
dor bound  to  show  a  title  for  the'  time  to  be 
stated  in  your  answer  to  the  first  part  of  this 
interrogarory  ? 

V.  Bankruptcy  and  Practicb  of  thb 

COUBTS. 

What  are  the  several  requisites  to  support  a 
valid  fiat  in  bankruptcy  ? 

What  are  the  amounts  of  debt  required  for 
one  or  for  more  than  one  petitioning  creditor  or 
petitioning  creditors  for  a  fiat  ?  and  have  there 
Deen  anv,  and  what  recent  alterations  in  the 
law  in  that  respect  ? 

jState  the  law  as  to  the  petitioning  creditor's 
debt  being  contracted  before  or  after  the  com- 
misuon  of  the  act  of  bankruptcy. 


Do  assignees  require  any,  and  if  any,  vink 
authority  before  the  institution  of  a  suit  ia 
equity  ? 

Can  a  creditor,  having  the  bankrupt  in  cm- 
tody,  prove  for  the  same  debt  ?  or  is  there  uj, 
snd  what  act  to  done  by  him  in  refele&ce 
thereto  ? 

What  is  the  course  of  proceeding  to  be  taken 
by  a  creditor  holding  a  mortgage  as  collateral 
security  for  his  debt,  in  order  that  he  maf,  if 
the  proceeds  fall  short,  prove  for  the  deficiency? 

Is  there  any,  and  what  difference  in  the 
course  of  proceedings  to  be  taken  by  a  creditor 
having  a  legal  mortgage,  and  by  one  having  a 
deposit  of  deeds  constituting  an  equitable  moil- 
gage  only  ? 

Is  there  any  and  what  appeal,  to  whom  and 
how  prosecuted,  from  the  aecision  of  a  commis- 
sioner in  bankruptcy  ? 

From  what  debts  and  demands  generaUy  is  a 
bankrupt  discharged  by  his  certificate  ? 

Can  an  insolvent  trader  take  any,  and  what 
steps  to  make  himself  bankrupt  ?  and  if  he  can, 
will  a  certificate  obtained  in  pursuance  thereof 
be  effectual  for  his  future  discharge  ? 

Are  there  any  and  what  steps  to  be  taken  by 
assignees  of  a  bankrupt,  to  prevent  them  be- 
coming persdnally ^sponsible  for  the  rent  of 
premises  held  by  him  ? 

In  actions  by  or  against  assignees  of  bank- 
rupts, are  there  any  and  what  steps  to  be  taken 
to  enable  the  opposing  parties  to  dispute  the 
validity  of  the  fiat  ? 

What  are  the  consequences  of  the  taking  or 
omitting  to  take  such  steps  ? 

Is  it  required  by  law  that  an  assignee  of  a 
bankrupt  should  be  a  creditor  ? 

What  are  the  steps,  if  any,  to  be  taken  io 
cases  of  assignment  by  traders  of  all  their  e^ 
tates  for  the  benefit  of  their  creditors,  in  ord<  r 
to  such  traders  being  protected  from  the  ope* 
ration  of  the  bankrupt  laws  ? 

VI.  Criminal  Law  and  Prockbdinos  bb- 

FORB   MAGI8TRATB8. 

Is  it  necessary  in  every  method  of  prosecut- 
ing misdemeanours,  that  before  the  party  is  put 
on  his  trial  before  a  petty  jury,  a  bill  should  he 
filed  by  a  grand  jury  ?  and  if  not,  what  misde- 
meanours may  be  prosecuted  without  the  find- 
ing of  a  grand  jury,  and  in  what  way  ? 

What  is  the  nature  of  a  criminal  informa- 
tion ?  and  in  what  way  or  ways  must  it  origi- 
nate? 

State  what,  if  any,  are  the  conditions  which 
the  Court  of  Queen's  Bench  requires  before 
granting  a  rule  in  a  criminal  information  at 
the  instance  of  a  private  prosecutor. 

State  some  of  tne  instances  in  which  criminal 
informations  are  usually  applied  for. 

State  what  you  conceive  to  he  the  advantage 
to  a  client  in  advising  him  to  adopt  this  course 
of  proceeding  in  preference  to  an  indictment  or 
action  at  law  in  tne  ordinary  coarse. 

Before  what  courts  of  criminal  jurisdiction 
are  indictments  tried  on  the  finding  of  grand 
juries  ? 

Of  what  description  are  the  commissions 
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which  Ki^  power  to  judges  of  assize  to  try 
criminaU  ? 

Do  the  magistrates  in  their  sessions  of  the 
peace  act  under  the  same  commission  as  judges  ? 
or  under  any  and  if  any,  and  what  other  de- 
scription of  commission  ? 

State  the  practical  difference  between  the 
powers  of  judges  and  of  the  magistrates  in  tr}'- 
mg  prisoners. 

State  some  of  the  crimes  for  which  persons 
are  not  liable  to  be  tried  at  quarter  sessions. 

May  all  misdemeanours  be  tried  at  quarter 
sessions  ?  and  if  not,  state  what  cases  are  ex- 
cepted. 

State  at  what  period  the  last  flreneral  act  of 
parliament  for  the  regulation  of  trials  at  sessions 
was  passed. 

State  some  of  the  cases  in  which  a  single 
magistrate  has  jurisdiction. 

State  some  of  the  cases  in  which  two  magis- 
trates have  jurisdiction. 

State  what  is  the  general  nature  of  business 
transacted  at  petty  sessions. 

FURTHER  LIST  OF  AITORNEYS'  AD- 
MISSION. 

To  be  admitted  on  the  last  Day  of  Hilary 
Term,  1847. 

PURSUANT  TO  JUDGBS'  OBDBR. 

iQuccirs  IScnrft. 
Patrick,' Charles,  29,  Wilmington    Square, 
'Soley Terrace;  articled  to  Robert  Aiskell  Davi- 
son, Bishop  Wearmouth. 

Winfred,  William,  31,  Elysium  Row,  Fnl- 
ham;  Hart  Street;  articled  to  Charles  Addis, 
10,  Great  Queen  Street. 


RENEWAL  OF  CERTIFICATES. 

To  he  added  to  the  List  qf  Notices  qfApplica^ 
Hon  om  the  Last  day  qf  Hilary  Term^  to  take 
out  Certificates. 

PURSUANT  TO  JITDGES'  ORDER. 

Du  Cane,  Richard,  Southampton  Buildings, 
Chancery  Lane. 

Ebiyes,  James,  Preston, Lancashire;  C.  P.,  at 
Lancaster. 

To  be  added  to  the  List  of  Notices  ofAppHea^ 
tion  to  a  Judge  at  Chambers  on  2nd  February, 
to  take  out  Certificate, 

PURSUANT  TO  JUDGES*  ORDER. 

Rowland,  William  Henry,  41,  Frederick  St., 
Grays  Inn  Road. 

Wood«  William,  10,  Symond*s  Inn. 


ADMISSION  OF  SOLICITORS. 

Secretary's  Office,  Rolls,  Jan.  20, 1847. 

Thb  Master  of  the  Rolls  has  appointed  Fri- 
day, Jan.  29th,  at  the  Roll's  Court,  Chancery 
Lane,  at  a  quarter  past  three  in  the  afternoon, 
for  swearing  in  solicitors. 


Every  person  desirous  of  being  sworn  on 
the  above  day  must  leave  his  Common  Law 
Admission  or  his  Certificate  of  Practice  for  the 
current  yiear  at  the  Secretary's  Office,  Rolls 
Yard,  Chancery  Lane^  on  or  before  Thursday, 
28th  January. 


ANALYTICAL  DIGEST  OF  CASES, 

REPORTED  IN   ALL  THB   COURTS. 

(SouxH  of  lEquitg. 
PRACTICE. 

ABATEMENT. 

See  Dismissal; 

AFFIDAVIT. 

1.  Jfo/io«.— If  a  plaintiff  gives  notice  of  his 
intention  to  read  an  affidavit  on  the  hearing  of 
a  motion,  but  declines  to  do  so,  the  defendant 
is,  nevertheless,  entitled  to  read  it.  Cauty  v. 
Houlditeh,  14  Sim.  75. 

2.  Long  Vacation.  —  In  the  long  vacation, 
when  a  matter  presses,  the  court  will  sometimes 
take  the  original  affidavits  into  custody,  and 
act  on  them  as  if  they  bad  been  filed ;  but  when 
the  court  is  sitting,  office  copies  alone  can  be 
used.   Attorney^Generalv.  Lewis,  8  Beav.  179. 

3.  Affidavit.^Fowr  day  order.— An  affidavit 
in  support  of  a  motion  for  the  four  day  order  to 
enforce  payment  of  a  sum,  ordered  by  a  pre- 
vious oraer  to  be  paid,  must  state  that  there  has 
been  no  payment  up  to  the  day  when  the 
motion  is  made.    Re  Nias,  33  L.  0. 69. 

AMENDMENT. 

1.  Solicitor's  affidavit.  —  All  application  for 
leave  to  amend  under  the  68th  Order  of  May, 
1845,  are  to  be  made  in  the  first  instance  to  the 
Master. 

When  the  general  orders  require  an  affidavit 
of  the  solicitor,  an  affidavit  of  the  solicitor's 
clerk  is  not  sufficient ;  but  in  cases  where  the 
facts  to  be  deposed  to  are  within  the  personal 
knowledge  of  the  clerk  only,  the  court  may  re- 
quire an  affidavit  from  both.  Christ's  Hospital 
V.  Grainger,  1  Phill.  634. 

2.  Taib'n^  Wtfo^^Ae^te.— On  the  allowance 
of  demurrers  put  in  by  three  of  the  defendants, 
the  plaintiff  had  leave  to  amend  his  bill  on  pay- 
ing each  qf  them  20s.  costs.  The  order  to 
amend  was  served  upon  a  fourth  defendant,  but 
not  until  he  had  filed  his  answer,  and  he  moved 
to  take  the  amended  bill  off  the  file,  for  irre- 
gularity. 

Motion  refused ;  because  the  order  to  amend 
remained  undischarged.  Decks  v.  Stanhope, 
14  Sim.  200. 

3.  Exceptions.  —  Exceptions  being  allowed, 
the  plaintiff  obtained  an  order  to  amend,  and 
that  the  defendants  might  answer  the  exceptions 
and  amendments  together.  Before  this  order 
had  been  served,  the  defendants  put  in  a  fur- 
ther answer :  Held,  regular,  and  the  order  was 
discharged.  Hemming  y.  Dingwall,  8  Beav. 
102.  . 

4.  Order  of  course  to  amend,  obtained  one 
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iaj  too  late,  dlBcliV|;ed.  Hatrod  t,  Ot&«oii» 
8  Bear.  90. 

fi.  ConstrucHon  qf  Order  16«  art.  ZS,  axd 
(Mkr  66  iff  May,  1845.— Where  a  bill  ba8l)eea 
amended  under  the  above  orderst  it  cannot  be 
further  amended  even  by  adding  parties,  with- 
out a  special  order  for  ue  purpose.  Cfore  t. 
Clart,  32  L.  O.  420: 

And  see  Injunction;  Master^ s  Juriidiction. 

APPEAL. 

An  appeal  wiU  lie  firom  an  order  for  the  cause 
to  stand  over  to  enable  the  plaintiff  to  amend 
his  bil]  by  adding  partief.  iktvis  v.  Chanter, 
33  L.  O.  163. 

APPBARANCE. 

1.  Construction  of  Order  31  of  May,  1845,— 
The.  court  will  not  order  an  appearance  to  be 
entered  for  a  defendant  who  cannot  be  served 
with  a  subpoena,  in  consequence  of  his  occupar 
tion  being  of  such  a  nature  that  he  has  no 
fixed  place  of  restdence,  unless  it  can  be  shown 
that  there  is  reason  to  beUeve  he  is  endeavour- 
ing to  evade  service  of  the  subpcena.  Nicholas 
v.  Nicholas,  32  L.  O.  448. 

2.  New  orders. — A  defendant  having  filed  a 
bin  for  the  same  purpose  as  the  plaintiff's,  and 
declining  to  abandon  it,  was  rdtused  leave  to 
enter  an  appearance  under  the  1 6th  Order  cf 
Mav,  1845,  art.  5,  after  the  expiration  of  the 
twelve  days  thereby  allowed.  A»^6y  v.  Strany^ 
ways,  33  L.  O.  138. 

ATTACHMENT. 

1.  A  plaintiff,  though  he  has  joiiwd  in  acom^ 
mission  to  take  an  answer,  mav  issue  an  at- 
tachment for  want  of  answer  beu>re  the  return 
of  the  commission. 

'  The  old  practice  does  not  authorise  a  party 
prosecuting  a  contempt  to  make  out  process 
^to  a  county,  in  whicn  it  is  known  the  party 
|nt)secuted  is  not 

n  According  to  the  old  practice^  an  attachment 
returnable  immediately  could  not  be  issued 
without  a  previous  order. 

A  plaintiff,  without  order,  sued  out  a  writ  of 
attachment  against  a  defendant  resident  at 
Gibraltar,  returnable  immediately,  and  directed 
to  the  sheriff  of  London ;  it  was  discharged 
for  irregularity.  Boschetti  v.  Pomer,  8  Beav. 
180. 

2.  Irregularity.  —  It  is  no  objection  to  the 
irregularitv  of  a  writ  of  attachment,  that  an- 
other similar  writ  has  previously  issued  against 
tiie  same  party,  but  wnich  has  not  been  acted 
on.    Andrews  v.  Walton,  1  Phil.  619. 

d.  Error  in  Master's  q^e.— An  attachment 
wtU  not  issue  against «  party  acting  under  an 
order  of  the  Master,  and  which  by  mistake  ex- 
tended beyond  the  time  mentioned  by  the 
party.    Chuck  v.  Cremer,  38  L.  0. 1 12« 

And  see  ConUmpt, 

COUMUSIOXfE. 

Fees. — CommissionerB  for  the  examination 
of  witnesses  restrained  from  prosecuting  an 
action  at  law  for  the  recoverv  of  their  fees,  and 
a  reference  made  to  the  Master  to  aaqertain 


what  was  due  to  them.    Awhr%ie  r. 
Union,  8  Beav.  43.. 
Case  cited  in  the  jodgmant:  Weavs^  ex  parte, 
t  Myl.  &  Cr.  441. 

See  Interrogatories. 

consEirr  qp  counsxi*. 

Parties  are  bound  by  the  oonaant  4f  libeir 
rounsffl ;  cooaemeatly«  a  petition  to  jwstoce  a 
petitioa  diamiaaca  by  ^onaeoi;  aqpoa  tbs  icYctmi 
that  no  aulhaiity  had  been  given  tooo;aft3&  to 
coBsant,  waa  dttaaiaaad  with  ooata.  UobUr  m 
re,  8  Beav.  101. 

CONTEMPT. 

1.  Pauper.  -—  Semble,  a  party  who  is  in  coo- 
tem|St  for  non-payment  of  costs  in  ihe  auit*  is 
not  thereby  prevented  from  moving  for  leaave 
to  defend  it  im.formd  pofg^eris.  Ol^^d  v. 
Cobbett,  1  PhilL  613. 

2.  Ad^sidication.-'An  order  of  commitmrpt 
ought,  in  strictness,  to  be  preOBiced  by  an  ex- 
press adjudication  that  the  act  complained  of  ia 
a  contempt;  but  the  absence  of  such  adjadica- 
tion  is  not  a  ground  for  discharging  uuA  aa 
order  for  irregularity.  Van  Sawiau,  expearte, 
1  Phill.  605. 

Gtses  eited  is  the  jadgmeat :  In  re  the  Priabsr 
of  the  St.  Jamer  ETeniog  Post,  f  Atk.  469 ; 
In  re  Mr.  Lechmere  Chariton,  t  Myt  &  Cr. 
716 ;  MeaCly  r.  Lunli,  6  Yes.  4S1. 

DECREE. 

See  MiHake. 

CROSS  M0T10JI8. 

Jit^  lo  &i^-- A  jnotion  to  dtsaaive  an  in- 
janction  ahoidd  be  dispaaad  of  before  a  iroitiaa 
to  extend  the  injunction  isiiaaait  aWiawnh  iIk 
notice  of  the  latter  motion  should  have  been 
first  given.  BrakUan  v.  London  and  IforA 
Western  Railway  Company,  33  L.  O.  235. 

nBGBBS. 

Vacating  mrobneni  qf.^-lanHmaalL  of  a^aena 
will  not  be  vacated  upon  the  grounda  of  imsdng 
been  signed  and  entered  with  undna  haate.  JOe 
JBeoaaetr  v.  DeBsawooir,  33  L.  O.  209- 

DEMURRER* 

1.  Indulgence. — Motion,  by  pluuttff,  to  a^ 
down  a  demurrer  for  argument,  after  tiia  tima 
allowed  for  that  purpose  had  axpiied,  on  ikn 
ground  that  the  neglect  had  arisen  firooa  the 
pecuniary  embarrassments  of  the  pkintiff*a  ao« 
licitor,  (which  it  ap2>eared  the  pbuntiff  was  pre* 
viously  aware  of,)  refused.  Knight  v.  Megiuri' 
banks,  14  Sim.  198. 

2.  ExcepHons.—Construction  of  Order  38  of 
August,  1841. — If  a  general  demurrer  win  fie  to 
a  bill,  a  defendant  may,  under  lAie  seiii  Oadav 
of  August,  1841,  decliae  aasfwrnofi  auoh  por- 
tions of  the  bill  as  he  objects  to  answer,  wiU 
though  he  may  have  answered  the  remaindBr. 
Mason  v.  Wakeman,  32  L.  O.  419. 

DISBnSBAL  or  BILIi. 

1.  Payment  of  money  out  c/coar^— A  defend- 
ant who  has  paid  money  into  CQjjrt  is  entitled 


cwrt»4/^yfBftyi 


on  ftejfaywl  crtteMI  tPfciiyeit  ryM  to 
mMu^okp  wittHJiiS  wmIbb  to  t9k0  4iuief  jpfti*ticis  to 
tke  mL    BrnfrnmUt  r.  Vorwimi,  99  L.  O.  419- 

Wliere  amstiMi  feu  %eeB  made  mpom  ttfldiee^* 
ttAn  OTdcr^lanedforfiuffthAfe^^ 
wnfan  a  certain  period^  or  amnssal  a  tire  tiSI« 
aad  it  wpeacrpa.  Hurt  at  iSie  lane  of  «wAi  €vder, 
<NK  afiiie  aefinaaflte  at  wlioaeittatattoe  it^rat 
inda  was  tkad,  ttn  coot  i^^dtufoA  the  order 
widi  coate,  xmmn  the  froimd  of  nregidarihr. 
Awf  T.  (hOim,  ^  L.  O.  S7S. 

4.  IVtqr/— ^hrteiawrf.«--Defay  pravmv  to 
the  Bhctemeat  of  m  avit  ia  aot  a  TBJtfitmt 
gnnmd  for  cBamiaemif  the  Iril  after  the  enit 
has  abated.    M&rrisom  r.  Hoppe,  3i  L.  O.  ni.\ 

U  MMter'a  nyarL— Qnaaflpptiatiatoikea  by 

the  plaintiff  to  a  Master's  report,  it  syiwiMime 
that  a  material  riesMBt  of  the  inqittry  had  been 
overlooked  by  the  Master,  the  «om1  xderced  it 
back  to  him  to  review  his  report,  not  allowing 
or  disallowing  the  ^eveeptions,  but  ordered  the 
deiMsit  ^  lOL  So  be  wtnnaed^  altkM^  tiie 
oitted  inyiiiy  had  oat  been  snggestod,  nar 
mj  ewdence  oftnd  aq^m  it  by  &e  fibhitiff 
beMe  the  Mafller,  the  canrt  being  of  mwoo, 
that,  from  the  ■afenn  af  the  relBnoce,  the 
of  aniQf^ting  auch  inottiry  lay  on  the  ' 
ant  flstfaer  than  m  the  -  •  —  — 
ftrynoMj,  1  Phifi.  TQfi. 

2.  3211^  *ec.  </  Orefcr  l^ih  ^  ie«S.— Paoper 
form  of  a  special  order  allowing  exceptions  to 
be  referred  on  the  same  day  on  which  they  are 
fied.    !Rwtlrt?T.fla»iMlB«,ML.0.3n. 
I  Bee.  JaKM&ien^  3;  Dm^nrer. 
Fsaa. 
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P0EEI6N  XXRCUTOB. 

The  court  win  not  pay  money  out  <3i  eoort 
to  the  executor  of  a  deceased  person  appointed 
aadh  abroad,  bnt  not  having  pi;oved  the  will  in 
England.    Lastieur  y.  TyreoMisI,  33  L.  0. 90. 

FOREIGN  COMlOaaiOK* 

Orders  of  1845.— -JL  ixuBmission  to  examine 
witnesses  abroad  is  not  within  these  orders, 
which  a^ply  only  to  commissions  within  the 
jurisdiction,    JSeod  v.  (/Brim,  33  L.  O.  91. 

tnfani,  —  Coimmmioa. — llie  court  wiH  ap- 
point a  guardian  to  infeotSf  without  appearance 
or  commission,  where  it  impears  upon  afiidarit 
that  they  are  resident  in  different  parts  of  Eng- 
land, that  the  proposed  gnaxdiaa  is  respectable, 
and  that  there  is  no  advene  intaaesc  Tuppmg 
T.  Howard,  22  JU  a  37S^ 

See  OHOTtKoii^*  TVeluatftary  Ta^rief. 

lNJVaiC9I#K» 

1.  KiBiuaJHiBaf,  iStmyimy  tiM.— The  phan- 
Isff,  «ftar  oblaiaiM  the  oonnsen  iajiinetiBO,  got 
leanre  to  amend  hie  bm  wi&ia  time  weeks. 
Before  he  had  amended,  but  dnsng  Ihe  Oiree 


weOu^lm'wumA  to  «ctend  ^  iajmetieiBi to 
t^  trial     MoiiaE  graated.     Strct^rd  r.^ 
Lnm,  14  Sbn.  120. 
Gases  cited  in  tbe  jodnnBt :  Shoes  v.  3>oii|  8 ' 

Sim.  trO;  Martia  r.  Mortleck,  1  N«wl.  Pxac* 

3ML  (9fd«d.) 


2.  An  ansEBer  eas  found  instiffiriMit  Ob 
the  IbQowi^g  day  the  plaintiff  obtained  aiit 
ordar  to  anend,  and  that  the  defendant  a^gh^ . 
answer  the  exoeptions  and  smfadnaflEtfl  ta» 
gel^ei;  undertaking  to  amend  withia  thre^. 
weeks;  on  the  aame  day  he  obtained  the  coia^ 
mon  mjnartioB.  Aiew  daya  after  he  moved  to 
extend  the  ixqunctioB  to  ^ay  trial :  EM,  that 
the  proceeding  waa  regulai;  and  the  motiiNa 
was  granted.     Goddard  v.  Smitk,  8  Beav.  41. 

3.  SkowiH0  osase. — Defendant  aaoved  £or  an 
order  absolute  to  diasolve  a  common  iojunctioaa 
the  plaintiff  had  been  unable  to  |[et  an  office 
cof>y  of  the  answer;  time  was  given  to  the 
plaintiff  to  determine  whether  he  would  shoar 
merits  or  exceptioas  as  cause.  Gifrtoa  v.  Ckigfm 
ters,  8  Beav.  167. 

i.  AftstaJbe  in  km.  —  Bfmlable  imtrnfermiog^ 
— The  court  refused  an  u^aaction  to  restcam 
plaintiffs  in  an  action  at  law  from  taking  oat 
of  court  snoney  i^hidi  the  defendants  at  law 
had  paid  Into  court  in  the  action,  in  ignorance^ 
that  upon  such  payment  the  plaintm  at  lasv: 
svere  entitled  to  stay  this  action,  and  take  the 
earn  so  paid.  Such  ignorance  ob inadvertence 
does  cot  amount  to  that  kind  of  mistake  against 
the  eoaaeqoences  of  which  equity  will  interfere 
to  relieve:  Sendtle,  Great  fVestem  J?Bi7wwy 
iCompetny  v.  CripoM,  5  Hare,  91. 

6.  Theatre, —Thib  stat,  26  G.  3,  c.  57,  gave 
poarer  to  the  crown  to  grant  lettera  na^tto 
iLMpa  theatre  in  Dubliu,  and  piolnmted  all* 
peaoaa  Irom  peiibrmiag  plsfFS  m  I>BWn  lor 
hii^  under  a  penalty  of  SOO^  lor  each  o&ao^ 
to  be  xeoovtered  by  aotioa  <Qf  debt,  dscL,  by  any 
pmon  suing.  Letters  patent  ««re  granted  to 
>r.  if.,  EEthoiieing  him  to  establiah  a  theatve^ 
and  perform  plays  in  Dublin*  and  containaaff* 
clause  prohibiting  all  other  persons  from  domg 
so,  unless  authorised  :  Held,  that  the  patentee 
could  net  enstain  a  biU  for  an  ii^aaetion  to  re- 
stram  aaaathorisad  narsona  who  opened  a 
theatre  and  peddnned  playa  contrary  to  iha 
statnia  and  patent. 

In  each  oaaes  the  light  to  bring  an  aotian  as 
the  caae  and  a  bill  for  an  injoactioa,  are  caaK 
Cakrqft  v.  Weat,  8  Ir.  £q.  Eep.  74* 


INTSKEOOAT0BIE8. 

CcMnmiMMMier.— 104f&  Order  tf  184&.— Tha 
commissioner  under  the  104th  Order  of  ia4£^ 
may  examine  a  witness  previously  examined  oa. 
a  fre^  interrogatory  witnout  any  order  for  thai^ 
purpose,  and  ought  to  continue  his  sitting  aa 
as  to  facilitate  the  exhibitioD  of  sucfi  interro- 
gatories if  raqured,  LaaossfttreT.  JLanocuMrs, 
33  L.  O.  £19. 

nUUBEVl4JiBlTT. 

Acts  amounting  to  waiver  of  xrreg|ukrity!in 
an  attachment,  t£)ugh  not  available  in  answer 
to  an  application  by  a  prisoner  for  his  di0« 
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charge,  are  available  where  the  party  has  ob-|  to  those  officers,  aeweE  as  by  prenooa  prance, 
tained  his  discharge,  and  where  his  only  object  |  And  the  Masters  are  not  at  uberty  to  dutnbute 


in  impeaching  the  attachment  is  to  set  aside 
subsequent  proceedings  founded  on  it. 
'  A  habeas  was  issued  under  the  usual  order 
to  bring  up  a  defendant  in  contempt,  for  the 
purpose  of  a  motion  to  take  the  bill  pro  coi»- 
jesto  against  him ;  on  his  being  brought  up 
the  motion  was  refused  with  costs,  but  that 
decision  was  reversed  on  appeal,  and  a  new 
habeas  was  afterwards  issued  under  the  same 
order,  for  the  purpose  of  a  renewal  of  the 
mbtion.  Held,  that  the  second  habeas  was  re- 
gularly issued  without  a  new  order  for  it,  on 
the  ground  that,  owing  to  a  misteke  of  the 
court,  the  origintd  order  had  not  been  satisfied 
by  the  first  habeas. 

Where  a  bill  against  several  defendante  has 
been  taken  pro  confesso  against  one,  the  clerk 
of  the  records  attending  for  that  purpose  with  the 
record,  it  is  not  ths  practice  to  require  the  clerk's 
attendance  a  second  time  on  the  hearing  of  the 
cause  against  the  other  defendants.  Under  the 
6th  Rule  of  11  G.  4,  and  1  W.  4,  c.  36,  s.  15, 
if  the  thirty  days  therein  mentioned  expire  out 
of  term,  the  defendant  may  be  brought  up  to 
the  bar  of  the  court  at  any  time  during  the 
vacation,  without  waiting  for  the  four  first  days 
of  the  following  term.  Needham  v.  Needham^ 
I  Phill.  640. 

Cases  cited  ia  the  judgment :  Simmons  t.  Wood, 
2  Hare,  644;  Clerk  v.  Clerk,  1  Pbill,  116. 


to 
the 


And  nee  Attachment,  2; 
Abtoad. 
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JURISDICTION. 

Irregularity, — An  order  of  course  was  ob- 
toined  at  the  Rolls  in  a  cause  attached  to  an- 
other branch  of  the  court.  The  order  became 
inoperative  by  reason  of  delay  in  service.  Held, 
that  the  order  having  been  regularly  obtained, 
a  motion  to  discharge  it,  if  necessary,  was  not 
properly  made  at  the  Rolls.  Plomer  v.  Afac- 
donald,%  Beav.  191. 

LACHB8. 

Puhlicati(M,—Bill  to  perpetuate.-^Infant — 
An  infant  defendant  answered,  by  grnardian,  to 
a. bill  filed  in  1823,  to  perpetuate  testimony. 
In  1836  he  attained  full  age.  In  1846,  he 
moved  for  liberty  to  answier  or  demur,  and  ex- 
cused the  delay  of  ten  years  by  stating  circum- 
stances showing  great  destitution.  Tlie  court 
refused  the  motion  with  costs.  A  suit  had  been 
instituted  in  Ireland,  to  which  the  defendant 
was  a  party.  Motion  being  made  in  the  above- 
named  Enghsh  suit  to  pass  publication,  the 
motion  was  directed  to  stand  over  until  publi- 
cation had  passed  in  Ireland.  Morris  v, 
Morris  J  game  v.  Same,  33  L.  O.  139. 

mastbr's  chief  clerk. 

Though  the  respective  duties  of  the  Master's 
chief  clerk  and  copying  clerit  are  nowhere 
exactly  defined,  they  are  sufficiently  distin- 
guished in  their  general  features  by  the  pro- 
visions of  the  Chancery  Regulation  Act  relating 


the  business  of  their  ofl^ces  between  their  two 
clerks  in  such  a  mannier  as  habitualljr  to  aDot 
to  the  copying  clerk  duties  which  it  is  to  be 
inferred  from  that  act  were  intended  to  be  ex- 
clusively performed  by  the  chief  derk,  although 
with  proper  limitadons  and  on  proper  occanon^ 
the  Masters  are  entitled  to  reqmre  either  oC 
their  two  clerks  to  perform  any  official  duty  in 
which  his  assistance  may  be  required,  and  for 
the  performance  of  which  he  may  be  competent- 
Anv  solicitor  of  the  court  has  aright  to  com- 
plain oy  petition  of  an  irregularity  in  the  con- 
duct of  bnsiness  in  the  Masters'  offices,  and  on 
such  irregularity  being  shown  to  exist,  the 
Lord  Chancellor  may  interfere  to  correct  it, 
though  no  actual  evil  be  proved  to  have  re- 
sulted from  it.  Case  of  the  Masters'  CUths,  1 
PhilL  650. 

masters'  report. 

See  Eweeptions, 

masters'  jurisdiction. 

AfMndment  of  biU.  —  New  orders.  —  Under 
the  general  orders  of  May,  1845,  reUting  '^ 
amendmente  of  bills,  application  must,  io 
first  instance,  be  made  to  the  Master ;  o» 

Soently  there  can  only  be  one  appeal  from  bis 
ecision  ;  and  if  such  appeal  be  made  to  one  of 
the  Vice-Chancellors,  there  can  be  no  fiorther 
appeal  to  the  Lord  Chancellor.  Coom6«  r. 
Warwick^  33  L.  0. 164. 

master  in  rotation. 

I7th  Order  o/ 1833.— The  certificate  appoint- 
ing the  Master  in  rotation  under  the  I7th 
Order  of  1833,  during  vacation,  ought  to  be 
filed  in  the  Records  and  Write  office  after  hav- 
ingbeen  produced  to  the  vacation  Master  as 
acting  for  the  Master  in  rotation. 

The  omission  thus  to  file  the  certificate  will 
not  justify  a  future  application  in  the  cause  to 
any  other  Master  than  the  Master  therein 
named.  Lord  Suffield  v.  Bond,  33  L.  O.  164, 
187. 

See  Attachment,  3. 

mistake. 

Decree, — New  orders. — Mistake  in  a  decree 
corrected  under  the  45th  Order  of  1828«  not- 
withstanding it  had  been  pronounced  seven- 
years,  and  the  cause  had  been  heard  for  farther 
directions.    Askew  y.  Peddle,  14  Sim.  301. 


S9e4fidamt:  Cross  Motunu 

NEW   ORDERS. 

1 .  August,  1 84 1 . — A  defendant  who  had  been 
served  with  the  copy  of  the  bill,  entered  a 
special  appearance  .under  the  a7th  Order  of 
Auffust,  1841,  for  the  purpose  of  being  served 
with  notice  of  all  proceedings  in  the  cause: 
Held,  that  he  was  entitled  to  the  same  lenicth 
of  notice  that  the  cause  had  been  set  down  for 
hearing,  as  he  would  have  had  if  he  had  been 
served  with  a  subpoena  to  hear  judgment. 
WUton  y.  Run^U,  14  Sim.  6i5. 
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3.  August,  1S41.— The  bill  asked^  whether 
A.,  who  was  not  a  party,  claimed  any  interest 
in  the  matter  in  question.  The  defendants  an- 
swered in  the  affirmatire,  and  submitted 
whether  A.  had  any  interest. 

Held,  that  the  answer  was  a  saggestion  that 
the  suit  was  defective  for  want  of  parties,  and 
therefore,  the  plaintiff  was  justified  in  settinf^  it 
down  for  argument  on  the  objection,  under  the 
39th  Order  of  August,  1841.  Young  v.  Mac- 
donneU,  14  Sim.  34. 

See  Amendment;  Appearance  ;  Master j  Mis- 
take; Pro  Confesso. 

PAUPKB. 

1.  An  application  bv  a  part^  sued  as  execu- 
tor, for  leave  to  defend  the  suit,  in  formd pau- 
peris, refused,  tbongh,  in  addition  to  the  usual 
affidavit,  he  swore  that  h';  had  been  prevented 
by  an  injunction  from  receiving  any  assets,  and 
sembie,  the  result  would  have  been  the  same  if 
he  had  sworn  that  there  were  no  assets.  Old- 
field  V.  Cobbeft,  1  Phill.  613. 

Case  cited  in  the  judgment :  Paradice  r.  Shep- 
herd, 1  Dick.  136. 

.  2.  It  appearing  on  affidavits,  that  a  pauper 
defendant  was  ^entitled  to  property  exceeding 
20L  in  value,  the  court  on  motion  ordered  him 
to  be  dispaupered*  Goldsmith  v.  Goldsmith,  5 
Hare,  125. 

•  See  Contempt., 

patMbnt  op  monby  into  court. 

1.  Admissions, — An  order  upon 'motion  for 
payment  of  money  into  court,  proceeds  upon 
the  admissions  of  the  defendant,  and  evidence 
cannot  be  resorted  to. 

Three  trustees  admitted  that  trust  money 
was  standing  in  their  joint  names,  but  one  only 
Bpecified  the  amount :  Held,  that  this  was  in- 
eufficient  to  found  an  order  for  its  payment  into 
court.     Boschetti  v.  Power,  8  Beav,  98. 

2.  Application  may  be  made  for  payment 
into  court  of  a  sum  ol  money  ascertained,  pur- 
suant to  an  order  of  the  court,  to  be  the  amount 
of  damages,  although  the  certificate  of  such 
damage  was  only  intended  to  be  used  in  evi- 
dence in  the  cause.  Bagnall  v.  Whitehouse,  33 
L.  O.  70. 

3.  The  court  will  order  the  payment  of  divi- 
dends on  stock  directed  to  be  transferred  into 
court,  to  a  tenant  for  life  whose  title  is  ad- 
mitted, without  requiring  a  petition  to  be  pre- 
sented for  the  purpose.  Fortnum  v.  Shackel, 
32  L.  O.  396. 

4.  Sale  under  order  of  the  court,  —  It  is  not 
regular  to  obtain  an  order  for  payment  of  pur- 
chase money  into  court,  until  it  has  been  as- 
certained that  the  title  has  been  accepted. 
Rutier  ▼.  Marriott,  33  L,  O.  211. 

5.^  Interest  on  purchase  money, — ^When,  ac- 
cording to  conditions  of  sale,  interest  is  stipu- 
lated to  be  paid  on  the  purchase  money,  if  the 
purchase  is  not  completed  by  a  certain  day,  the 
purchaser  is  not  liable  to  pay  interest  on  the 
amount  paid  by  him  for  deposit.  Waldo  v. 
Th^siger,  33  L.  O.  91. 

See  Dismissal. 


PRBLIMINARY   INQUIRIBS. 

Order  5,  May,  \^Z^—Iffant  heir-at-law.-^ 
Where  a  creditor  and  administrator  of  an  in- 
testate, in  his  double  character,  filed  a  bill 
against  the  infant  heir-at-law,  for  the  purpose 
of  making  the  real  ^tate  contribute  towards 
the  deficiency  of  the  personaltv,  the  court  re- 
fused to  direct,  under  the  5  th  Order  of  the  9th 
May,  1839»  preliminary  accounts  and  in^uiries^ 
upon  the  ground,  that  it  would  be  unjust  in 
such  a  suit  and  before  answer,  to  throw  the 
onus  of  taking  the  accounts  upon  the  heir-at- 
law. 

Proper  course  to  be  taken  under  such  cir- 
cumstances.   Leaden  v.  Lewin,  32  L.  O.  470. 

PRO    C0NPBS80. 

76th  Order  of  1845.  —  Form  of  the  order  for 
taking  a  bill  firo  confesso,  against  one  of  several 
defendants.    Smith  v.  Smith,  33  L.  O.  90. 

PRODUCTION  OF   DOCUMENTS. 

Amending  bill, — A  motion  for  the  produc- 
tion of  documents  may  be  made  upon  the  an- 
swer to  an  original  bill,  although  the  bill  has 
subsequently  ^n  extensively  altered  by  amend- 
ment, and  it  is  not  incumbent  upon  the  plain- 
tiff to  show  that  the  documents  do  not  relate 
to  the  part  of  the  bill  struck  out  on  such  amend- 
ments.    Trovers  v.  Rymer,  33  L.  O.  236. 

PROOF  VIVA   VOCB. 

Proof  of  a' deed  wft  voce  not  allowed  after 
the  death  of  the  attesting  witness^  Joynsen  v. 
Moseley,  33  L.  O.  163. 

PUDLICATION. 

See  Laches, 

RBPLICATION. 

See  Dismissal,  2. 

RIGHT  TO   BBQIN. 

See  Crost  Motions. 

RBCBIVER. 

Where  a  receiver  has  become  mentally  inca- 
pacitated from  performing  the  duties  of  his 
office,  the  court  will  allow  the  person  who  has 
managed  the  estates  to  pass  nis  accounts  in 
lieu  of  the  receiver;  but  whether  any  salary 
will  be  allowed  to  him  qussry.'  Larking  v. 
Oldham,  32  L.  O,  419. 


SALB. 

See  Payment  into  Court,  4: 

DBRVICB   OF  BILL. 

1.  To  obtain  an  order  to  enter  a  memoran- 
dum of  service  of  a  copy  bill,  it  is  not  necessary 
to  show  by  affidavit  that  no  account,  &c.,  is 
thereby  prayed;  the  certificate  of  counsel  of 
the  fact  is  sufficient.  Jones  v.  Skipwith,  8  Bear. 
127. 

Coses  cited  in  tbe  judgment  :  Mawhood  v.  La- 
boucbere.  It  Siin.'76S ;  Davis  ▼.  Front,  5  Bea. 
lOf. 

2.  215*  Order  of  1845.— Where  J.  had  ap- 
peared by  a  solicitor  who  had  since  died,  the 
court  required  an  application  to  be  made  to  A^ 
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to  appoint  anothar  8<^citor  baibre  it  would 
allow  personal  service  under  the  Slst  Order  of 
1845,  to  be  good  service.  Kertan  v.  hyM,  33 
£•  0. 187. 

8VRVICB  ABROAD. 

JbrJs«lie<tofi'.— 2  ^.  4,  c.  33»  oiuj  4  jr  5  W, 
4i  e,  %%,-^Orier9  of  1845.  ^A  bill  waa  ffled  by 
aaai^ees,  prayioff  an  account  of  mereannlie 
dealings  between  3ie  bankrupt  and  the  defend- 
ant, who  was  resident  in  Dublin*  The  court, 
under  the  33rd  Order  of  May,  1845)  in;  No-. 
vwnber  of  that  year,  gave  leave  to  serve  a  aab* 
poena,  for  the  defendant  to  appear  and  answer 
m  Dublin ;  and  no  appearance  havings  been 
entered  on  the  22nd  of  November  following, 
leave  was  further  given  to  the  plaintiffs  to  enter 
an  appearance  for  the  defendant.  Upon  motion 
to  discharge  both  orders,  and  to  ezpunce  the 
appearance,  upon  the  ground  of  want  of  inns- 
diction,  the  court  refhsed  to  interfere,  it  appear- 
ing that  the  defendant  had  been  in  England 
aince  the  filing  of  the  bill,  and  it  held  that  the 
orders  were  perfectly  regular.  Whitmore  v- 
i^oii,  32  L.  0.516. 

natrBSTRATioif* 

J^tomment, — Sale  cf  sequestrated  prtfperty, 
-T-A  sequestration  on  mesne  process  will,  in  a 
proper  case,  be  executed,  and  the  court  will 
oirect  the  tenants  to  attorn  to  the  sequestrators ; 
but,  will  not  until  the  amount  of  the  costs  is 
ascertained,  nor  except  for  the  purpose  of  pay- 
ing such  ascertained  amount  of  costs,  direct 
tiie  sale  of  goods  seized  under  the  sequestra^ 
tion,  even  though  the  value  of  the  goods  be 
gradually  absorbed  by  the  expenses  of  keeping 
them.     Goldsmith  v.  Goldsmith,  5  Hara»  123.. 

Cues  cited  in  tke  jadfcmeatt  Rowley  t.  Rid- 
ley, t  Dick.  62S;  Heather  v.  Wateman,  1 
Dick.  335 ;  Francklyn  t.  Calhoun,  3  S^iranst. 
306,  n. ;  Siiainoae  n  Lord-  Kinnaird,  4  Ves. 
735 ;  Lord  Pelbam  t.  Duchess  of  Newcastle, 
3  Swanat.  «90,  n.;  Hales  t.  Shaftoe.  1  Ves. 
jun,  86 ;  3  Bro.  C.  C.  7« ;  «  Cox,  f t4 :  Koiebt 
T.  Yoong^J  V.  fie  B.  184i 

aoCMITOH. 

tSvCt  JuMUdmetstf  I. 

auBsmr-nBD  tmwviem. 
2Ui  Order  of  1842^«--Whei«  a  dafandaiit 
had  given  "The  Queen's  PHaon*'  a»  hia 
address,  but  had  left  before  the  usual  time  of 
aervice  of  process,  without  giving  any  other 
address,  the  court  refused  to  allow  aubslitated 
aervice  at  the  Quaen'a  Pnaeo^  Wilkins  v. 
AaMi%33L.  a45. 

Before  leave  to  file  a  supplementel  anawer 
ottk  be  obtained,  the  answer  intendM  to  be 
ffled  must  be  produced.  JRoMmdb  t.  WM,  32 
L.  O.  372. 

TRAVBftamO  NOTS. 

56tt  Order  of  May,  1846.— ig/A  on^  SOfA 
Order  qf  1842.  —  Upon  a  motion  for  leave  to 
S?  tSP^  ^  *^  tnwersing  note,  under  the 
OOm  Otder  of  May,  l«45»  upoa«  dafen^ant 


living  out  of  the  joriadiclion  of  the  ooort,  the 
motion  was  refused,  the  court  beipg  of  o^nion 
that  the  cause  did  not  come  within  the  operas 
tjon  of  the  order.  Anderson  v«  Slather,  33 
L.  O.  211. 


▼AGATzmr^. 


9lte  Ajfidavit,  1. 


RECKNT   DECISIONS  IS  THE  9UPB. 
RIOR  COURTS. 

mspo&TBD  BT  BAEaisraaa  or  vau  anTsmAX. 


l^By  r.  S^wnyways.    Dec:  VnStt,  1846. 

8TAYIN&  PBOGBBMNGSv— SBVJiaikli  8<nTB» 

ne  eensrt  t0t/l  nof  Hay  praceetSnffa  in  a 
sectmd  smtin  the  same  mtOter,  at  ike  «a- 
tfoitee  tfapUnntijym  thejint  smi  cIsiib 
fn^  less  interest  than  the  eXharpiaint^, 

Undbr  the  circumstances  reported,  ante  p. 
138,  the  Lord  Chancellor  had  renised  the  plain- 
tiff in  the  second  suit,  yAki>  wan  dao  a  dttfead- 
ant  in  tiie  first,  leave  to  enter  an  appeanacv 
under  the  new  orders. 

Mr.  BoU  and  Mr.  /.  Baily,  for  Hie  plmntUr 
in  the  first  suit,  now  moved  for  an  order  to  re-- 
strun  the  plaintifi"  in  the  other  from  proceeding 
with  it^  as  the  object  of  both  suits  was  the  ad- 
ministration of  the  same  testator's  will,  and 
thus  double  expense  would  Be  incurred  by  pro- 
secuting two  inquiries  for  the  same  purpose. 
The  first  bill  stated  that  certain  lapsed  legacies 
had  gone  to  the  next  of  kin,  who,  as  weD  na  the 
heir-at-law,  were  unknown  to  the  executota. 
and  prayi^-  tiie  usual  inqniriea  befbre  the 
master.  This  plaintiff  claimed  aa  l^a^ee  and 
next  of  kin,  and  did  not  seek  to  establish  the 
will  againat  the  heir-at-law,  but  relied  upon  the 
penonal  property.  Hie  phdntlff  in  th«  other 
auit  had  Deen  served  witli  a  copy  of  the  finC 
bin  under  the  orders  of  August,  1841,  on  fha 
authoritv  of  Davis  v.  Davis,  4  Hare,  389- 

M^.  Stuart  and  Mr.  Elderton,  for  the  plaintiff 
in  the  second  suit,  submitted,  that  tiie  court 
would  not  prevent  him  from  proaecating  his 
claim  bv  a  bill,  as  he  was  not  a  real  defendant 
in  the  first  suit  no  aopearance  having  been,  en- 
tered, as  above  statea.  The  first  phdntifT  was  of 
more  remote  kindred  to  the  testator  tium  the 
second  pUintiS^  and  consequently  would  be 
entitled  to  a  less  share  in  the  residue.  The  wiO 
gave  real  andpersonal  estate  u^oxx  tmata  of 
converaion.  Tiie' first  bill  ^d!  not  bring  the 
nearest  next  of  kin  nor  l^  heir-al»1kw  before 
the  court,  and  thus  a  decree  in  it  could  not  be 
perfect. 

The  LordC^emcetlor  thought  that  the  ptv«sit 
caae  came  within  that  class  by  which  it  has 
been  determined  that  proceedinga  ui  one  suit 
wilT  not  be  stayed  at  the  instance  tif  a  paiferin 
another  suit  cl^imiig  a  has  interest.  The 
auestion  ia,  whether  the  decree  aoogbt  by  tha 
tot  bill  would  give  all  the  i«lkf  Bmich  1     '* 
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he  given.  To  thit  it  was  no  answer  to-  say, 
that  ii  would  give  all  to  which  that  plaintiff  was 
then  entitled.  His  lordship  could  not  see  how, 
bf  the  first  bill  in  its  present  state,  a  complete 
decree  could  be  obtained  in  respect  of  the  will* 
The  canses  might  be  referred  to  the  same 
Master,  but  this  motion  must  be  refused  with 
costs. 

JSasmdl  v.  fPTnUthome,    Dec  33,  1646. 

PATlfttNT  or  MONS7  INTO    COURT.  —  CEH- 
FICATK  OV  VAIiURRff. 

A  party  will  not  be  ordered,  as  a  matter  of 
eomrse,  to  pay  into  eotirt  a^  sum' of  money, 
the  amount  qf  certain  damages  ascertained 
pmwant  to  its  order,  by  vtduers,  vkose 
certificate  is  intended  to  be  used  as  evidence 
in  the  cm 


Tmrwns  an  an  appeal  from  the  Vice-CHan- 
c'dllor  of  England,  wno  had  ordered  payment  of 
the  money  into  court  under  the  circumstances 
of  the  case  as  itipoited  in  the  L.  O.,  ante,  p. 

Mr,  J.  Phrker  and  Mr.  Prior,  for  the  ap- 
peaL 

Mr.  Cooper  and  Mr.  Daniel,  contriu 
The  Lord  Chancellor  observed,  that  the  re- 
sult of  the  inquiry  by  the  valuers  was  not  to  be 
considered  final  as  in  the  case  of  an  award  by 
arbitrators.  This  certificate  waa  intended  to  be 
used  a^s  evidence  in  the  cause,  and  might  ulti- 
mately ttti*h  out  to  be  erroneous.^  The  defend- 
ants could  not  therefore  be  ordered  to  pay  this 
som  into  court  in  the  present  stage  of  Uie  suit. 
Order  reversed. 

tCoris  Conrt. 
iMtyieyT.Pbker.    Dec:  21st,  1S4«. 

DBLIVERT   or  DBK08   OUT  0»  C<M}RT. 


i  BroUj^ttHfo  court  on  a  suit  whieh  has 
bmm  brouyhttoan  end ou^  to  bedelivered 
to  the  party  who  brought  them  m. 

Mr.  Cooper  stated,  that  in  this  suit  the 
clerks  of  records  and  writs  were  in  doubt 
whether  certain  deeds  which  had  been  brought 
into  court  ought  to  be  delivered  out  to  the 
party  who  brouj^ht  them  in»  or  whether  it  was 
somcient  to  dehver  them  to  his  solidtos;  The 
Boit  had  been  brought  to  an  end. 

Ixird  Lanydale  said  the  order  ought  to  be, 
that  the  deeds  should  lie  given  up  to  the  party 
who  brought  them  in. 


Jfifwirr.  CoflyMT.    D«t.  Iftty  1S4«. 

ORDER  TO   DIBMI88. 

An^  order  to  dismiss  the  bm,  fsM  costs, 
ag'dnst  sertmn^  dqfmuUmt^  wko  had  ap- 
jpeared  anddemurred^  but  whose  demurer 
nod  beeur  ovemOed;  held  to  be  irregular, 
beeuus&it  had  been  obtained  without  men- 
tioningt  the  foot  ^the  demmrer. 

'Atx^ww  B  motiott  to  dischary^  an  order  to 
cBBBtdifr  the  biH   fbr  hregniority.     Ilie  bill 


eought  to  restrain  the  parent  out  of  court  of  a 
sum  of  55,000/.  to  the  directors  of  a  projected 
railway  called  the  South  and  Midlands  Juno* 
tion  Railway.  Three  of  the  defendants* 
only  appeared  to  the  bill  and  demurred  to  it. 
The  aemurrer  was  overruled  by  the  Vice- 
Chancellor  of  England,  (see  page  45,  ante,) 
and  these  defendants  had  subsequently  ap- 
pealed to  the  Lord  Chancellor  from  the  order 
overmling  it. 

After  the  argument  upon  the  demurrer;  but 
before  the  appeal,  the  plaintifiP  amended  his  bill 
by  striking  out  all  the  defendants  but  the  three 
who  had  appeared,  and  then  obtained  an  ordler 
to  dismiss  against  the  rest,  on  payment  ut. 
costs,  mentioning  onl^  the  fact  of  the  appeBPo 
ance,  and  of  there  being  no  answer,  ana  not 
the  demurrer. 

The  irregularity  complained  of  was,  the  sib** 
•ence  of  any  notice  of  thia  circumstance ;  ancf 
it  was  urged;  that  if  the  decision  of  his  Honoov 
should  have  been  overruled,  the  defendKnCr 
might  be  entitled  to  the  costs  of  the  demurrer 
which  would  not  be  inchided  in  the  costs  undBF' 
the  present  order. 

Mr.  Kindersley  and  Mr.  Tyrrel  for  the 
motion. 

Mr.  Adams,  in  opposition,  contended,  that  the 
appeal  on  the  demurrer  could  not  now  be  con- 
tinned,  since  it  would  be  only  for  costs ;  and 
tihat  the  plaintiff  had  a  right  at  anv  time  to  ob- 
tain an  order  dismissing  his  bill  With  costs. 
The  fact  of  a  demurrer  having  been  pUt  in  was 
immaterial  to  the  obtaining  of  the  order ;  and 
it  was  necessary  to  state  such  of  the  proceed- 
ings only  as  showed  that  the  defendants  had 
done  that  which  would  enlitie  them  to  costs. 

Lord  LangdaU,  after  inquiring  whether  Mr. 
Adams  had  any  authority  for  the  order,  said 
he  thought  it  was  irregular,  though  he  did  not 
recoQect  that  an^  case  had  come  before  him 
under  die  same  drcumstances ;  but  he  was  of 
opinion  that  all  the  facta  should  have  been 
fully  stated,  in  order  that  such  inquiries  afl" 
might  be  necessary  migfat  be  directed.  The 
circumataneea  appeared  to  him  to  be  sneh  ae 
required  a  special  order,  and  therefore  the  pre- 

Bt  osder  must  be  discharged. 

Afifoflwd  on  appeal,  Jan.  1 1, 1847. 


Pariter  v.  WatU.    Dec.  19,  1846. 

EXXCUTOR.— ASSENT  TO  LEGACY. 


It  is  not  suficieut  to  prove  an  assent  to  a 
legacy  by  the  executors  to  induce  the  court 
to  order  payment  of  it  too  legatee,  6tc#  the 
executors  must  either  appear  upon  the  pe- 
tUion,  or  service  qf  it  upon  them  must  be 
proved, 

TwB  was  a  petition  by  a  kgatee  for  thr  na^- 
ment  of  a  legacy  which  had  been  aeaented  to» 
by  both  the  ezecutore ;  but  one  of  them  ^xSny^ 
appeared  upon  the  petition^ 

Mr.  AsimhieH,  for  the  petition,  produced  an 
aflidavit  ctf  the  assent,  hut  it  did  not  appeaB 
that  the  other  esecutor  had  been  sarved  wMir 
thepotitiea. 
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The  Master  of  the  Rolls  eaid,  he  could  not 
make  the  order  unless  the  other  executor  ap- 
peared upon  the  petition,  or  proof  was  given  of 
the  serving  of 'the  petition  on  him. 

Potts  V.  Whetmore.    Dec.  19,  1846. 

PAUPER.— NOTICE  OF  MOTION. 

After  an  order  has  been  obtained  by  a  party 
■  to  sue  or  defend  in  formft  pauperis,  and  so- 
liciior  and  counsel  have  been  assigned  to 
him,  he  cannot  appear  in  person. 

Mr.  Teed  moved  in  this  case  for  an  order, 
directing  that  the  plaintiff  should  be  at  liberty 
to  amend  his  bill. 

Mr.  Turner  objected,  that  the  motion  could 
not  be  made  as  it  was  signed  by  the  defendant 
in  person,  although  counsel  and  solicitor  had 
been  assigned  to  him  on  his  ])etition  to  sue  in 
formd  pauperis  J  and  cited  Daniel's  Chancery 
Practicci 

The  Master  of  the  Rolls  said,  the  notice  was 
clearly  irregular,  and  the  motion  could  not 
therefore  be  made  until  the  defect  was  cured. 


V<rc«(ZrdcinreI(or  of  (Knglanlr. 
Snow  V.  Hole.     Dec.  7,  1846. 

PURCHASE  MONEY. — PAYMENT  INTO  COURT. 

A  plaintiff  may  move  to  make  absolute  an 
order  nisi  obtained  by  a  purchaser  in  the 
cause  for  the  payment  of  money  into  court. 

In  this  case  a  sale  had  been  made  under  the 
direction  of  the  court,  and  the  purchaser  had 
obtained  an  order  nisi  for  the  payment  of  his 
purchase  money  into  court.  The  plaintiff  now 
moved  to  make  this  order  absolute. 

Mr  Bigge  for  the  motion. 

Mr.  Simpson,  contrk,  objected,  that  sueh  a 
mo^on  could  not  be  made  by  the  plaintiff;  but 

Hts  Honour  held  that  the  motion  could  be 
made. 

The  motion  embraced,  also,  a  reference  of 
title  to  the  Master,  which  his  Honour  held 
could  not  be  made  on  the  same  motion,  unless 
bjr  consent ;  but  when  the  fiwt  question  was 
disposed  of.  in  the  plaintiff's  favour,  the  refer- 
ence was  made  by  consent. 


Duncombey.  Levy.    Dec.  15, 1846. 

SETTING-OFF   COSTS. 

H  order  that,  in  setHng  off  costs  due  from  a 

fjJtnntiff  to  a  defendant  against  costs  due 

mm  that  defendant  to  the  plaintiff,  costs 

dUe  to  the  plaintiff  from  that  defendant  and 

another  should  be  included,  is  not  a  common 

rder,  but  must  be  specially  asked  for. 

'  In  this  case  an  order  had  been  obtained  upon 

Vie  taxation  of  costs  to  seUoff  against  the 

costs  due  from  the  plaintiff  the  costs  due  to 

him  from  one  of  the  defendants. 

Mr.  Southgate  now  moved  that  the  order 
might  be  altered  so  as  to  allow  of  eosts  due 
from  the  plaintiff  to  this  defendant  and  another 
defendant  m  the  suit  being  included  in  the 


set-off.  He  contended  that  it  was  customary 
to  extend  a  set-off  as  to  costs  to  this  extent, 
and  cited  Tidd's  Practice,  p.  191,  9th  edition, 
to  show  a  similar  practice  in  the  Queen's 
Bench. 

Mr.  Bethell  contrik. 

His  Honour  said,  that  he  saw  no  reason  for 
altering  the  order.  He  was  not  aware  that  any 
such  practice  as  was  alleged  existed  ip  equity; 
and  if  it  was  intended  to  obtain  a  special  order, 
the  application  should  have  been  made  at  the 
time  when  the  order  was  obtained. 


WhUfeldy.  Lequentro.     Dee.  Slat,  1845. 

DISMISSAL  OF  BILL. — 16tH  &  114TH  ORDERS 
OF  MAY,  1845. 

A  motion  to  dismiss  miy  be  mtde  under  tie 
U4th  Order  of  May,  iS^S,  after  the  lapse 
of  the  time  mentioned  in  the  45tA  section  cf 
the  I6th  Order,  and  any  further  period  al- 
lowed by  an  order  enlarging  the  time  for 
setting  down  the  cause,  notwithstanding  . 
such  an  order  shall  have  been  obtained. 

This  was  a  motion  to  dismiss  the  bill  for 
want  of  prosecution.  It  appeared  that  pnbii* 
cation  passed  in  May,  1845.  An  order  bad 
been  obtained  enlarging  tlie  time  for  setting 
down  the  cause  till  some  time  in  June,  1846, 
but  nothing  had  been  done. 

Mr.  Shapter  for  the  motion. 

Mr.  Welford,  contr^,  contended,  that  the 
Orders  of  1845  did  not  contain  any  provision 
empowering  a  defendant  to  move  to  dismiss; 
whereas,  in  this  case,  an  order  to  enlarge  the 
time  for  setting  down  the  cause  had  been  ob- 
tained. The  45th  section  of  the  16th  Order 
did,  indeed,  prescribe  a  time  within  which  the 
cause  should  be  set  down,  but  the  11 4th  Order, 
under  which  that  motion  to  dismiss  must  be 
made,  limited  the  right  of  moving  to  certain 
specified  cases,  of  which  the  present  waa  not 
one. 

The  Vice- Chancellor  said,  that  he  thought 
the  motion  could  be  made*  It  seemed  to  him 
that  the  first  clause  of  the  114th  Order  pro- 
vided generally  for  the  right  to  dismiss  the 
bill.  None  of  the  four  cases  mentioned  in  it 
were  exactly  parallel  to  the  case  mentioned  in 
the  45th  section  of  Order  16.  He  r^ard^ 
them  as  additional  cases. 


^neen*c  IScnct. 
(Before  the  Four  Judges.) 

Spencery,  Harrison  and  other*.    Hilaiy  Tern, 

1847. 

PBACTICa.— PLBADIKO.— BYIB^SMCX. 

in  an  action  of  trespass  against  three  defemd- 
ants,  where  a  verdict  is  found  for  the  pUam- 
tiff  against  two  of  the  defendants,  the  court 
unll  not  grant  a  rule  for  a  new  trial  on  the 
afidavit  of  the  other  drfendant,  stoHng  that 
he  is  wiUiM  to  pive  up  the  advantage  of  a 
verdict  in  his  favour,  in  order  fiUrf  eerfota 
facts  might  be  given  in  evidence  for  ike  de^ 
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fence  on  a  tubiequent  trial  which  were  not 
admenble  on  the  former  trial  6y  reaeon  of 
OM  error  committed  in  the  pleadings. 

This  was  an  action  of  trespass  against  three 
defendants — the  landlord,  the  broker,  and  the 
broker's  man,  for  taking  goods.  Plea,  not 
goilty  by  statute.  A  verdict  was  found  for  the 
plaintiff  against  two  of  the  defendants,  the 
Droker  and  the  broker's  man.  The  defence 
intended  to  be  raised  by  the  defendants  was, 
that  the  goods  in  question  had  been  clandes- 
tinely removed  from  the  premises,  and  that  the 
defendants  had  foUowed  them.  It  appeared  at 
the  trial  that  this  evidence  was  not  admissible 
under  the  plea  of  not  guilty  by  statute,  (11  Geo. 
S,  e.  ]  9»)  where  the  goods  had  been  foUowed. 

Mr.  Chambers  moved  for  a  rule  to  show 
cause  why  there  should  not  be  a  new  trial. 
The  motion  was  made  on  the  affidavit  of  Mr. 
Harriaon,  the  landlord,  who  stated  that  he  was 
willini^  to  give  up  the  advantage  he  had  ob- 
tained by  a  verdict  in  his  favour,  in  order  that 
the  defendants  might  in  a  subsequent  trial  have 
an  opportunity  of  setting  up  the  defence  which 
they  were  precluded  from  giving  in  evidence  on 
the  former  trial  by  reason  of  an  error  commit- 
ted in  the  pleadings. 

Lord  Oamum,  C.  J.  I  think  nothing  would 
be  more  dangerous  than  to  grant  an  application 
of  this  nature. 

Pattesouy  Coleridge,  and  Brk,  J.'b,  con- 
curred. 

Rule  refused. 

^nntCi  Dend^  f^xntiiu  Court. 

Begima  v.  John  Keen.    Hilary  Term,  Jan.  13th 
and  Uth,  1847. 

(^Coram  Erie,  J.) 

PRACTICB  IN  FILING  AFFIDAVITS. 

A  ruie  nisi  having  been  obtained  to  quash  the 
return  to  a  certiorari,  t^  was  provided  by 
the  rule,  that  all  affidavits  to  be  used  in 
showing  cause  against  it  were  to  be  filed  by 
a  certain  day.  After  the  expiration  of  the 
time  so  limited,  but  before  the  rule  was  re- 
turnable, an  application  was  made  on  bekaff 
of  certain  parties,  on  whom  the  rule  had 
been  served,  but  who  were  not  directly 
affected  by  it,  for  leave  to  file  affidavits  with 
a  view  of  showing  cause  against  the  rule,  on 
the  ground  that  they  had  only  just  dis- 
covered  that  they  might  be  affected  by  the 
rule  being  made  absolute. 

Held,  that  the  application  was  reasonable, 
under  the  circumstances,  aad  one  which  they 
had  power  to  grant. 

In  this  case  Ifuddlestone  had,  in  Michaelmas 
Tettn  last,  obtained  a  rule  for  a  certiorari  to 
remove  into  this  court  the  allowance  of  the  ac- 
counts of  a  poor-law  auditor,  under  the  7  ^  8 
Vict.  c.  101,  s.  35,  and  upon  the  return  being 
made*  he  obtained  a  rule  nisi  to  quash  the 
same.  This  rule  was  returnable  on  the  16tfa 
of  December,  and  was  duly  served  upon  the 
auditor  and  guardians  of  the  union  on  the  5th 


of  December.  By  the  rule  it  was  provided  that 
all  affidavits  to  be  used  in  showing  cause  were 
to  be  filed  on  or  before  the  first  day  of  the 
present  term.  The  guardians,  thinking  that  as 
the  rule  was  moved  against  the  auditor,  they 
were  not  in  any  way  interested  in  the  result  of  it, 
took  no  steps  to  oppose  its  being  made  abso- 
lute ;  but  having  a  few  days  since  ascertained 
that  in  event  of  the  return  being  quashed,  they 
would  be  liable  for  costs,  wished  now  to  be  let' 
in  to  show  cause  against  the  rule. 

Whitnwre  now  applied  on  the  part  of  the 
guardians  for  a  week's  time  to  file  afl^davite, 
and  contended  that  it  was  quite  within  the 
power  of  the  court  to  grant  that  time,  and  that, 
if  so,  this  was  a  case  in  which,  under  all  the 
circumstances,  the  court  would  exercise  that 
power. 

Huddlesfone,  (who  appeared  to  show  cause 
in  the  first  instance,)  contended,  as  the  affidavits 
had  not  been  filed  before  the  first  day  of  term, 
as  provided  for  by  the  rule,  they  could  not  be 
filed  now.  Turner  v.  Unwin,  4  Dowl.  16,  was 
in  point,  and  decided  that  in  all  cases  where  a 
rule  required  the  affidavits  to  be  used  in  show- 
ing cause  against  it  were  to  be  filed  within  a 
certain  time,  the  affidavits  must  be  filed  within 
the  time  prescribed.  The  rule  of  court,  (R.  M. 
36  Geo.  3,)  was  precise  upon  this  point.  He 
also  cited  Wright  v.  Leiois,  8  Dowl.  298 ; 
Pryorr.  Swaine,  2  Dowl.  &  L.  137. 

Whitmore,  contrii,  contended,  that  as  the  ap- 
plication was  made  before  the  return  of  the  rule, 
that  it  wa«  in  time.  With  regard  to  the  cases 
cited,  they  were  all. cases  where  the  rule  was 
due  or  had  been  enlarged ;  and,  indeed,  in 
Prvor  V.  Swaine  further  affidavits  were  allowed 
to  be  filed. 

Cur,  adv.  cult. 
Jan,  14.  Erie,  J,,  now  delivered  his  judg- 
ment. I  have  looked  into  the  authorities  cited 
by  Mr.  Huddlestone,  and  have  consulted  the 
other  judges,  and  we  think  that  the  application 
ought  to  be  granted  with  regard  to  toe  autho- 
rities cited.  They  were  cases  of  enlarged  rules, 
in  which  favours  had  been  asked  on  terms  im- 
posed, that  the  affidavits  should  be  filed  by  a 
certain  day.  Now,  in  the  present  case,  the 
Questions  came  before  the  court  for  the  first 
time,  and  the  rule  is  not  due.  I  therefore 
think,  that  the  application  is  but  reasonable, 
and  ought  to  be  granted. 

Application  granted. 

€nmmtin  fPlttuS. 
Eyton  V.  Taylor.    Hilary  Term,  1847. 

WRIT   OF  SUMMONS. — PLACB  OF  RE8IDSNCB. 
— IRRBOULARITV. 

A  rutenrnwill  be  granted  to  set  aside  the  copy  of 
the  writ  of  summons  and  the  service  thereof, 
where  the  place  of  residence  is  stated  in  the 
writ  to  be  m  the  wrong  county,  and  different 
from  that  in  which  service  has  been  mode. 

Maynard  moved  for  a  rule  to  show  cause 
why  the  writ  and  subsequent  proceedings  in 
this  case,  or  the  copy  ana  service  of  the  writ 
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•hooldnotbe  tefc  aside  for  irregolaritjr/ with 
eotkSf  and  for  a  stay  of  proceedings  in  the 
mean  time.  The  affidavit  on  which  be  moved 
statedi  that  in  the  writ  of  summons  the  defond- 
aojfa  pUuse  of  residence  was  described  as  of 
1^0.  12,  North  Buildings,  Finsbury  Circus,  in 
4Sbs  county  of  Middlesex.  That  in  fact  the 
xrhole  of  North  Buildinfls  was  in  the  ciW  of 
X^ondon,  and  that  service  had  not  been  maoe  in 
tihe  aoimtv  of  Middlesex,  but  in  the  city  of  Lob- 
doiK  on  tne  13th  instant. 

WildCs  C.  J.    Your  rule  will  be  to  set  aside 
jAit  copy  of  the  writ  and  service  thereof. 

Rule  tM  accordingly. 


^ndth  v.  Temperfy.    Uihlry  Term,  13th  Jan.^ 

1847. 

AFFIDAVIT  IN  BANKBUPTCY.— COSTS.— TW4K 

OF  MOVINQ. 

A  rule  calling  on  the  plaintiff  to  pwf  eoits  m^ 
the  ground  that  he  recovered  a  leas  mnn 
than  that  for  which  he  filed  an  qfidamt  in 
the  Court  of  Bankruptcy  muet,  in  cases  of 
apeedg  execution,  he  made  mithin  the  first 
four  days  qf  the  ensuing  term,  and  in  all 
cases  bifore  final  judgment. 

Quaere,  whether  the  igth  section  qfihe  Bank- 
rupt Act,  5  4*  6  Viet,  c.  1112,  applies  oniy 
to  cases  in  vmich  a  band  is  gwsn  under  ihe 
13M  section. 

This  was  an  action  of  debt  to  which  the  de- 
fendant pleaded  never  indebted  and  a  set-off. 
The  amount  indorsed  on  the  writ  was  103/. 
4s,. %d.  After  action  commenced  the  plaintiff 
:fil€d  an  affidavit  in  the  Court  of  Bankruptcy, 
under  the  11  &  12  sections  of  the  5  &  6  Vict, 
c.  122,  and  delivered  particulars  of  demand,  in 
which  he  ckimed  104/.  18«.  bd.  The  defend- 
ant appeared  in  the  Court  of  Bankruptcy  and 
made  a  deposition  that  he  bad  a  good  defence, 
upon  which  the  commissioner  dismissed  the 
summons  with  coats,  llie  cause  was  tried  at 
the  Surrey  summer  assizes,  and  a  verdict  found 
for  the  plaintiff  for  74/.  The  iudge  granted 
speedy  execution,  and  on  the  7th  August  final 
judgment  was  signed  and  execution  issued. 

Warren,  on  the  21st  Nov.,  obttuned  a  rule 
calling  on  the  plaintiff  to  show  cause  why  he 
should  not  pay  the  defendant's  costs,  on  the 
ground  that  the  plaintiff  recovered  less  than  the 
amount  for  which  he  filed  his  affidavit  of  debt. 
(See  19th  section  5  &  6  Vict.  c.  122.) 

Lush  showed  cause.  First,  the  19th  section 
of  the  5  &  6  Vict.  c.  122,  cannot  apply  to  a 
case  in  which  a  summons  is  dismissed,  but 
only  to  a  case  in  which  a  bond  is  given  under 
the  13th  section.  Under  the  43  Geo.  3,  c.  46, 
a  plaintiff  was  liable  to  costs  if  he  held  the  de- 
fendant to  bail  for  a  laiger  amount  than  he 
recovered,  not  if  he  made  an  affidavit  of  debt. 
Secondly,  the  application  is  too  late :  it  might 
have  been  a  ground  for  asking  the  judge  not  to 
mnt  speedy  cseeution ;  that  not  having  been 
^done,  the  application  should  have  been  made 
within  the  first  four  days  of  term.  Baddeley  v. 
Oliver,  l  Dow.  698  j  Calvert  v.  Everard,.6  M. 
&  &•  610 ;   I7fiti;tn  v.  King,  2  DowL  693. 


9¥arren  and  Hill,  m  aupport  of  the  rule, 
argued,  first,  that  the  19th  section  of  the  S  &  6 
Vict.  c.  122,  applied  to  all  cases  in  which  an 
affidavit  .of  debt  was  filed*  aod  pw^wndacs 
thereof  served  on  ihe  debtor,  ^acoo^^  thai 
the  defendant  had  the  whole  of  the  .tetaa  aftar 
the  trial  to  .make  the  appUcatioii.  Wkimmiim 
Boyes,  13  M.  &  W.  636. 

PolloclcCB,  The  court  are Dotprepaved  Is 
give  a  SQlamn  judgment  upon  the  fiok  poinl^ 
and  it  is  unnecessary  to  do  so,  for  the  applicu 
tion  is  not  in  time.  The  judge  at  .wm  prim 
granted  speedy  execution,  but  that  ia  aaltijfafii  ts 
an  application  to  the  oourt  in  banc  to  be  made 
withm  the  ^first  four  di^e  of  Pesfm,  and  this 
motion  should  JUave  bean  made  within  Ihit 
period. 

Pflr*e,  B.  I  do  not  find  tint  k  has  besa 
previously  decided  that  applicaiiona  of  this 
kind  must  be  made  within  ti»  first  four  dqp 
of  the  term  following  the  trial,  but  I  tbink  it  m 
a  very  reasonable  rule  to  lay  down.  I  give  ne 
opinion  upon  the  construction  of  the  aet  qf 
parliament,  because  my  xoind  is  not  made  of 
upon  that  point. 

I  Aldersfm,  B.  As  to  the  conetniction  of  tba 
act  of  parliament  I  do  not  entertain  ao  nacb 
doubt  as  the  other  judges,  but  on  thai  point  I 

eve  no  opinion,  as  the  appUcatioa  ia  deady  too 
te.    I  do  not  mean  to  sav  that  it  nuast  in  aB 
cases  be  made  within  the  first  four  day»  of  .the 
term,  but  it  must  be  made  before  fitia]i  j«d^ 
ment  is  «wQed. 
Piatt,  D,,  concuTfed*        Bule  discharged. 


NOTES  OF  THE  WEEK. 

OPBKING   OF    PiWRLIAMBNT.^^HE    QI7n»f*S 
SPEECH. 

The  Queen  opened  the  parliament  in  person, 
on  Tuesday  last,  the  igth  instent,  and  we  ex- 
tract the  onlv  passage  from  her  Majesty'a  speech 
relating  to  the  law, — namely,  that  in  which  re- 
ference is  made  to  the  preparations  for  carrying 
the  Small  Debts  Act  into  eflfect.  It  is  as 
follows : — 

"  I  have  ordered  every  requisite  prepnration 
to  be  made  for  putting  into  operation  tne  act  of 
the  last  session  of  parliament,  for  the  establish- 
ment of  local  courts  for  the  recovery  of  smsll 
debts.  It  is  my  hope  that  the  enforcement  of 
civil  rights  in  all  parts  of  the  country  to  which 
the  act  relates,  may  by  this  meaaure  be  xnate- 
rially  facilitated." 

NOTICES  OF  NEW  BII4^. 

Lord  John  Russell  has  given  notice  .to  eon- 
sider  the  Corn  Laws  and  the  Navigation  Laws ; 
also  the  Law  of  Settlement. 

Mr.  Fielden  will  bring  on  the  subject  of  the 
Hours  of  Labour  in  Factories. 

Mr.  Ewart  resumes  his  measure  for  i^Milisb- 
ittg  the  Punishment  of  Death  in  all  eases. 

The  Oxford  and  Ganibridge  Univerattiee  ate 
to  be  inquired  into  by  Mr.  Christie. 

The  Roman  Catholics  seek  still  fuither  relief, 
under  the  advocacy  ef  Mr.  Watson. 

The  Agricultural  Tenant^mhts  in  Sngland 
and  Wales  are  proposed  by  Mr.  Pnaey  to  be 
^tended. 


MW  JViM  Cww  JUWtb 


•wr 


NISI  PRIUS  CAUSE  LXST. 


BEMAKSTfl  XO  VXLARY  TSRBf,   1847, 


Sttttt 


Parratt 


S.7. 


Lord  Herat  ford  &  tnother  f%»   S  Walker^  G,,U  Go* 
*'••  iWilkinaoo 


Dancofnb« 

Fanner 

S.  J.  'Herman 

Cot.  StevenaandF. 

J.  Fnneu 

Morgan  and  another 

S.  J.  Earl  Abergarenny 

Ca.  Richardson  and  T. 

WUiiams 

West  and  otbera 

Arery 

•Pt  Bigg  and  Co. 
From.  U.  Keane 

Capes  and  8. 

JoU  and  another 

Stewart 

W.  D.  DofMr 

R.  Thompaoa 

O.    ThompeoQ     end 

J. 

Stocken 

White  and  Co. 

A.  J.LaiM 

Parkes 

Stvong 
S.J.  'Bereriey  and  another 

Dt.  Taylor  and  Ce 

B.  Field 

GriflSn  and  another 

Prom.  W.  R.  Hill 

Patten 

CLittj 

Smith  and  another 

Prom.  Clayten  and  .Go. 

H.  WickeDC 

Jacobson 

'Hunter  and  another 

Tror.  Isaacs 

Dariea  and  £• 

Keating^ 

Smith 

Dt.  W.  C.  Smith 

R.  Ford 

Barker 

liyndon 

Prom.  Mayhew  and  8. 

HoMer 

HoneyhaU 

Colson 

Tree.  Vickery 

£.  Smith 

Day' 

6.  J.  Daintree 

From.  Amory  sad  Go. 

Dalston 

Hume 

Daria 

Iss.  Sydney 

U.  and  0.  WsUi 

Goddard 

Dobaon 

St.  Parker,  T.  and  Co. 

Warrand 

A.  Woodgete 

W.  Woodnte 

Dt.  BristowandT. 

C.  F.  Coudy 

Vera  Fane;  executory  &c.   J.C.  Gant;adminiatr.,Ao.  Cor.  J.  C.  Gant 

Stafford 

Salmon 

Moffatc  and  others 

Prom.  J.  Mills 

J.  B.  Jacksoa 

Smythe 

Padgett 

Prom,  C.  J.  Sheriff 

ROSMMI 

Harding 

Burroughs 

Prom.  W.  and  E.  Dyne 

J.  Skinner 

Wilson 

Pickett 

Prom.  Bateman 

W.  E,  Goatloj 

J.  P.  8ba«r 

J.  Johnson 

Prom.  ElmalieandP. 

Veanio;,  N.  «nd  R. 

Poe  d.  Raper 

vTemperley 

Eject.  Henderaon 

Walker,  Graat,  U  Co. 

Gilea.and  another 

S.J.  Cornfoot 

Dt.  Elmslie  and  Co. 

Same 

Same 

S.J.  B.  Bastovr. 

Dt.  F.  Tritton 

Samo 

Berne 

T.  Wakefield 

Dt.  Pile 

Sane 

Seme 

Edwin  Suhitb 

Du  G.  Hellirfia 

Same 

Same 

S.J.  R.  Keily 

Dt.  Columbine 

Same 

Same 

6.  J.  J.  M.  Durrsnt 

Dt.  Palmer,  F»  and  Co. 

Sam 

Same 

,S.  J.  T.  M.  Durrant 

Dt.  Same 

Same 

Same 

.S.J.  J.  Hilder 

Dt.Saroe 

Same 

Same 

S.J.  G.  Ballard 

Dt.  Same 

Same 

Same 

S.J.  F.  Reeree 

Dt.Same 

S^me 

Same 

S.  J.  J.  Biabop 

Dt.  Same 

Seme 

Same 

S.J.  G.  A.  Lamb 

Dt.  Same 

Same 

Same 

S.J.  S.PbeIps 

Dt.  Same 

R.  Fhher 

Marriott 

Dt  Strangwaya 

fiame 

Same 

Meager 

J>t.  E.  Strick 

Same 

Same 

Tucker 

Dt.  E.  G.  Flight 

Same 

Same 

Ewens 

Dt.  Clowes  and  W. 

H.  W«f« 

OelUna 

S.J.  Bennett 

Dt.  Smith 

Milburo 

vGonnop 

Padgett                ; 

Prom,  Sheriff 

KiDt^dom 

Stannard,  assignee,. 

&o.      Marcbaot 

Prom.  Horsier 
Tree.  H.  andT.  Crosf 

W.  ¥.  Walkw 

Attfield 

Chitty 

Staffoitl 

Sahmm 

Bakef 

Prom.  W.  Whally 

Carloa  and  H. 

Hunt 

Smart 

Tror.  J.  Notley 

Struct 

Parratt 

Graham 

Prom.  Leadbitter* 

Fitspatrkk 

Oleae 

Smith 

Ca.  FewaodCo." 

W«k«liii|r 

CedeU 

.Dt.  T.  S.  Wright 

Anthony 
C.  LewM 

Jkiwards 

Oloke 

Ca.  Fennell  and  Co. 

Jackson 

IFrost 

Prom.  Townsend 

Fiooey 

Daridson 

{Chadwicke 

rron.  Bebb  and  Rate 

. 
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Kenoedr 
J.  L.  Dale 

C.  Lewis 

Humpage 

Nation  and  K. 

Gregory  and  Co. 

Lofty  and  Co. 

Petberick 

Bell  and  Co. 

Lefroy 

In  penon 

G.Y.Sparke 

HelftKam 

Fitch 

T.  M.  Wilkin 

A'Beekett  and  Co. 

Chiaholme 

Sangster 

Cooke 

J.  G.  Reynell 

Steele 

Burbidge 

Archer 

J.  Orchard 

G.  Lewis 

Webber 

Orchard 

W.  H.  DaWs 

Lander 

Howard 

Callen 


Kennedy  and  another  S^. 
Bardelt  and  othert,  ezecu- 

tore  and  executrix 
Reere  and  another     8.  J. 
Charlton 
Renahaw 
Clark 

Wakley  S.J, 

LemOn 
Reay 
Staples 
L  W.  P.  Scott 
Maidlow 
Johns 
Edwards 
Boulter 

Bidgood  and  others 
Ball 

Brooks  and  another   8.  J. 
Wilson 
Grogan 
Baxter 
Jones 
Black 
Casse 
Jackson 
Leith 
Casse 
Fisher 

Brown  S.  J. 

Sturm  and  another 
Weller 


Sprott 

Piekford  and  others 

Marquis  Cooynghsm 

Wiudle 

Hurley 

Thomss 

Cooke  and  snother 

Layton 

Laidler 

Snow,  executrix 

Elliot 

Haig 

Lowley 

Elliott 

Cutts 

Corbett  snd  another 

Welch 

Atkinson 

Bancks 

Hanley,  sued,  &e. 

Stanton 

M'Moir 

Wainwright 

Cockbum  and  another 

Marks 

MsrshsU 

Sellers 

Viscount  Ranelagb 

Leyius 

Jeffree 

Messenger 


Dt.  Porkes 

DU  Bsxendsle  and  Go. 
Pro.  Benhow 
Pro.  Rbodes  and  L 
Pro.  Todd 
Pro.  Frsmpton 
Cfi.  Cattlin 
Dt.  In  peraon 
Pro.  Newman 
Dt.  Allen 
Du  Hill 

Dt  Pocock  and  M. 
Tress.  Hughes 
Dt.  D.  Hill 
Pro.  Brookbank 
Dt.  Chilton  and  Co. 
Dt.  Gray  and  B. 
Pro.  Allan  and  Son 
Dt.  R.  O.  Bancks 
IVess.  Humphreys 
Dt.  L.  Levy 
Tress.  Duocombe 
Pro.  Hare 

Issue,  Vincent  and  B. 
Pn>.  Braham 
Pro.  Goddond  and  Co. 
Issue,  W.Moes 
Pro.  Gierke  and  Co. 
Pro.  Stevenson 
Pro.  Thompson 
Dt.  Elderton. 


THE  EDITOR'S  LETTER  BOX. 

Wb  think  the  Devise  stated  by  "  Taciturn  " 
was  effectual,  although  the  testator's  title  was 
open  to  dispute  at  the  time  of  his  death.  Our 
correspondent,  however,  should  submit  the 
case  to  counsel. 

In  consequence  of  the  alteration  in  the  Law 
relating  to  Bankrupts  and  Insolvents,  it  would 
not  be  sufficient  to  give  a  Monthly  List  of 
Fiats  in  Bankruptcy.  Insolvents  petitioning 
the  Bankrupt  Courts  must  be  added.  We 
have  scarcely  room  for  both  lists.  Only  one 
subscriber  has  suggested  them. 

Our  worthy  correspondent,  "A  Special 
Pleader,''  observes  that  the  case  In  re  Taylor, 
on  the  subject  of  the  after  acquired  propertf  of 
an  insolvent,  referred  to  by  W.  W.  T.  (p.  216 
ante)  does  not  apply  to  the  case  put  by  O.  H. 
of  a  petition  and  final  order  under  7  8c  B  Vict, 
cap.  96  (p.  149)'-for  in  Taylor's  case  both  pe- 
tition and  final  order  were  in  1843,  ftnd  the  7 
&  8  Vict.  cap.  96  was  not  passed  till  August, 
1844.  There  is  a  slight  misprint  in  *'  Special 
Pleader's"  letter,  p.  200,  col.  2,  line  12  from 
bottom.  In  setting  out  part  of  7  &  8  Vict.  c. 
96,  s.  73, 1  interpolated  the  word  <<  present"  in 
crotchets,  [present]  as  the  obvious  meaning  of 


the  act  I  but,  in  printing,  the  crotchets  hm 
been  omitted,  so  that  the  word  appears  as  iC 
copied  from  the  act,  which  is  not  the  case. 

"  Vindez,"  an  old  and  constant  subscriber, 
observes,  that  by  the  128th  section  of  the  nev 
Small  Debts  Act,  it  is  enacted,  that  all  actiooi 
and  proceedings  which,  before  the  passing  of 
that  act  might  have  been  brought  in  any  of 
her  Majesty's  superior  courts,  where  the  pLua- 
tiff  dwells  more  than  twenty  miles  frooa  tbe 
defendant,  or  where  the  cause  of  action  didesi 
ariie  wholly  or  in  some  material  point  witkk 
the  jurisdiction  of  the  court  within  wAscA  tk 
drfendant  dwells  or  carries  on  his  business,'^ 
and  he  inquires  whether  or  not  a  concuncit 
jurisdiction  is  reserved  to  the  superior  conrti 
in  actions  upon  bills  of  exchange  and  pro- 
missory notes,  notwithstanding  there  wsj 
be  less  than  20/.  due  upon  the  same,  for 
it  is  a  well-established  point  of  \eg^  pn^ 
tice,  that  the  cause  of  action  upon  sudi  insini- 
ments  cannot  be  said  to  arise  any  wheieia 
particular,  being  transitory,  and  to  which  ths 
idea  of  locality  cannot  attach,  nor  can  the  venae 
thereon  be  changed  ?  See  Chittv's  Archbold*s 
Practice,  vol.  2,  and  the  several  aecisions  thrts 
set  forth. 

The  Letter  on  Distress  for  Bent  shall  be  in* 
serted. 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE, 


SATURDAY,  JANUARY  30,  1847. 


-**  Qaod  magis  ad  no) 


Pertinet,  et  nescire  malum  est,  agitamus. 


HOIAT. 


OPENING  OF  THE   SESSION  OF 
PARLIAMENT. 

We  do  not  participate  in  the  surprise 
expressed  by  some  persons,  that  her  Ma- 
jesty shoul.l  have  been  advised,  in  Iier 
speech  at  the  opening  of  the  session  of  par- 
lianient,  specially  to  refer  to  tlie  act  passed 
in  the  last  session  for  the  establisliment  of 
Local  Courts  for  the  recovery  of  Small 
Debt^.*  The  act  is  potent  for  good  or  for 
evil  I  It  is  of  superlative  importance  that 
the  administration  of  justice,  as  regards  the 
enforcement  of  civil  rights  throughout  the 
kingdom,  should  be  conducted  in  such  a 
manner  as  to  secure  the  confidence  and  re- 
spect of  all  classes  of  the  community.  The 
measure  in  question  is  the  boldest  experi- 
ment in  legal  legislation  which  our  time 
has  produced.  Its  operation  is  not  confined 
to  the  modification  of  particular  principles, 
or  the  adoption  of  a  new  code  of  practice, 
or  the  substitution  of  dissimilar  forms  of 
procedure.  It  is  a  conculcation  of  the 
spirit,  the  principles,  and  the  manner,  in 
ivhicli  the  existing  law  is  administered ; 
and  to  render  the  modal  diversity  more 
perfect,  there  are  to  be  new  judges  and 
new  courts,  held  at  different  times,  and  in 
different  places,  from  those  in  which  courts 
have  been  hitherto  holden,  and  frequented, 
we  venture  to  predict,  by  a  class  of  prac- 
titioners somewhat  different  from  any  with 
i^bich  the  people  of  England  have  been 
hitherto  acquainted.  With  a  commendable 
degree  of  caution,  her  Majesty's  speech  is 


*  The  paragraph  in  the  Queen's  Speech  re- 
ferring to  this  subject,  was  printed  in  our  last 
numTCr,  page  286. 

Vol.  xxxiii   Ko.  986. 


confined  to  tlie  expression  of  a  hope,  in 
which  all  her  subjects  may  cordially  unite, 
that  the  enforcement  of  civil  rights  "  may 
by  this  measure  be  materially  facilitated.** 
Had  this  hope  been  associated  with  any  ex- 
pression  of  confidence,  we   should    have 
been  disposed  respectfully  to  inquire  upon 
what  it  rested  ?     Certainly,  not  upon  the 
success  of  contemporaneous  legislation. 
I      The  evening  of  the  day  on  which  her  Ma- 
jesty pronounced  the  words  cited,  produced 
tlie  most  signal,  unqualified,  and  unanimouFi 
'  condemnation  of  some  of  the  most  impor- 
t  tant  legislatorial  measures  of  the  session  of 
I  1846,  that,  we  venture  to  think,  was  ever 
I  heard  within  the  walls  of  parliament.     To 
meet  the  awful  distress  occasioned  by  the 
,  failure  of  that  which  formed  the  principal 
article   of  sustenance   for  a  considerable 
,  portion  of  the   Irish  people,  the  Labour 
j  Kate  Act,**  passed  at  the  close  of  the  last 
I  session.  .  It  was  put  into  operation  in  298, 
I  out  of  326  baronies  in  Ireland  ;  and,  ac- 
cording to  the  report  of  the  government 
Inspector-General,  the  only  effect  of  this 
measure  was,  to  obstruct  the  public  convey- 
ances.     Indeed,  the  Lord  Lieutenant  of 
I  Ireland,  with  a  promptitude  which  seems 
to  have  obtained  universal  approval,  took 
upon  himself  to  dispense  with  some  of  the 
provisions   of  the  act,  and  substitute  ar- 
rangements better  adapted  to  the  exigency 
of  the  occasion,  relying  on  the  good  sense 
of  Parliament  for  his  indemnity.     In  short, 
to   use   the  expressive  language  of  Lord 
Stanley,  *'  the  Labour  Hate  Act  is  admitted 
to  have  been  a  great  blunder  in  legislai- 
tion."     There  was  another  act  of  the  last 
session,  under  which  the  Treasury  was  em- 


»»  9  &  10  Vict.  c.  107. 
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powered  to  grant  money  to  be  expended  in 
public  works  in  Ireland,  such  as  moles, 
harbours,  and  fisheries.  The  noble  lord 
who  was  selected  by  the  government  to 
move  the  address  in  tl)e  Heuw  of  Lords, 
in  answer  to  the  Queen's  speech,  said,  in 
reference  to  that  act,  that  **  it  was  clogged 
with  such  inconvenient  provisions,  that  not 
one  farthing  had  been  advanti:geously  ap- 
plied under  it.''^  As  to  tlie  Drainage  Act, 
the  same  high  authority  accounts  for  its 
failure  by  stating  that  many  of  the  land- 
owners had  no  land  which  required  drain- 
ing.    It  may  be  said  that  the  measures  to 


General  of  the*PeeI  administration,  nor  the 
learned  gentleman  who  fills  that  office 
under  Lord  John  Russell's  government, 
has  on  any  public  occasion  declared  him- 
self to  be  personally  accountable  for  the 
measure^  either  as  to  its  principles  or  its 
details.  It  was  incubated  under  one  admi- 
nistration and  hatched  by  another ;  nnd  al- 
though neither  the  one  nor  the  other  could 
be  expected  to  be  wholly  indifferent  to  the 
tempting  opportunity  it  affords  of  providing 
for  needy  but  deserving  partisans  and 
friends,  we  shall  be  little  surprised  at  no 
very  distant  period  to  find  it  disclaimed  by 


which  we  have  adverted  relate  exclusively '  both.      Be  this  as  it  may,  the   pressing 
to  Ireland  ;  and  that  every  thing  connected  question  is,  how  the  act  is  to  be  worked  ? 


with  that  country  is  anomalous  and  pre- 
sents insuperable  difficulties  to  beneficial 
legislation.      The  operation  of  the   Poor 


Amongst  the  multitude  of  candidates,  as- 
pirants and  expectants,  which  the  act  has 
engendered,    those  wlio  frequent    West- 


Removal  Act  of  the  last  session  (9  &  10,  minster  Hall,  it  may  be  readily  soppoaed, 
Vict.  c.  66,)  is  expressly  limited  to  Eng- '  have  met  some  who  are  avowedly  admirers 
land.  It  was  announced  with  a  great ';  of  the  principle  of  the  measure,  and  a  few 
flourish,  as  a  measure  from  which  the  most ;  who  are  gallant  enough  to  stand  up  and 
extensive  benefits  might  be  expected,  advocate  particular  provisions;  bat  we 
Af\er  mucli^  clipping  and  alteration,  it  ob- 1  have   not  yet  learned  that  any  one,  with 


tained  the  Royal  assent  so  late  in  the  ses 
•ion  as  the  26tli  of  August.  A  great  ma- 
jority of  parishes  throughout  the  kingdom 
wisely    and    humanely    determined,     for 


the  slightest  pretension  to  practical  know- 
ledge or  experience,  has  alleged,  that  the 
act  in  its  present  shape,  and  without  exten- 
sive alterations,  can  be  effective.   Whether 


reasons  already  fully  entered  upon,"^  not  to '  it  is  expedient  that  a  measure  of  such  mag- 
attempt  to  carry  its  provisions  into  effect ;  nitude  and  importance  should  be  set  to 
but  the  confusion  and  injustice  created  by  ;  work  in  an  imperfect  state,  and  the  exten- 
its  limited  operation  have  been  so  strongly  ,  sive  machinery  indispensable  to  its  opera- 
felt,  that  the  earliest  opiH)rtunity  was  taken  I  tion  organised  and  put  in  motion,  with  the 
by  nien  of  all  parties  in  parliament,  within  certainty  that  it  will  shortly  require  to  be 


the  first  week  of  the  session,  to  proclaim 
its   mischievous  consequences,  and  insist 
upon  its  immediate  modification  or  repeal. 
We    shall,    perhaps,   be   told,  that  t\te 
measures  referred  to  as  admitted  failures 


altered  and  remodelled,  those  who  are 
charged  with  its  execution  must  take  upon 
them&clves  the  responsibility  of  determining. 
To  ordinary  apprehension  it  would  seem 
a   more  prudent    course  to  suspend  the 


are  wholly  unconnected  with  the  Act  "  for '  operation  of  the  act  until  the  more  pal- 
the  more  easy  recovery  of  Small  Debts," ,  pable  defects  are  amended  bv  legislative 
and  we  readily  concede  that  it  may  furnish  interference ;  and  notwithstanding  the  loud 
a  striking  contrast  with  the  fabrics  of  the ,  notes  of  preparation  that  have  beea 
same  manufacture,  and  prove  as  fruitful  of  |  sounded,  we  are  not  yet  assured  tliat  sudi 


good  as  the  other  important  measures  of 
last  sessiun  have  of  mischief*  We  must  be 
excused,  however,  for  entertaining  some 
misgivings  on  this  point,  when  we  find  that 
«o  person  possessing  any  public  character 
as  a  statesman  or  a  lawyer  has  avowed 
himself  to  be  the  author  of  the  measure. 
Neither  the  late  Lord  Chancellor,  nor  the 
Noble  Lord  wheat  present  holds  the  Seals, 
neither  the  ex-Attorney-General,  nor  the 
j>X^*WtVf%H«n<^y-General,  the   Solicitor- 
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will  not  be  the  course  pursued.  If  we  de- 
sired to  insure  the  ilUsuccess  of  the 
measure,  and  were  actuated  exclusively  by 
those  sordid  considerations  which  the 
vulgar  charitably  impute  to  all  professional 
men,  we  should  desire  nothing  better  than 
the  Small  Debts  Act  of  last  session, 
patched  up  by  annual  Amendment  Acts. 
That  it  will  produce  an  abundant  crop  of 
litigation,  and  present  a  profitable  field  for 
the  industry  of  that  indefatigable  race 
whose  printed  circulars  and  advertiaements 
furnish  such  ridiculous  caricaturei  of  the 
form  and  style  of  prof^ional  applicationSp 
is  more  than  probable.    Whedier  it  will 
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increase  tlie  popular  respect  for  tbe  lav  or 
its  r^ular  professors,  a  short  time  will  de- 
terminel  Meanwhile,  we  promise  our 
readers  that  they  shall  have  the  earliest 
and  fullest  information  as  to  its  progress 
and  operation  that  we  can  procure  from 
authentic  sources. 


RUMOURED  CHANCERY  REFORMS  - 
LORD  COTTENHAM'S  SPEECH. 

HuMocRs  fill  the  air  of  the  Courts  of 
Chancery  regarding  very  comprehensive 
and  important  changes,  both  in  the  prac- 
tice and  jurisdiction  of  our  courts  of  equity. 

1st,  It  is  said  that  the  22nd  section  of 
the  Small  Debts  Act,  9  &  10  Vict.  c.  95, 
under  which  tlie  judges  and  officers  of  the 
local  courts  are  authorised  to  perform  all 
audi  duties  relating  to  causes  or  matters 
in  Chancery  in  their  respective  districts  as 
the  Lord  Chancellor  may  direct,  will  be 
carried  into  effect;  and  that  inquiries 
hitherto  conducted  in  the  Masters'  offices 
in  London,  will  be  transferred  to  the  dis- 
tricts where  the  questions  arise.  It  is 
argued  that  this  alteration  will  save  much 
time  and  'expense ;  and  looking  at  the 
present  mode  of  proceeding  in  the  Masters' 
offices,  there  seems  good  ground  for  the 
assertion ;  but  whether  the  Masters*  offices 
might  not  be  so  improved  as  to  leave  the 
course  of  business  in  its  present  channels, 
is  another  question,  which  we  shall  have 
hereafter  to  consider. 

2nd,  It  is  stated,  indeed,  that  the  much- 
needed  reform  in  the  Masters'  offices,  par- 
ticularly in  regard  to  the  attendance  of  war- 
rants, for  a  single  hour,  at  long-distant  days 
from  each  other,  is  again  under  considera- 
tion. The  delay  in  effecting  this  and  other 
iniprovements  in  the  mode  of  proceeding 
in  the  Master's  offices  is  much  to  be  re- 
gretted. 

Srdf  But  the  most  important  alteration 
at  present  projected  is,  the  conferring  an 
equity  jurisdiction  on  the  Small  Debt 
Courts  to  a  limited  amount, — so  that  the 
recovery  of  a  small  legacy — the  administra- 
tion of  assets  of  a  small  amount — or  the 
enforcement  of  a  contract  for  a  small  pur- 
chase,— may  take  place  in  a  summary  way 
before  one  of  the  local  judges.  We  cannot 
but  admit  that  the  large  fees  of  office,  and 
the  delay  in  taking  accounts,  render  it 
ahnoBt  impracticable  to  obtain  justice 
under  the  present  system ;  but  then  it  may 
be  urged,  that  the  diminution  of  many  fees, 
and    the   abolition    of  others,   with   the 


adoption  of  improvements,  of  which  the 
machinery  of  the  Court  of  Chancery  is 
susceptible,  would  mainly  remove  the 
grievance. 

The  present  Lord  Cliancellor,  in  one  of 
his  speeches  last  session,  when  the  Chari* 
table  Trusts  Bill  was  under  consideration, 
described  the  powers  and  efficiency  of  the 
court  in  a  very  masterly  manner ;  and,— 
seeing  that  large  and  sweeping  alteratiooa 
are  projected,  —  we  think  this  will  be  a 
fitting  opportunity  to  record  the  views  and 
sentiments  which  Lord  Cottenham  theo 
powerfully  and  successfully  urged  against 
the  removal  of  suits,  relating  to  the  pro- 
perty and  administration  of  charities  of 
a  limited  amount,  from  the  Court  of 
Chancery. 

I  cannot  look  back  to  what  has  taken  place 
in  the  Court  of  Chancery  since  1841,  ana  not 
implore  your  Lordships  to  stop  that  course 
which  hae  already   been  productive  of  such 

great  evils — which,  if  continued,  must  be  pro** 
uctive  of  80  many  more— and  which  this  bil^ 
if  passed,  will  tend  not  only  to  augment  but  to 
perpetuate.  Since  1841,  my  lords,  the  increase 
of  the  patronage  of  the  great  seal  has  been 
such  as  would  astonish  your  lordships,  if 
brought  under  your  notice  in  such  a  manner  as 
to  give  you  an  immediate  view  of  the  whole. 
Since  that  period  a  system  has  been  going  on 
of  withdrawing  from  the  Court  of  Chancery 
matters  of  jurisdiction  which  it  has  always  held 
powers  which  that  court  has  always  exercised 
—  and  of  establishing,  at  an  expense  to  tba 
country  which  your  lordships  little  appre^ 
hend,  new  tribunals  possessing  little  better 
opportunity  than  the  Court  of  Chancery  to  de- 
termine the  matters  which  may  come  before 
them ;  a  system  tending,  I  must  say,  to  the  de- 
gradation of  the  Court  of  Chancery,  and  to  a 
deterioration  of  the  efficiency  of  that  court  in  a 
manner  which  I  shall  presently  explain.  Bvi, 
my  lords,  before  I  go  into  details,  I  beg  to  re* 
call  to  your  lordships'  recollection  a  measure 
which  I  have  great  satisfaction  in  saying  I  had 
the  honour  to  originate  in  t  lis  house.  In  1841^ 
shortly  before  the  government  then  in  power, 
and  of  which  I  had  the  honour  to  be  a  member, 
went  out  of  office,  I  had  the  honour  of  intro- 
ducing into  and  passing  through  this  house  a 
bill  which  I  still  view  with  much  satiefaction, 
because  I  believe  it  has  been  attendel  with  in- 
finite success  and  great  public  advantage.  I 
refer  to  the  bill  for  abolishing  the  equitable 
jurisdiction  of  the  Court  of  Fzchequer,  and  for 
transferring  it  to  the  Court  of  Chancery.  It 
provided  for  the  appointment  of  two  additional 
judges  to  the  Court  of  Chancery ;  and  it  trans* 
ferred  one  of  the  Masters  of  the  Eouity  Cham* 
ber  of  the  Excheouer  to  the  staff  of  the  Masters 
in  Chancery.  That  bill  proposed  to  remove 
all  the  business  from  the  eouity  side  of  the  £x^ 
chequer  into  the  Court  of  Chancery ;'  and  in 
order  to  meet  the  mass  of  business  which  had 
>  o  2 
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liben  accumulated  in  that  court,  as  well  as  that 
which  might  be  expected  to  he  added  by  the 
aibohtion  of  the  other  court,  we  pioposed  the 
addition  of  two  uew  judge?,  and  transferred  one 
master  from  the  Cturt  of  Exchequer  to  the 
Court  of  Chancery ;  and  thought  that  by  these 
jneans  we  should  so  add  to  the  strength  of  that 
court,  that  we  should  enable  it  not  only  to  get 
through  the  mass  of  business  then  existing,  but 
also  to  overtake  the  fresh  business  which  might 
T)e  expected  to  flow  in.  Although  we  thought 
that  increase  of  business  might  be  considerable, 
still  we  thought  it  not  likelv  be  be  greater  than 
we  provided  for  by  the  additional  strength  we 
gave  to  the  court.  Such  was  the  nature  of  the 
bill  which  I  had  then  the  honour  of  introducing 
to  your  lordships'  notice.  My  noble  and 
learned  friend  behind  me  (F^rd  Brougham) 
always  and  strenuously  opposed  that  bill,  so  hr 
as  the  appointrn'^nt  of  two  additional  judges  to 
the  Court  of  Chancery  went ;  he  denied  that 
either  the  arrears  then  in  the  Court  of  Chan- 
tiery,  or  the  additional  business  to  be  thrown 
-upon  that  court  by  the  abolition  of  the  equity  side 
of  the  Exchequer,  justified  the  appointment  of 
two  new  judges.  My  noble  and  learned  friend 
"was  willing  to  acceac  to  the  appointment  of 
one  new  judge,  but  no  more.  My  lords,  the 
whole  subject  was  anxiously  investigated ; 
the  measure  was  sanctioned  by  the  approval  of 
my  noble  and  learned  friend  on  the  woolsack ; 
and  it  passed  this  house  in  1840,  but  it  did  not 
pass  the  House  of  Commons  in  that  year.  It 
was  again  introduced  in  1841,  and  again  it  re- 
ceived the  sanction  of  your  lordships;  and 
although  it  did  not  then  pass  the  House  of 
Commons,  it  was  so  well  received  there,  that  I 
am  quite  justified  in  faying,  that  it  met  with 
the  unanimous  aj)probalion  of  that  house. 
Not  the  slightest  opposition  was  breathed 
against  the  measure :  its  necessity  was  admitted 
— though  whether  it  would  ever  have  received 
the  approbation  of  the  political  friends  of  my 
noble  and  learned  friend,  had  the  government 
of  that  day  not  been  about  lo  be  removed  from 
office,  I  am  unable  to  say.— However,  my  lords, 
it  met  with  no  opposition  from  that  party,  and 
might  have  become  the  law  of  the  land  before 
we  went  out  of  office,  but  for  a  reason  to  which 
I  would  not  have  dared  to  advert  had  it  not 
been  openly  avowed  in  the  House  of  Commons. 
"When  the  bill  was  under  discussion  in  that 
house,  a  very  talented  and  a  very  learned  gen- 
tleman, one  of  my  noble  and  learned  friend's 
warm  political  admirers,  declared,  although  it 
was  necessary  that  it  should  pass,  in  order 
to  expedite  the  course  of  justice  in  the  Court 
of  Chancery— although  it  had  been  two  years 
before  parliament,  yet,  if  it  passed  at  that 
moment,  when  there  was  a  possibility  of  a 
change  in  the  government  of  the  countr}',  that 
the  measure  ought  to  be  postponed.  Now,  my 
lords,  that  appeared  to  be  very  sound  reason- 
ing to  the  ramds  of  the  political  friends  of  my 
noble  and  learned  friend ;  and  the  bill  was  ac- 
cordingly thronTi.  out  upon  that  all- sufficient 
ground.  There  is  no  disguise  about  the  matter. 
There  was  not  even  an  attempt  at  concealment. 
It  was  frankly  said,  "'niebiU  is  a  good  bill. 


but  do  not  let  us  pass  it  now — let  us  turn  oot 
the  government — we  shall  then  come  ia— and 
we  shall  have  the  appointments  of  the  new 
judges."  Accordingly,  my  lords,  such  reaaoa* 
tng  succeeded,  and  for  a  time  the  bill  was 
thrown  out ;  but  the  promise  was  kept :  the 
change  of  government  took  place,  and  the  bill 
was  actually  passed  in  the  short  session  of  1S41 
which  succeeded  the  general  election  of  that 
year,  and  became  the  law  of  the  land.  I  make 
no  complaint  about  these  matters,  my  loidft. 
I  only  refer  to  them  to  show  your  lordships 
that  m  that  year  a  great  accession  of  strength 
was  given  to  the  Court  of  Chancery ;  that  two 
new  judges  and  one  master  were  added  to  the 
judicial  strength  of  former  years.  AYe  were  of 
opinion  that  such  an  increase  of  strength  would 
be  found  only  adequate  to  the  necessity  which 
existed, 

I  believe  (said  his  lordship)  that  the 
strength  of  that  court  is  found  to  be  as 
nearly  as  possible  the  proper  strength,  and 
tliut  both  judges  and  masters  are  now  ade* 
quate  to  tiie  duties  and  to  the  business  they 
arc  called  upon  to  perform. 

As  the  court  stands  at  present,  I  be- 
lieve it  to  be,  as  nearly  as  possible,  of  the 
strength  it  should  be ;  it  certainly  is  now 
fully  adequate  to  the  discharge  of  all  the  busi- 
ness which  is  brought  to  it.  I  believe  no 
an*ears  have  accumulated ;  in  fact,  my  lords,  I 
believe  that  the  present  strength  of  the  court  ia 
quite  sufticieiit,  if  not  for  more,  certainly  for 
all  the  business  which  oifers,  and  it  is  now  re- 
gularly got  through.  You  have,  accordinicly, 
a  body  of  officers  attached  to  that  court  who 
are  certainly  not  overworked ;  and  I  contend 
that  it  is  the  duty  of  the  legislature  to  anil 
themselves  of  the  machinery  already  to  be  found 
j  in  the  Court  of  Chancery,  whenever  it  is  pos- 
.sible  to  do  so.  Now,  my  lords,  without  mean- 
ing to  cx]:r6ss  any  opinion  upon  another 
measure,  which  was  subsequently  passed 
through  the  legislature,  I  am  anxious  to  call 
your  lordships'  attention  to  it,  in  order  to  show 
that  by  its  means  the  duties  of  the  Masters  ia 
Chancery  have  been  very  mateiially  reduced, 
and  that,  as  the  Masters  themselves  said,  thcf 
have  abundance  of  time  to  carry  out  the  duties 
which  the  bill  before  us  would  impose  upoo 
them,  if  your  lordships  were  to  allow  it  to  pass 
into  a  law.  Some  of  your  lordships  may  be 
aware  that  a  consideraole  portion  of  the  tkmt 
of  the  blasters  in  Chancery  is  occupied  io  tbe 
taxation  of  costs.  What  portion  of  their  tiase 
is  so  occupied  may  be  gathered  from  the  fsctv 
that,  since  1841,  seven  individuals  have  been 
app3inted,  at  a  salary  of  2,000/.  a  year  each,  to 
perform  that  work.  Six  of  th^se  persons  were 
first  ap]K)inted  for  the  purpose  of  taxin^f  costs 
generally ;  and  at  a  subsequent  period,  anotber 
master  was  appointed  for  the  sole  purpose  of 
taxing  costs  in  bankniptcy.  All  of  those  seren 
individuals  were  a})pointed  to  perform  duties 
which  heretofore  had  been  done  m  the  Master's 
office.  My  lords,  I  am  not  complaininfi  of 
those    ap|io:ntment8.     I    desire    to    girt    no 
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opinion  respecting  them.  I  am  only  sho'^vlng 
your  lordships  what  part  of  the  former  busi- 
ness belonginor  to  the  office  of  the  Masters  in 
Chancery  has  been  removed  from  that  office, 
and  handed  over  to  new  tribunals,  which  have 
been  created  at  a  great  expense  to  the  country, 
and  all  tending  enormously  to  increase  the  pa- 
^^°age  of  the  great  seal.  Those  were  all  ne-.v 
offices,  and,  of  course,  the  appointments  fell 

V'°  1  J?  -^^"^^^  ^^  ™^'  "°^^®  ^"^  learned  friend. 
In  addition  to  those  new  offices,  others  were 
created;  a  bill  was  introduced  and  passed, 
inakin^r  very  considerable  alterations  in  the 
Iiu-s  relating  to  bankruptcy.  In  1843,  my 
noble  and  learned  friend  proposed  to  apjmin^ 
some  very  important  officers,  or  judges,  in  that 
court —most  important  officers,  my  noble  and 
learned  friend  termed  them ;  and  so  should  I, 
if  I  wereto  jud^e  from  the  salaries  attached  to 
their  appointments. 
those 


court  transacts  the  business  which  is  brought 
before  it.  No,  my  lords,  the  court  is  respected  j 
it  is  competent,  upright,  and  impartial. 

But,  say  some,  the  court  is  inaccessible 
on  account  of  the  expense  incurred  in 
going  there ! 

My  noble  and  learned  friend  has  to-night 
been  making  constant  reference  to  the  vast 
sums  which  certain  proceedings  have  entailed, 
upon  charities;  but  no  one  knows  better  than, 
ray  noble  and  learned  friend,  that  the  sum? 
he  has  mentioned  were  not  costs  incidental 
to  the  Court  of  Chancery.  He  knew  very  well 
when  he  was  stating  them,  that  the  sums  he 
mentioned  were  the  whole  costs  of  the  litiga- 
tion ;  not  ths  expenses  incident  to  the  Court 
of  Chancer)',  but  incidental  to  all  litigation,  in 
whatever  court. .  They  included  the  cost  of 


.  ,„««-^.*,.  court..  Ihey  mcluded  the  cost  w* 
1  nc  cost  to  the  public  of  |  counsel,  of  attorney,  witnesses,  and  all  the  other 
very  great.     There  are  .  expenses  incident  to  litigation,  whether  it  is  in 

"  common 
in  my 


tiv-^K'*^     n^    ^^^  "  very  great.      I  here  a^c.  expenses  mcment  lo  migaiion,  wuemer  ii 
hnnl^^w"   •  ""^^  appointed  commissioners  in  \  the  Court  of  Chancery,  or  a  court  of  con 
n^^^S    ^' '"  r""''""^  districts,  each  having  a  j  kw.    Then,  my  lords,  I  ask,  is  it  fair  iu  my 
a\^^r  o/1^*'"It^  ''r'*,^'  '""t^^  ^^^^"^^  ""^  ^-^^-  no^^le  friend  to  attribute  all  this  expense  to  the 
xt?irtV  Mylord^,  I  do  not  quarrel  at  all  Court  of  Chancery?     Let  me  ask,  what  the 

thi  «o]o^^  appointments,  nor  do  I  quarrt-l  with  pecuUar  expense  which  the  Court  of  Chancery 
riJttrffl!?  f  ^^  ^'r"  ^^}'  gentlemen  who  are  ap-  compels  a  party  to  pay  ?  Do  those  large  sums 
^^^^  r  ^^"^  ^"^^'^^  *^'^wl  ^^^  certainly  of  which  were  mentioned  to  frighten  your  lordships 
tKmTtfm'^^^^^  «'^^'^°^.  ^^i«  ¥^1  your%upport--do  they 

salaries 

__  i'  ".  .^.  ..««»,  *  jittti   uwui.f  i-uiiuL-ivc.   out  can  ray 

!;Lf     «    ^^T^'^^^^^^P®'^^^'"^^^^^^^^  ^vcre   demanded  in  Court  of 

t»«f:/  ?T  Pv  ^^®>'  ^Y®  ,^^PPy  *"^^  con-  Chancery  fees?  Let  him  tell  your  lordships 
cornea;  and  1  believe,  my  lords,  that  no  men  ,  what  was  the  amount  of  fees  demanded  by  that 


were  more  astonished  than  those  very  London 
commissioners,  when  my  noble  and  learned 
fnend,  m  a  fit  of  generosity,  said  to  them— 
Yon  do  your  work  well,  and  do  not  grumble ; 
you  do  not  complain,  but  I  am  convinced  that 
you  are  underpaid;  and  you  must  oblige  me 
by  taking  500/.  a  year  more  each  of  you."  All 
those  new  offices,  and  all  those  new  appoint 


court, — what  was  the  tax  paid  to  that  court  by 
j  the  parties ;  and  then  we  shall  have  some 
j  knowledge  of  the  real  expenses  of  the  court. 
liVU  but  the  fees  taken  by  the  court  are  the 
j  usual  expenses  of  litigation,  and  can  form  no 
I  part  of  a  charge  against  the  Court  of  Chancery. 
I  Those  expenses  must  be  defrayed  by  litigants  m 
,„     .  ,       ,  .  *  ,  any  case,  whether  they  go  into  Chancery  or  into 

menu  were  created  and  made  at  an  expense  to  the  Court  of  Exchequer,  or  Queen's  Bench,  or 
tlie  country  of  56,800/.  per  annum,  and  the  before  another  judicial  tribunal  in  the  shapa 
patronage  of  the  whole  of  them  has  been  added  |  of  a  commission ;  and  to  tell  us  what  is  the 
to  the  great  seal  since  1841.  The  business  of  |  ajjgregate  cost  of  the  proceeding,  is  to  give 
tne  uourt  of  Chancery  has  been  since  that  year  |  us  no  information  as  to  what  is  the  coat  of  ap- 
uniformly  reduced,  while  the  strength  of  the  plication  to  any  court  in  particular.  I  say,  then, 
court  has  been  uniformly  increasing;  and  now,  my  lords,  that  it  is  very  easy  to  see  what  this 
With  the  Court  of  Chancery  in  this  powerful  I  bill  is:  it  is  alleged  to  be  a  bill  brought  in  for  the 


and  efficient  state,  your  lordships  are  called 
upon  to  take  from  that  court  another  jurisdic- 
tion which  it  has  always  enjoyed,  and  establish 
another  tribunal,  at  another  considerable  ex- 
pense to  the  countr)'.  You  are  asked,  ray  lords, 
now  to  take  from  it  a  jurisdiction  which  it  is 
peculiarly  constituted  to  exercise ;  the  duties  of 
which  my  noble  and  learned  friend  admits,  not 
only  from  the  character  of  those  called  to  pre- 
side in  it,  but  also,  because  of  its  peculiar 
adaptation  for  the  performarce  of  such  duties 
hj  the  machinery  it  has  at  command.  My 
lords,  no  one  has  ever  brought  any  charge 
against  the  uprightness  or  the  strict  impartiality 
of  the  Court  of  Chancery;  no  one  nas  ever 
questioned  the  competency  of  its  jurisdiction  ; 
no  one  has  quarrelleawith  the  raodein  which  that 


purpose  of  saving  expense  to  charities  generally, 
and  to  smaller  charities  in  particular;  but  the 
real  proposition  is  to  appoint  one  of  the  exist- 
ing Masters  in  Cliancery  as  a  commissioner 
under  its  provisions.  Now,  my  lords,  I  own  I 
cannot  see  the  charm  of  the  separate  jurisdic- 
tion thus  proposed  to  be  created.  What  can  it 
signify  whether  a  person  sits  in  Southampton 
Buildings,  and  is  called  "  a  Master,"  or  whether 
he  sits  anywhere  else,  and  is  called  "  a  Commis- 
sioner." The  individual  is  the  same  wherever 
he  eits;  he  may  be  called  *'Mr.  Master'*  in 
one  place,  and  "Mr.  Commissioner"  in  another 
place ;  but  his  character  will  not  necessarily 
undergo  any  change ;  you  may  compel  him  to 
sit  in  two  different  places,  but  the  man  will  be 
the  same,  and  his  duties  will  not  be  altered ;  ha ' 
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would  8till  be  the  same  individual  whether  you 
call  him  "Mr,  A."  here,  or  "Mr.  B.**  there ! 
To  me  the  proposali  therefore,  seems  an  ab- 
surdity ;  and,  my  lords,  it  is  a  mere  fallacy  that 
is  attempted  to  be  foisted  upon  you,  when  you 
are  told  that  by  merely  giving  people  new 
names,  you  will  save  so  much  money  to  the 
charities  of  the  country  !  Are  these  men  to  be 
merely  accountants  when  sitting  in  one  place — 
whilst  when  sitting  in  some  other  place  they 
are  to  be  clothed  with  the  character  of  judicisJ 
officers  ?  It  is  a  mere  fallacy,  my  lords,  to  sup- 
pose that  such  change  of  character  in  a  public 
officer  would  effect  any  improvement  in  cnarity 
affairs.  But,  my  lords,  my  argument  goes  still 
further.  You  admit  the  competence— the  ex- 
cellence of  the  jurisdiction  of  the  Court  of  Chan- 
cery— you  admit  and  acknowledge  the  fairness, 
the  impartiality,  the  strictness  of  the  justice  ad- 
ministered there ;  and  that  you  have  no  other 
objection  to  that  court  than  its  expense. 

Now,   (said  his  lordship)  diminish  that 


to  that  proposition  i  The  objection  to  it  whxsa 
I  made  it  before,  was  taken  by  my  noble  and 
learned  friend,  the  Master  of  the  Rolls,  who  is 
not  now  present, but  who  ssud,  "These fees 
are  a  tax  imposed  upon  the  suitors  before  the 
court  for  the  purpose  of  keeping  up  the  estab- 
lishment— what  right  have  you  to  exonerate 
the  parties  from  these  fees  at  a  probable  ex- 
pense to  the  public  ?"  Does  not  my  noble  and 
learned  friend,  by  this  biU,  purpose  to  inter- 
meddle with  these  fees  ?  Does  he  not  reduce 
this  tax  levied  upon  the  suitor  for  the  purpose 
of  keeping  up  this  estabhshment  ?  Why,  mj 
lords,  is  not  taking  away  the  business  of  the 
court  an  interference  with  the  tax  ?  My  nobk 
and  learned  friend  says  you  must  not  interfere 
with  the  fees  because  of  the  Fee  Fund— that 
fund  must  be  kept  intact,  to  meet  the  charges 
to  which  it  is  liaole ;  but  at  the  same  time  he 
says,  "  Take  away  the  business  of  the  court- 
erect  a  new  tribunal  for  the  purpose  of  trans- 
acting that  which  from  time  immemorial 
has  been  dore  by  the  Court  of  Chancery, 


expense —reduce   those  fees — make    such  and  thereby  reduce  the  fees  which  are  paid  into 


arrangements  as  will  enable  parties  to  come 
into  the  Court  of  Chancery  at  as  small  an 
expense  as  they  could  go  before  a  com- 
niissioDer. 

llien  the  parties  will  have  justice  admi- 
nistered in  open  court,  by  a  tribunal  to  which 
no  complaint  can  attach,  and  at  an  expense  not 
exceeding  that  which  must  be  incurred  in  ob- 
taining the  assistance  of  a  commissioner  sitting 

in  private,  and  without  any  public  control.  ^ o-^-y 

And,  my  lords,  I  am  happy  that  it  is  within  my '  a  plan  tbat  he  promised  us  was  to  afford,  and 
power  to  give  your  lordships,  by  an  illustration,  |  which,  I  am  bound  to  say,  has  proved  a  great 
an  adequate  idea  of  my  meaning — that  I  am '  benefit.  My  noble  and  learned  friend  adopted 
able  to  refer  you  to  an  instance  where  the  plan,  the  plan  of  substituting  salaries  for  fees--tlie 
which  I  recommend  has  in  some  degree  been  |  fees  to  be  still  paid  by  the  suitors ;  but  in  place  of 
accomplished  with  benefit  to  all  concerned,  j  Roing  into  the  pockets  of  the  officers,  they  went 
In  the  consideration  of  a  bill  which  was  intro- 1  to  the  establishment  of  a  fee  fund.  Very  shorUy 
duced  during  the  last  session  by  a  noble  duke, '  that  fund  was  considerable,  it  accumulated  very 
now  sitting  upon  the  cross  benches,  for  facili- 1  fast,  and  when  I  acceded  to  the  office  of  liord 
tating  the  drainage  of  land^i,  it  was  found  i  Chancellor,  I  found  that  my  predecessor  had 
highly  desirable— nay,  indeed,   necessary,  to  been  in  the  habit  of  remitting  fees.     My  lord^ 


this  fund."  My  lords,  may  I  not  ask  whe- 
ther the  Fee  Fund  will  not  be  in  exacUy  the 
same  predicament  in  the  one  case  as  in  the 
other  ?  If  it  is  robbery  in  the  one  case,  un- 
doubtedly it  roust  be  quite  as  much  robbery  in 
the  other!  Take  away  the  busineds,  and  yoa 
take  away  the  fees,  and  thus  you  aancUon  the 
principle  of  remitting   the  fees.     But  "the 

erinciple  ?*'    Why,  my  lords,  the  principle  has 
een  recognised  over  and  over  again.     Some 
years  ago,  my  noble  and  learned  friend  adopted 


h^ve  the  sanction  of  some  tribunal,  before  any 
expense  should  be  incurred.  In  order  fully  to 
ascertain  what  was  the  minimum  of  expense  at 
which  the  sanction  of  the  Court  of  Chancery 
could  be  obtained,  an  inquiry  was  set  on  foot. 
Officers  of  that  court  were  consulted,  and  we 
found,  that  in  cases  where  no  opposition  was 
offered,  (for  your  lordships  are  aware  that 
where  there  is  opposition,  it  is  impossible  for 
any  one  to  know  where  the  expense  may  end) ; 
but  in  ordinary  cases  it  was  ascertained  that  an 
application  can  be  made  to  the  Court  of  Chan- 
cery for  a  cost  of  15/.  And  what  does  the  15/. 
expense  consist  of?  Why,  my  lords,  of  fees — 
of  fees  paid  to  the  court.  Then,  I  say, 
why  not  remit  those  fees  altogether  in  such 
cases  as  are  contemplated  by  the  bill  before 
us  ?  Let  the  parties  go  at  once  into  the  Mas- 
ter's office  and  obtain  his  sanction  and  appro- 
val of  whatever  is  right,  without  any  fees  what- 
everbeing  charged— there  can  be  no  difficulty 
in  that !     But  my  lords,  what  is  the  answer 


it  gave  me  great  pleasure — ^^'cry  great  satisfac- 
tion— to  find,  that  by  means  of  the  accumulating 
fund,  I  was  able  to  follow  the  very  excellent 
plan  of  my  predecessor  in  office.  I  also  re- 
mitted fees,  and  while  I  held  the  great  seal,  as 
the  fee  fund  increased,  the  taxation  upon  the 
suitors  diminished ;  and  if  that  plan  had  been 
allowed  to  go  on,  there  would  now  have  been 
a  great  diminution  in  the  expenses  which  are 
charged  upon  all  suits  in  the  Court  of  Chancery. 
Unfortunately,  however,  that  plan  of  diminish- 
ing the  expense  to  suitors  has  been  stopped  for 
a  considerable  length  of  time.  Great  burdens 
have  been  thrown  upon  the  fee  fund,  and  con- 
sequently no  fees  can  be  diminished.  I  am 
not  going  to  say  that  the  discontinuance  of  so 
good  a  practice  is  to  be  charged  as  a  fault  to 
my  noble  and  learned  friend ;  but  I  mu^st  say 
that  I  deeply  regret  the  change  which  has 
taken  place.  The  measure  of  1S41  threw  a 
burden  upon  that  accumulatinff  fee  fund,  from 
which  it  has  not  recovered,  and  in  my  ofnoioQ 
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the  time  baa  now  arrived  when  parliament 
muat  find  it  necessary  and  convenient  to  relieve 
the  suitor  in  the  Court  of  Chancery  from  the 
burden  to  which  he  is  rendered  liable.  In  my 
opinion,  the  burdens  thrown  upon  the  fee  fund 
are  not  those  which  ought  to  be  thrown  as  a 
tax  upon  the  suitors  in  the  court  It  is  a 
misfortune  that  very  large  compensations  have 
to  be  paid  ;  but,  however  they  have  arisen,  I 
contend  tbat  they  ought  to  form  no  charge 
upon  this  fee  fund,  and  that  it  is  necessary 
that  the  public  should  relieve  the  suitor  in 
Chancery,  not  only  from  many  of  the  fees  now 
charged  upon  him,  bat  also  from  all  charges 
for  compensation  to  officers. 

STANDING   ORDERS   ON   RAILWAY 
AND  OTHER  BILLS. 

That  after  any  road,  or  canal,  or  railway,  or 
dock  bill  shall  be  read  a  first  time,  and  before 
any  further  proceeding  thereupon,  there  be  de- 
posited in  the  office  of  the  clerk  of  the  parlia* 
xnents  a  statement  of  the  length  and  breadth  of 
the  space  which  ia  intended  or  sought  to  be 
taken  for  the  proposed  works,  and  to  give  up 
which  the  consent  of  the  owners  of  the  land  has 
not  been  obtained ;  together  with  the  names  of 
fluch  owners,  and  the  heights  above  the  surface 
of  all  proposed  works  on  the  ground  of  each 
such  owner. 

ThsX  a  return  shall  also  be  presented  at  the 
same  time  of  the  names  of  the  owners  or  occn- 

Siers  of  any  houses  situated  within  three  hun- 
red  yards  of  the  proposed  works,  who  shall 
have,  before  the  thirty- first  December  preceding 
the  intrpdaction  of  the  bill  into  parliament,  de- 
posited written  objections  to  the  said  railway 
with  the  public  officer  appointed  to  receive  the 
plans  of  the  said  railway  within  the  parish  or 
township  in  which  their  property  is  sitiuite,  or, 
if  the  railway  should  not  be  proposed  to  be 
carried  through  that  parish  or  township,  in  the 
one  through  which  the  railway  is  to  pass  in 
the  manner  objected  to  by  the  auove- mentioned 
parties. 

23rrfJafi.  1847. 


father  was  seised  in  fee  simple  of  a  moiety 
of  the  house  in  which  his  son  was  living, 
and  devised  as  follows  : — *'  I  give  and  be- 
queath to  my  son,  Richard  Atkinson,  my 
moiety  of  the  house  which  he  now  lives  in, 
and  all  my  personal  property  now  in  his 
keeping.** 

For  the  defendant  it  was  admitted,  that 
the  word  **  estate,"  if  it  stood  alone,  would 
carry  the  fee  simple  of  the  property,  but 
the  word  "house"  could  not  have  that 
effect,  and  the  words  '•  moiety  of  a  house** 
did  not  convey  a  greater  interest  than  the 
word  "  house."  On  this  point,  Pettywood 
v.  Cooky  Cro.  Eliz.  62,  was  relied  on.  At 
the  other  side  it  was  urged,  that  the  words 
"my  moiety"  denoted  the  whole  of  the 
testator's  interest,  and  are  not  cut  down 
by  the  words  that  follow.  Btbb  v.  Peiwyrtf 
U  East,  160;  and  Paris  v.  Miiler^  5  M.  & 
Sel.  408,  were  cited. 

The  court  said,  the  question  appeared  to 
depend  upon  the  proper  interpretation  to 
be  put  upon  the  words  *•  my  moiety."  If 
these  words,  in  their  ordinary  signification, 
imported  the  interest  the  testator  had  in 
the  house,  then  this  devise  would  carry 
the  whole  interest  he  had,  that  is,  the  fee  ; 
but  if  the  words  had  a  nanH>wer  meaning, 
and  imported  no  more  than  half  of  a  house, 
then,  undoubtedly,  the  devise  of  that  half 
of  the  house  would  be  a  devise  for  life  only. 
The  court  were  of  opinion  that  the  word 
**  moiety  "  carried  with  it  the  signification 
of  the  part  or  interest  which  the  party 
took  in  any  subject-matter,  so  that  when  a 
party  devised  his  moiety,  he  devised  his 
half  part  or  interest  which  he  has  in  the 
thing  devised,  and  therefore  determined, 
that  the  words  of  this  devise  were  suffi- 
cient to  carry  the  fee.  Upon  this  ground 
there  was  rule  absolute  for  a  new  trial. 


PROPERTY  LAWYER. 

WORDS    OF    DEVISE   TO    CARRY    AN   ESTATE 
IN    FEE. 

In  a  case  lately  argued  in  the  Court  of 
Common  Plea8,<<  a  point  was  discussed 
connected  with  the  law  of  real  property, 
which  may  be  considered  deserving  of  a 
short  notice. 

It  was  an  action  of  ejectment,  and  the 
question  was,  wiiethel*  Richard  Atkinson, 
the  son  of  the  testator,  took  an  estate  m 
fe^f  or  for  life  only,  in  a  moiety  of  a  house 
derised  to  him  hy  his  father  s  will.     The 

s  Do€  d.Atkmso»  v.  V\tm9eti,  15  L.  J.  344,  C.  P. 


NOTES  ON  EQUITY. 


EXECUTOR   DE   SON    TORT. 

It  docs  not  very  often  happen,  accord- 
ing to  the  reported  cases,  that  persons 
are  so  imprudent  as  to  take  on  themselves 
the  important  office  of  executor,  and  re- 
ceive assets  and  pay  debts,  without  any 
authority ;  but  such  cases  sometimes  give 
rise  to  litigation,  and  probably  often  occur 
without  being  the  subject  of  a  suit  in 
Chancery.  By  way  of  warning,  we  shall 
advert  to  the  principal  cases  in  which 
parties  so  interfering  have  been  held  liable 
for  their  officiousness. 
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Thus  in  one  of  llie  early  cases  where  a 
husband  wlio,  after  the  death  of  his  wife, 
an  executrix,  had  goods,  wliich  slie  being 
sole   made   a  gift  of  by   covin,   he    was 
cliargcd  as  executor  de  so?i  tort.     Wilcocks 
V.  Watson^  Cro.  Eliz.  405.     So,  if  the  hus- 
band of  a  feme  executrix  detain  part  only 
of  the  testator *s  goods,  he  is  an  executor 
de  son  tort.     i4//on,  Cro.  Eliz.  472.     And 
if  a  person  cancel  a  bond  in  uliich  the  in- 
testate was  bound  to  another,  and  give  his 
own  bond  for  the  same  sum,  this  is  in  the 
nature  of  payment,   and  may   make   him 
executor  de  son  tort,     Martin  v 
Cr«.  Eliz.  114.    It  has  also  been  held' that 
an    executor  de  son  tort  cannot  discharge 
himself  from  an  action  brought  by  a  credi- 
tor, by  delivering  over  the  effects  to  the 
rightful  executor  after  the  action  has  been 
brought.     Nor  can  he  retain  for  his  own 
debt  of  a  higher  nature,  by  consent  of  the 
rightful  executor,  given  after  the  bringing 
of  the  action  by  the  creditor.     Curtis  v. 
Vernon,  3  T.  R.  587  ;  2  H.  Bla.  18.     And 
if  a  lessee  die  intestate  during  the  term, 
and  a  stranger  enter  and  take  possession, 
lie  thereby  becomes  an  executor  r/e^on  tort 
of  the   term ;    and    if  he   commit  waste 
therein,  he  is  liable,  as  executor  de  svn  tort, 
to  an  action  of  waste.     Naxjor  of  Noricich 
\.  Johnson,  3  Mod.  90.     So,  a  person  who 
intermeddles  in  the  affairs  of  the  deceased, 
under  the  direction  of  oneof  theexecutors^ 
but  who  has  declined  to  prove  the  will,  is 
chargeable  as  executor  de  son  tort.     Ccttle 
V.  Aldrich,  1  Stark.  37.     And  if  a  woman, 
possessed  of  effects  which  were  her  hus- 
band's who  is  dead,  uses  them  as  lier  own, 
and  after  marries,  and  her  second  husband 
also  uses  them,  it  Is  devastavit,  and  they 
are  liable  to  an  execution  at  the  suit  of  the 
creditors  of  the  second  hubband.     Quick  v. 
Staines,  2  E 


ceased  for  the  purpose  of  providing  the 
funeral,  he  will  not  become  chargeable  as 
executor  de  son  tort,  unless  he  receive  a 
greater  sum  than  is  reasonable  for  that 
purpose,  regard  being  had  to  the  estate 
and  condition  of  the  deceased,  which  is  a 
question  for  the  jury.  Camden  v.  Fletcher, 
4  Mee.  &  Wels.  378. 

Where  a  person  has  received  and  paid 
monies  on  account  of  the  estate  of  the  de- 
ceased,  and  promptly  accounted  to  the  ex- 
ecutor, and  has  been  released  by  him,  it  ap- 
pears that  he  is  not  responsible  as  an  exe- 
Whipper,  cutor  de  son  tort.  The  following  were  the 
circumstances  in  a  case  recently  decided  on 
appeal  by  the  Lord  Chancellor.*" 


A  decree  was  made  by  the  Vice-CbanceBor 
of  England,  in  1S34,  in  a  suit  for  the  adminis- 
tration of  a  testator's  estate,  where  the  persons 
named  as  executors  had  renounced  probate, 
and  the  widow  took  out  administration,  with 
the  will  annexed.  A  bill  was  filed  by  a  daughter 
of  the  testator,  beneficially  intereeted,  as  well 
against  her  mother,  as  her  brother,  who  had 
taken  upon  himself  the  office  of  executor  de  sen 
tort.  Before  administration  was  granted  to  the 
widow,  the  brother  bad  collected  a  considerable 
part  of  the  estate  in  Demerara.  The  brottcr 
stated,  that  being  in  Demerara  at  the  testat(H^s 
death,  he  had  collected  the  effects  and  paid  the 
debts  of  the  testator  in  the  colony ;  but  that  he 
had,  before  the  biU  was  filed,  accounted  for  his 
receipts  and  payments  to  his  co-defendant,  and 
paid  over  to  her,  as  administratrix,  the  balance. 
No  evidence,  however,  was  given  at  the  hearing 
of  the  settled  account,  and  the  Vice-Chancellor 
made  the  usual  decree  for  an  account  against 
both  the  defendants,  with  liberty  to  iLe  Master 
to  state  special  circumstances.  After  the  decree 
the  brother  died,  and  the  suit  was  revived 
against  his  representative.  The  Master  gave 
effect  to  the  settled  account,  and  found  that 
nothing  was  due  from  the  brother's  estate ;  fcu: 
exceptions  to  his  report  were  allowed,  on  the 
ground  that  the  Master  had  no  authority  to 


ines,  *J  Jl!.sp.  657.     It  appears,  also,  that  i  ^>'«at  the  account  as  settled, 
although  a  person  cannot  be  charged  as       n.,  «  i  *     .i      t      i  ou        n 

executor  de  son  tort,  while  he  acts  under  a  't,.  ^?  ^"  "PP^^^  *«  »^  ^ord  ChancelUjr, 
power  of  attorney  made  to  him  by  one  of  I  f 'I  ^^'^.'^P'  '^'^^''  "'^^^"^  ^^'^  precedmg 
several  executors  who  had  proved  the  will,  I         '        ~ 
yet.  if  he  continue  to  act  after  the  death  of      "  It  appears  that  the  son  not  only  paid  over 


such  executor,  he  may  be  charged  as  exe- 
cutor de  son  tort,  though  he  act  under  llje 
advice  of  the  attorney  of  the  executor  who 
has  not  proved.  Cottliw.  Aldrich,  4  Mau. 
&S.  175. 

On  the  other  hand,  where  a  man  po- 
ssesses himself  of  the  effects  of  the  de- 
ceased, under  the  authority,  and  as  agent 
for  the  rightful  executor,  he  cannot  be 
charged  as  executor  de  son  tort.  Hall  v. 
Elliot,  Peake,  1 19.  And  if  a  party  receive 
a  debt  due  to  the  estate  of  a  person  de- 


the  amount  of  the  property  in  his  hands,  but 
also  accounted  to  the  personal  representative, 
and  it  is  said  that  the  result  of  the  account  is 
binding  upon  all  persons  claiming  under  the 
testator's  will.  The  decree  took  no  notice  of 
that  settlement,  but  directed  the  ordinary  ac- 
count against  the  son  as  being  responsible  to 
the  plaintiff.  The  parties  proceeded  before  the 
Master  under  that  decree,  and,  until  the  time 
when  this  appeal  was  presented,  took  no  steps 
for  the  pttr|>of  e  of  altering  it ;  but  finding,  on 


Carmichael  v.  Carmiehael,  2  PbiU.  101, 
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exceptions  to  the  Master's  report,  that  the  coui* 
considered  the  Master's  report  as  not  justified 
in  treating  the  account  as  settled,  they  have 
now  appealed  from  the  decree,  and  ask  that  a 
direction  may  he  introduced  into  it  to  the 
effect  that,  if  the  Master  shall  find  any  account 
tj  have  been  settled  between  the  defendants, 
he  is  not  to  disturb  it,  except  by  allowing  the 
plamtiff  to  surcharge  and  falsify." 

His  lordship  said,  this  proceeded  on  an 
erroneous  view  of  the  practice  of  the  court, 

"It  is  quite  Inie,  that  where  the  accountebUity 
of  the  defendant  to  the  plaintiff  is  established, 
and  a  settled  or  stated  account  is  suggested  by 
the  answer,  it  is  the  practice  of  the  court  to  intro- 
duce such  a  direction  as  is  now  asked,  because 
in  such  a  case  the  direction  does  not  go  to  ihe 
root  of  the  accountability  of  the  party ;  but,  as- 
^"'nmg  him  to  ha  accountable,  it  merely  enables 
the  Master,  in  a  certain  event,  to  qualify  the 
mode  of  taking  the  account.  But  here  the  ac- 
count is  alleged  to  have  been  settled,  not  with 
the  plamliff,  but  with  a  co-defendant,  and  the 
result  of  introducing  such  a  direction  in  a  case 
of  that  description  would  be,  that  there  would 
be  a  decree  directing  accounts  against  two  de- 
fendants, and  at  the  same  time  directing  the 
Master  to  inqure  into  a  fact  which,  if  established, 
would  show  that  the  court  teas  wrong  in  decree- 
»»y  an  account  against  one  q/*  the  defendants  at 
all, 

'•  Another  objection  to  what  is  asked  is,  that 
It  would  be  estabiishing  this  proposition,  that 
a:i  executor  de  son  tort,  by  settling  with  the  per- 
*jnal  representative,  can  discharge  himself  from 
liadility  to  the  parties  beneficially  interested  in 
the  testator*s  estate.  And  before  I  can  do  that, 
I  should  require  it  to  bs  shown  that  on3  per- 
sonal representative  can  discharge  another  from 
responsibility  to  the  parties  beneficially  inter- 
ested, by  settling  accounts  with  him ;  for  an 
executor  de  son  tort  is  subject  to  all  the  liabilities 
of  an  ordinary  executor. 

"  If,  therefore,  the  case  were  quite  new,  and  i 
the  suit  were  now  before  me  for  the  first  time, ' 
I  should  refuse  the  inquiry  as  not  warranted, 
either  by  practice  or  principle.  But  if  these 
objections  had  not  existed,  I  should  have  hesi-  | 
tated  long  before  I  acceded  to  such  an  appli- 1 
cation  after  the  length  of  time  that  has  elapsed 
since  the  decree  teas  made,  without  any  explana- 
tion being  given  of  the  delay.  For  whether  the 
inquiry  was  not  asked  for  at  the  hearing,  or, 
bemg  asked  for,  was  refused,  is  immaterial.  In 
either  case  the  party  has  been  guilty  of  great 
negligence  in  not  coming  sooner.  The  intro^ 
duction  of  inquiries  of  this  kind  into  decrees  is 
anything  but  a  matter  of  course ;  and  though 
the  court  will  in  a  proper  case  do  it,  still  it  is  a 
matter  of  discretion ;  and  in  this,  as  in  all  other 
cases  of  discretion,  the  court  must  take  care 
not  to  destroy  its  jurisdiction,  and  defeat  the 
general  ends  of  justice,  from  a  desire  to  do 
justice  in  a  particular  instance.  In  this  case, 
however,  the  decree  authorizes  that  which  is 
sufficient  to  do  justice  between  the  parties,  and 
bring  the  whole  case  before  the  court  on  further 


directions ;  for  the  Master  is  to  take  the  ac- 
counts, and  to  be  at  liberty  to  state  any  circum- 
stances specially.  And  if  the  Master  should 
state,  as  a  special  circumstance,  that  an  account 
was  settled  between  the  co-defendants,  with  all 
the  facts  connected  with  such  settlement,  the 
court  would  be  in  a  condition  to  determine 
what,  under  all  the  circumstances  of  the  case, 
justice  required  should  be  done." 
The  appeal  was  dismissed  with  costs. 


THE  LAW  OF  DISTRESS. 


DISTRESS    FOR    RENT,    OR    OP    CATTLE,  &C., 
DAMAGE  FEASANT. 

Sir, — llie  perusal  of  the  case  of  Gulliver  ▼. 
Cosens,  reported  14  Law  Journal,  (N.  S.,)  C  P. 
215,  has  suggested  several  inquiries  as  to  the 
course  proper  to  be  pursued  under  different 
circumstances  by  the  party  whose  goods  are 
distrained. 

In  case  of  a  distress  on  either  of  the  above 
grounds,  one  of  the  following  propositions  must 
apply:  — 

1st,  The  distress  may  be  made  for  the  exact 
amount  of  rent  due  or  damage  sustained. 

2nd,  It  may  be  made  for  a  larger  amount 
than  is  really  due,  or  on  a  claim  for  greater 
damages  than  have  really  been  sustained. 

3rd,  It  may  be  made  when  there  is  no  rent 
due,  or  where  the  distrainor  had  no  title  to 
make  the  distress. 

The  case  of  a  distress  for  less  than  is  due 
need  not  be  specified,  as  it  will  well  come  under 
the  first  head.  Let  us  now  see  how  a  person 
should  act  in  each  of  these  proposed  cases,  and 
look  a  httle  into  the  law  applicable  to  them. 

First,  then,  ii  the  tenant  or  the  owner  of  the 
cattle  make  a  tender  of  the  rent  due,  or  of  suf- 
ficient amends  for  the  damage  sustained  before 
the  distress,  the  taking  becomes  tortious,  and 
trespass  will  lie  against  the  distrainor;  Six 
Carpenters*  case,  8  Kep.  147;  or  the  owner  may 
recover  in  rei)levin ;  Gulliver  v.  Cosens,  BXiprk. 
If  the  tender  be  made  after  the  distress,  but 
before  the  impounding,  then  the  detainer  only  is 
unlawful,  and  the  tenant  or  owner  may  bring 
detinue  or  replevin ;  Six  Carpenters*  case, 
Evans  v.  Elliott,  5  A.  &  K  142.  In  this  case, 
I  apprehend,  a  reasonable  amount  for  the  costs 
of  the  distress  should  be  tendered  with  the  rent 
or  damages. 

There  is  a  distinction  worthy  of  notice  be- 
tween the  impounding  of  a  distress  for  rent,  or 
of  cattle  for  damage  feasant.  In  the  former 
case  the  impounding  may  be  on  the  premises, 
under  the  stat.  11  Geo.  2,  c.  19  ;  Ladd  v. 
Thomas,  12  A.  &  E.  117;  in  the  latter  there 
is  reason  to  contend  it  must  be  in  a  public 
pound,  per  Best,  C.  J.,  in  Browne  v.  PoweU,  4 
Bing.  230.  So  that  in  case  of  a  distress  for 
rent  there  will  be  great  difficulty  in  ascertaining 
when  the  goods  are  impounded,  as  it  may  be 
done  immediately. 

But,  if  the  tender  be  not  made  until  after  the 
impounding,  it  comes  too  late,  (at  any  rate  in 
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caae  of  a  dietreas  for  renty)  mnd  neither  the  dis- 
«rewiiOT  tiM  daUtaer  is  wrongful;  899  Cmr- 
ftmier^  mm  ;  and  no  action  ties  for  coatUraing 
m  poeaeeakm  the  ptoper  time,  and  edliog  the 
yaoda  aftir  each  lender*  unleaa,  perhaps,  where 
then  bm  Hnh  expreas  malice ;  Lmirf  ▼.  TAoMOf, 
supi^;  MMv.  Taylor,  8  M.  &  W.  415.  Where, 
however,  the  distress  is  for  damage  feasant,  as 
the  distrainor  only  holds  it  as  a  pledge,  and  has 
no  power  to  sell  and  reimburse  himself,  the 
owner,  may,  after  a  tender  of  sufficient  amends, 
muntain  detinue  for  their  subsequent  deten- 
tion ;  per  Tmdal,  C.  J^  in  Gulliver  v.  Cosens, 

Secondly,  The  remarks  made  under  the  last 
head  as  to  a  tender  of  arrears  or  amends  will, 

in  a  great  measure,  apply  here.    If  a  tender  of  , ^^        u  u 

the  actual  amount  due,  or  damages  sustained,  if  the  goods  wrongfully  taken  have  been  sow, 
be  made  before  the  distress,  the  toking  is  ren- j  the  owner  may  waive  the  tort  and  recover  Uieir 
dered  wrongful,  as  in  the  former  case.  So,  if,  value  m  such  action.  But  if  a  party  pay  moig 
the  tender  be  made  after  the  distress,  but  be-  in  order  to  redeem  his  goods  from  a  wron^ 
fore  t!ie  impoundini?,  the  detainer  is  wrongful,  distress  for  rent,  he  may  maintwn  trover  ^^ 
But  if  the  tender  be  not  made  till  after  the  im-  the  wrong  doer ;  Shipwick  v.  B/oacAarrf,  6 1  .K. 
pounding,  it  likewise  comes  too  late.  '  298 ;  as  also,  I  apprehend,  trespau,  and  recorer 

The  proper  remedy  for  an  excessive  distress,  the  amount  so  paid  in  damages. 
or  a  distress  for  a  larger  amount  of  rent  than  is       There  are  cases  in  which  actions  are  main- 
really  due,  is  an  action  on  the  casej  Taylor  v.  tainable  for  irregularity  in  making  the  distroi. 


to  bring  his  action  of  ieliMie;  hare  the  prwf 
of  the  anfficieMT  of  the  mmdM  R^^l?"  ^ 
ought  to  da,  with  the  plaintiff';  OelJiifrT. 
Cmems.  CaaedoeanotBe  forenchdeteBtaen; 
ilnseoaifte  ▼.  Sftere,  I  Camp.  285;  Shtng  ▼• 
Jamee,  I  Bing.  341.  Nor  conlA  money  paid  to 
obtain  poaaeeeion  of  the  diatreaa  ^^^JJ^®"^"* 
in  an  action  for  moMg  had  and  receteeA 

Thirdly,  Uttie  need  be  sud  nndcr  thia  head. 
The  proper  remedy  is  an  action  iA  trtffou. 
Detinue  and  trwer  may  also  be  maintained; 
and  the  goods  or  cattle  may  be  successfully  re- 
plevied,  either  before  or  after  the  impounding. 
It  must  still  be  remembered,  that  money  paid 
to  get  rid  of  such  a  distress  cannot  be  reeo- 
vered  as  money  had  and  received.     Howcrcr, 


Henniker,  12  4.  &  £.  48 S ;   and  that,  even  if 
the  goods  taken  were  not  sufficient  to  cover  the 
actual  arrears,  and  although  the  landlord  by  a 
second  notice  of  distress  state  that  it  is  taken 
for  the  right  amount ;  though,  of  course,  these 
circumstances  would  lessen  the  damages ;  ibid, ' 
It  is  not  necessary,  in  order  to  maintain  this 
action,  that  the  tenant  should  suffer  his  goods , 
to  be  actually  sold;    he  may  pay  the  sum' 
claimed,  and  ttien  have  his  action  for  the  ex. ' 
eeeeive  distress ;   per  Denman,  C.  J.,  in  Skeate  I 
r.Beale,   il  A.  8c  E.  991  &  9  Law  J.,  (N.  S.,) 
Q.  B.,  233.    But  it  must  be  carefully  borne  in ' 
mind,  that  in  no  case  can  money  paid  under  an 
excessive  or  wrongful   distress  be  recovered! 
back  in  an  action  for  money  had  and  received  ; 
Lindony.  Hooper,  Cowp.  414 ;  Knibbt  v.  Hall, 
1  Esp.  N.  P.  C.  84 ;     Skeate  v.  Beale,  and 
Oulliver  v.  Cosens,  snprk.    The  only  instance 
that  I  am  aware  of  in  which  this  has  been  done 
is  in  the  case  of  Briggs  v.  Sowry,  8  M.  &  W. 
729.    But  here  the  opinion  of  the  court  was 


but  the  consideration  of  these  is  foreign  to  my 
present  purpose. 

I  should  feel  indebted  to  yourself,  or  any  of 
your  correspondents,  by  being  informed  if  1 
am  incorrect  in  any  of  my  several  conclusions. 

300. 


RESULT  OF  THE  HILARY  TERM  EX- 
AMINATION. 


The  printed  list  of  applicants  for  admiasion 
on  the  Rolls  of  Attorneys  in  Hilary  Term,  con^ 
tained  the  names  of  no  less  than      .     •     .157 

Including  persons  previously  examined      55 


Adding  three  to  be  examined,  who 
had  not  given  notices  of  admission, 
and  one  under  a  judge's  order  .     .     . 

taken  by  consent  on  ?act,  .tated  in  a  special,  ,°?1?"!'°/.  °r.  ^n^^]!^Lfc? 
CMe  in'which  the  point  wa,  not  n\H^i  It ,  .^ll^'^*'""  »»"  ""^  ""  exanunalion  no- 
would  be  useless  to  replevy  goods  seized  under 
an  excessive  distress  where  no  tender  had  been 
made  previously  to  their  being  impounded  ; 
for  there  being  some  rent  in  arrear,  the  defend- 
ant would  have  judgment,  and  the  plaintifT,  of 
course,  be  saddled  with  the  costs.  Still  it  is  a 
remedy  suggested  both  in  the  Six  Carpenter^s 
case,,  and  in  Gulliver  v.  Cosens.  I'he  proper 
course  seems  to  be,  after  tendering  the  correct 
amount,  to  pay  the  snm  demanded,  under  pro- 
test, and  then  bring  your  action  (on  the  case) 
for  the  excessi^'e  distress.  By  this  means  you 
gain  immediate  possession  of  the  goods. 

Where  the  distress  is  for  damage  feasant, 
and  the  distrainor  claims  more  than  the  owner  verdafe. 
thinks  him  entitled  to,  his  proper  course,  if  the 
cattle  have  been  impounded,  is  (as  under  the 
lint  head)  to  tender  amends,  and  on  refusal. 


102 


i  tice 


To  be  examined 105 

Of  these  many  omitted  to  deliver 
testimonials  of  service,  namely     .     .25 
Absent  on  the  day  of  examination     1 

Withdrew I 

Not  passed .5        32 

Number  passed "3 

The    examiners  were  Maater    Bunce,    Mr. 
Amory,  Mr.  Austen,  Mr.  Clayton,  and  Mr.  Co- 


UGAIf  OBITUABY/ 


1846,  Dee.  11.— At  Halifax,  Nova  Scotia, 
Norman  Fitzgtnld  Uniacke,  aged  69.  He 
w  for  many  years  Attomey-Geoeral  of  Lover 
CSanada,  a  representaliTe  in  the  General  Aa- 
eembly,  and  Judge  of  the  Supreme  Coart  of  that 
Colony.  He  waa  called  to  the  Bar  by  the  So- 
ciety of  Lincoln's  Inn,  the  llth  Feb.  1805. 

-Dec.  22.— Stevens  Wade  Henslow,  solicitor, 
aged  43.  Admitted  on  the  Roll,  Hilary, 
1826.  .     ' 

Dec.  30.— At  Hurst  Green,  Sussex,  io  his 
32nd  year,  Charles  Selby  Fallowdown,  so- 
licitor, of  Paper  Buildings,  Temple.  Admitted 
on  the  Roll,  Easter,  lb41. 

1847,  Jan,  3.  —  At  Sydenham,  in  his  8 1st 
year,  George  Chilton,  Esq.,  late  one  of  the 
Masters  of  her  Majesty's  Court  of  Exchequer. 

Jan.  8. — At  Sherwood  Lodge,  Battersea,  in 
the  83rd  year  of  his  age,  the  Right  Hon.  Sir 
Edward  Hyde  East,  Bart.,  formerly  Chief  Jus- 
tice  of  the  Supreme  Court  at  Calcutta.  He  was 
called  to  the  Bar  by  the  Inner  Temple,  10th 
Nov.  1786. 

Jon.  20.— William  Braithwaite,  of  Seijeant's 
Inn,  Fleet  Street,  solicitor.  Admitted  on  the 
Roll,  Hilary,  1837. 


IM 


I  proper^  tai  ought  to  be  al- 
tke  {MurVf^  eoits.    Ditveiijporf 


ANALYHCAL  DIGEST  OF  CASES, 

RBPORTBD   IN   ALL  THE   COURTS. 

(SottctK  of  1Equ(t£. 
LAW  OF  ATTORNEYS  AND  COSTS. 

ACCUMULATION  FUND. 

A  fund  arisen  from  accumulations  of  a  testa- 
tor's estate  made  after  the  period  prescribed  by 
the  Thellnsson  Act,  was  claimed  by  the  re- 
siduary legatees,  and  by  the  next  of  kin,  ad- 
versely to  each  other.  The  court  decided  in 
favour  of  the  next  of  kin,  and  ordered  the  costs 
of  suit  to  be  paid  out  of  the  fund  composed  of 
the  capital  of  the  residue  and  the  lawful  accu- 
mulation, and  out  of  the  fund  in  dispute,  pro 
raid.    Elbome  v.  Goode,  14  Sim.  165. 

Cases  cited  in  the  judgment:  Hipley  v.  Movsev, 
1  Keen,  578  ;  Niabett  v.  Murray.  .5  Vea.  'T49- 
158;  Ackroyd  r.  Smithton,  in'Ryre  v.  M«r»- 
den.  4  My.  &  Cr  245  ;  in  Uoberts  v.  Walker. 
1  Rifss.  fit  Myl.  75«.7(J7  ;  Cresswell  r.  Chealvn, 
«  Eden,  15»3,  I  Swonf.  571,  n. 


AGRBEMENT. 


See  Lease. 


ADMINISTRATOR. 

See  Limited  Administrator, 

broker's   COMIIISSION. 

Transfer  into  eourt.—X  party  who  had  been 
ordered  to  transfer  large  sums  of  stock  into 
court,  psdd  the  broker  at  the  rate  of  It.  3d.  per 
cent.,  for  identifying  him  on  making  the  transfer. 
He!df  that  the  payment  (nrhich  amounted  to 


281.  2*.  6/.,)  WW 
lowed  in  taxing  .^  ^ 
r.  PowtU,  14  Sim.  875. 

CHARQUrO   OBDXR. 

A  charging  order  nisi  waa  obtained  under  the 
I  8c  2  Vict.  c.  1 10,  on  stock  belooging  to  A.  B.^ 
who  thereupon  paid  the  amount,  but  disputed 
his  liability  to  nay  the  costs  of  obtaining  -the 
order.  On  the  day  for  showing  cause  the  case 
was  mentioned,  when  A.  B,  was  held  liable  to 
pay  the  costs  of  both  applications.  As  to  the 
possibility  of  charging,  under  the  1  &  2  Vict, 
c.  110,  a  part  only  of  a  sum  of  stock  standing 
in  the  name  of  a  debtor.  Stanley  v.  Bond,  & 
Bcav.  50. 

CHARITY. 

The  defendant  in  a  charity  information  who 
had  been  ordered  to  pay  the  costs  of  the 
Attorney-General,  and  of  trustees  being  in- 
solvent and  unable  to  pay,  such  costs  were 
ordered  to  be  paid  out  of  the  chanty  estate. 
Attorney-General  v.  Lewis,  8  Beav.  179. 

CONTEMPT. 

It  is  not  irregular  to  engraft  upon  an  order 
of  commitment  an  order  that  the  party  com- 
mitted shall  pay  the  costs  of  his  contempt ;  but 
if  the  order  extend  to  charges  and  expenses  as 
well  as  costs,  it  is  to  that  extent  irregular.    Fan 
Sandau,  exparte,  1  Phill.  60&; 
Cases  cited   in  the  judgment':  DuUen  v.  Ovey. 
16J  Ves.  141 ;  Leonard  t.   Altwell,   17  Ves, 
385. 

DEED    OF   COMPOSITION. 

A  person,  being  embarrassed  in  his  circum- 
stances, enters  into  a  composition  with  his  cre- 
ditors, one  of  whom  is  his  solicitor  The  soli- 
citor prepares  and  (with  the  debtor  and  the 
other  creditors)  executes  the  deed  of  composi- 
tion, by  the  terms  of  which  the  debtor  is  to  pay 
1,500/.  to  his  creditors  by  instalments,  and  to 
insure  his  life  for  that  amount,  and,  on  failure 
of  such  payment  and  insurance,  the  deed  is  to 
be  void.  There  is  no  evidence  that  the  solicitor 
ever  explained  to  his  client  the  nature  of  the 
legal  and  eoui table  obligations  imposed  on  him 
by  the  deea,  or  ever  instructed  him  that  the 
covenants  in  it  were  to  be  strictly  performed, 
or  that  he,  the  solicitor,  was  boundf  by  it ;  but 
there  is  evidence  of  a  private  understanding  be- 
tween the  solicitor  and  the  client,  that  the  so- 
licitor, notwithstanding  the  deed,  shall  be  paid 
in  full.  The  debtor  fails  to  insure  his  life  for 
the  whole  1,500/.  His  solicitor  cannot,  as  be- 
tween himself  and  his  client,  insist  upon  this 
failure  as  ground  for  avoiding  the  deed.  Watts 
V.  Hyde,  2  Coll.  368. 

DELIVERY   OF   BILL. 

Signing. — Delivery  of  a  bill  of  costs  to  an 
agent  of  the  client  appointed  for  that  purpose, 
held  sufficient. 

Delivery  of  a  bill  of  costs,  unsigned,  but  ac- 
companied by  a  letter  signed  by  the  solicitor, 
and  referring  to  the  bills,  held  a  sufficient  com- 
pliance with  the  6  &  7  Vict.  c.  73,  a.  37.  Bush, 
m  re,  8  Beav.  66. 
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DISCLAIMER. 

A  trustee,  whp  was  required  ,by  the  bill  to 
answer  certain  interrogutorice,  answered  them 
and  disclaimsd :  Held,  that  he  was  only  entitled 
to  the  costs  of  the  disclaimer.  Murphy  v. 
CrShea,  8  Ir.  Eq.  Rep.  329. 

FUTURE   COSTS. 

See  Security. 

INTERPLEADER. 

A.  lodged  money  of  B.'*  at  a  bank,  and  took 
a  deposit  receipt  in  the  name  of  B,,  and  after- 
wards lod^red  a  email  sum  additional  and  took 
a  receipt  for  the  whole  by  B.'s  authority,  in  the 
name  of  B.V  daughter  X,  stating  it  was  a  pro- 
vision for  her.  After  B*s  death  A,  refused  to 
give  the  deposit  receipt  to  X,  and  set  up  a 
claim  to  the  money  as  B's  administrator;  and 
the  bank  refused  to  pay  A",  without  the  receipt, 
both  X.  and  A,  brought  actions  ajjainst  them. 
Heidi  that  the  effect  of  the  dealing  was  con- 
clusively to  constitute  the  bank  the  debtor  of 
Xonly,  and  that  they  could  not  sustain  an  inter- 
pleader suit. 

A  bill  of  interpleader  cannot  be  sustained  if 
the  claims  of  one  defendant,  is  not  at  least 
coloral)le. 

A  defendant  a<(ainst  whom  a  bill  is  dismissed, 
cannot  be  marie  to  pay  costs,  though  the  suit 
is  caused  solely  by  his  misconduct.  Cochrane 
V.  O'Brien,  8  Jr.  liq.  Uej).  241. 

JURISDICTIOX   BY  PETITION. 

1.  Settlementof  a  bill  of  costs  between  a  so- 
licitor and  client  upon  a  special  agreement, 
precludes  an  order  being  made  upon  petition 
for  taxation:  the  c^jreement  must  first  be  set 
aside  before  the  matter  can  be  re-opened. 
fVhif combe,  in  re,  8  Heav.  140. 

2.  The  amount  of  a  bill  of  costs  was  included 
in  a  settled  account  between  a  solicitor  and 
client,  and  retninsd  by  the  solicitor  out  of 
monies  in  hand  :  He!,/,  that  the  court  had  not 
jurisdiction,  upon  petition  under  the  6  &  7  Vict. 
c.  75,  to  open  the  account  and  order  taxation, 
and  that  it  could  only  be  done  by  a  bill. 

A  special  petition  was  presented  for  the  tax- 
ation of  two  bills  ;  it  succeeded  only  as  to  one, 
as  to  which  the  order  mi^ht  have  been  obtained 
as  of  course.  The  petitioner  was  ordered  to 
pay  all  the  costs.  Barwcll  v.  Brooks,  8  Beav. 
121. 

JURISDICTION  OP  VICE-CHANCELLORS. 

Under  the  Solicitors'  Act,  {6  8z7  Vict,  c  73), 
references  for  taxation  may  be  mr.de  l)y  the 
Vice-Chancellors  as  well  as 'by  the  Lord  Chan- 
cellor and  Master  of  the  Rolls.  Carew,  in  re, 
8  Bcav.  128. 

LEASE. 

^^rccme.7f.— Lessee  of  a  house  and  fixtures 
agreed  to  pay  the  expense  of  preparing  the 
agreement :  Held,  that  he  wr.s  liable  to  pay  the 
costs  of  preparing,  and  of  co])ies  of  an  inventory 
of  the  fixtures  referred  to  by  the  agreement. 
Thomas,  in  re,  8  Beav.  145. 

.     LIMITED   ADMINISTRATOR, 

An   administrator    cannot    relinquish    the 


costs  of  a  suit,  for  a  linuted  adminiftritor 
cannot  renounce  any  benefit  to  which  his 
intestate's  estate  is  entitled.  Davis  r.  Chanter, 
14  Sim.  212. 

MOTIONS  ABANDONED  OR  RBFUSED. 

A  motion  which  has  been  opened  cannot  be 
afterwards  treated  by  the  party  moving  as  as 
abandoned  motion ;  but  tne  parties  opposing 
are  entitled  to  costs  on  a  motion  refused.  Dv;- 
date  V.  Johnson,  5  Hare,  92» 

PETITION  TO  TAX* 

See  Jurisdiction. 

RBFERENCB. 

A  reference  was  made  as  to  the  title  of  pro- 
perty sold  in  the  suit.  Exceptions  were  takeo 
.  to  the  Master's  report,  and  were  jiartly  allowed, 
and  on  a  reference  back  the  title  was  found 
j  (?ood  :  Hefd,  that  the  court  could  not,  on  mo- 
I  tion,  adj!idicate  on  the  question  of  the  costs  of 
the  reference. 

The  report  of  Camden  v.  Benson,'!  Kcen» 
67 J,  stated  to  be  inaccurate.  Flowery.  Her- 
topp,  8  Beav.  199. 

RETAINER. 

Solicitors  em])loyed  in  a  suit,  and  a  prosecu- 
tion arising  thereon,  delivered  two  liills.  The 
surviving  plaintiffs  obtained  an  order  for  the 
taxation  of  the  bills,  submitting  to  pav  vhat 
w::s  due  "on  the  taxation  of  their  said  Lilbr 
before  the  taxing  master  they  disputed  th^ 
retainer  in  the  prosecution.  The  Master  hav- 
ing completed  the  taxation,  they  presented  t 
petition,  praying  that  they  might  be  ordered  t(» 
pay  the  first  bill  only,  and  that,  if  necessary. 
the  Master's  ceitlficate  and  the  order  for  tax- 
ation roij(ht  be  varied.  'ITie  petition  dismissed 
with  costs.     Springall,  in  re,  8  Beav.  63- 

REVIVOR  POR   COSTS. 

As  a  general  rule,  there  can  ba  no  revivor 
for  untaxed  costs,  whether  the  abatement  i$ 
occasioned  by  the  death  of  the  party  who  is  to 
pay  the  costs,  or  by  the  death  of  the  i>arty  who 
is  to  receive  them.  The  rule  is  not  affected  by 
the  3  &  4  Vict.  c.  105,  s.  27. 

Cases  of  Morgan  v.  Scudamore,  2  Ves.  jun.. 
313;  3  Ves.  195;  and  Barry  v.  Stawell,  3  Ir. 
Eq.  Rep.  18,  146,  considered  and  comnsented 
on.    Bowyer  v.  Beamish,  8  Ir.  Eq.  Rep.  63. 

SECURITY   POtt   FUTURE  COSTS. 

Qucsre,  whether  the  contract  to  pay  future 
costs  out  of  the  deposits  was  illegal,  as  between 
the  solicitor  and  client,  attending  to  the  fact, 
that  the  client,  being  a  trustee,  might  properly 
stipulate  that  he  should  not  be  personally  Uable 
f<)r  the  costs  to  he  incurred,  but  tliat  the  same 
should  be  paid  exclusively  out  of  the  trust- 
fund.     Parsons  v.  Spooner,  5  Hare,  10-2. 

SIIORT-HAND  WRITERS'  NOTBi*. 

In  taxing  the  costs  of  a  motion  for  a  new 
trial  of  an  issue,  the  costs  of  copies  of  the  short- 
hand writer's  notes  of  the  evidence  taken  on 
on  the  former  trial  are  in  the  discretion  of  the 
taxing  master,  regard  being  had  to  the  nature 
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of  tbe  istae  and  the  extent  to  which  such  copies, 
if  at  all,  were  necessary,  but  in  no  case  will 
more  than  two  copies  be  allowed.  Malins  v. 
iPric^,  1  Phill.  590. 

SIGNING   BILL  OP  COSTS. 

See  Delivery  of  Bill. 

TAXATION. 

Solicitdr  engaged  for  various  parties, — Parties 
agreed  to  compromise  a  suit,  and  that  th3 
"  costs,  charges,  and  expenses,  as  between  so- 
licitor and  client,"  should  be  paid  out  of  the 
fund.  Held,  that  the  taxing-master  ought  to 
treat  the  suit  as  properly  constituted,  and  ouffht 
not,  in  the  taxation,  to  consider,  whether  de- 
fendants having  interests  similar  to  the  plain- 
tiffs, should  not  have  been  made  co-plain- 
tiflfe ;  and,  secondly,  that  if  any  of  the  parties 
entering  into  the  compromise  intended  to  chal- 
lenge the  propriety  of  the  constitution  of  the 
suit,  they  ought  to  have  distinctly  stated,  and 
have  provided  for  it  in  the  agreement. 

Observations  on  the  imperfect  mode,  in  prac- 
tice, in  which  solicitors  are  remunerated  for 
their  sen-ices. 

By  the  practice  of  the  court,  solicitors  are 
often  not  paid  at  all,  or  very  ill  paid,  for  very 
important  S8r\'ice8,  and  therefore,  they  ought 
not  to  be  deprived  of  any  lawful  fees  which  the 
practice  warrants,  upon  the  notion  that  the  bu- 
siness charged  may  have  been  of  no  practical 
benefit.  'ITiua,  where  a  solicitor  acts  for  a 
plaintiff  and  for  some  defendants,  he  is  entitled 
to  chaise  such  defendants  for  the  plaintiff's 
warrants  served  on  his  clients  the  defendants, 
and  for  attendance  thereon,  and  for  separate 
copies  of  the  proceedings. 

Qtiasre,  whether  the  retainer  of  a  counsel  in 
a  cause  ceases  upon  his  being  appointed 
Queen's  counsel. 

Costs  of  a  case  laid  before  counsel  as  to  a 
supplemental  bill,  and  costs  of  a  consultation 
between  a  new  junior  and  the  former  junior 
who  had  been  promoted,  allowed  in  a  taxation 
as  beti^'een  solicitor  and  client.  Lucas  v. 
Peacock,  8  Bcav.  1. 

2.  Ajter  paj;ment.—Veiition  to  tax  a  bill  of 
costs  after  payment,  on  th?  ground  of  trifling 
overcharges,  dismissed,  but  without  costs. 
Drake,  in  re,  8  Beav.  123. 

3.  After  payment.— After  payment,  an  ex- 
parte  order  for  taxation  is  irregular,  and  the 
8ame  rule  applies  where  the  payment  is  made 

i)y  a  mortgagee,  and  the  taxation  is  at  the  in- 
stance of  the  mortgagor  as  the  party  ultimately 
"liable  to  pay."     Carew,  in  re,  8  Beav.  150. 

4.  After  a  month. — After  the  expiration  of  a 
month  from  the  delivery  of  a  bill  of  costs,  and 
before  the  expiration  of  twelve  months,  an  order 
of  course  may  be  obtained  for  taxation.  Holland 
V.  Gwynne,  8  Beav.  124. 

5.  Delivery  of  papers. — A  client  who  had 
employed  a  solicitor  in  several  matters,  obtained 
an  order  of  course  for  the  taxation  of  the  costs 
of  one  matter  only,  with  a  direction,  that  on 
payment,  the  solicitor  should  deliver  all  the 
papers  belonging  to  the  client.    It  was  dis- 
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charged  with  costs  for  irregularity.  Holland  Y' 
Gwynne,  8  Bear.  124. 

6.  Gross  sum  for  costs.— Xn  agreement  by  a 
solicitor  to  take  a  gross  sum  from  hie  client  in 
lieu  of  costs  is  not  void,  though  regarded  by 
the  court  with  jealousy.  Whitcombe,  in  re, 
8  Beav.  140. 

TRUSTEES. 

Copyhold.— Costs  of  admittance.— Devise  of 
a  copyhold  estate  to  three  trustees  upon  trust 
to  permit  A.  to  occupy  the  same  or  receive  the 
rents  and  profits  thereof  for  his  life ;  and  after 
the  death  of  A.,  upon  trust  to  sell  the  estate 
and  divide  the  proceeds  amongst  the  children 
of  A. ;  and  gift  of  the  testator's  residuary  estate 
to  the  trustees  upon  other  tnists,  but  charged 
with  debts  and  the  cost^  and  charges  of  pronng 
and  executing  the  will :  Held,  that  the  fines 
payable  on  the  admission  of  the  devise 
trust  to  the  copyhold  estate  were  not  part  < 
costs  and  charges  of  executing  the  will  t  ^ 

borne   by  the  residuary  estate,  but  that  such    t 
expenses  of  admission  were  a  charge  upon  the 
copyhold  estate  so  devised.     Cole  v.  Jealous, 
5  Hare,  51. 

RECENT   DECISIONS  IN   THE  SUPE- 
RIOR  COURTS. 

REPORtCD    BY    BARRISTSaS    OF    TUB    SEVBRAL 
COUBTS. 

Brown  v.  Robertson.    Dec.  I6ih,  1846. 

ORDER   OBTAIKED    ON   INCORRECT    AFFIDA- 
VIT.— SERVICE    OF  NOTICE    OF  MOTION 

An  order  obtained  upon  an  affidavit  of  service 
of  notice  of  motion,  but  which  service  after- 
wards  appears  to  have  been  irregular,  will 
be  discharged  with  costs.    , 

This  was  a  motion  to  discharge  an  order  of 
the  Vice-Chancellor  of  England  dismissing 
with  costs  a  notice  of  motion  by  one  of  the  de- 
fendants to  discharge  his  Honour's  order  for 
the  appointment  of  a  receiver  in  this  cause,  and 
also,  to  discharge  the  last- mentioned  order. 

Mr.  Teed,  for  the  defendant,  Robertson, 
stated,  that  since  the  dismissal  of  the  applica- 
tion to  the  Vice-Chancellor,  an  affidavit  bad 
been  filed,  from  wh'ch  it  appeared  that  hia 
Honour's  order  appointing  the  receiver  had 
been  mad©  upon  an  incorrect  affidavit  of  ser- 
vice of  motion  by  the  plaintiffs.  The  latter 
notice  of  motion  for  Thursday,  the  4th  of  June, 
had  not  been  served  upon  defendant's  town 
agent  until  ten  o'clock  at  night  on  Monday,  the 
21  St  of  June.  By  the  22nd  of  the  Orders  of 
October,  1842,  notices,  &c ,  served  after 
8  o'clock  in  the  evening  are  to  be  deemed  to 
have  been  ser^'ed  on  the  following  day ;  hence, 
in  the  present  case  there  were  not  the  two  clear 
days  required  by  the  New  Orders  of  May, 
1845,  No.  16,  Art.  47,  between  the  service  of 
such  notice  and  the  day  therein  named  for 
hearing  the  motion.  The  country  solicitor  in 
this  case  appeared  in  court  on  the  Thursday, 
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I  dutt  lie  had  not  had  tiiae  to  Hwtmct 
counsel,  but  neverthekst  the  mnder  wae  made, 
the  Vice-Chanedbr  deeonng,  as  it  waa  beUevedy 
that  his  appeansce  waived  anjr  irregiiUhty  of 
aenrice. 

Mr.  /.  Parker  and  Mr.  Bazaigettt  for  the 
plaintiff  contended,  that  as  this  objection  had 
not  been  taken  before  his  honour  on  the  de- 
fendant's motion  to  dismiss  the  said  cnrder 
upon  which  occasion  the  appointment  of  the 
receiver  had  been  confirmed  on  the  merits,  the 
defendant  had  by  his  subsequent  conduct 
waived  the  irregularity. 

The  Lord  Chancellor  said,  that  the  order  ap- 
pointing the  receiver  having  been  obtained 
upon  an  incorrect,  not  to  say  false  affidavit  of 
service  of  notice,  and  as  it  were  exparte,  it 
<learly  could  not  stand.  It  was  a  very  impor- 
tant case,  and  the  motion  must  be  allowed. 

Mr.  Parker  suggested,  that  no  costs  would 
be  given  for  the  discussion  of  the  unsuccessful 
motion  before  his   Honour  to  discharge  the 
order,  as  the  defendant  had  rested  his  case  on 
the  merits,  and  filed  long  affidavits  in  support ; 
but  his  lordship  remarked,  that  he  could  not  j 
discriminate  between  what  might  and   what| 
might  not  have  been  necessary,  and  therefore, ' 
decreed  the  costs  in  the  court  below  and  of  the ' 
present  application  to  this  defendant  and  the 
others  (represented  by  Mr.  Southgate)  who  had 
been  served. 


Richardson  v.  Moore.    Dec.  22nd,  1846. 

ORDER  TO    STAY    PROCEEDINGS. 

An  order  to  stay  proceedings  and  pay  the 
costs,  obtained  exparte  and  without  notice, 
is  irregular. 

The  facts  are  reported  in  the  last  volume  of 
the  L.  O.,  p.  516. 

Mr.  Cooper  and  Mr.  Daniel  now  appealed 
from  the  order  of  Vice-Chancellor  iiCn*^*<  Bruce, 
made  on  the  2/th  of  July  last,  and  whereby  his 
Honour  directed  that  all  the  procedings  against 
the  defendant  should  be  stayed  until  further 
order,«and  that  the  costs  should  be  paid  as  be- 
fore directed. 

Mr.  Toller  supported  the  order. 

The  Lord  Chancellor  remarked,  that  there 
were  several  objections  to  it,  but  one  irregu- 
larity in  it  was  fatal.  The  order  had  been  ob- 
tained against  the  plaintiff  behind  his  back  and 
without  notice  to  him.  It  therefore  could  not 
be  supported,  and  must  be  rescinded  with 
costs. 


Smithy.  Guy,  Branwiny.  Gug.  Dec.  17>  1S46, 

creditors'     suits. —  INTERVENTION     OF 
STRANGER. — TRANSFER   OF  CAUSES. 

The  court  will  not  change  the  conduct  of  in- 
quiries in  the  Master*s  office  in  a  creditor's 
suit  upon  the  application  of  a  stranger  to 
that  suit. 

If  causes  in  different  courts  are  to  be  trans- 


f erred  to  am  pdga^  ffte  gmerwi  nO^UU 
irtmsferimtoihai  emuri  m  mkitk  a  deem 
was  first  mads. 

Two  bills  had  been  filed  relative  totlieertste 
of  a  certain  teatatpr  agamst  the  defendant  as 

administrator,  with  the  will  annexed,  cf  the 
said  testator's  surviving  devisee  in  trust.  Hk 
first  had  been  set  down  bdore  the  Vice-Chan- 
cellor  of  England,  and  was  a  simple  ereditoi's 
suit.  The  second  before  Vice-Chancellor 
fVigram,  was  also  a  creditor  s  bill,  bat  involved 
many  complicated  circumstances,  and  aUeged 
misappropriation  of  trust  funds  bjr  the  testa> 
tor's  devisees  in  trust.  The  decree  in  SauMv. 
Gug  was  in  the  ordinary  form,  with  the  additioa 
that  the  Master  should  be  at  liberty  to  adopt 
any  of  the  accounts  directed  by  the  decree  m 
Branwin  v.  Guy ;  the  decree  in  the  latter  snit 
having  been  obtained  prior  to  that  in  ^ 
former 

Mr.  Roll,  (with  whom  was  Mr.  Toiler,)  npon 
the  grounds  of  the  expense  and  inconvenience 
of  separate  inquiries  and  reports  of  differmt 
Masters  in  respect  of  the  same  estate;  the 
great  contrariety  of  interests  between  the  re- 
spective plaintiff's;  the  aUeged  friendliness  of  the 
defendant's  answer  to  the  bill  of  the  plaintifl^ 
Branwin,  and  the  consequent  fadility  of  admit- 
ting proof  of  debts  to  the  prejudice  of  the 
plaintiff,  Smith;,  moved  on  benalf  of  the  latter, 
to  the  effect  that  the  administration  of  one  ef 
the  suits  might  be  stayed,  and  that  the  plsintiffj 
Smith,  miglit  have  the  conduct  of  the  proceed- 
ings in  the  other;  or,  that  such  order  mght  be 
made  as  would  enable  the  accounts  to  be  taken 
before  all  parties,  and  thus  prevent  two  de- 
crees. It  was  admitted  that  the  parties  in  the 
first  cause  had  been  hitherto  served  wiA  all 
warrants  to  attend  proceedings  in  the  aecood, 
but  there  was  no  security  that  such  courte^ 
would  be  continued.  Smith  had  not  proved 
as  a  creditor  in  the  last  suit. 

The  Lord  Chancellor,  without  hearing  the 
other  side,  said  it  was  a  new  doctrine  to  ssk 
the  court  to  interfere  with  proceedings  under  a 
decree  in  a  suit  at  the  interposition  of  an  s^ 
plicant  who  was  a  stranger  to  that  suit.  It  was 
certainly  very  desirable  to  save  the  expense  of 
double  proceedings,  and  an  order  mi||[ht  he 
made  to  refer  both  causes  to  the  same  Master, 
with  liberty  for  the  plaintiff.  Smith,  to  attend 
the  proceedings.  It  the  parties  wished  it.  one 
of  the  causes  might  be  transferred  to  the  court 
in  which  the  other  was  set  down ;  and  the  re- 
gular practice  was  to  transfer  to  that  court  in 
which  a  decree  had  been  first  pronocmced. 
Costs  of  the  application  to  be  costa  in  the 
cause. 

Mr.  Craig  asked  to  which  of  the  causes  were 
the  costs  of  the  defendant,  Guy,  who  appeared 
in  both,  to  be  referred ;  but  his  lordship  made 
no  order  in  respect  of  them,  intimating  that 
they  would  be  paid  out  of  any  funda  which 
might  be  brought  into  court. 


St^^mmrefUfUi  BoAr^—FiM  OAtOor 


I  r.  Watt.    Jwamrj  16, 1847. 

cm.— BILL  OF    DI8COVBKY.— OEDBR    125 
OP  ORDBR8  OP   1845. 

Jits  it  not  a  svMdaU  reason  far  rtf using  to 
a  successful  defendami  the  costs  qf  a  bill  of 
diseocery,  thai  he  has  asked  for  a  discovery 
^  many  matters  of  which  he  has  not  been 
vble  to  make  use  in  his  defence. 

In  this  caase  a  qoeation  was  ndaed  on  farther 
directions,  as  to  the  costa  of  a  hill  of  discovery 
filed  by  one  of  the  defendants.  The  suit  was 
for  specific  performance.  By  his  hill  the  de 
fendant  asked  for  a  discovery  of  various  alleged 
^Touods  of  defence ;  namely,  the  employment 
of  puiTerSyand  the  want  of  a  title  in  the  vendors, 
none  of  which  turned  out  to  he  availahle,  as 
well  as  of  one  upon  which  the  suit  was  ulti- 
mately  decided  in  his  favour.  It  was  alleged, 
on  the  part  of  the  plaintiff,  that  an  immense 
mass  of  unnecessary  matter,  in  consequence 
of  these  allegations,  in  respect  to  which  tne  de- 
fendant had  not  made  out  his  case,  had  heen 
put  iipott  the  file ;  and  that  the  costs  thus  oc- 
casioned, under  the  125th  Order  of  1841,  ought 
not  to  be  allowed. 

Mr.  Kindefsley  and  Mr.  Chandless  for  the 
disallowance  of  the  costs. 

Mr.  Turner  and  Mr.  Daniel  were  on  the 
other  side;  but 

Lord  Lauffdaie,  without  calling  upon  them, 
said  that  the  general  orders  gave  the  court  a 
discretion,  as  to  costs  in  the  case  of  a  bill  of 
discovery ;  but  he  did  not  agree  with  the  pro- 
position, that  the  costs  ought  to  be  given  onlv 
-where  the  discovery  had  been  made  use  of. 
There  might  be  many  cases  in  which  the  re- 
quiring &e  discovery  might  be  very  proper, 
while  yet  it  might  turn  out  that  no  useful  dis- 
covery could  be  obtained.  A  p^aintifF  who 
-filed  a  bill  which  he  could  not  sustain  might 
drive  the  defendant  to  file  a  bill  of  discovery, 
not  knowing  what  the  facts  really  were.  There 
was  no  reason  here  to  think  that  this  bill  had 
not  been  filed  bond  fide,  and  therefore  the  costs 
must  follow  the  event  of  the  original  suit. 


Combes  v.  Ramsay.    January  21,  1847. 

JILL,  AMOUNT  OP. — CONSTRUCTION  OP  68TH 
ORDER  OP  MAY,  1845. — DUE  DILIGENCE. 

After  an  application  to  amend,  under  the  6Sth 
Order  of  May,  1845,  has  been  refused  by 
the  Master,  and  the  Master*s  decision  has 
been  affirmed  on  appeal,  the  plaintiff  is  at 
liberty  to  renew  his  apphcation  to  the 
Master,  on  fresh  evidence,  and  to  appeal 
again  to  the  court. 

If  a  plaintiff  can  show  a  reasonable  ground 
for  delaying  his  application,  in  consequence 
of  his  expecting  further  information  from 
3ome  proceeding  in  another  suit,  the  exigency 
of  the  order,  as  to  due  diligence,  will  have 
been  complied  with. 


Tbm  wm  «a  mni  malmi  froii  a  < 
of  Master  Fairer,  for  lemps  to  aaend  the  oiigi- 
Dal  and  sopplsmental  bllU  in  the  above  cmms, 
the  Master  hcriDg  idiissd  the  m^catioB.  A 
similar  application  was  made  in  December  lasl^ 
whieli  was  also  refused,  and  on  appeal  to  his 
Honour  the  Vice-Chanedlor  of  England,  the 
judgment  of  the  Master  was  affirmed.  From 
the  judgment  of  his  Honour  the  plaintiff  wf- 
pealed  to  the  Lord  Chancellor,  hot  his  lordsU^ 
refused  to  hear  the  appeal,  on  the  groaod  that, 
according  to  the  Atat.  3  &  4  W.  4,  c.  94,  s.  13, 
and  the  construction  put  upon  that  statnte  in 
Christ's  Hospital  v.  Guunger,  1  Phil.  634,  the 
appeal  to  the  Vice-Chancellor  was  final.* 

A  further  affidavit  was  then  filed  in  order  to 
meet  the  objection  suggested  by  his  Honour  in 
his  iudgment,  and  the  application  was  renewed 
before  the  Master,  and  refused,  whereupon  an 
appeal  was  made  to  the  Chancellor,  under  the 
aboire  section  of  the  3  &  4  W.  4,  c.  94,  which 
authorises  an  appeal  to  the  Lord  Chancellor, 
Matter  of  the  Roils,  or  Vice-Chancellor;  but 
his  lordship  refused  to  hear  it,  on  the  ground, 
that  having  authority  under  the  act  creating 
the  new  Vice-Chancellors,  to  transfer  causes  to 
them,  and  having  determined  not  to  hearorigi« 
nal  causes,  the  application  was  not  properly 
made  to  him.     Hence  the  nresent  application. 

l^e  reasons  alleged  for  tne  application  were 
shortly  these : — ^Thie  original  bill  was  filed  for 
the  redemption  of  an  estate  charged  with  an 
annuity  against  the  trustee  and  personal  repre- 
sentatives of  the  annuitant,  and  the  trustee 
under  the  annuity  deed,  having,  ehoitly  after 
the  bill  was  filed,  sold  and  conveyed  the  property 
to  four  other  parties,  a  supplemental  bill  was 
filed  in  July,  1845,  making  the  purchasers 
defendants  to  the  suit.  In  August,  1845,  the 
trustee  put  in  his  answer,  and  as  a  bar  to  the 
plaintiff's  claim,  stated,  that  in  1826  a  decree 
of  foreclosure  had  been  obtained  upon  a  mort- 
gage executed  by  the  party  through  whom  the 
plaintiff  claimed.  In  August  following,  the 
purchasers  and  the  trustee  put  in  their  answer; 
but  the  personal  representative  of  the  annuitant 
did  not  put  in  her  answer  till  May,  1846.  On 
the  answer  of  the  trustee  being  laid  before 
counsel,  he  advised  that  a  fresh  suit  should  be 
instituted  for  the  purpose  of  getting  rid  of  the 
decree  of  foreclosure  which  it  was  alleged  had 
been  opened  by  a  subsequent  satisfaction  of 
the  mortgage  debt.  A  bill  was  accordingly 
filed  by  the  same  plaintiff  in  April,  1846, 
against  the  personal  representatives  of  the 
mortgagee,  praying  to  have  the  decree  of  fore- 
closure reversed,  and  for  a  reconveyance ;  and 
the  principal  defendant  to  this  bill  filed  a  de- 
murrer, which  was  overruled,  and  afterwards 
obtained  several  orders  for  time  to  answer,  so 
that  the  plaintiff  had  been  unable  to  obtain  his 
answer  until  December  last.  I1ie  answer  of 
the  personal  representative  of  the  annuitant  to 
the  8upf)lemental  bill  was  put  ia  on  the  7th  of 
May,  1846,  so  that  the  time  for  amending  ex- 


*  For  the  hearing  before  the  Chancellor  see 
33  Leg.  Obs.,  p.  164« 
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pired  on  tbe.  27tb  of  July.  It  wu  proviad  by 
tbe  affidavits  in  support  of  the  application, 
that  before  the  time  expired,  counsel  was  con- 
sulted as  to  amendin^^  but  that  be  advised  the 
accounts  should  not  be  settled  until  after  the 
answer  bad  been  obtained  to  the  bill  for  setting 
aside  the  decree  of  foreclosure.  Tbe  defendants, 
however,  having  intimated  their  intention  to 
move  to  dismiss,  the  accounts  were  settled, 
and  a  warrant  was  taken  out  before  the  Master 
for  leave  to  amend  on  the  2d  of  November 
last,  when  the  application  was  refused  as  above 
mentioned. 

Mr.  Cooper  and  Mr.  Miller  in  support  of 
the  appeal. 

Mr.  Spence,  Mr.  SHnton,  and  Mr.  Jervis, 
contr^ 

The  Vice'Chancellor  said,  that  as  there  ap- 
peared to  have  been  good  grounds  for  waiting 
until  tbe  answer  to  the  bill  to  set  aside  the 
foreclosure  had  come  in,  he  should  grant  the 
application,  if  the  plaintiff's  counsel,  on  looking 


son  of  unsound  mind,  and  a  proper  penon  to 
be  confined;  and  that  I  bare  formed  this 
opinion  from  the  following  fact,  that  shelaboois 
under  delusions  of  various  kinds,  and  that  die 
is  dirty  and  indecent  in  the  extreme. 

(Signed)    "Thomah  Willmott.*' 

The  other  certificate  followed  the  same  form, 
but  stated — "  I  have  formed  this  opinion  from 
conversation  I  have  this  day  had  vrith  the  saud 
M.  E.  R. 

(Signed)    "William  Griffith." 

Mr.  Parry  moved  that  tbe  lunatic  might  be 
discharged.  He  contended  that  the  order  was 
bad  because  all  th3  particulars  required  br 
the  8  &  9  Vict.  c.  100,  s.  45,  respecting  the 
state  of  the  lunatic  had  not  been  ^riren.  And 
that  the  certificates  were  defective  becanse  thef 
did  not  comply  with  the  46th  section  in  statiajr 
"  any  fact  or  facts  "  upon  which  tbe  opinion  of 
the  medical  man  has  been  formed.  In  h  n 
Felb  a  general  statement  was  held  an  insuiE- 


through  that  answer,  should  consider' that  it  |  cient  statement  of  facts  on  which  the  opinion  of 


rendered  an  amendment  necessary. 


(Before  the  Four  Judges.) 
In  re  Skuttleworth,    Michaelmas  Term,  1846. 

LUNATIC.  —  ORDER.  —  MEDICAL     CER- 
TIFICATE. 


insanity  hai  been  formed. 

Sir  John,  Bayley  contri  was  not  heard. 

Lord  Denman,  G.  J.  The  case  appears  to 
me  entirely  unexceptionable.  It  is  said  that 
the  act  of  parliament  is  peculiar  in  its  terms, 
and  that  those  terms  must  be  exactly  observed, 
and  that  no  person  should  have  a  right  to  send 
another  to  an  asylum  unless  the  order  contained 
all  the  particulars  which  are  set  forth  in  a  form 
of  order  contained  in  the  act.  The  question 
which  first  presents  itself  i'',  whether  the  re- 
quisite statements  do  or  do  not  sufficiently  sp- 
in my  opinion  they  do. 


An  order  for  the  detention  of  a  hm^ztic  under 
the  8  iV  9  Vict,  s,  100,  *.  43,  is  good,  al- 
though all  the  particulars  enumerated  in  the  |  pear  in  this  order, 

form  annexed  to  the  act  are  not  set  out  if  the  I  The  statement  with  respect  to'  the  religion  of 
act  is  substantially  complied  with.  the  lunatic  was  made  to  the  full  extent  of  ^ 

TA-  r^^^  o/"  ^  .«-//;«« 7  ^^t:e^»t^  /.;^-«  •«   knowledge  of  the  person  who  made  it.  He  s^d 
Ine  form  of  a  medical  certificate  gicen  tn  i  .    .    .,  »,     ,        *^  r  •  •  •     -  -.-  u^iur 

lent  mil  sujice.  A  LtM  in  a  certifi- 1  ^'»  H"  ''""'^  °0.  '"'^  "J"  fPP»a««l  ^  be^ 
cate.  thatalunalic-laboursunderdelusioJ}^^*'  >t  was  possible  forhim  to«ay.  .Th«,jn& 
0/  various  kinds,  and  is  dirty  and  indecent  .««?«<:'  ^  ««  statement  of  the  previous  l.;st<^ 
in  the  extreme."  is  a  suficiint  .tafmen/ ,•"/*«  P««o°'.*«?  "^  * '^■'^^f"''  f"®' 
and  in  another  certificate,  a  statement  that !"«"   «"['="«  fY""  ['?''°<"  go«nX'?to  t>ic  m.nutt 


the  medical  man  forms  his  opinion  from 
conversations  with  the  lunatic,  without  de^ 
scribing  their  purport,  was  held  sufficient, 

A  FEMALE  lunatic  confined  in  a  private 
asylum  was  brought  up  by  habeas  corpus  for  the 
purpose  of  being  discharged.  The  order  under 
which  she  was  confined  was  made  under  the 
8  &  9  Vict.  c.  100,  8.  45.  All  the  particulars 
required  by  the  form  given  in  the  act  were  not 
filled  np,  and  the  reason  for  the  omission  was 
stated  to  be,  that  the  lunatic  was  watched  by  an 
attendant  whom  she  feared.  The  statute  also 
requires  two  medical  certificates  to  be  given,  in 
which  the  medical  man  is  required  to  state  the 
facts  upon  which  be  has  formed  his  opinion. 
lliey  were  as  follows  :— 

"  I,  Thomas  Willmott,  being  a  surgeon  and 
apothecary  duly  qualified,  hereby  certify,  that  I 
have  this  day,  separately  from  any  other  medical 
practitioner,  visited  and  personally  examined 
JIf.  J5.  H.,  the  person  named  in  the  accompany- 
ing statement  and  order,  and  that  she  is  a  per- 


particulars  of  that  history ;  and,  if  any  one  bad 
long  exercised  a  particular  influence  over  tbe 
deranged  mind  ot  another,  it  was  impossible  to 
expect  that,  in  all  respects  whatever,  a  third 
partv  should  be  able  to  give  a  minute  account 
of  tlie  former  history  of  the  deran.fred  person. 
In  this  instance  it  would  be  particularly  diffi- 
cult, for  it  is  stated  that  she  was  in  a  constant 
state  of  alarm  from  one  unceasingly  watching 
her.     As  to  the  first  certificate,  the  language  of 
the  46th  section  gives  the  form  of  it,  and  the 
pre^nous  section  enacts  that  any  such  certificate 
shall  contain  certain  particulars.     These  pro- 
visions are  more  directory  tlian  essential,  and 
they  are  sufficiently  complied  with  if  parlies 
state  all  that  they  have  been  enabled  to  know  of 
the  state  of  the  persons  with  respect  to  whom 
they  are  about  to  put  the  act  in  force.    Then, 
as  to  the  first  certificate,  the  medical  man  stete* 
that,  in  his  opinion,  this  woman  required  to  be 
put  under  the  care  of  some  one,  for,  he  says^ 

■  3  Dowl.  8c  Lownd.  3/3. 
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she  laboured  under  certain  delusions,  and  was 
dirty  and  indecent  in  the  extreme.  It  is  mon- 
strous  to  expect  that  all  the  particulars  of  these 
delusions  should  be  stated.  It  is  enough  if 
skilful  persons  state  that  what  they  deem  to  be 
delusions  existed^  for  among  them  the  nature 
of  such  delusions  is  well  understood.  The 
latter  clause  of  the  certificate,  that  the  lunatic 
was  dirty  and  indecent  in  the  extreme,  is  itself 
sufficient  to  indicate  the  existence  of  a  delusion 
wh'ch  put  her  into  a  state  to  requird  protection, 
and  the  statement  of  the  particulars  might  be 
such  as  only  to  disgust  all  that  read  them. 
The  second  certificate  does  not  quite  follow  the 
act  of  (Kirliament.  This  is  to  be  regretted.  If 
it  had,  the  question  raised  might  have  been 
avoided.  Still,  if  it  states  what,  in  substance, 
is  equivalent  to  the  form  given  in  the  act,  it  is 
sufficient.  None  of  these  certificates  are  final. 
The  object  of  them  is  only  to  put  things  in  a 
train  of  inquiry ;  and  with  respect  to  the  nature 
of  the  facta  to  be  stated,  the  object  was  to  point 
out  the  sources  from  which  they  were  derived, 
so  as  to  make  that  inquiry  the  more  easy,  and 
not  to  enter  into  particulars  on  which  those 
who  read  them  might  not  be  able  to  form  any 
satisfactory  opinion.  It  seems  to  me  that  in 
those  respects  the  certificate  has  substantially 
complied  with  all  that  was  required.  But  the 
court  would  not  be  justified  in  setting  at  Uberty 
a*  person  still  in  such  a  state  as  to  be  dangerous 
to  the  public  and  to  herself.  It  seems  to  me 
that  the  court  would  be  abusing  the  very  name 
of  liberty  if  it  said,  "let  this  woman  be  restored 
to  liberty,"  when  it  could  only  be  a  curse  to 
herself  and  to  others. 

Coleridge,   Wightman,   and  Erie,  J.8,  con- 
curred. 

Rule  discharged. 

The  Queen  v.   The  Inhabitants  of  St.  Anne, 
Westminster.    Hilary  Term,  1847. 

PRACTICE.  — SESSION. — CASE   RESERVED. 

A  case  is  reserved  by  the  quarter  sessions  for 
the  opinion  of  this  court,  and  after  the  cer- 
tiorari has  issued,  to  bring  up  the  order, 
examination,  Sfc,  an  application  is  made  to 
the  court  to  be  allowed  to  take  an  additional 
objection  to  the  order,  when  the  case  comes 
on  for  argument. 

Held,  that  the  court  tpould  only  hear  argu- 
ment on  the  points  reserved  by  the  sessions. 

The  party,  at  whose  instance  a  case  is  granted 
by  the  sessions,  must  either  rely  on  the 
points  so  reserved,  or  abandon  the  case  and 
rely  on  any  other  point  which  may  be 
thought  available. 

On  appeal  agaiost  an  order  of  a  metropolitan 
magistrate,  for  the  removal  of  a  pauper 
from  the  parish  of  St.  Pancras  to  the  parish  of 
St.  Anne,  Westminster j  the  sessions  confirmed 
the  order,  subject  to  a  case  which  raised  two 
points  for  the  consideration  of  the  court. 
After  the  certiorari  lo  bring  up  the  order  of 
sessions,    examinations,   &c.^   issued   on  the 


23rd  of  April,  1S46,  an  application  was  made 
in  the  Bail  Court  by  Mr.  Pashley,  and  granted, 
that  when  the  case  came  on  to  be  heard  in  the' 
Crown  Paper,  that  he  might  be  allowed  to  take 
an  objection  to  the  order  of  removal,  in  addition 
to  and  independent  of  the  grounds  appearing  by 
the  case  reserved  by  the  sessions.  After  the 
case  reserved  had  been  argued, 

Mr.  Pashley  submitted,  on  the  authority  of 
the  rule  of  practice  laid  down  in  the  case  of 
Regina  v.  Heyop,^  that  he  had  a  right  to  be 
heard  on  the  objection  subsequently  taken  to 
the  validity  of  the  order  of  removal. 

Cur,  adv.  vult. 

Lord  Denman,  C.  J.  The  court  is  of  opinion, 
that  the  correct  rule  on  this  subject  was  laid 
down  by  Lord  Ellenborough  in  Rex  v.  Guilford,^ 
and  that  we  cannot  hear  this  objection  to  the 
order  of  removal.  The  sessions  heard  and  de- 
cided Uie  apped,  reserving  certain  questions 
for  the  opinion  of  this  court.  The  party  at 
whose  instance  the  case  was  granted,  must 
either  proceed  with  the  case  reserved,  waiving 
any  other  objections  to  the  order  of  removal, 
or  must  abandon  the  case  and  rely  on  any  other 
objections  which  may  be  thought  available. 
To  prevent  any  doubt,  we  shall  direct  a  rule  to 
be  drawn  up  that  ^nll  settle  the  practice  in  con- 
formity with  our  opinion. 


<h\xttxCi  ^txid^  $v!crttc(  Court. 

Jones  V.  Dams,    Jan.  18th,  1847. 

{Coram  Erie,  J.) 

MOTION  TO  SET  ASIDE  AN  APPEARANCE 
WHICH  HAD  BEEN  ENTERED  FOB  DEFEN- 
DANT SEC.  STAT.  AND  SUBSEaUENT  PRO- 
CEEDINGS, WHEN  TOO  LATE. 

The  goods  of  a  defendant  {for  whom  an  ap' 
pearance  had  been  entered  sec.  stat.,  and 
judgment  signed  for  want  of  a  plea)  were 
seized  in  execution  under  a  fi.  fa.  on  the 
23d qf  December.  .  On  the  IS ih  qf  January 
a  motion  was  made  to  set  aside  the  appear^ 
ance  and  subsequent  proceedings,  on  the 
ground  that  the  defendant  had  never  been 
served  with  any  process,  and  that  the  levy 
was  the  first  intimation  he  had  that  any 
action  had  been  brought  against  him :  Held, 
that  this  application  was  made  too  late, 

Hawkins  moved  for  a  rule  calling  upon  the 
plaintiflf  to  show  cause  why  the  appearance  that 
had  been  entered  herein  sec,  stat.  and  all  sub- 
sequent proceedings  should  not  be  set  aside 
for  irregularity  with  costs.  The  ground  on 
which  the  motion  was  made  was,  that  the  de- 
fendant had  never  been  sen-ed  with  any  pro- 
cess, and  that  the  first  notice  that  he  had  of 
any  proceedings  had  been  taken  against  him 
was  on  the  23d  of  December  last,  when  his 
goods  were  seized  under  a/. /a.  for  18/. ;  the 


'  31  L.  O,  677,  and  2  New  Session  Cases, 
270. 
c  2  Chit.  R.  284; 
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and 


sppeannce  bad  been  entered  «<e.  $tat 
juognient  signed  for  want  of  a  plea. 

ErU,  J.  This  motion  is  made  too  late. 
Wby  bas  the  defendant  let  to  long  a  period 
pass  ?  ^  It  appears  that  bit  goods  were  taken  in 
execution  twenty  days  before  Term,  and  the 
probability  is  that  the  buliff  has  paid  o^er  the 
money. 

Hawkins.  Distinct  notice  was  given  to  the 
bailiff  that  this  motion  woold  be  made  to  the 
court 

Erie,  J.  That  is  done  in  very  many  cases, 
and  nothing  further  is  done  in  the  matter. 
Now,  if  this  rule  was  made  absolute,  the  sheriff 
might  be  made  Uable,  after  having  done  whai 
he  was  bound  to  do  by  the  writ,  and  after  he 
has  in  all  probability  paid  over  the  money. 
This  is  a  position  in  which  he  ought  not  to 
be  placed  by  the  unreasonable  delay  of  the  de- 
fendant. Therefore,  on  the  present  facts,  as 
stated,  I  think  the  rule  ought  to  be  refused. 

Rule  refused. 


Hambedffe  v.  De  La  Cruet  and  Francois, 
chaelmas  Term,  Nov.  25,  1846. 


Mi- 


OF 


ENTERING   APPEARANCE.  —  AUTHORITY 
PARTNER. — PROCEEDINGS  SET  ASIDE. 

One  partner  has  no  authority  to  direct  an  ap- 
pearance to  be  entered  for  his  co-partner, 
in  an  action  against  them  jointly  as  part- 
ners,  and  where  an  appearance  has  been  so 
entered  with  the  knowledge  qf  the  plaintiff's 
attorney,  the  court  will  set  aside  the  pro- 
ceedings with  costs. 

In  this  case  an  order  had  been  made  by 
Erie,  J,,  directing  that  the  appearance  entered 
for  Francois  with  the  other  defendants,  and  all 
subsequent  proceedings,  should  be  set  aside, 
with  costs  to  be  paid  by  the  plaintiff.    That  the 
defendant  Francois  should  be  discharged  out  of 
custody,  if  within  four  days  he  paid  into  court 
the  sum  of  57/.  5«.,  which  sum  was  to  be  paid ' 
to  the  plaintiff  in  case  the  court  should  set  I 
aside  the  order  as  to  the  discharge  of  Francois,  I 
and  he  was  not  rendered  to  gaol  within  four  i 
days  after;  bat  in  case  the  order  was   not' 
set  aside,  or  the  defendant  rendered  to  gaol,  I 
then  that  sum  was  to  be  returned  to  Francois.  I 
To  set  aside  this  order,  a  rule  nisi  had  been  ob-  | 
tained  on  a  former  day  of  the  term,  and  the 
facts  of  the  case  appeared  to  be  these :— The 
two  defendants  had  been  partners  up  to  1844, 
when  they  dissolved  partnership,  and  as  part- 
ners they  were  sued  in  the  present  action ;  the 
writ  of  summons,  however,  having  been  served 
npon  De  La  Cruet  only.    When  so  served  the 
latter  alone  went,  and  for  himself  and  Francois 
obtained  time  from  the  plaintifi*'s  attorney,  upon 
the  terms  of  a  judge's  order  for  the  debt  and 
costs  being  given.    To  effect  this  the  plaintiff's 
attomev  went  with  and  introduced  De  La  Cruet 
to  another  attorney,  whom  the  latter  instructed 
to  appear  for  Francois  and  consent  to  the 
judge's  order.    Default  was  afterwards  made 
m  the  performance  of  that  order^  and  in  pursu- 


ance of  its  tenofl  judgment  bad  been  signed, 
and  Francois  taken  in  execution  fair  the  sum  of 
57/.  Ss,,  whereupon  the  above  order  of  Erk,  J. 
was  made. 

Wise  DOW  showed  cause,  ud  8«bautted,tfaat 
one  partner  bad  not  at  any  time  autbontj  to 
enter  an  appearance  or  confess  iudgmeot  for 
another.  The  court  then  callea  on  the  odwr 
side  to  answer  that  objection. 

Allen,  Seijeant,  (fieri/ with  him,)  contra.  Oa 
principle  one  partner  has  authority  to  direct  tt 
appearance  to  be  entered  for  bia  co-partiw. 
But  at  all  events,  if  that  be  not  so,  the  only  re- 
medy was  by  an  action  against  tho  attorney  who 
entered  the  appearance. 

Maule,  J.  That  attorney  here  spears  to  be 
a  perfect  stranger  to  the  defoidant  Francois, 
and  is  the  latter  to  continue  in  custody  untii  he 
has  recovered  in  an  action  against  such  at- 
torney ? 

Allen,  Serjeant.  There  would  be  an  equal 
hardship  on  the  plaintiff  in;holding  otherwise 
The  cases  of  Reg  v.  AddingUm,  Say.  259,  nA 
Stanhope  v.  Firmm,  3  Bing.  N.  C.  301.  are  au- 
thorities in  support  of  this  poaitioii. 

WUde,  C,  J.  These  cases  in  effect  only 
show,  that  where  no  injustice  is  done,  the  comt 
will  leave  the  party  to  proceed  against  the  at- 
torney. Here,  however,  the  plaintiff's  altoniey 
takes  De  La  Cruet  to  the  other  attorney,  a  per- 
fect stranger  to  the  latter,  who  is  thereupoa  ia- 
structed  to  enter  an  appearance,  and  conwet  to 
the  judge's  order  on  behalf  of  Francois.  Thii 
is  enough  to  render  the  plaintiff  liable  in  rewect 
of  the  proceedings  against  Fxaacois,  and  « 
there  was  clearly  no  authority  ffiven  by  tk 
latter,  the  rule  must  be  discharged  wiUi  costs. 

The  rest  of  the  court  concurred. 

Rale  discharged  with  costs. 


Nye  V.  Roche.    Hilary  Term,  1847. 

FRIVOLOUS    PLBA,    DBlfURItBR    TO,    KABLV 
HBAKINO  OF. 

The  court  upon  motion  will  direct,  that  th 
demurrer,  to  a  plea  which  appears  to^U 
frivolous  and  put  in  for  delay,  be  placed  ai 
the  top  of  the  special  paper,  so  as  to  sec^ 
its  being  heard  as  soon  as  possible. 

In  this  case  a  summons  bad  been  takes 
out  before  Pollock,  C.  B.,  to  set  aside  a  fda, 
which  alleged  that  the  defendant  did  not  pre- 
mise modo  etformd,  but  was  refused,  the  plaintif 
being  left  to  demur,  which  be  subsequently 
did.  The  declaration  was  on  a  promisaoiy 
note  by  the  payee  against  the  maker. 

Bramwell  now  applied  to  have  an  early  3ay 
fixed  for  the  hearing  of  the  demurrer.  The 
plea  here  was  clearly  in  contravention  of  tbf 
new  rules,  and  being  evidently  put  in  for  t^ 
purposes  of  delay,  the  court,  it  was  sobmitted, 
would,  on  the  authority  of  WUstm  v.  Jhektr,  i 
Dowl.  P.  C.  83»  grant  the  present  appUcatioa. 

Bf  the  Court.  Let  the  cause  be  put  at  tk 
head  of  the  special  paper,  so  as  to  be  lakeaM 
on  the  next  special  paper  dav. 

AppiicatMm  KFaated. 
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Court  of  e^pt^tqfux. 

Talbot  y.  BuJkley,    Graham  v.  SandrimeUi. 

SittiiigB  after  Michaelmas  Term,  Dec.  12, 1846. 

AFFIDAVIT  TO    HOLD    TO    BAIL.  — JODGfi'S 
ORDER   FOR  ARREST. 

The  court  has  fwwer  to  discharae  out  of  cus- 
tody a  defendant  arrested  hy  order  of  a 
judye  under  the  I  ^  2  Viet.  c.  110,  and 
the  defendant  may  use  afidamts  to  contra- 
dict or  explain  those  on  which  the  order  was 
granted,  and  such  qffidavits  may  be  an- 
awered  by  the  plaintiff  in  showing  cause, 

A  party  arrested  under  the  1^2  Viet,  c.  1 10, 
may  appeal  to  another  judge,  subject  to  his 
opinion  being  reviewed  by  the  court. 

Where  an  order  is  improperly  made  under  the 
142  Vict,  c,  110.  the  defendant  is  not  en- 
titled to  set  aside  the  eapias,Jtut  only  to  be 
disharged  out  of  custody. 

An  affidavit  that  deponent  has.  been  informed 
that  defendant  had  said  that  he  was  about 
to  go  abroad  is  not  sufficient  to  obtain  an 
order  for  arrest  under  the  1^2  Vict.  c. 
110. 

An  afidacit  for  arrest  under  the  \  Sf  2  Vict. 
c.  110,  stated  an  edict  of  a  foreign  consul 
requiring  the  defendant  to  return  to  the 
foreign  country  within  a  certain  time,  which 
time  had  then  elapsed :  Held,  insufficient  to 
found  the  order, 

Talbot  V.  Bulkeley.— The  defendant  havinff 
"been  arre^d  nnder  a  judi^e's  order,  deposited 
ixione^  in  lieu  of  bail.  The  affidavits  in  sup- 
port of  the  order  stated,  that  the  deponent  was 
informed  that  the  defendant  had  said  that  he 
^ras  about  to  f^o  abroad.  A  rule  was  obtained 
calling  on  the  plaintiff  to  show  cause  why  the 
deposit  should  not  be  returned. 

Hwn^rey  showed  cause  upon  additional  affi- 
davits statinff  that  the  defendant  had  since  gone 
to  reside  abroad.  He  sdso  argued  that  the  1  & 
2  Vict.  c.  1 10,  vested  the  judffe  with  the  discre- 
tion of  making  an  order  for  the  arrest  of  a  de- 
fendant about  to  quit  the  country,  and  that  the 
court  had  no  jurisdiction  to  rescmd  the  order. 
Martin  contr^  contended  that  the  court  had 
jxunsdiction  under  the  6th  section  of  the  1  &  2 
Vict.  c.  110.  He  cited  Finlay  v.  Ellrfsen,  2 
£ast,  453. 

C^.  adv,  vult, 
Graham  v.  Sandrinelli, — In  this  case  the  de- 
fendant was  arrested  for  1,900/.,  by  order  of 
^rle,  J.,  founded  on  an  affidavit  made  on  the 
20th  October,  which  stated  that  an  advertise- 
ment appeared  in  the  Times  newspaper  of  the 
15th  September,  of  an  edict  of  the  Austrian 
^umsnl  at  Smyrna,  on  the  Ist  August,  staUng 
fthatthe  defendant  had  absconded  from  Smyrna, 
and  that  be  was  accused  of  fraudulent  bank- 
jmptcy,  and  requiring  him  to  appear  at  Smvma 
xn  seventy  days,  and  offering  a  safe  conuuct. 
Onie  affidavit  concluded  bv  stating  that  the  de- 
ponent believed  that  the  defendant  would  quit 
jCngland  nidras  apprehended. 


The  defendant  having  been  arrested,  applied 
to  Piatt,  B.,  to  set  aside  the  order  of  Erie,  J., 
and  all  subsequent  proceedings,  upon  affidavits 
that  defendant  intended  to  remain  in  England. 
An  appUcation  was  then  made  to  the  court,  and 
the  points  raised  being  similar  to  the  last  case, 
with  the  additional  question  as  to  whether  the 
defendant  could  appeal  to  another  judge  to  re- 
scind the  order,  the  court  took  time  to  consider 
its  powers  and  duties  under  the  1  &  2  Vict.  c. 
110. 

Cur,  adv,  vult, 

Parke,  B.  Before  the  late  statute  any  judge 
of  the  superior  courts  might  have  ordered  an 
arrest,  subject  to  review  by  the  court,  and  if 
the  court  thought  the  order  improper,  either 
from  a  defect  in  the  affidavit  to  hold  to  bail,  or 
because  an  improper  discretion  was  exercised 
by  the  judge,  they  would  have  set  the  order 
aside.  It  is  clear  that  from  the  terms  of  the 
6th  section  of  the  1  &  2  Vict.  c.  110,  the  court 
has  power  to  set  aside  the  order,  and  there  is 
nothing  in  that  statute  to  take  away  the  general 
control  previously  possessed  by  the  court  over 
a  single  judge  acting  in  matters  pending  in 
court.  The  party  arrested  may  use  affidavits 
to  contradict  or  explain  those  on  which  the 
order  was  granted,  and  those  affidavits  may  be 
answered  by  the  plainUff  in  showing  cause.  In 
addition  a  right  is  given  to  the  ^rson  arrested 
to  take  the  opinion  of  another  judge  as  to  the 
propriety  of  his  discharge,  this  opinion  being 
a^ain  subjected  to  be  reviewed  by  the  court 
above.  With  respect  to  Graham  v.  Sandrinelli, 
we  think  that  my  brother  Piatt  was  right  in  not 
granting  an  order  to  the  extent  asked,  as  the 
capias  certainly  ought  not  to  be  set  aside ;  but 
whether  he  was  right  in  refusing  to  discharge 
the  defendant  is  not  material  now,  because  we 
think  that  my  brother  Erie  was  wi-ong  in  mak- 
ing an  order  to  arrest  on  such  an  affida^t.  It 
is  probable  he  did  not  advert  to  the  circum« 
stance  that  the  Anstaian  edict  called  on  the 
defendant  to  appear  at  Smyrna  in  seventy  days, 
and  that  the  seventy  days  had  expired  before 
the  application  was  made.  Whilst  thev  were 
runmng  be  might  have  thought  that  the  de- 
fendant would  have  obeyed  the  order  and  gone 
abroad.  The  defendant  must  therefore  be  dis- 
charged out  of  custody.  In  Talbot  v.  Bulkeley^ 
we  think,  that  if  it  were  not  for  the  matters 
disclosed  on  the  affidavits  used  on  showing 
cause,  the  defendant  would  be  entitled  to  have 
the  deposit  returned.  But  these  affidavits  raise 
a  question  upon  which  the  defendant  has  not, 
had  an  opportunity  of  being  heard,  vix. 
whether  he  has  not  since  the  arrest  broken  up 
his  establishment  and  gone  to  reside  abroad. 
That  question  must  therefore  be  referred  to  the 
Master. 

Hotham  v,  Johnson,  P.  O.     Hilary  Term,  3rd 
January,  1846. 

BBVBRAL   PI-EA8.— FUBLIC   OPFICBR. 

In  an  action  against  the  public  oficer  qf 
a  joint-stock  bank,  the  court  wiU  aUow 
the  pendant  to  plead  that  he  is  not  a 
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public  officer,  together  with  non  assumpsit, 
unless  the  plaintiff  gives  an  undertaking 
not  to  sue  out  execution  against  the  defend- 
ant personally. 

In  an  action  againt  a  public  officer  of  a  joint- 
stock  bank, 

Unthank  had  obtained  a  rule  nisi  to  plead— 
let,  Non  assumpsit  J  2nd,  That  defendant  was 
not  the  public  officer. 

Manisty  showed  cause,  and  took  a  prelimi- 
nary  objection,  that  the  declaration  was  not 
brought  before  the  court  by  affidavit.  He  then 
argued  that  both  pleas  were  not  allowable. 

Per  curiam.  The  court  will  take  judicial 
notice  of  what  the  declaration  is.  With  respect 
to  the  pleas,  the  latter  may  be  struck  out  upon 
your  giving  an  undertaking  not  to  sue  out  exe- 
cution against  the  defendant  personally,  other- 
wise  he  ought  to  be  allowed  to  plead  it. 

Rule  accordingly. 

Walton  V.  The   Universal  Salvage   Company, 
Hilary  Term,  23rd,  January,  1846. 

SERVICE  OF  WHIT.— PUBLIC  COMPANY.— 
APPEARANCE. 

The  word ''clerk"  in  the  Sth  section  of  the 
Uniformity  of  Process  Act  means  clerk  to 
the  corporation  J  therefore,  the  court  will 
not  allow  an  appearance  to  be  entered  for  a 
pubhc  company  upon  affidavit  that  the  writ 
has  been  served  on  a  clerk  at  the  office  of 
the  company,  and  that  it  had  come  to  the 
knowledge  of  the  secretary. 

The  court  will  not  in  any  case  dispense  with 
personal  service  of  a  torit  of  summons. 

G.  Pollock  moved  to  enter  an  appearance  in 
an  action  against  &  public  company,  upon  affi- 
davit that  the  writ  of  summons  was  sen-cd  on  a 
Clerk  at  the  office  of  the  company,  and  that  it 

He  referred  to  theSth section  of  the  Uniformity 
of  Process  Act,  (2  Will.  4,  c.  39,)  which  enacts^ 

that  every  writ  of  summons  issued  against  a 
corporation  aggregate  may  be  served  on  the 
mayor  or  other  head  officer,  or  on  the  town 
Clerk,  clerk,  treasurer,  or  secretary  of  such  cor- 
poration. 

Per  curiam  "nie  service  is  not  sufficient. 
Ihe  word  "clerk"  m  the  section  referred  to 


means  clerk  to  the  corporation,  not  clerk  to  the 
secretary.  You  could  not  enter  an  appearance 
upon  affidavit  that  you  had  served  the  writ  on 
A.,  and  it  had  come  to  the  knowledffc  of  B. 
We  some  time  ago  determined  that  wc  would 
not  in  future  dispense  with  personal  service.^ 
If  a  writ  is  left  at  a  man's  house,  and  he  after- 
wards admits  that  he  received  it,  we  should  not 
allow  an  appearance  to  be  entered  on  such 
service.  You  should  try  to  serve  the  secretary, 
and  if  you  cannot,  then  apply  for  a  distringas. 

Rule  refused. 
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'  See  Goggs  v.  Lord  Huntingtower,  1  D.  &  L 
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Brooke  Trea,  Baxendale  and  Co. 

Burton  and  others,  execu- 

tors,  &c.  Dt.  Alban  and  B. 

Dean  (stayed)  S.J.  Grace  Dt.  Smith 

Franklin  &  another  (slay- 
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Oliverson  Lavie  and  Co, 
Lanrrance  &  P. 

Wrigbt 
Tyas 

Luc/  and  B. 
Bircb  and  B. 
E.  F.  Phillips 


Nisi  Pritts  Cause  Lists, 

Hartley  &  another  (stayed)  Manton 
Poberuon  (stayed)  S.J.  Dargan 
Gibbs  (stayed)  Aberdeen 

Kdwards  and  another,  as* 

stgnees  S.  J.  The  East  India  Company  Dt.  I^wfords 
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Prom.  Van  Sandaa  fc  Co. 
Covt.  Norris  and  Son 
Covt.  Gilbert,  Hook,  ft  Co. 


The  Queen  S.  J.  Batemon  nnd  another 

Soares  S.J.  Glyn,  Bart.,  and  others 

Graham  and    others,   as*  Corney  ond  another  (suy- 


signees,  &c. 
The  Queen 
Ord 

Bailey  and  another 
Gregory 
Spicer 


Ilagbes  K,  and  ^L  Fisher  (stayed) 


Amory  and  Co, 
Tilson  and  Co. 

Bartrum 

Willoughby  and  J. 
Soles  and  T. 

C-  Young 
Sbaw 

JBurrell  and  Son 
Stoddart 

Dickson  and  O. 

H.E.Campbell 

W.C.  Humphrey* 

W.  H.  Green 

W.  Ruck 

Ala  pies  and  Co, 

Same 

G.  R.  Innes 

Lyde 

Jordeson 

ilumplireys 

Parnell  and  T. 

L  Curling 

Tucker  and  S. 

Burrell  and  Son 

Dolman  and  S. 

George  Clark 

G.  Brace 

AVright  and  H. 
Hughes  K.  and  M. 
Lacy  and  B. 
G.  F.  Hudson 
Cox  and  S. 
Same 

Gatty  nnd  G. 
F.  W.  Dolman 
I.T.Pullen 
Freeman  ond  C. 
O.  Richards 
Yallop 

Jutaumand  G. 
,    Watson  and  B. 
Same 


Datre 

I.  H.  nnd  R.  Tyas 

Chandler 

George  Bower 

Seme 

Same 

C.  Young 

Same 

Same 

Tucker  and  S. 


Trarers  and  another 

Green  and  others,  S.  J. 
assignees,  &c, 

Bordier  .  ••        S.J. 

Christian  and  another  SJ, 

Belcher  and  others,  assig- 
nees S.  J. 

Newton  &,  onother 

Read,  admix.,  &c. 

Hooper 

Mullioeux 


ed) 
S«  J.  Clarkson 
AVatson 
S.  J.  Curling 
S.  J,  Slark,  jun. 
S.J.  Tbe  General  Steam  Na?!- 
gation  Company 
The    Corporation   of  the 
Royal  Exchange  Aasu- 
rnnce  Company 
Srraker  and  others 
The  St.  Katherine  Dock 

Company 
Barnett  and  others 
Flavin 


Indt.  Ashley 

Pro.  £.  and' J.  Lawford 

Issue  Simpson  &  Co. 
Indt.  Savage 
Ca.  Wm.  Moss 
Pro.  Same. 
Pro.  Bird 

Co.  Pearce  and  Co, 


S.J. 
S.J. 


S.J. 


S.J. 

S..T, 
S.J, 


Bsrker 

Ingram 

The  Queen 

Bond 

Ruck  and  others 

Fletcher 

Horriscu 

Green 

Dearman 

Cundell 

Tnylor 

Richardson 

Curling 

Lyon 

Hooper 

Hoare 

Chalmers  an^  another 

FoUett  and  others,  asaig< 


Green 
S.J.  Belcher 
S.J.  Morrison 

Smith 

Blann  and  others,  execU' 
trix  and  executors 

Bishop 

Gandell  and  another 

Rd.  Dunn 

Barron  Suffield 

Field 

Zohrab 

Gales 
S.J,  Gillettand  Wife 
S.J.  Ker 
(stayed)  Harrison  and  others 

Parrott 

Chisen 
S.J.  Young  and  others 

Key  and  another 

Kn'owles,jun. 

Meacock 

Knowles 


nees 
Nightingale 
Berkley 

Bniley  and  another 
Deneulaitt 
Alcock 

Tebbutt  and  another 
Stein  nnd  others 
Wilkinson 
Smith 

\V  hit  taker  and  another 
Moore 

Swann  and  another 
Jutsum 
Kidston 
Hebblethwaite 


S.J.  Thompson 

Nightingale 

De  Vear,  sued,  &c. 

OliTeira 

Marcbss.  of  Conyngbam 

Castelli 
S.J.  Straker 

Seton 

Hemswortb 

Shuttlewortb 

Galloway 

Angell 

Varney 

Ilesselwood 

Wnigg 

Sberwin  and  others 

Soquet 


Lenoir 

Jackson,administrator,&c  Bevan 
Allen  and  another  Collier 

Archibald  and  othera  S.  J.  Tatham 
Same  S.J*  fioddington 

Same  S.J.  Taiben 

Newton  and  another  S.J.  Hyde,  jun. 
Same  Liddiard 

Same  S.  J.  Ash 

Freeman  Campbell 


Covt.J.C.  &n.Freshfieia 
Pro  .Dean  and  Co. 

Covt.  Tooke,  Son,  and  H. 
Prom.  Dawes  and  Sons 
Ca.  Helme 

Ca.  Innei 
Pro.  Abbott 
Dt.  Bevan 
Pro.  Swan 

Pro.  Birch  nnd  B. 

Dt.  Amory  nnd  Co. 

Proms.  Westmacott 

Indt.  Person 

Prom.  E.  vVhito 

Ca.  MarUi^  Thomas  &  Co* 

Pro.  James 

Pro.  Boll  and  Co. 

Co.  King  and  A. 

Cn.  Hume 

Pro.  Chester  and  Co. 

Dt.  Kirk 

Pro.  Lyle 

Pro.  Drew  &  S.  and  Gray 

Dt.  Murroy 

Pro.  Johnson  and  Co. 

Proms.  Thomas  Pocock 

Dt.  Keddell  and  Co. 

Trov.  Allen  and  N. 

Pro.  H.Sturmey 

Pro.  Condell 

Pro.  Fry,  L.  and  F. 

Dt.  R.  Swan  [Co;. 

Proms.  Oliverson,  Lavie  h 

Proms.  Dean  and  Co. 

Proms.  Nente. 

Ca.  Milburn 

Proms.  Bell  and  Ca* 

Proms.  Hicks  and  M« 

Dt.  In  person 

Dt.  Wright 

Dt.  Robinson 

Ca.  S.  Smith 

Proms.  Tilson  nnd  Cov 
W.  F.  Walker 

Proms.  Kenrna 

Pro.  In  person 

Proms.  Litchfield 

Proms.  1  atham  and  Sow 

Prom.  Same 

Proms.  Some 

Proms.  Soles  and  T. 

Proms.  L  Abbott 

Proms.  Kirk 

Dt.  Lucena 
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Baxeodale  and  Co. 

Came 

S.J.  Bryant 

Ca.  Eoaor 

H.  Ashley 

Hopwood 

8.  J.  Tbofii 

Ca.  I'hompaon 

C.  Pearson 

Dt.  Lawrence  and  P. ' 

Norris  and  Sons 

Barneirall 

S.  J.  Gillispie 

Prom.  A.  Gordm 

Dean  and  Co. 

Carey 

S.  J.  Smallwood 

Ca.  Dampter 

B.  Field 

Griffin 

8.  J.  Black 

Ca.  Olderahaw 

Lofty,  Potter,  and  S. 

Coxbead 

S.J.  Cass 

Ca.  Ellis 

J.  Patterson 

Brink  and  another 

8.  J.  Wingaard 

Prom.  Bell  and  Co. 

Olirerson  Larie  and  Co.  Staunton  and  another  8.  J.  Batson 

Prom.  Smith  and  C«. 

Parnlher  and  F. 

King  and  another 

S.  J.  Jenkyns 

Prom.  Bartbolooiew 

Lowless  and  Son 

7*bornthwaite 

S.  J.  Pickering 

Prom.  Wright  nad  Co. 

Marten 

Knill 

8.  J.  £van8 

Prom.  CrowderandM. 

Treherji  and  W. 

Hine  and  another 

S..r.  Lnrt  and  another 

Ca.  Gregory 

Cor.  Newbon  and  £. 

Atkinson  and  P. 

Btidd 

8.  J.  Bayley 

Leigh 

Belohor  and  another  S.J.  Brake 

Prom.  Skinner 

C.  Pearson 

The  May.  of  London  S.J.  Kinchin 

Tres.  Newbon  and  E. 

Asburst 

Nickels 

8.  J.  Ross.jun. 

Ca.  Holme  and  Co. 

Marten 

Johnson  and  another  S.  J.  Meriaii  and  anoCber 

Iss.  Leigh 

C.  Pearson 

The  May.  of  London 

S.  J.  Gr.  Western  Railway 

Co.  Dt.  Maples  and  Co. 

CatUtn 

Green 

8.  J.  Morion  and  another 

Dt.  Stereoa— CrowdeitiL 

Olirerson,  Lavie  &  Co 

.  Jerrr  and  others 
Taylor  and  another 

8.  J.  Hay  and  othera 

Prom.  Lane  and  Co. 

Wright 

S.  J.  Cooper 

Ca.  Paxon 

Hornby  and  T. 

L^vason 

S.J.  Wild 

Prom.  Aasten  and  H. 

Vandercom  and  Co. 

Barry 

S.  J.  Eyre,  Knt. 

Prom.  Corerdale  and  Le< 

Finch  and  S. 

Clarke 

S.  J.  Barker  and  others 

Prom.  Sterens  and  Co. 

Wire  and  Child 

CroU 

S.J.  Edge 

Ca.  C.  H.  Steadnan 

Wilde,  Reece,  and  Co 

.  Bell,  P.  0. 

S.  J.  R.  CaUhrop 

Prom.  Bonner 

Same 

Same 

S,J.  T.  Calthrop 

Prom.  Same 

Same 

Melville  and  another           Smith 

Prom.  Dore 

C.  Fiddey 

Beard 

8.  J.  Kgerton  and  othera 

Ca.  Smith  and  T. 

Cattlin 

Barker 

8.  J.  Beauelerk  • 

Prom.  Smith,Withani&  Ok 

Same 

Colyer 

8.  J.  Same 

Prom.  Same 

T.  M.  Wilkin 

Seppinga 

J.  W.  Nokes 

Dt.  Wood  and  B. 

Marten  and  Co. 

Hyde  and  others 

S.J.  Williams  and  others 

Ca.  Young.  V.  and  Y, 

J.H.Linklater 

Walter  and  others, 

exe- 

cutora,  &c. 

S.  J.  Mnnts 

Surr  and  Gibble 

Lock^er 
Harris 

Morrison 

Prom.  Hind  man 

W.  Bevan 

8.  J.  Collet 

Ca.  Amory  and  Go. 

Ashurst 

Westropp  and  others  S.J.  Solomon 

Finney 

Brettell 

Wynne 

Prom.  Goagh 

M.  Lewis 

J.  W.  Cole 

8.  J.  Weiss 

Prom.  Elmslie  and  P. 

Vincent 

Ward  and  another. 

aasig- 

S.  J.  Dalton 

nees,  &c. 

Prom.  Pontifex  and  M. 

T.  Tyrrell 

Voung 

Gouge 

Ca.  Hindman  and  H. 

Martin  and  Co. 

Lomer 

Kingsford, aen.,and  others  Tror.  Wright  and  Co. 

Mioet  ond  Smith 

Mauger  and  another 

S.  J.  Brightman  and  others 

Prom.  Lane  and  P. 

Bailey,  S.  and  S. 

Prestage 
GaskiU 

Johnson 

Prom.  Nicholson 

Pontifex  and  M. 

S.J.  Vowe 

Dt.  Austin  and  H. 

Same 

Same 

8.  J.  Chadwick 

Prom.  H.  Stnrmy 

Same 

Same 

S.J.  Gambier 

Dt.  Olirerson,  Larie  &  Ca. 

Olirerson,  Larie  &  Go. 

Bayloy 

S.J.  Hill 

Prom.  R.  Ellis 

Ingram 

Symona 
Morris 

Prom.  Letts 

Jenkinson  and  Co. 

Bird 

Prom.*  Raren  and  B. 

Amory  and  Co. 

Bone 

Morrison 

Poom.  Beran 

Same' 

Young 

Same 

Prom.  Same 

Marten  and  Co. 

Boooeo  and  another 

S.J.  Lankenau 

Prom.  Holmes 

J.  Barber 

Riddell 

Soulby  and  smrther,  exe- 

cutora,  &c. 

Prom.  J.  Kirkman 

Sams 

Same 

Same 

Ca.  Same 

Reed  and  L. 

Block  and  another 

Robertson 

Prom.  Venning  aad  Go. 

£.  £.  Pownall 

Goodlake 

King 

Prom.  Valanee  okl  Ok 

Hill  and  Heald 

Madden 

Major  and  another 

Dt.  Hotchinaon 

H.Empson 

Cuff 

M'Kinnell 

Dt.  G.  R.  Inoes 

Stroughill 

Humphreys 

Shnttleworth 

Prom.  Bell  and  Co. 

£.  Isaacs 

Solomons 

Laaams  and  another 

Prom.  L,  Lerj 
Prom.  H.  PhiUppa 

B.  Mann 

Perry 

Parr 

Notley 

Webb 

Bntterofld 

Prom.  8.  Raren 

Same 

Same 

Bntterfield  fwidow) 

Prom.  Same 

A.  Haynes 

Mahony  (otherwise  Kelly)  Justice 

Iss.  Justice 

J.  Hodgson 

Stocker 

Gull 

Dt.  Marten  and  Co. 

C.  J.  Smith 

Shears  and  another 

Clarke,  Bart. 

Prom.  Sterens  and  Co. 

Nsit  Pnm$  (Umm  LkU.^^BtMmm  qf  Me  C<mrU, 
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Olirerfon,  Lftvie  &  Co. 

W.  Hulam 

Barron 

OUreraon,  Lavie  &  Co. 

Everest  aod  Co. 

Baxendale  tnd  Co. 

Rickardfl  and  W. 

Baxendale  and  Co. 

Sarage 

Swan 

W.G.  Teller 

Roy  and  Co. 

Danpier 

Deaborougli  and  Y. 

S.  Neal 

Keddell  and  Co. 

Mardon  and  P. 

T.  B.  Httdaon 

Dar  and  Co. 

FuAer  and  Co. 

Hawkina  and  Co. 

Same 

C.  L.  Gieaves 

Baxendale  and  Co. 

Same 

Same 

Maples  aod  Co. 

Baxendale  and  Co. 

M'Leod  and  S. 

Teague 

OliYeraon,  La  vie  &  Co. 

Browne 

Slee  and  R. 

JHastinga 

G.  and  £.  HiUeary 

Eltis 

Wood 


Ralli  S.  J. 

Dyster  aod  others  S.  J. 

Finder  and  aootlier  S.  J. 

Aitcbeson  S.  J. 

Dig^bton  aod  others 

Dan-son  and  otbera  S.  J. 

Elliott  8.  J. 

Dewrson  and  another  S.  J. 

Hitchins 

Conwar 

Barber'  S.J. 

Coriett  S.  J. 

Hughes  S.J. 

Cautler  tt.  J. 

King  • 

Phillips  and  another^  as* 

aignees  S.  J. 

Edwards  and  soother,  as- 

signeea  8.  J. 

Gsrvrood  S.J. 

Simmons  8.  J. 

Porter  and  another 

Bromfield  S.J. 

Jones  S.  J. 

Gresves 

Dswson  and  others  S.  J. 

Same  S.  J. 

Bntiriala  S.J. 

Inchbald 

Clorke  S.J. 

Alexander  and  another 

Green  and  another,  assig- 
nees 8.  J. 

Mason  S«  J. 

Pereira 

Weinman 

Gains 

Day  and  another 

Heseltine  S.  J. 

Score 


Denistoun 

Macnaughton  and  others 

Johnson 

Pitt 

Meoser 

Troap 

Moore 

Ross 

Wright 

M'Donough 

Grace 

Walbaooke 

Ward.  Esq. 

Cooper 

G  ripper 


Ca.  Gregory  F.  and  Co/ 
Pro.  J. and  J.  H.  lioklater 
Pro.  Baylis  snd  D. 
Pro.  Willismson  and  H« 
Pro,  Lewis  ond  L. 
Pro.  Spyer 
Pro.  Langley  and  G. 
Pro.  Johnston  and  Co. 
Pro*  Badbam  and  Co. 
Pro.  Chaplin 
Ca.  Bower  and  Son 
Pro.  W.  B.  James 
Pro.  ElmsUe  and  P. 
Tres.  Bullock  and  L. 
Tree.  Nicholson  aod  P. 


Hernamtn  and  others         Pro.  Edwards  snd  W. 


2>teadnian  Cowan 

Baxendale  and  another  Sadler  and  another 

W.  H.  Garry  Allen 

Rodgers  Bridgeford 


Mathews 

Ede 

Edwards,  assignees,  &c. 

Walker 

Dotton 

Jerdein 

Frost 

Prichsrd 

North 

Dent  and  others 

Lovell 

Chsplin 

Booker 

Laurie,  Knt. 

Owen  and  others 

S.  Da  Camera 

Kynman 

Iluxley 

Reid 

Siggers 

The  Tenby,  Saundersfoot, 
aod  Soath  West.  Rail- 
way Company 

Cole 

Johnson 

Smart 

Brown  and  others 


issue,  Beevor  and  B. 
Pro.  Harting  and  Co. 
Issue,  Msrdon  and  P. 
Dt.  Patteraon  and  Son 
Pro.  Potter  and  Co. 
Pro.  Same 
Pro.  J.  Taylor 
Pro.  Ashurst 
Pro.  Taylor. 
Pro.  Freshfields 
Pro.  Overton  and  H. 
Pro.  Winter  and  Co. 
Pro.  T.  Leigh 

Pro.  Webster 
Pro.  Lane  and  P. 
Dt.  Dawes 
Dt.  Lammin 
Dt.  Townshend 
Dt.  Sadgrove 
Pro.  Robson 


J.  E.  Fox 
H.  Kensitt,  Jan. 
R.  Ford 
Jones  snd  B. 
Oiirerson  ,Lavie  &  Co, 
Crowder  and  M. 
Same 

Desborough  and  Y. 
J.  D.  Williams 
Gregory  and  K. 
Hill  afid  H. 
Jones  and  Co. 
Baxendale  and  Co. 


Vivian 

Kensit 

Phillips  and  another 

Harvey  S.  J. 

Oliverson  and  another  S.J. 

Gibb 

Ollire  S.  J. 

Foakes  S.  J. 

Barker  and  another 

Becker  S.J. 

Rigge 

Browne 

Dawson  aod  others 


Mowatt 

Ewart  and  another 

Fisher 

Chapman 

Sunly 

IJdgett  and  another 

Booker 

Pilkington 

Boyes 

Webster 

Burbidge  and  another 

Holmes 

Hartley 


Pro.  Stevens  snd  Co. 

Pro.  Howell 

Pro.  Elmalie  and  P. 

Dt.  T.  J.  Jerwood 

Pro.  Amory  and    Co.— 

Milne  and  Co. — Meggi- 

son  and  Co. 
Dt.  Baxendale  and  Co. 
Dt.  Gray 
Pro.  Gedye 
Pro.  Johnson  aod  Co. 
Pro.  Walton 
Pro.  Cox  and  S. 
Pro.  Leigh. 
Pro.  H.W.EuU 
Dt.  Cos  and  W. 
Dt.  Wiglea worth  and  Co. 
Ca.  Whslley 
Pro.  H.  R.  Hill 
Pro.  Msnby 


BUSINESS  OF  THE  COURTS. 
HiUry  Term,  1847. 

^hwm'f  Itenct. 

This  Court  will,  on  Tuesday  the  tnd  day  of  Feb. 
next,  nod  the  two  following  days,  and  on  Monday 
tb«  Stii  day  of  Fehraary,  and  the  five  following 
deys,  bold  Stttinga,  and  wiU  prooeed  in  disposing 
of  the  business  in 


The  New  Trial  Paper  ; 

The  Crown  Fttptr ;  and 

The  Special  Pm^er ; 

And  in  giving  judgment  incases  then  pending. 

This  oottrt  wUl  hM  Sittings,  on  Saturday  the 
6th  day  of  Febreary  next  aod  the  five  next  follow^ 
ing  days,  snd  on  Mondav  the  15th  day  of  Febraaiy 
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next,  nnd  will  proceed  in  disposing  of  the  basiness 
then  pending  in  the 

New  Trial  Paper,  and  in  the 

Special  Paper ; 

And  on  Monday  the  f fad  day  of  Febninry  next, 
to  deliver  judgment  in  all  cases  then  stsoding  for 
judgment. 


LAW  PROMOTION'S  AND  APPOINTMENTS 


In  narsoance  of  an  Act  passed  in  the  8th  and  9th 
years  of  the  reign  of  Her  present  Majesty,  in- 
tituled '*  An  Act  to  facilitate  the  Inclosure  nnd 
Improrement  of  Commons  and  Lands  lio!d  in 
Common,  the  Exchange  of  Lands,  nnd  the 
Division  of  Intermixed  Lands  ;  to  provide 
Remedies  for  Defective  nnd  Incomplete  Ex- 
ecutions, ond  for  the  Non-execution  of  the 
Powers  of  General  end  Local  Inclosure  Acts  ; 
and  to  provide  for  the  Revival  of  such  Powers 
in  certain  cases  ;"  Notice  is  hereby  given,  that 
the  Inclosure  Commissioners  for  England  and 
Wales  have  appointed  John  Johnes,  Esq.,  an 
Assistant  Commissioner  under  the  said  act; 
and  that  tbe  Lords  Commissioners  of  her  3I;i- 
jesty's  Treasury  hive  consented  to  such  ap- 
.    pointment. 

And  notice  is  hereby  further  given,  that  the  said 
John  Jobnes  did  on  the  12th  of  January  inst., 
at  Llandovery,  in  the  city  of  Carmarthen, 
mnle  the  declaration  required  by  the  said  act 
before  John  Morgaoj  a  Master  Extraordinary 
in  Chancery. 

H.  C.  MuLKS,  SecrHary, 
New  Street,  Spring  Gardens,  Jan,  14,  18-17. 


MASTERSEXTRAORDINARY  IN  CHAN- 
CERY. 

Flaw  Dec,  18</i,  1846,  to  Jan,  iZnd,  IS n,  both  in- 
elusive,  with  dates  tchen  gazftled. 

Baker,  Frederick,  Derby.     Dec.  18. 
Bishop,  Charles,  Llandovery.    Jan.  5. 
Homfray,  Jeston,  Ilalos  Owon.     Dec.??. 
Lane,  John,  jun.,  Stratford-upon-Avon.    Jan.  8. 
Lucas,  Charles  Frederick,  Newport  Pagueil,  Dec. 

22. 
Musgrave,  John,  Whitehaven.    Jan.  1. 
Sanderson,  John,  Liverpool.     Jan.  5. 
Sberring,  Joseph  Brodribb,  jun.,  Bristol.   Dec.  18. 
Thompson,  Tliomas,  Bishop  Wearmouth.    Dec.  25. 
Viner,  Robert,  Bath.     Jan    12. 
Wiles,  George,  Ilorbling.      Dec.  25. 
Young,  Andrew,  Falmouth.    Jan.  22. 

DISSOLUTIONS  OF  PROFESSIONAL  PART. 
NERSHIFS. 

From  Dec.  XSth,  1846,  to  Jan,  22Nr/,  1847,  both  in- 
eluMtve,  with  dates  when  gazetted, 

Dearden,  Thomas  Ferrand,  and  John  Molesworth, 
Rochdale,  Attorney s-at- Law,  Solicitors  and 
ConTeyaneers.    Jan.  5. 

Foquett,  John  Jamfs,  sad  Leon*  d  Worsley,  New- 
port, Isle  of  Wight,  Attornevs  and  Solicitors. 
Jan  19* 


Iliggini,  Joseph  Allen,  Frsncis  lliggins,  snd 
Charles  Morion  Ricketta  Cbmmberlain,  Led- 
bury, Solicitors.     Jan.  15.* 

flepps,  Kdwin  Cborlej,  and  Thomas  Cadwallader 
Brian,  Leeds,  Solicitors.    Jan.  22. 

Isaacson,  John  Frederick,  Norfolk  Street,  Straad. 
and  Joseph  Martyr,  Greenwich,  Attorneys  and 
Solicitors.     Jau.  15. 

Kinder,  Joseph,  and  John  Sorrell,  95,  Jewry 
Street,  Aldgate,  Attorneys  and  Soiiciton. 
Jan.  19. 

Lyne,  Edward,  and  Simon  Peter,  LiskoarJ,  Attar' 
ncys  and  Solicitors.    Jan.  12. 

Millard,  James  Josiab,  and  John  Francis  Adams, 
Cordwaincrs*  Hnll,  and  15,  Great  Distnff  Lane, 
Attorneys  and  Solicitors.     Jan.  5. 

Parker,  Edward,  and  Thomas  Motley  Weddell.  Sel- 
by,  Attorneys-at'Lan-,  Solicitors  and  Mosey 
Scriveners.     Dec.  18. 

Parker,  Edward,  Thomas  Motley  Weddall,  wsA 
Robert  John  Parker,  Selby,  Attomeys-al-I^w, 
Solicitors  and  Money  Scriveners.     Dec.  18. 

Price,  Uichard  Hope,  John  Bxkerton  Deakin,  and 
William  Dent,  Wolverhampton,  Attomeys-at- 
Law,  Solicitors  and  Conveyancers.     Jan.  12. 

Ridley,  John,  nnd  William  Luidler  Dunn.  New- 
castle-upon-Tyna  and  Hexham,  Attoroeys-ai- 
Law  and  Solicitors.     Dec.  If, 

Sell  wood,  Henry,  and  James  William  Conlrgtoa, 
Ilorncastle,  Attorneys  and  Solicitors.     Jan.  8. 

Sole,  Henry  William,  William  Charles  Sole,  and 
Frederick  Turner,  68,  Aldermanbury,  Attoraeys 
and  Solicitors.    Jan.  1. 

Upton,  John,  nnd  John  Evcrard  Upton,  Leeds,  At- 
tome)  s  and  Solicitors.     Jan.  15. 

Walthew,  Frederick  James,  and  Richard  Waltbew, 
5,  Furnivars  Inn,  Solicitors.    Jan. 5. 

Wilson,  Richard,  and  Edward  TurnbuU,  Hartle- 
pool, Attorneys  and  Solicitors.     Jan.  5. 


PROCEEDINGS   IN   PARLIAMENT  RE- 
L.\TING  TO  THE  L.WV, 


Corn  Im])ortatioD. 
Navigation. 


Jan.  26,  1847. 


}f{oase  of  iiroiitmons. 

NEW  BILLS. 

Hoars  of  Labour  in  Factories.  For  %uL 
reading.     Mr.  Fielden. 

Law  of  Settlement  of  the  Poor.  In  Sdect 
Committee.    Lord  John  RusseU. 


THE  EDITOR'S  LE^FfER  BOX. 

Wb  are  glad  to  find,  for  the  honour  of  joor 
English  legal  authors,  that  Mr.  Spenee's  Tsh- 
able  work  on  Equitable  Jurisdiction,  has  l>8ea 
favourably  and  eloquently  reviewed  by  Profes- 
sor Mittermaier  in  the  German  Journal  of 
Foreign  Jurisprudence. 

The  case  and  suggestions  sent  by  a  subscri* 
ber  at  Gloesop,  sball  be  carefully  considered. 

Some  valuable  correspondence  has  been  un* 
avoidably  deferred. 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE, 


SATURDAY,  FEBRUARY  6,  1847. 


-  Qaod  magis  ad  if  oa 
Peitinet,  at  neaeire  malum  eat,  agitamua.' 


HORAT. 


CONVEYANCING  REFORM.— NEW 
REAL  PROPERTY  COMMISSION. 

The  profession  in  all  its  branches, — 
judges, counsel, and  solicitors, — will  equally 
rejoice  in  hearing  that  the  Lord  Chancellor 
has  appointed,  or  intends  to  appoint,  com- 
missioners to  consider  the  alleged  defects 
in  the  Law  of  Real  Property,  and  the  best 
means  of  removing  those  defects.  This  is 
the  constitutional  and  legal  method  of  pro- 
ceeding. No  alterations  should  be  allowed 
in  our  established  laws  without  the  sanction 
and  the  responsibility  of  government,  aided 
by  the  advice  and  assistance  of  persons 
learned  and  well-experienced  in  the  several 
departments  to  which  the  proposed  altera- 
tions relate. 

The  good  old  practice  used  to  be,  to 
refer  the  proposed  bills  to  the  Judges  who, 
if  such  bills  passed  into  law,  would  be  re- 
quired to  execute  them.  And  on  the  pre- 
sent occasion  the  Lord  Chancellor  has 
adopted  a  somewhat  similar  course.  We 
hear  that  Lord  Langdale,  a  judge  pecu- 
liarly distinguished  for  discrimination,  cau- 
tiousness, and  impartiality,  will  be  at  the 
head  of  the  commission.  Two  of  the  most 
eminent  conveyancing  Counsel  have  also 
been  selected, — namely,  Mr.  Brodie,  the 
distinguished  representative  of  the  old 
system,  (but  which  he  has  shown  himself 
not  unwilling  to  alter  where  it  could  be 
really  amended,)  and  Mr.  Hayes,  an  able 
member  of  the  younger  race  of  convey- 
ancers. To  these  are  added  two  Solicitors 
chosen  from  a  class  the  most  extensively 
engaged  in  conveyancmg  practice.  The 
geutlemen  nominated  from  this  department 
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of  the  profession  are, — Mr.  Parkinson  of 
the  firm  of  Farrer  &  Parkinson,  and  Mr. 
Broderip  of  the  firm  of  Powell,  Broderip, 
&  Wilde. 

The  profession  will  undoubtedly  thank 
the  Lord  Chancellor  for  the  considerate 
selection  he  has  been  pleased  to  make — a 
selection  wisely  calculated  to  induce  a  fa- 
vourable'consideration  of  whatever  measures 
it  may  be  deemed  expedient  to  recommend*^ 
Doubtless,  the  commissioners  will  receive, 
and  indeed  invite,  the  suggestions  of  prac- 
tical men,  and  they  will  exercise  their  own 
sound  judgments  on  whatever  may  come 
before  them. 

We  hail  with  much  satisfaction  the  evN 
dent  design,  here  indicated,  of  resorting  to 
better  means  for  considering  the  subjects  of 
law  reform,  than  have  for  several  years  prc<» 
vailed.  The  proposed  changes  will  now  be 
weighed  and  considered  by  practical  men, 
acting  under  the  serious  responsibility  of 
the  office  to  which  they  have  been  honour* 
ably  appointed. 

It  must  be  remembered,  that  when 
measures  are  proposed,  either  by  individual 
statesmen  or  private  societies,  (however 
respectable  in  their  character^  or  sincere 
in  their  views,)  there  is  no  official  or 
public  responsibility  thrown  upon  them* 
They  make  suggestions,  oflen  with  haste 
and  without  adequate  opportunities  of 
due  investigation,  which,  if  adopted, 
are  made  at  the  peril  of  those  who  un*- 
dertake  to  bring  them  forward.  The  pre* 
sent  mode  of  proceeding  seems  to  be  in  the 
right  course.  Parliament  has  been  urged 
to  simplify,  as  well  the  titles  to  real 
property,  as  the  forms  of  conveyance^ 
and  to  establish  an  effective    system    of 
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registering  deeds.*  The  Lord  Chancellor, 
instead  of  allowing  any  further  crude  and 
undigested  remedies  to  be  applied,  has  re- 
ferred the  alleged  Grjevances  and-llie  pro- 
fiosed  RemedLiey  tobe-diiy  uprtUcmaidcawri, 
4ind  reported  upon  by  competent  persons, 
f)ef;uliarly  well-skilled  in  all  the  vast  and 
tnlricaie  jdeta^s  pf  the  subfect. 

We  are  not  aware  that  a  formal  com- 
mission win  be  issued  under  the  GreBl 
Seal ;  but,  if  not,  the  commissioners  will, 
at  all  events,  act  under  the  ioMnediate  au- 
thority of  the  Lord  Chancellor,  and,  as  me 
understand,  without  any  salary  or  emolu- 
ment. 

This  inquiry  will,  doubtless,  eirtend  to 
all  parts  of  the  aubjeet.  Neither  the 
Chancellor  himself,  nor  the  eminent  Com- 
missioners he  has  chosen,  will  be  satisBed 
With  a  partial  aiul  imperfect  investigation. 
We  dbubt  not  that  tbie  materials  lor  form- 
ing «  sound  judgment  to  be  collected  under' 
this  commission, — whether  on  those  parU< 
)0f  tike  1^  of  prtopercy  which  are  complained 
^Tm  tnjtiriotts,  or  on  the  practice  of  con- 
(vejpatetng-nihich  is  deemed  so  needlessly 
«Kpen0t«e,-^wtllbe  derived  from  the  moat 
CMperieoced  and  able  practitioners  in  both 
Jxanches  of  the  profession.  Time  must  be 
allowed  io  pnieufe  and  consider  the  infor- 
and  opinions  of  conveyanccra  and 


culties  on  those  entrusted  with  the  admi- 
nistration of  justice  in  the  superior  coortf. 
It  is  felt  and  considered  to  be  unseemly  to 
five  effect  to  Sections  obviously  at  van« 
aaoe  with  the  ^irit  and  iittention  of  the 
legislahMPe,  but,  bn  the  other  hand,  by  re- 
fusing to  give  effect  to  such  objections,  the 
ru^ea  of  coastruoiiaB  are  sometinaes  bnken 
in  U]K>n  and  important  legal  principles  vio- 
latediff  evaded.  As  a  choice  of  evils,  the 
least  assuredly  is,  to  adhere  to  established 
Tules^and  principlea,  and  suffer  the  l«^isla- 
ture  to  correct  its  own  blunders,  and 
remedy  the  defects  created  by  the  ia>- 
pevfecat  manner  in  which  its  intentions  are 
daobiBed* 

The  law,  relating  to  Orders  in  Bastardy 
made  by  justices,  furnishes  an  illustratioQ 
of  the  advantages  arising  from  a  strict  ad- 
herence to  what  we  liave  ventured  to  point 
out  as  the  preferable  course. 

The  act  popularly  known  aa  the  New 
Poor  Law  Act,  (4  &  5  W.  4,  c.  76,)  made 
essential  and  extensive  altentiosis.ia  "the 
iawr  pseviously  in  force  with  xeapect  to  the 
naintenanoe  and  cupport  «f  ilk^Umate 
diildren.  Afteran as^perienoe  of  ten  y eai^ 
the  provisions  of  she  New  Poor  Law  Act 
wet e  ibund  to  operate  harshly  and  inga- 
nously  in  this  respect ;  and.  by^  iba  act 
7  ik  6  Vict.  c.  101,  whidi  paased  on  the 
aoUctlars;  and  thus,  it  may  be  hoped,  a  l^th  Auguat,  ld44»  ''all  powets  for  <Atain- 


dittle  repose  wiU  ^ba  aUowed  4o  oar  busy 
1>rethren  before  they  are  called  upon  to 
consider  any  netv  bill,  eitlier  for  regiater- 
ang  titlea,  or  shortening  conveyances. 

We  shall  be  giMl,  aa  early  as  ^possible, 
to  consider  the  evidence  tliat  may  be  eol- 
daded,  and  the  aepon  of  the  learned  cobw 
fluasionen^  as  soon  aa  it  may  be  made. 


CONSTRUCTION  OF  STATUTES- 

vaaai  or  oaDaaa  op  affiliation  umobr 
4.    6th  vjct.  c.  10. 

A'8  we  have  had  occasion  repeatedly  to 
•^observe,  the  bwngKng  manner  in  which 
modern  acts  of  parliament  are  for  the  roost 
jpert  framed,  troposes  great  additional  diffi- 


^  The  select  eomniittee  of  Ae   House  of 

Juards  appmnted  to  iaqnire  into  the  burdens  on 

asal   property    nrgod    "the    aecsssity   of  a 

thnrrmyh  levisioa  of  the  whole  subject  of  con- 

-veyancmg,  and  the  disuse  of  the  present  prolix, 

eaqpensive,  and  vexatious  system. '    They  how- 

1'^  \\  >i  tirf^f^^^f^ft98ed  their  opinion  that  '*  a  registry  oj 

■Z:.  — ^-aWflHto\|iIl  real  property  was  essentkd  to  the 

j  ^^•'S^i^'^^ipy  <^tempt  to  •implify  the  system  of 


ing-oraiakingan  order  mpon  aajr  puialiTe 
father  (or  tlie  asaintenance  of  a  hoirfird 
child "  oeaaedand  deaemine4  except  at 
thereiaafier  iNTovided.  By  the  praviaaaBi 
of  thia  aet  the  node  of  prooeadiog,  in  re- 
spect of  orders  in  bastardy,  was  joaaleriallj 
dmnged,  a|id  graatadditiosial  seafiona&iiitj 
thrown  4ipoo  jastioes  in  petty  araaiesi,  who 
were  not  auppiied,<either.by  the  jk:!  af  ^ntr* 
liament,  or  from  ai^  official  aource,  with 
ibe  foroM  ol  proceeding  Jieceasacy  ibr  the 
purpose  of  oarfyhig  the  act  into  operationp 
As  roiglfct  have  beeo  eapectod  ander  those 
circurostancta,  a  ^reat  aisBBbor  of  oaden 
wore  made  .1^  juotioea  in  meUy  ■eaaian, 
which,  however  well  foanded  and  juai  as 
re^rded  the  /merits,  wore  found  upon  ex* 
aroinatioo  to-be  wholly  defeotive  in  Cucbl 
In  some  casea  4he  oMlers  so  made  came 
belbee  tlie  qi^wter  aessions  ujwn  appeal ; 
in  other  instanoea,  (to  one  of  whadi  we  are 
about  to  refer,)  the  alleged  inaiifficiency  si 
the  •order  forflolod  the  ground  of  aa  abdi- 
cation to  one  of  the  superior  courts. 

The  Qaaea  v.  .fFroiM  was  a  rule  for  a 
certiorari  to  remove  an  order  of  baatardy 
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inadc  by  two  justices  of  Buckiiighamshtret 
in   order  that   it   may  be    quaahed^    the 
ground  of  objection  being,   that  the  order 
emitted  to  atate  that  tlie  evidence  produced 
by  the  mother  was  given  upon  oath,  or 
that  the  corroborative  testimony  in  a  ma 
terial  particular  was  given  upon  oath.     In 
reply  to  the  objection  it  was  argued,  that 
tlie  act  (7  &  8  Vict.  c.  101,)  in  its  terms 
did  not  reqi^ire  the  evidence  to  be  given  on 
oathv  the  enactment  being,  that  the  justices 
**  shall  hear  the  evidence  of  sucli  woman, 
and  such  other  evidence  as  she  may  pro- 
duce, and   shall  also  hear  any  evidence 
tendered  by  or  on  belialf  of  the  person  al- 
leged to  be  the  father ;  and  if  the  evidence 
of  the  mother  be  corroborated  in  some  ma- 
terial particular  by  other  testimony  to  the 
aatisfactimi  of  the  said  justices,  they  may 
SKijudge,"  &C. ;  and  tlwt  an  order  made  in 
compliance  with  the  language  of  the  act 
must  be  sufficient.    On  the  otiier  hand  it 
was  insisted,  that  tlie  autliorities  showed, 
tiiat  altliough  an  act  was  silent  as  to  tl^ 
evidence  tinder  it  being  taken  upon  oath, 
proceedings  were  invalid  if  it  appeared  that 
evidence  was  not  so  taken.^     And  the 
learned  judge,  (  WiykimaUy)  who  heard  the 
argumentt  decided,  on  the  authorit}*  of  the 
cases  cited,  that  the  order  was  insufficient, 
for  not  stating   that   the  evidence  upon 
wbidi  it  was  made  was  given  upon  oath,  j 
He^  V.  Wretk  was  determined  in  HiUiry  | 
Term,  1845,  and  it  was  understood  thati 
the  objection  made  and  sustained  in  that  | 
case  was  applicable  to  a  great  number  of 
other  cases  in  which  orders  in  bastardy  were 
made  by  country  justices,  the  defect  com- 
plained of  being  found  in  a  printed  form 
which   was  pretty  generally   adopted   by 
magistrates  throughout  the  kmgdom.    Tlie 
consequences  of  this  decision  were  without 
delay  represented  to  tbe  proper  authorities, 
and  on  tl>e  8th  May,   1845,  another  act 
(the  3  Vict.  c.  10,)  obtained  tlie  royal 
assent^  the  preamble  of  which  states  that 
*^  divers  questions  have  been  raised  as  to 
tbe  validity  of  certain  orders  in  bastardy 
made  by  justices  under  the  act  a^  the  last 
session  of  parliament,  intituled,  &c.,  which 
questions  are  wholly  beside  the  merits  of 
the  cases ;  and  it  is  desirable  to  remove 
such  questions,  and  to  prevent  the  recur- 
rence of  the  same  or  similar  questions  in 
fuSmre."     The  act  then  goes  on  to  provide, 
that  proceedings  in  bankruptcy,  according 
to  the  forms  in  the  schedule  annexed,  or 
to  the  like  tenor  and  effect,  shall  be  vaUd 

^  In  re  Gray  and  another,  2  D.  &  L.  das' 
were  expressly  relied  upon. 


and  sufficient  in  law.  All  the  Ibrms  ordi- 
narily  used  in  bastardy  proceedings,  (16  in 
number,)  are  to  be  found  injthe  ^schedule 
referred  to  by  the  act,  commencing  with 
the  application  by  the  woman,  and  includ- 
ing the  warrant  of  commitment  against  the 
putative  father  in  default  ( f  distress. 

The  sufficiency  of  one  of  those  forms*^ 
was  the  subject  of  consideration  in  a  case 
very  recently  reported."^  In  this  case,  as 
in  Jieg>  v.  Wroth,  the  application  was  that 
the  order  should  be  quaslied  ;  and  the  ob- 
jection was,  that  although  the  order  stated 
that  the  justices  heard  '<  the  evidence  of 
the  mother,  and  such  other  evidence  as  she 
produced,"  yet  it  did  not  appear  that  the 
evidence  was  taken  under  the  sanction  of 
an  oath. 

llie  learned  judge,  ( Wightman),  who 
had  decided  the  case  of  Reg.  v.  Wroih^  di- 
rected the  attention  of  the  counsel  in 
supfiort  of  the  objection  to  tlte  preamble 
of  the  8  Vict.  c.  101,  which,  after  recttii^ 
that  various  questions  had  been  raised  as 
to  tlie  validity  of  orders  made  under  the 
7  &  8  Vict.  c.  lOly  which  questions  were 
wholly  beside  the  merits  of  tlic  cases,  and 
that  it  was  desirable  to  remove  such  ques- 
tion%  and  to  prevent  tlie  recurrence  of  she 
same  or  similar  questions  for  tlie  Atture, 
proceeded  to  enact,  '*  That  where  any  pro- 
ceedings have  been  had  or  taken  before 
the  passing  of  this  act,  or  shall  hereafter 
be  had  or  taken  in  matters  of  bastardy 
under  the  recited  act,  and  stiall  have  been 
set  forth  according  to  the  forms  in  the 
schedule  hereunto  anneaedt  the^same  shall 
be  taken  respectively  to  have  been  and  to 
be  valid  and  sufficient  in  law.'*  The  ques- 
tion was,  whether  the  order  now  objected 
to  was  not  according  to  the  form  prescribed 
by  the  schedule  to  the  act  ?  In  reply,  it 
was  suggested,  that  the  stat.  8  Vict.  c.  10, 
was  only  nieant  to  cure  teclmscal  defectii^ 
and  did  net  meet  an  oli^ection  which  went 
to  the  legality  of  the  whole  proceeding ; 
and  moreover,  tliat  the  form  given  by  tke 
act  left  a  blank,  which  ought  to.  be  filled 
with  the  words  **on  oath,''  or  **  on  affirmiH 
tion,  as  the  case  may  be.  The  form  given 
by  the  act  ran  thus : — "  We  having  heard 

the  evidence  of  such  woman  ,  and 

»uch  oth(;r  evidence  as  she  hath  pro- 
duced.*' The  blank,  it  was  submitted, 
must  have  been  intended  to  be  filled  up, 
and    the  only    question   was,  wliether  it 

*  Form,  No.  8,  Sch.,  8  Vict .  c.  10, 
•»  The  Queen  v.  The  Justices  of  Cheshire,  3 
iD.  &L.  337. 
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should  be  6l1ed  up  in  the  manner  already 
iug|*ested,  or  with  the  name  of  the  mother. 
Wig/itmaft,  J.,  thought  the  ca$e  Jieg  v. 
Wroth  and  cinolher  would  have  been  di- 
rectly in  pointy  had  it  not  been  for  the 
passing  of  the  stat.  8  Vict.  c.  10»  which 
was  intended  to  cure  such  defects  as  tliat 
now  relied  upon.  If  it  were  clear  tiiat  the 
legislature  intended  the  words  ^*  on  oath," 
or  **  on  affirmation/*  to  be  inserted  ns  Fug- 
gested,  it  would  be  right  to  give  effect  to 
such  intention  ;  but  he  could  not  say  con- 
fidently for  what  purpose  the  blank  was 
left,  and  as  the  order  was  to  tlie  like  tenour 
and  effect  as  the  form  given  by  the 
schedule,  the  objection  could  not  prevail. 
The  rule  was  therefore  discharged. 

It  was,  perhaps,  to  say  the  least,  unfor- 
tunate, that  a  form  should  be  annexed  to 
an  act  of  parliament,  containing  a  blank,  the 
purpose  of  which  a  learned  judge  felt  him- 
self unable  confidently  to  state-  Happily, 
this  omission  has  produced  no  injustice, 
and  so  far  as  its  merits  have  been  tested 
by  this  case,  it  must  be  admitted  that  the 
act  of  1816  has  effectively  remedied  the 
technical  difficulties  arising  out  of  the  pro- 
ceedings of  justices  in  bastardy,  created  by 
the  act  of  the  preceding  session. 


LEADING 


CASES 
LAW. 


IN  COMMON 


LTCKBARROW  V.  MASON. 

MicJiaehnas    Term,    1787. 
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The  consignor  may  stop  goods  in  transitu 
before  they  get  into  the  hands  of  the  con- 
signee, in  case  q£  the  insolvency  of  the  con- 
signee; but  if  the  consignee  assign  the 
bills  of  lading  to  a  third  person  for  a  valu- 
able consideration,  the  right  of  the  con- 
signor, as  against  such  assignee,  is  di- 
vested. There  is  no  distinction  between  a 
bill  of  lading  indorsed  in  blank,  and  an  in- 
dorsement to  a  particular  person,^ 

"Trover  for  a  cargo  of  com.  Plea,  the 
ceneral  issue.  The  plaintiffs,  at  the  trial  be- 
fore Buller,  J.,  at  tbe  Guildhall  sittings  after 


*  In  our  last  volume  we  submitted  to  onr 
readers  a  short  series  of  Leading  Cases  in  the 
Law  of  Property  and  Conveyancing.  We  now 
commence  a  similar  selection  of  Principles  of 
the  Common  Law. 

*  See  also  Salomons  v.  Nissen,  2  T.  R.  674, 
wtiA  Ellis  V.  Hunt,  3  T.  R.  464. 


last  Easter  term,  gare  in  evidence  that  Taring 
and  Son,  merchants  at  Middleburg,  in  the  pro- 
vince of  Zealand,  on  the  22nd  of  July,  17S6. 
shipped  the  goods  in  question  on  board  tbe 
Endeavour  for  Liverpool,  by  the  order  tad 
directions  and  on  the  account  of  Freeman,  of 
Rotterdam.  I'hat  Holmes,  as  master  of  tbe 
ship,  signed  four  several  bills  of  lading;  for  the 
goods  in  the  usual  form  unto  order  or  assigns  .- 
two  of  which  were  indorsed  by  Turin/if  and 
Son  in  blank,  and  sent,  on  the  22nd  Julj, 
1786,  by  them  to  Freeman,  together  with  an 
invoice  of  the  good,  who  afterwards  received 
them,  another  of  the  bills  of  lading  was  retained 
by  Turing  and  Son ;  and  the  remaining  one 
was  kept  by  Holmes.  On  the  25th  of  July, 
1786,  Turing  and  Son  drew  four  several  hits 
of  exchange  upon  Freeman,  amounting  in  tbe 
whole  to  477/.,  in  respect  of  the  price  of  the 

foods,  which  were  afterwards  accepted  by 
reeman.  On  the  25th  of  July,  1786,  Frecniaii 
sent  to  the  plaintiffs  the  two  biUs  of  lading,  to- 
Gfether  with  the  invoice  which  he  had  received 
from  Turing  and  Son,  in  the  same  state  in 
which  he  received  them,  in  order  that  the  goods 
might  be  taken  possession  of  and  sold  by  them 
on  Freeman's  account ;  and  on  the  same  day 
Freeman  dreiv  three  sets  of  bills  of  exchange  to 
the  amount  of  520^  on  the  plaintiffs,  who  ac- 
cepted them,  and  have  since  duly  paid  them. 
The  plaintiffs  are  creditors  of  Freeman  to  the 
amount  of  542/.  On  the  15th  of  Angoft, 
1786,  and  before  the  four  bills  of  exchange 
drawn  by  Turing  and  Son  on  Freeman  became 
due.  Freeman  lecarae  a  bankrupt ;  those  bills 
were  regularly  protested,  and  Turing  and  Son 
have  since  been  obliged,  as  drawers,  to  take 
them  up  and  pay  them.  The  price  of  the  goodi 
so  shipped  by  Tming  and  Son  is  wholly  unpaid. 
Turing  and  Son,  hearing  of  Freeman's  bank- 
ruptc^  on  the  21st  of  August,  1786,  indorsed 
the  bill  of  lading,  so  retained  by  them,  to  tbe 
defendants,  and  transmitted  it  to  them,  tvith 
an  invoice  of  the  goods,  authorizing  them  to 
obtain  possession  of  the  goods,  on  account  oi, 
and  for  the  Use  and  benefit  of,  Turing  and  Son, 
which  the  defendants  recei\-ed  on  the  2Sth  of 
August,  1786.  On  the  arrival  of  the  ve^d 
with  the  goods  at  Liverpool,  on  the  28th  of 
August,  1786,  the  defendants  applied  to  Holmes 
for  the  goods,  producing  the  bill  of  lading,  who 
thereui>on  delivered  them,  and  the  defendants 
took  possession  of  them  for  and  on  account  of, 
and  to  and  for  the  use  and  benefit  of.  Taring 
and  Son.  The  defendants  sold  the  groods  on 
account  of  Turing  and  Son,  tbe  proceeds 
whereof  amomited  to  557/.  Before  the  bring- 
ing of  this  action  the  plaintiffs  demanded  the 
goods  of  the  defendants,  and  tendered  to  them 
the  freight  and  charges ;  but  neither  the  plain- 
tiffs nor  Freeman  have  paid  or  offered  to  pay 
the  defendants  for  the  goods.  To  this  evidence 
the  defendants  demurred;  and  the  plaintiffs 
joined  in  demurrer. 

'  This  was  argued  in  last  Trinity  Term  by 
Erskine  in  support  of  the  demurrer,  and  Manlf 
against  it ;  and  again,  on  this  day,  by  Shepherd 
in  support  of  the  demurrer,  and  Beareroft 
conlrV* 
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The  case  was  twice  argued,  and  the  fol- 
lowing judgment  delivered : — 

'' Ashhurst,  J.  As  this  was  a  mercantile 
question  of  very  greaX  importance  to  the  public, 
and  had  never  received  a  solemn  decision  in  a 
court  of  law,  we  were  for  that  reason  desirous 
of  having  the  matter  argued  a  second  time, 
rather  than  on  account  of  any  great  doubts 
whicli  we  entertained  on  the  first  argument. 
We  may  lay  it  down  as  a  broad  general  prin- 
ciple, that  wherever  one  of  two  innocent  per- 
sons must  suffer  by  the  acts  of  a  third,  he  who 
has  cnibled  such  third  person  to  occasion  the 
loss  must  sustain  it.  If  that  be  so,  it  will  be  a 
strong  and  leading  clue  to  the  decision  of  the 
present  case.  It  has  been  argued,  that  it 
would  be  very  hard  on  a  consignor,  who  had 
received  no  consideration  for  his  goods,  if  he 
should  be  obliged  to  dehver  them  up  in  case  of 
the  insolvency  of  the  consi^^nee,  ana  come  in  as 
a  creditor  under  his  commission  for  what  he 
can  get.  That  is  certainly  true :  but  it  is  a 
hardship  which  he  brings  upon  himself.  When 
a  man  sells  goods,  he  sells  them  on  the  credit 
of  the  buyer :  if  he  deliver  the  goods,  the  pro- 
perty is  altered,  and  he  cannot  recover  them 
back  again,  though  the  vendee  immediately  be- 
come a  bankrupt.  But  where  the  delivery  is  to 
be  at  a  distant  place,  as  between  the  vendor 
and  vendee,  the  contract  is  ambulatory  till  de- 
livery ;  and  therefore,  in  case  of  the  insolvency 
of  the  vendee  in  the  meantime,  the  vendor  may 
stop  the  goods  in  transitu.  But,  as  between 
the  vendor  and  third  persons,  the  delivery  of  a 
bill  of  lading  is  a  delivery  of  the  good^  them- 
selves ;  if  not,  it  would  enable  the  consignee  to 
make  the  bill  of  lading  an  instrament  of  fraud. 
The  assignee  of  a  bill  of  lading  trusts  to  the 
indorsement;  the  instrument  is  in  its  nature 
transferable ;  in  this  respect,  therefore,  this  is 
Himilar  to  the  case  of  a  bill  of  exchange.  If  the 
consignor  had  intended  to  restrain  the  nego- 
tiability of  it,  he  should  have  confined  the  de- 
livery of  the  goods  to  the  vendee  only :  but  he 
has  made  it  an  indorsable  instrument.  So  it  is 
like  a  bill  of  exchange;  in  which  case,  as  be- 
tween the  drawer  aud  the  payee,  the  considera- 
tion may  be  gone  into,  yet  it  cannot  between 
the  drawer  and  an  indorsee ;  and  the  reason  is, 
because  it  would  be  enabling  either  of  the 
original  parties  to  assist  in  a  fraud.  The  rule 
is  founded  purely  on  principles  of  law,  and  not 
on  the  custom  of  merchants.  The  custom  of 
merchants  only  estabhshes  that  such  an  instru- 
ment may  be  indorsed ;  but  the  effect  of  that 
indorsement  is  a  question  of  law,  which  is, 
that  as  between  the  original  parties  the  consi- 
deration may  be  inqttired  into ;  though  when 
third  persons  are  concerned,  it  cannot.  ITiis  is 
alao  the  case  with  respect  to  a  bill  of  lading. 
Though  the  bill  of  laaing  in  this  case  was  at 
first  indorsed  in  blank,  it  is  precisely  the  same 
as  if  it  had  been  originally  indorsed  to  this  per* 
son ;  for  when  it  was  filled  up  with  his  name, 
it  was  the  same  as  if  made  to  him  only.  Then 
what  was  said  by  Lord  Mansfield  in  the  case  of 
Wright  ▼.  Campbell,"  goes  the  full  length  of 

•  4  Burr.  2046. 


this  doctrine :.  *  If  the  goods  be  bond  fide  sold 
by  the  factor  at  sea,  (as  they  may  be  where  no 
other  delivery  can  be  given,)  it  will  be  good 
notwithstanding  the  statute  21  Jac.  1,  c. 
1 9.  The  vendee  shall  hold  them  by  virtue  of 
the  bill  of  sale,  though  no  actual  possession  is 
delivered:  and  the  owner  can  never  dispute 
with  the  vendee,  because  the  goods  were  sold 
bond  fide,  and  by  the  owner's  own  authoritv.' 
Now  in  this  case  the  goods  were  transferred  by 
ihe  authority  of  the  vendor,  because  he  gave 
the  vendee  a  power  to  transfer  them;  and  being 
sold  by  his  authority,  the  property  is  altered. 
And  I  am  of  opinion  that  this  right  of  the  as- 
signee could  not  be  divested  by  any  subsequent 
circumstances. 

"B»Uer,  J.  This  case  has  been  verv  fully, 
very  elaboratelv,  and  very  ably  argued,  both 
now  and  in  the  last  term;  and  Uiough  the 
former  arguments  on  the  part  of  the  de»ndant 
did  not  convince  my  mino,  yet  they  staggered 
me  so  much  that  I  wishea  to  hear  a  second 
argument.  Before  I  consider  the  effect  of  the 
several  authorities  which  have  been  cited,  I 
will  take  notice  of  one  circumstance  in  this 
cas«  which  is  peculiar  to  it ;  not  for  the  purpose 
of  founding  my  judgment  upon  it,  but  because 
I  would  not  have  it  supposed  in  any  future  case 
that  it  passed  unnoticed,  or  that  it  may  not 
hereafter  have  any  effect  which  it  ought  to 
have.  In  this  case  it  is  stated  that  there  were 
four  bills  of  lading ;  it  appears  by  the  books 
treating  on  this  subject,  that  according  to  the 
common  course  of  merchants  there  are  only 
three ;  one  of  which  is  delivered  to  the  captain 
of  the  vessel,  another  is  transmitted  to  the  con- 
signee, and  the  third  is  retained  by  the  con- 
signor himself,  as  a  testimony  against  the  cap- 
tain in  case  of  any  loose  dealmg.  Now  if  it  oe 
at  present  the  established  course  among  mer- 
chants to  have  only  three  bills  of  lading,  the 
circumstance  of  there  being  a  fourth  in  this 
case  might,  if  the  case  had  not  been  taken  out 
of  the  hands  of  the  jury  by  the  demurrer,  have 
been  proper  for  their  consideration.  I  am 
aware  that  that  circumstance  appears  in  the  bill, 
on  which  is  ^vrilten,  *in  witness  the  master 
hath  affirmed  to  four  bills  of  lading,  all  of  this 
tenour  and  date.'  But  we  all  know  that  it  is  - 
not  the  practice  either  of  persons  in  trade  or  in 
the  profession  to  examine  very  minutely  the  • 
words  of  an  instrument  which  is  partly  printed 
and  partly  written ;  and  if  we  only  look  at  the 
substance  of  such  an  instrument,  this  may  be 
the  means  of  enabling  the  consignee  to  com- 
mit a  fraud  on  an  innocent  person.  Then  how 
stood  the  consignee  in  this  case  ?  He  had  two 
of  the  bills  of  lading,  and  the  captain  must 
have  a  third ;  so  that  the  assignee  could  not 
imagine  that  the  consignor  had  it  in  his  power 
to  order  a  delivery  to  any  other  person.  But  I 
mean  to  lay  this  circumstance  entirely  out  of 
my  consideration  in  the  present  case,  which  I 
think  turns  wholly  on  the  general  question : 
and  I  make  the  question  even  more  general 
than  was  made  at  the  bar,  namely,  whether  a 

I  bill  of  lading  is  by  law  a  transfer  of  the  pro- 
perty ?  This  question  has  been  argued  upon 
authorities ;   and  before  I  take  notice  of  any 
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particular  objectiona  which  hare  been  made,  I 
will  consider  those  authorities.  The  principal 
one  relied  on  by  the  defendanU  is  that  of  Snee 
V.  Prescot^  Now,  sitting  in  a  court  of  law,  I 
should  think  it  quite  suflBcient  to  say,  that  that 
was  a  determination  in  a  court  of  equity,  and 
founded  on  equitable  principles.  The  leading; 
maxim  in  that  court  is,  that  he  who  seeks 
equity  must  first  do  equity.  I  am  not  disposed 
to  find  fault  with  that  determination  as  a  case 
in  equity ;  but  it  is  not  sufficient  to  decide  such 
a  question  as  that  now  before  us.  Lord  Hard- 
toidbtf  has,  with  lus  usual  caution,  enumerated 
every  circumstance  which  existed  in  the  case : 
and  indeed  he  has  been  so  particular,  that  if 
the  printed  note  of  it  be  accurate,  which  I 
doubt,  it  is  not  an  authority  for  any  case  which 
is  not  i)rccisely  similar  to  it.  The  only  point 
of  law  in  that  case  is  upon  the  forms  of  the 
bills  of  lading;  and  Lord  Hardwicke  thought 
there  was  a  distinction  between  bills  of  lad- 
ing indorsed  in  blank,  and  those  indorsed 
to  particular  persons  :  but  it  was  properly  ad- 
mitted at  the  bar  that  that  distinction  cannot 
now  be  supported.  Thus  the  matter  stood  till 
within  these  thirty  Tears;  since  that  time  the 
commercial  law  of  this  countr}[  has  taken  a 
very  different  turn  from  what  it  did  before 
We  find  in  Snee  v.  Prescot,'^  that  Lord  Hard- 
vieit?  himself  was  proceeding  with  great  caution, 
not  establishing  any  general  principle,  but  de- 
creeing on  all  the  circumstances  of  the  case 
put  together.  Before  that  period  we  find  that 
m  courts  of  law  all  the  evidence  in  mercantile 
cases  was  thrown  together;  they  were  left 
generally  to  a  jury,  and  they  produced  no  es 
tablished  principle.  From  that  time  we  all 
know  the  great  study  has  been  to  find  some 
certain  general  principles,  which  shall  be  known 
to  all  mankind  not  only  to  rule  the  particular 
case  then  under  consideration,  but  to  serve  as 
a  guide  for  the  future.  Most  of  us  have  heard 
these  principles  stated,  reasoned  upon,  en- 
larged, and  explained,  till  we  have  been  lost  in 
admiration  at  the  strength  and  stretch  of  the 
human  understanding.  And  I  should  be  very 
•orry  to  find  myself  under  a  necessity  of  difier- 
ing  from  any  case  on  this  sub'ect  which  has 
been  decided  by  Lord  Mansfield,  who  may  be 
truly  said  to  be  the  founder  of  the  commercial 
law  of  this  country.  I  hope  to  show,  before  I 
have  finished  my  judgment,  that  there  has  been 
no  inconsistency  in  any  of  his  determinations  : 
but  if  there  had,  if  I  could  not  reconcile  an 
opinion  which  he  had  delivered  at  nisi  prius 
with  his  judgment  in  this  court,  I  should  not 
hesitate  to  adopt  the  latter  in  preference  to  the 
former :  and  it  is  but  just  to  say,  that  no  judge 
ever  sat  here  more  ready  than  he  was  to  correct 
an  opinion  suddenly  given  at  nisi  prius.  First, 
as  to  the  case  of  Wright  v.  Canmbeil,  that  was 
a  very  solemn  opinion  deliverea  in  this  court. 
In  my  opinion  that  is  one  of  the  best  cases  that 
we  have  in  the  law  on  mercantile  subjects. 
There  are  four  points  in  that  case,  which  Lord 
Man^*d  has  stated  so  extremely  clear  that 
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they  cannot  be  mistaken :  The  fir«tw»  what* 
the  case  as  between  the  owner  of  the  goods  snd 
the  factor;  the  second,  as  between  the  con- 
signor and  the  assignee  of  the  factor  with 
notice;  thhtlly,  as  between  *e  same  partow 
without  notice ;  and  fourthly,  as  to  tiie  nature 
of  a  biU  of  sale  of  goods  at  sea  m  K«n«ar^.  It 
is  to  be  recollected  that  the  caae  of  nngAir. 
CampbeU  was  decided  by  the  judge  at  urn  prms 
upon  the  ground  tiiat  the  bill  of  lading  trans- 
ferred the  whole  property  at  law ;  and  when  xt 
came  before  this  court  on  a  motion  for  a  new 
trial.  Lord  Mansfield  confirmed  that  opsmon; 
but  a  new  trial  was  granted  on  a  suspioon  of 
fraud :  therefore  it  is  fair  to  infer,  that  if  there 
had  been  no  fraud,  tiie  deUvery  o^^jne  »ill  ot 
lading  would  have  been  final.  If  there  to 
fraud,  it  is  the  same  as  if  the  queeUon  were 
tried  between  the  consignor  and  *}>f /^ff" 
consignee.  According  to  a  note  of  ^ypght  v. 
Campbell,  which  I  took  in  court.  Lord  3f«iuj- 
field  said,  that  since  the  case  in  Ix>rd  Rmfmtmd, 
it  had  always  been  held  that  the  delivery  of  a 
bill  of  lading  transferred  the  property  at  tow; 
if  so,  every  exception  to  that  rule  ansee  mm 
equitable  considerations  which  have  been 
adopted  in  courts  of  law.  The  next  case  is 
that  of  Savignac  v.  Ct#,  the  note  of  which  is 
too  loose  to  be  depended  upon  :  but  there  w  a 
circumstance  in  that  case  which  might  afford 
ample  ground  for  the  decision;  for  I  connot 
suppose  that  Lord  Mansfield  had  forgotten  the 
doctrine  which  he  laid  down  in  this  court  ni 
Wright  v.  CampbeU.  There  he  ob9er\^d  rtrj 
minutely  on  what  did  not  appear  at  the  trial, 
that  no  letters  were  produced,  and  that  no  price 
was  fixed  for  the  goods :  but  in  Sawgnae  v. 
Cuf,'  the  plaintiflT  had  not  only  the  hills  of 
lading  and  the  invoice,  but  he  had  also  the 
letters  of  advice,  from  which  the  real  ^"j^*^* 
tion  must  have  appeared ;  and  if  it  appeared  to 
him  that  Selvetti  had  not  been  pad  for  the 
goods,  that  might  have  been  a  ground  for  the 
determination.  The  case  of  Hunter  v.  Bear 
does  not  come  up  to  the  point  now  in  dispute ; 
it  only  determines  what  is  admitted,  that,  aa 
between  the  vendor  and  vendee,  the  property  is 
not  altered  tiU  delivery  of  the  goods.  With 
respect  to  the  case  of  Stokes  v.  La  Rimtre* 
perhaps  there  may  be  some  doubt  about  the 
facts  of  It ;  however,  it  was  determined  up<»  a 
different  ground ;  for  the  goods  were  in  the 
hands  of  an  agent  for  both  parties :  tbst  ca«, 
therefore,  does  not  impeach  the  doctrine  laid 
down  in  Wright  v.  Campbell.  It  haa  been 
argued  at  the  bar,  that  it  is  impossible  for  the 
holder  of  a  bill  of  lading  to  bring  an  action  on 
it  against  the  consignor :  perhaps  that  argn- 
ment  Is  well  founded :  no  special  action  on  the 
bill  of  lading  has  ever  been  brought ;  for  if  the 
bill  of  lading  transfer  the  property,  an  action 
of  trover  against  the  captain  for  non^delivcry, 
or  against  any  other  person  who  seises   tiie 


'  1  Atic.  245. 


•  Before  Lord  Mansfield,  1778. 
'  Sittings  after  Trinity,  1785,  at  Guildhall, 
before  Lord  Mansfield,  C.  J. 
r  Hil.  25  Geo.  3. 
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RToodsy  k  the  proper  form  of  actionL  If  an 
action  be  brought  ov  a  vendor  against  a  vendee, 
between  whom  a  bill  of  lading  has  pasited,  the 
proper  action  is  for  goods  sold  and  delivered, 
riienit  hat  been  said  that  no  case  has  vet  de- 
cided that  a  bill  of  lading  does  transfer  the 
property :  but  in  answer  to  that  it  is  to  be  ob- 
served, that  all  the  cases  upon  the  subject— 
Eoans  y.  MartUtt^^  Wright  v.  Campbell,  and 
Caldwell  v.  Ball,^  and  the  universal  under, 
standing  of  mankind— preclude  that  question. 
The  cases  betwean  the  consignor  and  consignee 
have  been  founded  merely  on  principles  of 
equity,  and  have  followed  up  the  principle  of 
Snee  v.  Pretcot ;  for  if  a  man  has  bought  goods, 
and  has  not  paid  for  them,  and  cannot  pay  for 
them,  it  is  not  equitable  that  he  should  prevent 
the  consignor  from  gettin<2;  his  goods  back 
again,  if  he  can  do  it  before  tkey  are  in  fact  de- 
livered. There  is  no  weight  in  the  argument 
of  hardship  on  the  vendor :  at  any  rate  that  is  a 
bad  aivuiaent  in  a  court  of  law ;  but  in  fact  there 
is  no  hardship  on  him,  because  he  has  parted 
with  the  legal  title  to  the  consignee.  An  argu- 
ment was  used  with  respect  to  the  difficultv  of 
determining  at  what  time  a  bill  of  lading  snail 
be  said  to  transfer  the  property,  especially  in  a 
case  where  the  goods  wer^  never  sent  out  of  the 
merchant's  warehouse  at  all:  the  answer  is, 
that  under  those  cincumstances  a  bill  of  lading 
could  not  possibly  exist,  if  the  transaction  were 
a  fair  one ;  for  a  bill  of  lading  is  an  aeknow- 
ledgmeot  by  the  captain,  of  having  received  the 
goods  on  board  his  ship :  therefore  it  would  be 
a  fraud  in  the  captain  to  sign  such  a  bill  of 
lading,  if  he  had  not  received  goods  on  board  ; 
and  the  consignee  would  be  entitled  to  his 
action  against  the  captain  for  the  fraud.  As 
the  pbiiutiff  in  this  case  has  paid  a  valuable 
consideration  for  the  goods,  and  there  is  no 
colour  for  imputing  fraud  or  notice  to  him,  I 
am  of  opinion  that  he  is  entitled  to  the  judg- 
ment of  the  court. 

**  Grose,  J.  Afber  this  case  has  been  so  elabo- 
rately spoken  to  by  my  brethren,  it  is  not  ne- 
cessary tor  me  to  enter  fully  into  the  question, 
as  I  am  of  the  same  opinion  with  them.  But 
I  think  that  the  importance  of  the  subject  re- 
quires me  to  state  the  general  grounds  of  my 
opinion.  I  conceive  this  to  be  a  mere  question 
of  law,  whether,  as  between  the  vendor  and  the 
assignee  of  the  vendee,  the  bill  of  lading 
transfers  the  property.  I  think  that  it  does. 
^Vith  respect  to  the  question  as  between  the 
original  consignor  and  consignee,  it  is  now  the 
clear,  known,  and  established  law  Aat  the  con* 
>igaor  may  seise  the  goods  m  tranwitu,  if  the 
consignee  Dcoome  insolvent  before  the  delivery 
of  them*  Bat  that  was  not  always  the  kw. 
^D«  first  ease  of  that  sort  was  that  of  Wisemun 
J'  Vandeputt  in  Chancery^  when,  on  the  first 
hearing,  the  Chancellor  ordered  an  action  of 
trover  to  be  brought,  to  try  whether  the  con- 
signment vested  the  property  in  the  consignees ; 
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and  it  was  then  determined  in  a  court  of  kw 
that  it  did :  but  the  court  of  emiity  thought  it 
right  to  interpose  and  give  relief;  and  since 
that  time  it  has  always  been  considered,  as  be» 
tween  the  original  partie?,  that  the  consignor 
ma^  seize  the  goods  before  they  are  actually 
dehvered  to  the  consignee  in  case  of  the  in* 
solvency  of  the  consignee.  But  this  is  a  ques> 
tion  between  the  consignor  and  the  assignee  of 
the  consignee,  who  do  not  stand  in  the  same 
situation  as  the  original  parties.  A  bill  of 
kding  carries  credit  with  it ;  the  consignor  by 
his  indorsement  gives  credit  to  the  bill  of 
lading,  and  on  the  faith  of  that  money  is  ad- 
vanced.  The  first  case  that  I  find  where  an 
attempt  was  made  to  introduce  the  same  law 
between  the  consignor  and  the  indorsee  of  the^ 
consignee,  is  that  of  Snee  v.  Prefcot  j  but  as 
my  brother  Bailer  has  already  made  so  many 
observations  on  that  case,  it  would  be  but  Ire- 
petition  in  me  to  ao  over  them  again,  as  I  en- 
tirely agree  with  him  in  them  all,  as  well  as  in 
those  which  he  made  on  the  other  cases. 
Therefore,  I  am  of  opinion  that  there  should  be 
judgment  for  the  plaintiff. 

*'  Judgment  for  the  plaintiff." 

This  judgment  was  afterwards  reversed' 
in  the  Exchequer  Chamber,  (see  1  H. 
Blackstone,  357);  but  that  reversal  was 
overruled  in  the  House  of  Lords,  (5  T.  R. 
367,  and  see  6  East,  21);  and  thus  the 
above  decision  stands  confirmed.  This 
celebrated  case,  says  Mr.  J.  W.  Smith,  in 
his  **  Notes  on  Leading  Cases,"  involves 
two  important  propositions : — 

"The  former  is,  that  the  unpaid  vendor  fMfr 
in  eate  of  the  vendee^ s  insolvency,  stop  the  gocdB 
sold,  in  transitu.  The  latter,  that  the  right  to 
stop  in  transitu  may  be  defeated  by  negotiating 
the  bill  of  lading  with  a  bondjide  indorsee. 

"The  right  of  a  vendor  to  stop  in  transitu  is 
bestowed  upon  him  in  order  to  prevent  the  in- 
justice which  would  take  place,  if,  in  conse- 
quence of  the  vendee's  insolvency,  while  the 
price  of  the  goods  was  yet  unpaid,  they  were  to- 
be  seised  upon  in  satisfaction  of  his  liabilities*, 
and  so  the  property  of  one  man  were  to  be  dis- 
posed of  in  payment  of  the  debts  of  another.. 
The  doctrine  was  first  introduced  in  equity  by 
the  cases  of  Wiseman  v.  Vandeput,  2  Vem.. 
203 ;  Snee  v.  Prescot,  1  Atk.  246,  and  lyAquUa 
V.  Lambert,  2  Eden.  75,  Amb.  39.  It  has  since 
been  repeatedly  discussed  in  courts  of  commoa 
law;  and  it  appears  strange,  that  though 
stoppage  in  transitu  has  been  for  many  years 
one  of  the  most  practically  important  branches 
of  commercial  law,  yet  its  precise  effect  upoa 
the  contract  of  sale  has  never  as  yet  been  as. 
ccrtsdned. 

••  The  question  whether  stoppage  in  transitu^ 
rescind  the  contract  of  s&le  altogether,  or  only 
puS  the  I'endor  in  possession  of  a  lien  on  tho^ 
goods  defeasible  on  payment  of  the  price  agreed 
on,  has  often  been  matUr  of  controversy,  par- 
ticularly in  Clay  r.  Harrison,  10  B.  &  C.  99, 
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and  was  said  in  Stephens  v.  Wilkinson,  3  B.  & 
Ad.  323,  to  be  still  undetermined.  See  also 
Wilmkurst  v.  Bowker,  5  Bingh.  N.  C.  647 ;  and 
Edwards  v.  Brewer,  2  Mee.  &  W.  375." 

NOTICES  OF  NEW  BOOKS. 


The  New  Book  of  Costs  in  the  Superior 
Courts  of  Commoti  Law  at  Westminster^ 
including  the  Crown  and  Queen's  Re- 
membrancers  Offices:  also,  in  Bank- 
ruptcy, the  Ccurtfor  Relief  of  Insolvent 
Debtors,  in  conveyancing  and  nnscel'- 
laneous  matters.  Containing,  also,  the 
Last  Directions  to  the  Taxing  Officers 
«poit  the  Lower  Scale.  By  Edward 
Thomas  Dax,  of  the  Exchequer  Office, 
Gentleman.  London  :  Owen  Richards. 
1847.     Pp.  XX.  532. 

Op  all  the  duties  of  an  attorney,  that  of 
making  out  his  bill  of  costs  would  appear 
to  be  the  most  agreeable.  Here  he  may 
describe  his  various  exertions,  and  set 
down  the  accustomed  charges,  claiming 
his   own  rights,  and  doing  justice   to  his 


We  make  these  remarks  on  introducing 
a  new  bill  of  costs  book  which,  we  think, 
is  calculated  to  assist  the  practitioner  and 
his  clerks  in  preparing  bills  of  costs.  Such 
assistance  cannot  fail  to  be  highly  accept- 
able in  every  solicitor's  office. 

There  arc,  indeed,  several  precedents  of 
bills  of  costs,  either  separately  or  coinpnsed 
in  the  books  of  practice ;  but,  for  the  ino$t 
parr,  they  are  either  out  of  print,  or  are 
become  more  or  less  useless  bj*  the  altera- 
tions that  have  been  made  by  new  statutes 
and  rules  of  court,  and  new  directions  to 
to  the  taxing  officers. 

Under  these  circumstances,  the  authw 
of  this  work  has  olFered  it  to  the  notice  of 
the  profession  ;  and  he  trusts  that  it  vill 
be  found  as  correct  as  it  is  possible  to  make 
it,  having  been  revised  by  the  most  com- 
petent persons  in  authority. 

In  tlic  arrangement  of  the  work  the  com- 
piler states  that, 

"  Instead  of  followioff  the  usual  coarse  of 
collecting,  under  one  head,  all  costs  appertaining 
to  proceedings  by  plaintiffs,  and  unaer  another 
head  all  costs  incurred  by  defendants,  the  de* 


to 
client.     This  may  be  so  in  theory,  but  in  j  fendant's  costs,  in  each  particular  case,  imme> 
practice  it  is  far  otherwise.     If,  at  the  end  |  diately  follow  those  of  the  plaintiff;    whereby 


of  the  year,  or  at  the  end  of  a  caisse,  an 
attorney  could  fashion  his  charges  like  a 
medical  practitioner — **  For  medicine  and 
attendance,*'  so  many  guineas ;  or  like  a 
merchant  or  trader — "  To  goods"  so  much  ; 
the  duty  would  be  pleasantly  and  easily 
discharged.  But,  accordimg  to  the  long- 
established  practice,  it  is  necessary  that 
the  attorney  should  set  forth  what  advice 
he  gave  on  each  attendance,  and  state  the 
substance  of  each  letter  that  he  writes. 
The  reason  and  necessity  of  every  step  he 
takes  must  be  shown ;  and,  no  doubt,  a 
well-drawn  and  accurate  bill  of  costs  should 
contain  a  complete  history  of  the  action  or 
suit  or  transaction  in  which  he  has  been 
engaged. 

Now,  an  attorney  in  considerable  prac- 


an  attorney,  whilst  settling  tne  costs  of  tihe  op- 
posite party,  will  nt  once  see  what  costs  be  may 
charge  against  his  own  client.  Ejp.  gr.,  on  re- 
ference to  the  bill,  No.  14,  p.  149,  (on  the 
higher  scale,)  will  be  found  the  plaintifi^s  costs 
'  in  an  action  on  a  bail  bond,'  and  immediately 
following  will  also  be  found  such  coats  as  tlK 
defendant's  attorney  is  entitled  to  charge  against 
his  own  client,  lliis  order  will  prevent  the 
trouble  of  referring  to  different  parts  of  the 
book. 

"The  correctness  of  the  precedents  of  bills 
may  be  the  more  relied  upon,  as  almost  the 
whole  of  them  have  been  copied  from  bills  that 
have  actually  gone  through  the  ordeal  of  taxa- 
tion ;  but  as  it  would  be  difficult  to  collect  bilh 
that  have  been  already  taxed,  suitable  to  all  oc^ 
casions,  other  precedents  have  been  framed  to 
meet  any  deficiency.  It  would  be  impossible 
to  collect  or  frame  precedents  to  meet  ewry 
emergency,  but  sufficient  will  be  found  for  moat 


tice  can  rarely  find  time  to  draw  out  a  full  casas  that  are  ever  likely  to  occur, 
statement  of  all  the  various  matters  of  bu- 
siness despatched  in  each  day.  He  is  fre- 
quently driven  to  delay  the  entry  of  his 
attendances  and  correspondence  for  several 
days,  and  then  the  task  becomes  oppressive, 
and  he  is  obliged  to  curtail  and  abridge  it. 
When  the  bill  is  afterwards  prepared  for 
the  client,  or  for  taxation  between  party 
and  party,  it  is  very  troublesome  and  dif- 
ficult to  supply  the  deficiencies  from  the 
letters  and  papers.  Many  losses  conse- 
quently occur,  and  deductions  are  made  by 
the  taxing  officer,  which  better  explanation 
ttight  have  prevented. 


As  far  as  it  was  practicable,  without  need- 
less repetition,  complete  precedents  for  biUs 
have  been  given ;  so  that  it  will  seldom  be  ne- 
cessary to  refer  to  one  part  of  the  book  for  some 
itema,  and  to  other  parts  for  the  remainda'; 
by  this  much  trouble  and  inconvenieoce  is 
avoided." 

The  greatest  difficulty  in  the  taxaticm  of 
costs  arises  under  the  U.  G.  H.  T.  2  W.  4, 
r.  74,  in  reference  to  cross  issues  ;  namely, 
where,  upon  the  same  record,  some  issues, 
or  parts  of  issues,  are  found  for  the  plain- 
tiff, and  others  for  the  defendant.     To  ob- 
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viate  tUff  difficaUy»  as  far  as  it  is  practic- 
able Mr.  Dax  lias  prepared  several  prece- 
dents for  bills  to  meet  such  cases. 

"  See  Noa.  47.  48«  and  49j  under  the  higher 
scale  of  costs.  No.  47  will  show  the  costs  to 
which  the  plaintiff  is  entitled  upon  certain 
pleadings  where  the  rerdict  is  for  the  plaintiff 
upon  the  whde  record.  No.  48  will  show  to 
what  costs  the  plaintiff  is  restricted  when  one 
or  more  issues  are  found  for  the  defendant; 
and  the  next  bill,  for  the  defendant,  will  give  the 
costs  to  which,  under  such  circumstances,  the 
defendant  is  entitled,  and  which  are  to  be  de- 
ducted from  the  plaintiff's  costs.  A.nd  again. 
No.  49,  and  the  following  bill  for  the  defend- 
ant, will  show  the  costs  to  which  each  party  is 
respectivelv  entitled  where  the  material  veraict 
18  for  the  defendant,  and  some  immaterial  issue 
is  found  for  the  plaintiff.  Although  the  R.  G. 
appears,  in  terms,  to  direct  a  deduction  of  the 
defendant's  from  a  plaintiff's  costs,  yet  it  has 
been  held  in  the  case  of  AfUner  v.  Graham,  2 
Dowl.  422,  that  where  the  defendant's  costs 
amount  to  a  larger  sum  than  the  plaintiff's 
costs,  ths  plaintiff's  costs  mav  be  deducted 
from  the  defendant's.  Althougn  these  prece- 
dents are  not  suitable  for  all  occasions,  inas- 
much as  the  pleadings  and  results  cannot  be 
alwavs  alike,  yet  it  is  presumed  the  principle 
has  been  sufficiently  illustrated  to  enable  at- 
torneys to  frame  their  bills  according  to  the 
exigencies  of  each  particular  case. 

"  Forms  of  affidavits  of  increase,  suitable  to 
such  matters,  as  also  for  general  occasions, 
will  be  found  in  the  appendix. 

**  llie  genera]  fees  aad  allowances  applicable 
to  cases  in  the  Crown  Office  are  added ;  but  to 
have  given  precedents  for  bills  might  have  in- 
terfered with  Mr.  Corner's  publication,  and 
would  have  been  unjust  towards  that  gentle- 
man. 

"The  general  fees  and  allowances  in  the 
Queen's  Remembrancer's  office  are  also  added. 
It  bas  not  been  thought  necessary  to  increase 
the  bulk  snd  consequent  expense  of  this  work 
hy  framing  precedents  of  bills  therein,  as  there 
are  do  plaintiff's  costs  for  private  individuals ; 
and  the  attorneys'  costs  on  defending  their 
clients  may  be  easily  framed  from  the  general 
cbarfces. 

**  The  costs  relating  to  proceedings  in  bank- 
ruptcy are  given  so  far  as  they  can  well  be. 
And  the  precedents  of  bills  in.  the  Court  for 
Relief  of  Insolvent  Debtors,,  as  framed  by 
Messrs.  Lewis,  of  Ely  Place,  having  been 
found  correct,  have  been  transferred  to  this 
work." 

It  would,  perhaps,  have  been  desirable 
to  state  the  principles  observed  oh  the 
taxation  of  costs  in  the  Masters'  offices, 
but  to  supply  that  defect,  the  author 
refers  to  Master  Dax  a  work  on  «  The 
Practice  in  the  Offices  of  the  Masters." 
For  anjrthing  relating  to  that  part  of  the 
subject,  reference  may  be  had  to  that  work. 


In  coDveyanoingy  the  usual  charges  and 
some  precedents  have  been  added  for  tha- 
use  of  young  practitioners.  The  only  fixed 
allowances  are  those  given  under  the  heap 
of  **  general  charges."  Every  bill  must  be 
made  out  conformable  to  the  <' general 
charges,"  adding  such  items  for  journies^ 
attendances,  &C.,  as  may  be  absolutely  ne- 
cessary to  be  taken.  On  conveyancing 
matters  Mr.  Dax*s  practical  knowledge  is, 
of  course,  very  limited.  Such  costs  rarely 
come  under  the  notice  of  the  common  law 
taxing  officers. 


BRIEF  NOTES  OF  DECISIONS  IN 
HILARY  TERM. 

The  term  has  concluded.  The  activity  ob- 
servable at  the  commencement  was  not 
sustained  during  its  progress.  The  amount  of 
new  business  fell  short  of  the  usual  average, 
and  no  case  of  very  striking  importance  can 
be  said  to  have  been  discussed  either  in  the 
equity  or  common  law  courts. 

Several  points,  however,  of  professional  in.- 
terest,  in  aadition  to  those  noticed  in  a  former 
number,*  have  been  mooted  or  decided  during 
the  term,  which  it  is  now  proposed  concisely 
to  enumerate,  in  anticipation  of  the  regular 
reports,  mthout  desiring  it  to  be  understood 
that  o«r  synopsis  is  complete,  or  affords  a 
sufficient  substitute  for  the  more  extensive  and 
accurate  information  furnished  by  the  re- 
ports. 

PRACTICB  AT  NISI   PRIUS. 

In  an  action  on  the  case  for  negligent  driv- 
log,  the  defendant's  counsel,  at  the  close  of 
the  plaintiff's  case,  submitted  that  the  evidence 
was  insufficient.  The  judge  who  presided 
decided  that  there  was  evidence  to  go  to  the 
jury,  but  reserved  leave  to  enter  a  nonsuit  if 
the  court  should  be  of  a  different  opinion. 
The  defendant's  counsel  then  addressed  the 
jury  and  called  witnesses,  and  the  jury  found 
for  the  plaintiff.  Upon  a  motion  in  the  Court 
of  Queen's  Bench  to  enter  a  nonsuit  pursuant 
to  leave.  Lord  Denman,  C.  J.,  intimated  an 
opinion,  that  the  motion  ought  not  to  be  en- 
tertained under  the  circumstances.  Leave  to 
enter  a  notisuit  was  in  effect  an  agreement 
between  plaintiff  and  defendant  with  the  assent 
of  the  judge,  founded  upon  a  particular  state 
of  facto  then  known  to  all  the  parties.  If  a 
new  state  of  facts  were  substituted  and  prfr. 
sented  to  the  jury,  the  consent  of  the  judge 
must  be  supposed  to  be  withdrawn.  Rule 
refused.    HaU  v.  DareU,  13  Jan.,  Q.  B. 

PUBLICATION  OP  POOB-BATB.  —  DISTRESS 
WABBANT,  FOBM  OF.— CONSTBUCTION  OF 
1st  VICT.  C,  45. 

In  an  action  of  trespass  agunst  magistrates, 
who  had  issued  a  distress  warrant  for  poor- 
rates,  it  was  objected,  Ist,  That  the  publica- 
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loan  d[  the  TAte  ma  insofficieiit,  as  neCice  had 
been- put  op  ^m\j  at  €ne  daor  of  a  newchpich, 
vUbt  tharewas  an  old  choxeh  .in  the  parish, 
flaMLj»llHDl.aachool4M>iue  in  which  divine  aer- 
xrica  wafi  celebcaied  every    Sunday.      2ndly, 
That  the  form  of  warrant  was  insufficient,  as 
the  warrant  only  alleged    that  it  had  been 
**  duly  proved  *•  that  the  plaintiffs  refused  to 
pay  the  rate,  without  adding  that  the  proof 
M^as^on  oath,    ardly,  It  was  oMected,  that  the 
aranaBtmisdescnbed  the  cafte,  by  statiof;  it  to 
4MKFe.b«»  tnade  aot  on  the  day  it  was  actually 
iBade>  but  on  the  day  it  was  allowed  by  the 
magistrates.     The  decision  of  the  court  on 
the  first  point  turned  on  the  construction  to 
be  put  on  the  stat.  1  Tict,  c.  45,  s.  2,  which 
enacted,   that    all   proclamations    or   notices 
theretofore  given  or  made    in    churches    or 
chapels,,  during. or  after  divine  service,  should 
in  future  be  written  or  printed,  and  "  affixed 
on  or  near  to  the  doors  of  all  the  churches 
and  chapels  within  such   parish  or   place.** 
The  court  thought  this  meant  the  most  usual 
door  of  each  church  or  chapel  reddendo  sin- 
gula  singulis.      As  the  old  church  was  not 
used  for  the  celebration  of  divine  service  for 
twelve  years,  it  was  no  longer  a  church  within 
the  meaning  of  the  act,  and  the  school-house 
'was  not  a  church  or  chapel  any  more  than  the 
dissenting  places  of  worship  within  the  parish, 
^e  first  objection,  therefore,  could  not  pre- 
yaiL      As  to  the    second    objection,  it   was 
«nough  to  say  that  there  was  no  ca^  which 
vent  to  show  that  a  warrant  of  distress  for 
poor-rate  was  held  to  be  bad,  for  not  stating 
that  the  refusal  to  pay  the  rate  was  not  proved 
upon  oath.     As  to  the  alleged  mistaJce,  in 
iaaerting  the  date  when  the  rate  was  made  in 
ihe  warrant,  it  could  have  misled  no  person, 
amd  the  rule  /also  denumstratio  aoa  nocet  ap- 
plied.   Upon  these  several  grounds  the  rule 
was  made  absolute  to  enter  a  nonsuit.    Or- 
merod  and  others  v.  Chadwiek,  Esq.,  and  tmo- 
ihsr.    12  Jan.,  Ezch. 

aUFFICIKNCY    OF   AFFIDAVIT    FOB    DIS- 
TRINGAS. 

The  judges  of  the  CSourt  of  Common  Pleas 
liave  lately  inquired,  with  great  particularity, 
into  the  contents  of  the  affidavits  upon  which 
applications  have  been  made  in  that  court  for 
leave  to  issue  writs  of  distriiiffas;  and  such 
applications  have  been  refused  in  many  cases 
in  consequence  of  the  insufficiency  of  the  affi- 
-davit.  in  MAlpin  v.  Greaory,  i  Com.  B. 
:399>  it  was  expressly  held  that  it  was  not 
aafficient  to  state  in  an  affidavit  for  a  dis- 
tringas, that  the  defendant  had  not  appeared 
according  to  the  exigency  of  the  writ,  as  that 
was  not  equivalent  to  stating  that  he  had  not 
appeared  "to  this  action.*'  In  a  late  case, 
Maule,  J.,  said,  "Affidavits  for  a  distringas 
are  constantly  defective  in  these  particulars." 
Tliey  "  do  not  bring  the  writ  of  summons 
before  the  court  by  annexing  a  copy,  they 
negket  to  show  that  the  atterapta  to  serve  the 
defendant  were  made  in  the  county  into  which 
the  writ  of  summons  was  diiected,  and  they 


adage  that  Ihe;  defiosdant  had  nat 

acoofding  to  jtbe  ezigeiioy  of  the  wri^ 

of  stating  that  he  bad  not  appealed  to  the 

action."     Reeve    v.    Water j/ouse,      14    Jan. 

C.P. 

RAlIiWAT  I4AW. 

In  a  case  of  IHvett  and  otkers  t.   Wood, 
which  stood  in  the  new   trial  pspcr  of  the 
Court  of  Exchequer,  where  a  verdwet  had  been 
taken  against  a  provisional  coBnnittefr»maii  of 
a  railway  company,  the  only  evidcnce^pinst 
the  defendant  being  that  he  had  aaaenlcdto 
become     a   proraional    committee-inan,    the 
court,  without  hearing  counsel  at  «ther  side, 
stated  that  the  law  had  been  imperfectly  un- 
derstood at  the  time  of  the   trial,  and  that 
there  must  be  a  new  trial.     The  plaintiff's 
counsel  intimated  that  there  waa  uudeialocd 
to  be  some  difierence  of  opinion  b^ween  tta 
judges  on  the  question  of  law,  wbkh  would 
shortiy  be  brought  before  die  Court  of  Ex- 
chequer Chamber  on  a  b'dl  of  exoeptkona.    It 
was  therefore  suggested  that  this  case,  as  well 
as    others    similarly    circumstanced,    ahoold 
stand  over  until  the  opinion  of  a  court  of  error 
was  obtained.    The  court,  however,  waa  una- 
nimously of  opinion  that  they  were  bound  to 
act  upon  thdr  judgment  in  ReyneU  v.  l^wis 
and   Wyld  v.  Hopknu^  until   that  jodgmeBt 
was  declared  to  be  erroneous.     In  a  case  of 
Bailey  v.  Stevenson,  in  the  same  court,  whkh 
was  a  similar  case  against  a  number  of  pus- 
visional  committee-men,  where  leave  bad  beea 
given  to  enter  a  nonsuit,  the  court  again  ex- 
pressed its    determination    to   abide  by  J^ 
judgment  already  delivered  on  this  qoeatioo, 
and  ordered  a  nonsuit  to  be  entered  accord- 
ingly.   In  a  subsequent   case  of  Barker  r. 
Stead,  which  was  an  action  by  an  advertking 
agent  against  a  provisional  committee-man  for 
advertisements  inserted  in  newspapera  by  di- 
rection of  the  secretary,  the  evidence  a§^iart 
the  defendant  was  that  he  had  seen  a  prospec- 
tus containing  the  name  of  the  secretary,  aad 
had  assented  to  his  name  being  pubfiahed  sa 
a  provisional  committee-man.    There  was  a 
verdict  for  the  plaintiff  with  leave  to  enter  a 
nonsuit,  and  the  Court  of    Common  Ptaa 
declined  to  bear  counsel  upon  the  questnn, 
whether  the  cases  of  ReyneU  ▼.  Lewis  aad 
Wyld  V.  Hopkins   were  property  decided  by 
the  Court  of  Exchequer,  Wtide,  C.  J.,  observ- 
ing, that  as  there  was  a  deliberate  judgment  of 
a  court  of  co-ordinate  jurisdiction,  be  and  Ini 
learned  brothers  felt  they  were  bound  to  toa- 
sider  it  as  good  law  until  it  was  reveraed  by  a 
court  of  error,  otherwise  the  tnteresli  of  die 
public  might  be  placed  in  jeopardy.     Upon 
the  ground  of  authority  therefore,  and  without 
expressing  any  opinion  upon  the  legal  question, 
the  court  directed  a    nonsuit  to  be  enteiad. 
Barker  v.  Stead.     29  Jan.,  C.  P. 

On  the  other  hand,  in  a  case  of  Ckajmn 
and  another  v.  Lambert,  tried  before  Aojfc;  &• 
which  was  ako  an  action  against  a  pronaioBai 
committee-man  for  advertisements  inserted  by 


^  Ante,  pp.  115,  and  116. 
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OTder  of  the  secretarjr,  where  the  proof  was, 
tbat  the  defendant  had  attended  meetings  of 
the  committee ;  the  learned  Baron  left  it  to  the 
jmy  to  say,  if  the  defendant  knew  that  the 
ao^rtiaements  were  inserted ;  and  laid  it  down, 
ttmt  a  person  atterding  meetinj^s  of  a  com- 
puttee,  knowing  that  advertisements  had  been 
iiwerted,  and  that  the  insertion  was  necessary 
lor  the  pupose  of  effecting  the  objects  of  the 
company,  was  personally  responsible.  Nisi 
pnus  sittings  in  Exch.  25  Jan. 

JURISDICTION     OF    JUDGB    AT    CHAMBERS: 

bankrupt's  certificate  void  for 

GAMING. 

By  Stat.  5  &  6  Vict.  c.  122,  s.  38,  no  bankrupt 
shalJ  be  entitled  to  his  certificate,  and  any  such 
certificate  if  obtained  shall  be  void,  if  such 


account  on  which  a  balance  was  flue  to  the 
bankrupt,  the  deceased  had  a  distinct  account 
with  them  of  more  than  six  years  standing,  m 
respect  of  which  a  considerable  balance  was. 
owing  to  him.  The  question  was,  whether  the 
statute  of  limitations  applied  to  such  va 
account  ?  On  the  part  of  the  plaintifft  it  was 
contended,  that  money  deposited  with  a  banker 
by  a  customer,  was  in  effect  money  lent,  liable 
to  be  repaid  whenever  the  custrnner^s  check 
was  presented;  whilst  't  was  argued  on  the 
other  hand,  that  money  so  deposited  was  in  its 
nature  trust  money,  and  that  the  statute  of 
limitations  did  not  apply  to  such  transactions : 
Held,  by  the  Court  of  Exchequer,  PoUock,  C.  B., 
dubitante,  that  money  deposited  with  a  cus- 
tomer by  a  banker,  was  money  lent,  and  that  • 


bankhiptshallha;'e"iost:Yfa;;s;rt"ofga^;g:^^^^  ?!  limitations  was   wUcabl^^^ 

or  wagerinir  in  one  dav  20/.^  or  within  on.  1  ?«^>  *^  ^«P?"t  as  in  other  casee  where  money 


wagering  in  one  day  20/,  or  within  one|.     ,    *     -„  .,        .     ^^ 
year  next  preceding  his  bankruptcy,  200/.    A  *«  ^^"/^    ^°''  J"^  ^'*«?'  «**^«^"^ 
bankrupt  having  obtained  his  Certificate,  was  «^*«*^«^*^-  ^  ^^^   E'^^- 
taken  in  execution  by  a  judgment  creditor  for 
a  debt  due  before  his  bankruptcy,  and  went 
before  Erie,  J.,  at  chambers  for  his  discharge, 
aUeging  that  he  was  protected  from  arrest  by 
his  certificate.    The  learned  judge,  after  hear- 
ing  the  matter  on  affidavit,  being  of  opinion 
that  the  certificate  was  void  for  gaming,^  re- 


Cleffff, 


practice  on  excise  appeals. 
A.  party  was  summarily  convicted  by  a 
magistrate,  upon  one  out  of  four  counts  in  a& 
infonnation  nled  against  him  by  the  excise  for 
breaches  of  the  excise  laws.  He  appealed 
against  the  conviction  to  the  next  quarter  ses- 
sions for  the  borough  of  Leeds,  undfer  the  stat. 


fused  to  order  the  defendant's  discharge,  and  ,7  &  8  Geo  4  c.  53,  and  the  recorder,  who  pr». 
dismissed  a  summons  to  show  why  he  should  sided,  was  of  opinion,  that  the  evidence  was 
not  be  discharged,  with  costs.  An  application  I  not  sufficient  to  warrant  the  conviction.  The 
was  now  made  to  the  court  by  way  of  appeal ,  prosecutor  then  insisted  that  under  the  84th 
iromtbeUamedjudge'sdecision,on  the  ground,  section  of  the  i^ct,  the  quarter  sessions  were 
that  the  invalidity  of  the  certificate  was  a  fact ,  bound  to  rehear  the  whole  case,  upon  appeal, 
which  ought  to  be  determined  by  a  jury,  and  and  if  the  evidence  was  sufficient,  to  convict 
not  by  a  judge  founding  his  opinion  on  affida-  the  defendant,  upon  one  or  more  of  the  counts 
vils.  Ihe  court  was  of  opinion,  that  when 'on  which  the  magistrate,  before  whom  the 
application  was  made  to  a  judge  at  chambers,  j  case  was  heard  in  the  first  instance,  had  ac- 
he was  bound  to  adjudicate  upon  this  as  on  Quitted  him.  The  Recorder  received  the  evi- 
^•1  .         *.  ^    .  ,         ,         .      , .  dence  so  tendered,  reserving  the  point  for  the 

opinion  and  direction  of  the  Court  of  Exchequer 
pursuant  to  the  statute.  The  court  unani- ' 
mously  held,  that  upon  the  true  construction 
of  the  act,  the  quarter  sessions  could  only  pro- 
ceed to  examine  into  those  matters,  wmch  it 
was  intended  to  appeal  against ;  and  that  if  it 
was  intended  to  take  the  judgment  of  the 
quarter  sessions,  on  the  evidence  applicable  to 
rtie  counts  on  which  the  defendant  was  ac- 
quitted by  the  magistrate,  the  prosecutor  or 
officer  must  appeal.  Judgment  was  therefore 
given  against  the  crown.  The  Queen  v.  Gamble, 
1  Feb.  Exch. 

[We  shall  probably  continue  these  brief 
notices  of  the  result  of  the  decisions  of  the 
term.J 


other  matters  of  fact  brought  under  his  con- 
sideration, by  affidavit.  Waring  v.  Smith,  29 
Jan.,  Q.  B. 

attornbt  acting  as  advocate  and 

WITNESS. 

In  a  case  tried  before  the  sheriff  of  Middle- 
sftx,  where  the  plalntiflTs  attorney  addressed 
the  jury  as  an  advocate,  and  was  also  sworn 
and  examined  as  a  witness  on  behalf  of  his 
client :  Brle,J,,  (in  conformity  with  the  ruling  of 
Pait0um,  J.,  in  Stonesv.  Biron,  ante  p.  141)  de- 
cided, that  a  rule  for  a  new  trial  must  be  made 
abaolute»  as  it  was  estremely  difficult  for  a  jury, 
under  such  circumstances,  to  distinguish  be- 
tween what  was  said  by  the  attorney  as  an 
advocate,  and  as  a  witness.  Dtmn  v.  Padktfod, 
28  Jan.  Q.  B.  Pf  ac.  Court. 

IsBGAL.  BFPKCTOr  DKP08IT  WITH  BANITBIIS. 

In  ah  action  by  the  assignees  of  a  bankrupt 
banker,  against  the  representatives  of  a  de- 
ceased customer,  to  recover  the  balance  of  an 
overdrawn  account,  the  defendant  pleaded  a 
set  off  for  money  lent,  and  the  plaintiffs  re- 
plied, the  statute  of  limitations.  At  the  trial 
it   appeared,  that  in  addition  to  the  current 


«  See  Exp.  Newman,  2  Glyn.  and  J.  329 ; 
Hughes  v-  Mwley  1  B.  &  Al.  22. 


ANALYriCAL  DIGEST  OF  CASES, 

RBPORTBD   IN   ALL  TUB   COURTS. 

l^oiiKe  of  ZovDK. 
APPEALS, 

A'SSIGNBBS  OF  BANKRUPT. 

Trespass. —Pleading, —A  declaration  in  tres- 
pass stated  a  breaking  and  entering,  damaging 
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ihe  doors^  hinges,  and  locks,  spoiling  the  grass 
and  fnut  trees ;  and  exposing  the  plaintiff's 
goods  for  sale  on  his  premises ;  by  means  of 
which,  &c.,  the  plaintiff  was  not  only  disturbed 
in  the  possession  of  his  house,  but  prevented 
from  carrying  on  his  business,  and  deprived  of 
the  enioyment  of  his  goods.  The  defendant 
pleaded,  that  before  the  action  brought,  the 
plaintiff  became  a  bankrupt :  Held,  on  general 
demurrer,  (affirming  the  judgment  of  the  court 
below,)  that  as  there  were  some  causes  of  action 
included  in  the  declaration  which  would  not 
pass  to  the  assignees,  the  plea  which  embraced 
the  whole,  and  was  not  addressed  to  any  par- 
ticular portion  of  the  declaration,  was  insuffi- 
cient, and  bad.    Rogers  v.  Spence,  12  C.  &  F. 

too. 


ASaiGKMBNT. 


See  Judgment, 


BANKER. 


Exchequer  hilU.^Lien  —The  general  lien  of 
bankers  is  part  of  the  law  merchant,  and  is  to 
be  judicially  noticed,  like  the  negotiability  of 
bills  of  exchange. 

A  banker's  lien  does  not  arise  on  securities 
deposited  with  him  for  a  special  purpose,  as 
where  exchequer  bills  are  placed  in  his  hands 
to  get  interest  on  them,  and  to  get  them  ex- 
changed for  new  bills.  Such  a  special  purpose 
is  inconsistent  with  the  existence  of  a  general 
lien. 

Where  a  person  who  is  in  reality  the  agent 
of  another,  deposits  exchequer  bills  witn  his 
own  bankers,  without  informing  them  whose 
property  these  bills  are,  the  bankers  may  be 
nela  entitled  to  consider  these  bills  as  the  de- 

r 'tor's  propertv,  and  to  hold  them  as  security 
any  mcn;y  due  to  them  from  him,  if  the 
mode  of  deposit,  or  the  evidences  attending  it, 
give  them  a  lien  on  the  bills  as  against  him. 

A.  was  the  London  aoent  of  B.,  a  Portuguese 
merchant,  and  in  that  character  purchased  ex- 
chequer bills  for  him,  received  interest  on  them, 
and  at  proper  intervals  got  them  exchanged  for 
others.  He  acted  in  the  same  manner  for 
several  other  foreign  customers.  A.  kept  an 
account  with  C,  as  his  banker,  and  at  C,*s 
banking-house  had  several  tin-boxes,  in  which 
he  deposited  these  exchequer  bills,  and  of  which 
he  kept  the  keys.  On  the  1st  December,  1836, 
il.took  out  of  a  tin-box  several  exchequer  bills, 
which  he  delivered  to  C,  requesting  C.  to  get 
the  interest  due  on  them,  and  to  get  the  ex- 
chequer bills  exchanged  for  others.  C.  did  so. 
Before  A,  came  to  take  back  the  exchequer  bills, 
acceptances  of  his  beyond  the  amount  of  his 
cash-credit  account,  were  presented  at  C's 
bank,  and  paid.  A>  afterwards  became  bank- 
rupt :  Hefd,  that  C.  had  not  a  lien  on  the  ex- 
chequer bills  in  his  hands  for  the  balance  due 
to  him  on  A,'s  account.  Brandao  v.  Bamett, 
12  C.  k  r.  787. 
Cate  eit«d  in  tbe  Jodgment;  Davit  v.  Bowsber, 
5  Tern  Rep.  491 ;  6  M.  &  G.  670. 

BEaUBgT  OF  I.BASBHOLDII. 

Remoteness. '^  A  testator  being  entitled  to 
laaseliold  prcmiMt  fortennsolyean»bequeathed 


them  to  trustees,  on  trust  to  permit  his  grand- 
son, B.,  to  take  the  profits  thereof  during  lut 
life,  and  after  hie  decease  to  permit  such  nenon, 
who  for  the  time  bdng  would  take  by  Uetceot 
as  hor  male  of  the  bodv  of  the  said  B.,  his 
grandson,  to  take  the  pronts  thereof  until  some 
person  should  attain  the  age  of  21  years,  snd 
then  to  convey  the  same  to  such  person  so  aU 
taining  that  age,  his  executors,  administiaton, 
and  assigns  ^but  if  no  such  person  should  lire 
to  attain  the  age  of  21,  then  m  trust  to  permit 
such  person  and  persons  successively,  who  for 
the  time  being  would  take  by  descent  as  hein 
male  of  the  body  of  the  testator's  son,  (father  of 
B.,)  to  take  the  profits  of  the  same  leasehold 
premises  until  one  of  them  should  att^n  the 
age  of  21,  and  then  to  convey  the  same  to  socb 
heir  male  first  attaining  that  age,  his  executors, 
administrators,  and  assigns. 

At  the  death  of  B.,  the  grandson,  his  son  and 
heir.  A,,  had  attained  the  age  of  21,  and  entered 
into  possession  of  the  leasehold  premisn. 
Upon  a  bill  filed  against  him  by  the  nest  of 
kin  of  the  testator :  Held,  that  A.  had  not  a 
good  title  to  the  leaseholds ;  that  the  bequest 
to  the  heir  male  of  the  grandson  attaining  21, 
was  void  for  remoteness,  and  therefore,  that  the 
next  of  kin  of  the  testator,  at  his  death,  liecame 
entitled  to  their  distributive  shares  of  the  pro- 
perty at  the  death  of  the  grandson.  liord  Dk«- 
gannon  v.  Smith,  12  C.  &  F.  546. 

Cases  cited  in  tbe  jadge»*  opiaions:  Ibbetun 
▼.  Ibbetson.  10  Sitn.  495:  5  MyU  hC.U\ 
Jee  r.  Audley,  1  Cox.  324;  Leake  r.  Rohio- 
son,  2  Mer.  565;  Lord  Sootbampton  r.  Mar- 
quis of  Hertford,  i  V.  &  B.  54;  Ware  v.  Pol- 
bill,  11  Ve$.«57j  Trnfford  V.  Traffurdy  S  Alk. 
347 ;  Countess  of  Lincoln  v.  Duke  of  New- 
castle, 12  Ves.  218  ;  ToUemncbe  r.  Lord  Co- 
ventry, 2  C.&  F.  611 ;  Cadell  t.  Palmar,  1  a 
&  F.  '372 ;  Ker  r.  Lord  Oangannoa,  1  Dru.  k 
W.  509;  Taylor  t.  Bidda!,  «  Mod.  289;  Fw- 
rand  V.  Wilson,  4  Hare,  377  (  Mackwortb  r. 
Hinxman.  I  Keen  6.i8  ;  Baker  r,  Proeuf, 
Turn,  ft  R.  31 ;  Marshall  ▼.  HoUowsy.f  SvaatL 
432  ;  Stepbens  v.  Stephens,  Cas.  temp,  Talbot, 
232  {  Proctor  v.  Bishop  of  Betk  and  Weill,  S 
H.  Blacks.  358  ;  Duke  of  Norfolk's  case,  3  Ob. 
Cas.  1  ;  2  Freeman,  72. 

CHARITY. 

Deed  of  gift.  —  Surplus.  —  In  searching  for 
the  intention  of  a  donor,  which  is  the  sUndard 
to  f(oveni  the  construction  of  a  deed  <tf  pH, 
the  facts— Ist,  that  the- gilt  is  subject  to  the 
consideration  of  making  certain  D%jjpeskX»  to 
others ;  2ndl7,  that  forfeiture  will  oe  incurred 
by  nou- performance  of  that  condition ;  and 
Srdiv,  that  tbe  donee  may  be  subjected  to  loss 
by  the  performance  of  that  condition,  are  suffi- 
cient to  raise  the  ])re8umption,  that  in  case  of 
the  increase  of  tbe  fund.,  the  donor  intended  to 
give  to  Uie  donee  the  benefit  of  that  increase. 

A  donor  granted  the  principal  and  professors 
of  a  college  certain  lands  "  upon  the  conditioos 
hereinafter  specified,"  to  maintain  three  hnr^ 
sars,  "  accoraing  to  the  manner,  measure,  and 
quality,  and  as  tbe  rest  of  tbe  bursars  of 
philosophy,  presently  in  the  said  college  slreadr 
fbundea»  are  educated  and  enteitaioed/'  and 
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imposed  as  a  condition,  (the  penalty  for  the 
breach  of  which  was  forfeiture,)  that  the  prin- 
cipal and  professors  should  adroit  to  the  bur- 
sarships  the  presentees  of  the  donor  and  his 
family :  Held,  (reversinpr  the  judgment  of  the 
court  of  sessions) :  that  this  was  a  grant  upon 
condition,  and  not  a  mere  trust,  and  that  the 
principal  and  professors  were  entitled,  after  sa- 
tisfying the  conditions  of  the  deed  of  gift,  to 
appropriate  to  themselves  any  surplus  from  the 
lands  thus  given.  Jack  r.  Burnett,  12  C.  &  F. 
812. 

Cases  cited  in  ibe  judgment :  Attomcy-General 
r.  Corporation  of  Bristol,  t  Jac.  &  W.  204 ; 
Attorney-Genernl  r.  Cordtvniners*  Company,  3 
Myl.  &  K.  536 ;  AttomeT-General  r.  Smytliies, 
t  Kiisd.  &  M.  717  ;  Attorney* General  r.  Flab- 
mo&B^era'  Company,  5  Myl.  &  Or.  11. 

COSTS. 

When  a  decree  is  varied  by  the  House  only 
on  a  point  which  was  not  raised  in  the  court 
below,  nor  made  a  ground  of  appeal,  the  appel- 
lant must  pay  the  costs  of  the  appeal.  Wallace 
V.  Patton,  12  C.  &  F.  491. 

KVIDBNCE. 

See  Quare  Impedit. 


See  Charity^ 


See  Tttker. 


GIFT. 


GLEBE. 


JUDGMENT. 

Assiffnment.^Notice.—lJtider  the  9  Geo.  2, 
c.  5,  (Irish  Stat.),  payment  of  the  conusor  of  a 
judgment  to  the  conusee,  without  notice  of  the 
assignment  of  the  judgment,  is  to  be  deemed 
payment  to  the  assignee  thereof. 

The  registration  of  the  assignment  under  that 
statute  does  not  operate  as  notice  to  the  conu- 
sor. 

The  situation  of  a  conusor  under  this  statute 
resembles  that  of  a  mortgagor,  under  the  (Eng- 
lish statute)  32  H.  8,  c.  34.  Boyle  v.  Ferrall, 
12  C.  &P.  740. 


See  Renewal, 


See  Banker. 


Sec  Tithes,  2, 


LEASES. 


LIEN. 


MODU0. 


NOTICE. 

See  Judgment ;  Drust,  1. 

QUARE   IMPBDIT. 

Evidence.  —  In  a  quare  impedit,  where  the 
Bishop  uf  Derry  claimed  the  right  of  patronage 
of  a  living  in  the  county  of  Londonderry,  which 
was  iffithui  the  diocese  of  Derry,  a  surrender 
made  by  the  former  bishop  to  the  crown,  of  all 
the  liviogs  in  that  county,  was  tendered  in  evi- 
dence. This  surrender  was  coupled  with  a 
grant  by  the  crown,  dated  two  days  afterwards, 
of  the  living  which  had  been  so  surrendered. 


Taken  together,  these  documents  were  held  to 
be  admissible  in  evidence;  and  as  the  grant 
recited,  that  all  the  livings  in  the  county  had 
anciently  belonged  to  the  see,  such  evidence 
was,  for  the  purpose  of  proving  the  title  of  the 
bishop,  received  as  an  admission  by  the  crown 
of  that  fact. 

The  value  of  such  evidence  was  still  open  to 
dispute.  Before  the  date  of  the  grant,  the 
erown  had  entered  into  articles  of  agreement 
with  persons  now  represented  by  the  governor 
and  assistants  of  the  Irish  Society,  to  grant  to 
them  the  living  in  that  county  of  which  the 
living  in  question  was  named  as  one. 

HeUl,  that  this  agreement  did  not  prevent  the 
grant  from  being  receivable  in  evidence,  how- 
ever its  value  might  be  thereby  affected. 

Two  letters  from  the  crown  to  two  successive 
bishops  of  Derry,  directing  them  to  perform 
the  covenants  and  directions  contained  in  the 
grant,  were  tendered  in  evidence  as  recognitions 
by  the  crown  of  its  previous  grant. 

Held,  that  they  were  admissible  for  this  pur- 
pose. 

Entries  in  the  books  at  the  First  Fruits'  Office 
are  admissible  to  sliow  the  fact  of  a  collation  to 
a  living  made  by  the  bishop  at  a  particular 
time. 

Returns  made  by  the  bishop,  in  obedience  to 
writs  from  tho  Exchequer,  requiring  him  to 
state  the  vacancies  of  and  presentations  and 
c^Ulions  to  the  livings  in  his  diocese,  are  ad- 
missible in  evidence,  as  statements  made  by  a 
public  officer  in  the  discharge  of  a  public  duty. 
Though  such  returns  may  contain  statements 
of  a  kind  unusual  in  such  documents,  which 
statements  were  in  favour  of  the  right  of  the 
bishop  who  made  them,  they  are,  nevertheless, 
admissible,  provided  that  the  statements  are 
within  the  scope  of  the  inquirv  in  the  writ. 

An  original  collation  from  the  registry  of  the 
writ  office,  and  appearing  on  the  face  of  it  to 
be  pltno  jure,  is  admissible  to  show  that  the 
right  claimed  has  in  fact  been  exercised. 

An  objection  was  taken,  that  certain  docu- 
ments tendered  in  evidence  were  not  admissible 
for  a  particular  purpose.  The  court  decided 
that  they  were  admissible.  An  exception  was 
taken  to  this  decision. 

Held,  that  if  the  documents  were  admissible 
on  any  ground,  the  exception  could  not  be  sus- 
tained. In  such  a  case  a  court  of  error  can 
only  look  at  the  record,  and  decide  upon  the 
propriety  of  the  ruling,  as  therein  stated.  Irish 
Society  V.  Bishop  qf  Derry,  12  C.  &  F.  641. 

QUO  WARRANTO. 

A  proceeding  by  information  in  the  nature 
of  quo  warranto  will  lie  for  usurping  any  office, 
whether  created  by  charter  of  the  crown  alone, 
or  by  the  crown  with  the  consent  of  parliament, 
provided  the  office  be  of  a  public  nature  and  a 
substantive  office,  and  not  merely  the  function 
or  employment  of  a  deputy  or  a  servant  held  at 
the  will  and  pleasure  of  others. 

The  office  of  treasurer  of  the  public  money  of 
the  county  of  the  city  of  Dublin  is  an  office  for 
which  an  information  in  the  nature  of  a  quo 
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warranto  will  lie.    Darley  y.  The  QttMii,  12  C. 

&  F.  520. 

Gates  cited  in  the  opinions  of  the  judg^es :  Hex 
T.  Mayor  of  Hertford,  1  Lord  Kayo.  426  ;  Rex 
T.  Gregory,  4  T.  R.  240.  d.;  Rex  ▼.  Willianw, 
1  Burr.  40«;  Rex  r.  Stacey.  3  T.  R.  2;  Rex 
V.  Trevenon.  2  Barn.  Sc  Aid.  3S9,  479  ;  Anon. 
1  Barnard,  K.  B.  279 ;  Rex  v,  Bingham,  2  East, 
308 ;  Rex  ▼.  Highmore,  1  Dowl.  &  R.  438 ; 

5  Barn.  &  Aid.  771  ;  Rex  r.  Goudge,  2  Stra. 
1213;  Rex  v.  Franchard,  2  Stra.  1149;  Rex 
V.  Hulston,  1  Stra.  6:21  ;  Rex  r.  Hall,  1  Barn. 

6  Cress.  123;  Rex  t.  Dawbeny,2  Stra.  1196; 
Rex  Shepherd,  4  T.  R.  381  ;  Rex  r.  Duke  of 
Bedford.  1  Barnard  K.  B.  242 ;  Rex  t.  Bad- 
cook,  6  East,  3.59;  Rex  v.  Ninhoiaon,  Str. 
999 ;  Res  r.  Beedie,  3  A.  &  £.  467,  n. ;  Rex 
T.  Uarlev,  in  Rex  ▼•  Ramsden,  3  A.  £c  £»456 ; 
Re  the  Aston  Union,  6  A.  &  E.  785 ;  Rex  t. 
Bedford  Level  Corporation,  5  East,  336  ;  Rex 
T.  Justices  of  Herefordshire,  1  Chit.  700. 

RAILWAY   ACTS. 

Construction. — Vertical  demotion. — Notices 
giren,  and  pUnv  and  aections  of  an  intended 
railway  deposited,  in  pursuance  of  the  standing 
orders  of  the  Houses  of  Parliament,  previous  to 
an  application  for  an  act,  are  not  to  be  regarded 
in  construing  that  act  afterwards,  unless  they 
are  so  referred  to  as  to  be  incorporated  there- 
with. 

A  vertical  deviation  of  the  level  of  a  railway, 
not  exceeding  five  feel,  calculated  with  refer- 
ence  to  the  datum  line  shown  on  the  plan»  and 
sections  deposited  in  pursuance  of  the  standing 
orders  of  the  Houses  of  Parliament,  is  within 
the  powers  of  deviation  conferred  by  the  Rail- 
way Clauses  Consolidation  Act  for  ScoUand, 
(8  &  9  Vict.  c.  33,  8.  11,)  although  the  devia- 
tion may  exceed  5  feet,  calculated  with  refer- 
ence to  the  surface  line  shown  on  the  said 
plans  and  sections.  North  British  Railway 
Company  v.  Thd,  12  C.  &  F.  722. 

Cases  cited  in  the  jndgmeot :  The  Feoffees  of 
Heriot's  Hospital  v.  Gibson,  2  Dow.  301 ; 
Squire  v.  Campbell,  1  Myl.  &  C.  459 

REMOTXNBSS. 

Set  Bequest. 

RBNEWAli   OF   LRA8BS. 

K,,  holding  lands  under  the  see  of  D.  for  a 
renewable  term  of  years,  devised  them,  in 
1787,  to  two  persons  for  a  like  term,  with  a 
toti:s  quoties  covenant  for  renewal.  These  sold 
their  interest  in  part  of  the  lands,  and  divided 
the  rest  eoually  among  them.  On  the  death  of 
one,  his  share  passed  to  his  two  sons,  A.  fy  A. 
Lowry  ;  the  share  of  the  other  was  sold  to  P. 
The  two  Lowrys  obtained  a  renewal  of  the  lease 
of  all  the  lands  to  themselves,  in  1822,  without 
the  P.'s  knowledge,  and  then  mortgaged  them 
to  M,,  and  obtained  a  judgment  in  ejectment 
against  P.,  who  thereupon  filed  a  bill  agsunst 
them  and  M.,  and  obtained,  in  1826,  a  decree 
lor  an  account  and  re-conveyance  of  his  part, 
on  payment  of  his  proportion  of  the  renewal 
fines  and  costo.  ^.,  who  had  been  the  attorney 
of  the  iiowrys  in  all  these  matters,  obtained  an 
asaignment  of  their  interest,  in  1829-  P.  did 
not  make  up  the  decree  of  1826^  but  he  made 


several  payments  to  W.  in  reelect  of  the  re* 
newal  fines  and  costs,  and  urged  him  to  re- 
convey  to  him  his  part  of  the  lands,  and  grant 
a  renewal;  but  being  in  distress,  he  aigoed  an 
agreement  to  surrender  his  lands  to  IFL,  and 
take  part  of  them  as  his  tenant. 

Held,  upon  a  bill  filed  by  P.,  in  1842,  that 
he  was  entitled  to  the  benefits  of  the  decree  of 
1826  against  IV.;  that  the  accounts  therdiy 
directed  ought  to  be  then  taken ;  that  the  agree- 
ment signed  by  P.  to  surrender  was  without 
consideration  and  void,  and  that  he  was  entitled 
to  the  value  of  his  lands  while  they  were  in  the 
possession  of  H^.,  and  to  a  re-conveyance  and 
renewal,  upon  payment  of  the  balauoce  foubd 
due  from  him.  Wallace  y.  PatUm,  12C.&F. 
491. 

SOLICITOR. 

A  defendant,  who,  by  mistake  in  practice, 
allows  an  account  to  be  taken  against  him 
without  objection,  is  not  entitled,  b«ng  himself 
a  solicitor,  to  have  the  accoants  re-opeoed. 
fVallace  v.  Patton,  12  C.  &  F.  491. 

TITHES. 

1.  Glebe. — Disappropriation. — ^The  3  &  4  W. 
4,  c.  37,  8.  124,  empowers  the  Lord  Lieutenant 
and  Privy  Council  in  Ireland  to  **  disappro- 
priate, disunite,  and  divest  any  rectory,  vicarage, 
tithes,  or  portions  of  tithes,  and  glebes,  or  part 
or  parts  thereof,  from  and  out  of  anv  arch- 
bishopric, bishopric,'  deanery,  or  archdeanery, 
dignity,  prebend,  or  canonry.  And  to  unite 
everjr  sucn  rectory,  vicarage,  tithes,  or  portions 
of  tithes,  to  the  vicarages  and  perpetual  or 
other  curacies  of  such  parishes  respectively,  so 
that  each  such  rectory,  vicarage,  tithes,  or 
portion  of  tithes,  and  glebes,  or  part  or  parts 
thereof,  shall,  with  its  respective  vicarage,  per-  i 
petual  or  other  curacy,  form  a  distinct  pari&b  or 
benefice."  Held,  that  the  Lord  Lieutenant  and  I 
Privy  Council  have  authority  to  disappropriate  i 
any  part  or  portion  of  the  tithes  of  a  rectory :  ' 
That  the  word  "  rectory  "  in  the  statute  most  | 
be  applied  in  its  widest  legal  sense,  and  thez«- 
fore  includes  the  glebe ;  and  that  an  order  of 
disappropriation  of  "rectory,"  made  by  the 
Lord  Lieutenant  and  Privy  Council,  cannot 
be  restricted  to  the  tithe  rent-cfaaige$,  nakse 
on  the  face  of  the  order  of  disappropriation 
such  restriction  is  manifested. 

In  an  order  of  the  Lord  lientenfltnt  and 
Council,  made  under  this  act,  there  was  a 
statement  of  the  revenues  of  three  rect0rie«  be- 
longing to  a  cathedral  treasureship.  The  order 
then  went  on  to  say,* ''There  is  a  further  income 
belonging  to  the  said  treasureship,  arising  Irom 
demised  lands,  amounting  to  the  yearly  sum  of 
80/.  6s.  l\d."  The  glebe  lands  which  vvie 
not  in  express  terms  mentioned  in  the  onfer, 
did  amount  to  nearly  the  sum  stated.  A  smdl 
piece  of  land,  called  the  treasurer's  garden, 
made  up  the  rest.  After  this  statement  of  the 
revenues,  the  order  went  on  to  diaappropriate 
"  the  rectories,  together  with  the  rectorial  tithes 
thereto  belonging,"  in  pursuance  of  the  power 
given  by  the  act,  but  said  nothing  about  the 
glebe :  Held,  that  the  glebe  lands  were,  under 
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tiik  order,  disappropriated  from  ^e  treasure- 
abip.     WOmn  v.  Looekmd,  12  C.  &  P.  677- 

2.  Modus.  —  Isam.  ^  To  a  bill  by  the  rector 
for  an  account  of  tithes  against  tbe  owner  and 
occupier  of  land  in  tbe  parish,  they  set  np  a 
modus  of  13/.  6f.  Sd.,  payable  half-yearly;  and 
they  showed  receipts  for  that  payment  under 
▼arions  descriptions,  as  "  rent  ror  the  rectory," 
and  "  prescribed  rent  due  to  the  rector,'*  from 
the  year  1637»  with  some  interruptions ;  and 
dso  receipts  for  a  payment  of  St,  9^d,,  which 
was  supposed  to  be  a  payment  in  respect  of 
tenths  due  from  the  rector  to  the  crown. 

Held,  by  the  Lords,  affirming  a  decree  for  an 
account,  that  the  case  made  by  the  appellants 
woqjd  not  warrant  the  court  to  direct  an  issue 
to  try  tbe  existence  of  the  alleged  modus,  the 
eridence  agmnst  it  being  free  from  doubt.  A 
landowner  cannot,  like  a  rector,  insist  on  an  issue 
as  a  right,  but  in  doubtful  cases  it  is  granted. 
Cairns  r.  Raine,  12  C.  &  F.  833. 

TBUBTS. 

'^  1 .  Notice. — Rrfereuce. — ^Trust  funds  were  in- 
yesied  m  the  porchase  of  transferrable  shares 
in  a  banking  company,  in  the  name  of  one  of 
the  tmstees,  who  was  also  k  holder  of  shares 
in  his  own  right  in  the  same  company,  and 
afterwards  made  several  sales  and  purchases  of 
shares  therein.  There  was  no  distinguishing 
mark  by  which  the  shares  could  be  traced,  the 
same  being  in  the  nature  of  capital,  expressed 
by  quantity.  The  trustee  agreed  to  assign 
some  of  the  shares  standing  in  his  name  to  the 
banking  company,  as  security  for  repayment 


of  advances  which  had  been  made  to  bin),  but 
no  transfer  was  made.  He  afterwards  became 
bankrupt,  without  having  sliares  sufficient 
to  satisfy  the  trusts,  and  his  agreement  to 
assiffu : — 

Held,  Ist,  That  the  banking  company  had 
no  lien  on  any  of  the  shares  which  had  been 
held  in  trust. 

2ndly,  That  although  the  shares  held  in* 
trust  might  hare  been  charged  by  sale  and  re- 
purchase, the  trustee  must  still  be  considered 
as  holding,  for  the  purposes  of  the  trust,  the 
same  number  of  shares  out  of  a  larger  number 
that  were  standing  in  his  name  at  the  time 
of  the  bankruptcy. 

3rdly,  That  as  no  shares  were  transferred  in 
pursuance  of  the  agi'eement,  no  question  as  to 
whether  the  bank  directors  were  purchasers 
with  or  without  notice  could  arise ;  and  of  the. 
two  equities,  for  the  cestui  que  trust  and  for  the 
bank,  the  former  must  be  preferred.  Murray 
V.  Pinkett,  12  C.  &  F.  764. 

2.  If  charity  trustees  are  guilty  of  a  breach, 
of  trust,  the  person  thereby  injured  has  no 
right  to  be  indemnified  by  damages  out  of  the 
trust  funds. 

The  law  is  the  same  in  this  respect  both  in 
Bngland  and  Scotland.  Heriofs  Hospital, 
Feoffees  of,  v.  Ross,  12  C.  &  F.  507. 

Cases  cited  in  the  judgment :  Duncan  r.  Find- 
later,  6  C.  &  F.  nO-k;  Macl  Sl  Rob.  911 ; 
Aucbterarder  case,  Ferguson  v.  Kinnoul,  9  C* 
&  F.  251. 


CIRCUITS    OF    THE    JUDGES. 
{Tke  Mir.  Justice  Erie  will  remain  in  Tbttm.) 
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RECENT   DECISIONS  IN  THE 
RIOR  COURTS. 


Superior  CaurtM;  Lord  ChancMjr.^IUtti. 
SUPE. 


asrOKTBD    BT    BARRI8TBBS    OF    THB 
COURTS. 


8BTBBAI. 


lHavts  e&anctnar. 
Anderson  v.  Stather. 

NKW  ORDERS.— 8BRVICK  OP  COPT  OF  TRA- 
VERSING NOTE  ON  DEFENDANTS  ABROAD, 
UNDER  THB  56tH  GENERAL  ORDER  OF 
HAY^  1845. 

On  the  last  day  of  the  sittings  after  Michael- 
mas Term,  the  Lord  ChanceUor  affinned  the 
decision  of  Vice-Chancellor  Knight  Bruce  in 
the  above  cause,  as  reported,  ante,  page  211. 
An  appearance  had  been  entered  for  the  de- 
fiendants  under  the  circumstances  sUted  in  32 
L.  O.  p.  488-9* 


Kolls  eowU 
Tugwell  v.  Hooper.    Jan.  22  &  Feb.  1, 1847. 

PRODUCTION  OF  DOCUMENTS. — AFFIDAVITS. 

The  affidavit  of  the  solicitor  qf  a  defendant 
will  not  be  admitted  upon  a  motion  for  the 
.    production  of  documents. 
Communications  passing  between  a  trustee  and 
other  parties,  relatively  to  the  trust  matters, 
cannot  be  kept  back  from  any  of  the  cestui 
que  trusts,  upon  the  ground  of  professional 
confidence    subsisting  between   the  trustee 
and  the  parties  with  whom  he  communufiUed. 
This  was  a  motion  for  the  production  of 
documents  under  the  following  circumstances : 
In  July,  1841,  a  marriage  took  place  between  a 
soUcitor  of  the    name    of   Hooper,  and  the 
daughter  of  another  solicitor  of  the  name  of 
Frea.    In  the  negociations  which  preceded  the 
marriage,  Mr.  Hooper  was  represented  by  the 
firm  of  Tugwell,  Salmon,  &  Meek,  afterwards 
Tugwell  &  Meek;    and  Mr.  Frea   and    his 
daughter  by  another  solicitor  of  the  nams  of 
Bolby.    Mr.  Hooper  was  much  indebted  at  the 
time  of  the  marriage,  and  part  of  the  prectding 
neffociations  related  to  arrangements  for  paying 
off  these  debts.     Ultimately,  certun  estates 
were  settled  upon  Mr.  Hooper  and  his  intended 
wife,  subject  to  a  charge  to  Messrs.  Tugwell 
&  Co.,  in  part  consisting  of  bills  of  costs  due 
to  them.    Mr.  Bolbv  was  one  of  the  trustees  of 
the  settlement  by  wnich  this  arrangement  was 
made.    After  the  marriage,  questions  arose  be- 
tween the  parties  as  to  the  amount  of  the  charge 
due  to  Messrs.  Tugwell  &  Co. ;  and  for  some 
time  Mr*  Bolby  acted  in  these  matters  as  soli- 
citor for  Mr.  and  Mrs.  Hooper,  and  for  Mr. 
Frea.    In  July,  1842,  these  questions  gave  rise 
to  a  suit,  by  which  Mr.  Hooper  sought  to  re- 
duce the  amount  of  the  charge  to  which  the 
settled  estates  were  subject.    Upon  this,  Mr. 
Bolby  ceased  any  longer  to  act  as  solicitor  for 
Hooner,  though  he  continued  to  act  as  solicitor 
for  Mr.  Frea.     In  the  month  of  July,  1844, 
Messrs.  Tugwell  &  Co.  filed  a  cross  suit  against 
Hooper  and  Bolby,  for  the  purpose  of  establith- 
ing  iheir  charge  and  obtaining  a  decUuralion 


that  Bolby  was  a truftaefor  them ;  Hooper, on 
the  other  hand,  contending,  that  they  Iwd  no 
equity  to  enforce  this  trust,  but  that  it  w» 
solely  an  arrangement  for  lus  benefit.  Bolbf 
thereupon  employed  Mr.  Frea  as  his  srficitor, 
thus  reversing  their  original  situatKm.  In  Uas 
suit  the  motion  was  made. 

The  documents  asked  for  were  of  ttoee 
classes :—  ,  »^ 

1st,  Communicatioos  which  had  piwed  De* 
tween  Mr.  Bolby  and  Mr.  Frea  before  the  mar- 
riage took  place.  . .  .  t  4  «.«J 
2ndly,  Communications  which  tod  pawea 
between  Mr.  Bolby  and  Messrs.  Hoopff  * 
Frea  after  the  marriage,  and  during  the  \xm 
that  Bolby  continued  to  act  as  sohatortoc 
them,  and  which  he  stated  to  have  been  m  ha 
character  of  soUcitor,  and  not  in  tort  of  trutfefc 
3rdly,  Communications  which  had  pswa 
between  Mr.  Frea  and  Mr,  Bolby  after  the  m- 
stitution  of  the  cross  suit,  and  at  the  tune  wuea 
Frea  was  acting  as  solicitor  for  Bolby- 

The  motion  was  originally  made  on  the  am 
when  it  appeared  that  the  affidavit  by  wtoA 
protection  was  chdmed  for  ^^^^^S^ 
sought  to  be  protected  was  made  by  Mr.  J^res 
as  the  soUcitor,  and  not  by  the  defeo^ 
against  whom  the  motion  was  «»««•  ~^*^ 
were  anxious  to  proceed  npon  the  affidantjspw 


Urd  Lfingdale  refused  to  receive  it,  obscm^ 
that  there  had  been  a  great  extension  m  tbs 
practice  as  to  admitting  documents  to  be  pro- 
tected by  affidavit.  The  affidavit  of  ^edrfeod- 
ant  had  been  allowed  to  become  a  sort  of  MP* 
plemental  answer;  but,  if  one  pcrwm,  notbeig 
a  defendant,  was  to  be  aUowed  to  make  an  aft- 
davit  for  such  a  purpose,  how  could  another  oe 
excluded  ?    The  motion  was  subsequently  re- 
newed upon  affidavits  made  by  Messrs.  Hooper 
&  Bolby. 
Mr.  Kindersley  and  Mr.  fVray  for  the  motioa. 
Mr.  JSimer  and  Mr.  Hardy,  contr^  ui»ed, 
as  to  the  first  class  of  documents,  that  th*y 
could  not  be  required  to  be  produced  ma  csuie 
to  which  Mr.  Frea  was  not  a  party,  wa  objectioo 
which  applied  equally  to  the  second  das«  oi 
documents,  so  far  as  Mr.  Frea  was  concerned. 
With  respect  to  Mr.  Hooper,  they  contendea 
that  these  documenU  were  protected  as  hanng 
passed  between  Hooper  and  his  soUdtor  la  re- 
ference to  a  dispute  then  pending.    The  ^rt 
class,  they  urged,  were  yet  more  clcarlv  cnutkd 
to  protection,  because  here  Bolby  had  his  owa 
interest  to  consider,  as  wcU  as  that  of  hu  cestm 

^'^^LangdaU  said,  that  Mr.  Bolby,  thoa«h 
apparently  from  thebcst  motives,  had  5*  P»*«^ 
himself  in  a  situation  of  considexable  dimcttitf. 
lliere  had  been  some  question  made  as  to 
whether  or  not  the  deed  of  settlement  was  « 
framed  as  to  constitute  him  a  trustee  w 
Messrs.  TugweU  &  Co.;  hut,  considering  t!» 
admissions  made  upon  the  answer  and  aftda- 
vite,  he  thought  that  for  present  purposa  M 
must  hold  hun  to  be  a  trustee  for  them.  Then 
the  case  stood  thus,  that  when  disputes  w» 
between  the  parties  for  whom  he  was  trustee 
he  became  the  6<dicitor  for  some  oC  those  parws 
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only.     Now,  a  urentleman  who  had  become 
trustee  for  sevend  parties  could  not,  in  his 
opinion,  act  as  solicitor  for  one  of  them  inde- 
pendently of  the  other  in  respect  to  the  matters 
of  the  trust.    As  trustee  it  was  his  duty  to  be 
impartial,  not  to  act  for  the  advantage  of  one 
more  than  of  the  other.    How  then  could  any 
communications  with  one  cestui  que  trust  be 
kept  secret  from  another  upon  the  ground  of 
professional  confidence  ?    It  was  his  desire  to 
act  upon  the  strict  rule  of  the  court,  although 
he  might  have  thought  that  that  rule  too  much 
restricted  the  power  of  obtaining  discovery. 
But  no  case  like  the  present  one  had  been 
dted.     A  trustee  who  continued  to  act  as  so- 
licitor for  some  of  his  cestui  que  trusts,  might 
in  that  character  acquire  knowledge  most  im- 
portant to  the  proper  carrying  on  of  the  trust ; 
out  he  could  not  refuse  to  disclose  this  to  the 
other  M9/iit  que  trusts.     Here  it  was  said,  that 
some  of  the  correspondence  was  with  a  person 
not  interested  in  the  trust,  and  who  was  not  a 
party  to  the  cause.    But  the  apulication  was 
only  for  such  papers  as  related  to  the  trust ;  any 
poitionsof  the  correspondence  relating  to  other 
matters  might  be  sealed  up ;  and  it  was  to  be 
observed  that  Frea  had  notice  of  the  tnist,  and 
was  himself  a  party  to  the  arrangement  made. 
He  thought,  therefore,  that  the  two  first  classes 
of  documents  must  be  given  up.    With  regard 
to  the  third  class,  those  written  after  the  time 
when  Bolby  had  to  consider  the  case  relatively 
to  himself,  the  affidavit  did  not  speak  as  clearly 
as  he  could  wish:    in  respect  to  them,  he 
thought  they  ought  to  be  protected. 


Vlccs^innctUox  BiHgit  13rutt. 
Dajf  V.  Beggel    Dec.  1st,  1846. 

PRACTICB.— ORDKRS   OV    1845. 

Where  a  subpcma  to  rtfoin  had  been  sensed  be- 
fore the  orders  of  1845  ccmeinto  operation, 
and  no  steps  had  been  since  taken  by  the 
phnntijfs,  on  a  motion  hg  the  defendanty 
the  court  ordered  that  publication  should 
pass  on  a  future  dag. 
The  bill  in  this  case  was  filed  in  1841,  ths 
answer  and  replication  in  1842,  and  the  sub- 
poena to  rejoin  was  served  in  1843.   No  further 
step  was  taken  until  notice  to  dismiss  was  given 
bv  the  defendant,  but  upon  the  motion  the 
plaintiff  did  not  appear,  and  no  order  was  made, 
the  course  taken  by  the  defendant  being  con- 
sidered irregular,  but  leave  was  given  to  amend 
the  notice  of  motion. 

Martindale  moved  that  |m^iUcation  should 
pass  forthwith,  and  cited  Wheatley  v.  Wheatley, 
7  Bearv.  577 ;  Prentice  v.  Fhitlips,  9  Jurist,  26. 
His  Honour  directed  that  publication  should 
pa$8  on  the  10th  day  of  the  then  following 
HAary  Term. 

'FtceHTtaiirenor  mfgram. 
Morrison  v.  iliforrjffofi.    Jan.  22. 

GUA&DIAN   TO    AN    INFANT  RB8IDING 


pointment  of  a  guardian  for  one  of  the  defend- 
ants in  this  cause,  an  infant  now  residing  in 
Hong  Kong,  in  China.  ' 

This  is  a  suit  instituted  by  the  widow  of  the 
late  Dr.  Morrison,  the  celebrated  missionary  and 
Chinese  scholar,  to  ascertain  the  rights  of  her- 
self and  children,  under  the  will  of  uie  late  Hon. 
John  Robert  Morrison,  who  died  in  China. 
And  the  application  is,  that  Robert  Morrison, 
Esq.,  may  be  appointed  guardian  to  Martin 
Crofton  Morrison,  one  of  the  infant  defendants 
in  this  suit,  but  now  residing  at  Hon^  Kong. 

Vice-Chancellor.  —  Is  there  any  evidence  to 
sustain  the  application  ? 

Mr.  Egan  said,  affidavits  had  been  filed  in 
support  of  the  motion,  which  stated  that  the 
defendant  was  an  infant,  and  residing  at  Hong 
Kong,  in  the  empire  of  China  ;  that  Robert 
Morrison  was  also  a  defendant  in  the  suit,  but 
that  his  interests  were  not  adverse  to  those  of 
the  other  infa'nt  defendants,  and  that  he  was  in 
every  respect  a  proper  person  to  be  a  guardian 
to  the  infant  Martin  Cfofton  Morrison.  The 
learned  counsel  also  stated  that  Lord  Langdale, 
Master  of  the  Rolls,  had  been  pleased  to  assign 
Mr.  Robert  Morrison  guardian  to  the  other  in- 
fant defendants  residing  in  England ;  butitwaa 
deemed  advisable  to  make  this  special  applica- 
tion to  his  Honour,  relative  to  this  particular 
infant,  in  consequence  of  his  residence  at  Hong 
Kong,  which,  by  the  treaty  eflTected  by  Sir 
Henry  Pottinger,  and  by  acts  of  parliament 
subsequently  passed,  had  been  established  a 
British  settlement.  Under  those  circumstances, 
it  was  prayed  that  the  application  would  be 
granted. 

His  Honour  considered  the  evidence  sufficient* 
and  granted  the  motion. 


7^ 


<Qtttcn'9  Idtnrfi. 
(Before-  the  Four  Judges.) 
Queen  v.   Chetk  and  another. 
Term,  1847. 


Hilary 


MANDAMUS.  —  RETURN.  —    INTSRPLEADKR 
ACT. 

A*  poor-rate  was  made  for  the  parish  ofB*y 
which  was  abandoned.    A  second  rale  was 
made,  to  which  several  objections  were  taken 
bg   G.,  a  rated  inhabitant  of  the  parish, 
which  were  not  allowed  to  prevail.     A  writ 
of  mandamus  afterwards  issued  to  thejus^ 
tices  to  grant  a  distress  warrant  against  G. 
for  his  share  of  the  rate.     The  court  refused 
an  application  made  on  behalf  of  G,,  under 
the  statutes  1  IV.  4,  c.  21,  s.  4,  and  1  4-  8 
W.  4,  c.  58.  s.  8,  that  he  might  be  permitted 
to  join  vfilh  the  justices  in  framing  a  return 
to  the  writ  of  mandamus. 
In  Julv  last  a  poor-rate  was  made  for  the 
parish  of  Broadway,  in  the  county  of  Worcester, 
and  R.  Griffiths,  an  attorney,  whose  property 
was  included  in  the  rate,  w9b  summoned  be- 
fore the  justices  for  the  non-payment  of  the 
rate,  and  he  objected  to  the  validity  of  the  rate 
CHINA.  on  several  grounds.    The  rate  was  abandoned 

Mr*  JSgan  applied  to  the  court  for  the  ap«  {and  a  fresh  one  made  in  the  month  of  Septem- 
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her,  when  Griffiths  objected,  that  the  iirtt  rate 
was  valid,  and  that  there  could  not  be  concnr^ 
rent  rates.  The  justices  refusing  to  enforce  the 
second  rate  against  the  goods  of  Griffiths  for 
the  amount  of  the  rate  due  from  him,  a  rule 
was  made  absolute  in  Michaelmas  Term  last- 
for  a  mandamus  to  compel  them  to  grant  a  dis- 
tress warrant.  A  rule  was  subsequently  ob- 
tained on  behalf  of  Griffiths,  callmg  on  the 
other  parties  to  show  cause  why  he  should  not 
be  permitted,  under  the  statutes  I  Will.  4, 
c.  21  s.  4,  and  1  &  2  Will.  4  c.  58,  s. 
8,  to  join  with  the  justices  in  framing  a  re- 
turn to  the  writ  of  mandamus.  Affidavits  were 
adduced  to  show  that  a  very  hostile  feeling  ex- 
isted between  Griffiths  and  the  parish  officers 
of  Broadway,  at  the  time  these  transactions 
took  place. 

Mr.  Martin  and  Mr.  Greaves  showed  cause, 
and  contended,  that  this  being  merdy  an  ap- 
plication to  the  discretion  of  the  court,  snffi* 
cient  reason  had  not  been  given  for  granting 
such  a  rule.  The  person  resisting  the  payment 
of  this  rate  does  not  appear  to  be  acting  bond 
fide.  He  does  not  allege  that  the  rate  is  un- 
equal, or  that  he  is  rated  at  a  higher  amount 
tlum  he.  ought  to  be  rated. 

Mr.  Chambers  appeared  for  the  justices,  and 
stated,  that  their  duties  could  not  be  properly 
discharged  if  this  person  was  permitted  to  come 
in  and  join  with  them  in  making  the  return  to 
the  mandamus. 

Mr.  Pashley,  in  support  of  the  rule.  The 
appUcant  states  in  his  affidavit,  that  there  are 
five  objections  to  the  rate,  and  that  he  makes 
the  application  in  order  that  the  validity  of 
the  rate  may  be  brought  before  the  couit  in 
a  proper  manner  on  the  return  to  the  man- 
damus. He  does  not  state  that  his  property  is 
rated  too  high,  because  that  is  a  ground  of  ap- 
peal, and  not  a  question  to  be  submitted  to  the 
consideration  of  the  court. 

Lord  Denman,  C.  J.  The  words  of  the  act 
of  parliament  gives  us  a  discretionary  power  in 
this  matter,  and  in  the  present  instance  I  am 
clearly  of  opinion  that  leave  ought  not  to  be 
given  to  the  applicant  to  take  part  in  framing 
the  return  to  this  mandamus.  The  question  is, 
whether  he  is  or  is  not  to  pay  a  rate  which  he 
does  not  say  is  unequal  or  unjust,  but  respect- 
ing which,  merely  to  gratify  the  bad  passions 
he  is  actuated  by,  he  desires  to  start  some 
points  which  he  does  not  even  now  say  he  be- 
lieves to  be  good.  I  think  that  no  such  indul- 
gence ought  tobe  shown  him— no  useful  object 
could  be  gained  by  it.  It  is  much  more  im- 
portant that  the  poor  should  be  mantained  and 
the  burdens  of  the  parish  borne  by  those  who 
can  bear  them. 

Mr.  Justice  Patteson  said,  that  some  reason- 
able ground  lor  such  an  application  as  this  ought 
to  be  shown.  The  cnurt  could  not  be  called  on 
to  let  in  everybody  who  said  he  wanted  to  press 
a  daim— he  must  first  establish  a  right  to  do 
Bo«  In  this  case  nothing  of  this  sort  was 
shown — it  was  merely  a  frivolous  object  which 
the  applicant  wished  to  gain,  and  such  a»al- 
tempt  ought  not  to  be  enoouimged. 


Mr.  Justice  ColeridffB*  I  am  of  OTifaiion  tint 
this  application  ought  to  be  refused.  Ithnik 
the  objections  made  are  totally  besade  themaits 
of  the  case,  and  on  that  ground  I  am  of  opioioa 
that  the  appUeation  ought  not  t»  be  granted. 

Mr.  Justice  Erie,   I  am  of  the  same  ofRoion. 

It  is  very  important  that  the  poor-rate  shoold 

be  collected  without  delay,  and  I  thmk  that 

there  is  no  substance  in  any  of  these' objedioos. 

Rule  discharged  with  costs. 

^itctif  if  3$ttu!^  9tsctt(t  Cflort 

Reg,  V.  The  Justices  of  GUtacestershire.  Hilary 

Term,  Jan.  16,  1847. 

{Coram  Erie,  /.) 

ORDER  OF  AFPILIATlON.^BiOTICB. 

On  an  appeal  against  an  order  of  afUiatm 
the  attorney  for   the  respendeni  gave  s 
written  umderiaking  to  admit  tkedmeserwt 
of  the  notice  of  recognisances,  the  ationuf 
for  the  appelUmi  tmdertaking  to  prodaee 
them  at  the  trial.     The  order  of  eBJ/Uiatim 
bore  date  the  3rd  April,  and  the  sMoss 
were  holden  upon  the  30th  :  Held,  that  the 
sessions  werejust^ied  in  finding  adueser' 
vice  of  the  notices.. 
This    was   a  summons  calUn^r   upon  tbe 
justices  of  Gloucestershire  to  show  caose  why 
a  certiorari  should  not  isaoe  to  bring  up  to  t^ 
court  an  order  of  sessions  qoaslang  an  order  of 
affiliation,  with  a  view  of  quashing  the  onfcr  of 
sessions,  on  the  ground  that  the  justices  bad 
no  jurisdiction  to  make  it.    The  summoos  was 
originally  returnable  at  chambers  in  vacation, 
but  being  adjourned  to  a  day  in  term,  it  was 
afterwards  on  the  motion  of  fVite  for  tbe  prose- 
cution, and  with  the  consent  of  GreaoeSf  for 
the  defendants,  afterwards  adjourned  to  couits 
it  being  necessary  in  term  time  that  &e  certi- 
orari  should  be  granted  by  the  court.    The 
order  of  affiliation  was  made  on  the  3rd  April, 
the  sessions  being  holden  on  the  30th  of  that 
month.    The  attorney  for  the  respondeBt  bad 
given  to  the  attorney  for  the  appellant  the  fol- 
lowing undertaking  under   his  hand:  — "I 
hereby  admit  the  due  service  of  the  notice  d 
bail  and  appeal  given  herein  to  the  respondeat, 
Mr.  Chesshyre  undertaking    to    prouuce  the 
original  notices  on  the  hearing  of  this  appeal, 
together  with  the  order,"    The  notices  when 
produced  bore  date  the  29th  April,  and  it  vaa 
thereupon  contended  by  the  respondant,  that 
the  notices  were  not  served  "  fortnwith"  with- 
in the  meaning  of  the  statute,  and  that  the 
justices,  therefore,  had  no  jurisdiction.    TIk 
sessions  have  decided  that  they  had  junsdictioii, 
and  heard  the  appeaL 

Greaves  now  showed  cause,  and  submitted 
that  the  justices  were  right.  There  was  evi- 
dence to  justify  them  in  finding  that  the  noticei 
were  duly  ser%'ed. 

Wise,  contrj^  contended,  that  as  the  notices 
were  not  served  until  the  29th  April,  they  were 
not  served  forthwith,  and  that  as  this  went  to  the 
jurisdiction  of  the  justices,  the  respondent  could 
not  waive  the  objection  even  if  she  were  williog 
to  do  so.    He  cited  JGUy.  r.  Lorci  Hastings  mi 
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aaolker,  6  Q.  B.;  Sieirpe  v.  Lamb,  11  Ad. 
&  EIL  805;  FoJM  V.  fVhUtington,  7  Daw.  767 ; 
lb.  102;  R,  &  J.J.  fForcc9f«r«Mre  (Lo«o«  v. 
Owen),  1  Bail  Court.  Rep. 

Erie,  J.  I  think  the  certiorari  ought  not  to 
go.  There  was  evidence  from  which  the  jus- 
tices could  find  that  the  notices  were  duly 
served,  and  I  ought  not  therefore  to  interfere. 
I  do  not  put  it  on  the  question  of  waiver,  but  on 
the  ground  that  there  was  evidence  of  the  due 
serWce.  "  Forthwith  **  does  not  mean  imme- 
diately, but  without  imjustifiable  delay,  and  it 
may  be  that  there  was  good  reason  for  the  de- 
laying the  service,  or  it  may  be  that  the  notices 
were  wrongly  dated. 

Application  refused. 


CHAiNCERY  SIITINGS. 

Uor^  <!r9anrtnor. 

After  Hilary  Term,  1847. 

Mondey      .      Feb.  8  \  '^ *>«  **^  Seal-Appeal  Mo- 

Tuesday      •    .     •    91 

Wednesday    .     .  10  [  Appeals. 

Thursday    ...  11  ) 

Fridav  .  i«  *  (Petition  -  dny,)  Unopposed 

■^   '    *    '     *     *  (      Petitions,  and  Appeals. 
Saturday    ...  13  v 
^'      '  .  \d) 

.  16/  Appeals. 

,17\ 

>  18' 


Monday 
Tuesday 
Wedneadaj 
TLur«di^  . 

Friday   .     . 

Saturday     , 
IVIonday 
Tuesday     . 

Wednesday 

Tfaursdsy    . 

Friday   .     . 

Saturday  ", 
Af  onday  .     ' 
Tuesday      ^ 
VVedacttday 
Thursday     . 

Ytidmy    • 

Saturday     • 
IVIonday 
I'uesday     • 

Wednesday 

Thursday  • 

Friday   .    . 

Saturday    . 
Monday 
Tuesdny      . 
Wednesday 
Thursday    . 

Fridajr   . 

Saturday  . 
Moaaaay  . 
Tueaiday     . 

lVedi»«sdny 

rbaradt^ 


«qS  (P«titioQ-day,)XU.uoppo«^ 
i      Petitions,  and  Appeals. 


Appeals. 


^,  J  The  «ad  Seal— Appeal  Mo- 
^*  J      tions. 

•  •  f5    Appeals. 

«g  i  (Petition-dsy»)-  Unopposed 
*        I     PetitioBS  and  Appeals* 
.    .  «7. 
March  1  I 
,    •    •  S  VAppeals. 

•  •31 
.     .  4^ 

k(  (Petitioned ay).  Unopposed 
*    *    *     i      Petitions  and  Appeals. 
.      .    6) 
b    •     8  >  Appeals. 

.Q  J  The  3rd  Seal— Appeal  Mo- 

•  •  *"  i     tious 

•  .  11     Appeals. 

_  ((I'stition'^day)    Unopposed 

.  .  15. 

.  .  Id/ 

.  .16/  Appeats, 

.  .  \7\ 


Petitions  and  Appeals. 


18^ 


"1 


Petition-d«y  ^anopposed 
only)  and  Appeals. 
.  JO  ) 
.  f«  (  Appeals. 

^  2^  (  The  4tb  Seslr-^Appeal  Mo- 

\      tioDs.        .... 
•  S5     General  Petition-day. 
2^«  B. — Such  days  as  his  Lordship  is.ocsapied  la 
the  House  of  Lords  excepted. 


mtfttr  of  tfte  ISoUs. 


AT  ' 

nrs  ROLTJ* 

Monday    .    Feb.    8     Motions. 

AT  TDS  JUDICIAL  O0H9fITT£r« 

Tuesday  9  to  Friday  19,  inclusive. 

AT  THE   ROLLS. 

Saturday     .    .    •  20  J  Pleas,  Demarrers,  Causes, 

Monday      .     .    •  «« V      Further  Direclioos,  and 

Tuesday     .     .     .  V3 )      Exceptions. 

Wednesday     •     •  21    Motions. 

Thursday  .     .     .  25\ 

Frid«y   .     .    .     .26 

Saturday     ...  27 

Monday      .Bfurch  1 

Tuesday     ...     2     Pleas,  Demarrers,  Causes, 

Wednesday     .     .     3 

Fur.  Directions  and  Ex'> 

Thursdny    ...     4 

ceptions. 

FHday        ...     5 

Saturday    ...     6 

Monday      ...    8 

Tuesday      ...     9 

'  •■ 

Wednesday   .    .     10    Motions. 

Thursday    .    .     .11^ 

Friday         .     •    .  12 

Saturday     ...  13 

Monday      ...  15 

Tueaday      .    ,     ,  iS 

Pleas,  Demurrers,  Causes, 

Wednesday      .     .  17  >      Further   Directions,  and 

Thursday  .      .     .  18 

Exceptions. 

FridAv  .     .     .     .19 
Saturday     ...  20 

Monday      ...  22 

Tuesday     .    .    .  S3j 

Wednesday   .    .     24 

Motions. 

Thursday 


25. 


{Petitions    in    the    General 
Paper. 

Short  Causes,  Consent  Causes,  and  Consent  Pe- 
titions every  Saturday  at  the  aitting  of  the  court. 

NoTics. — Consent  Petitions  must  be  presented, 
and  copies  left  with  the  secretary,  on  or  before  the 
Thnrsday  preceding  the  Saturday  on  which  it  is 
intended  they  should  be  heard. 

¥iff •Ctanrellot  of  Sttglanlr. 

AT   LINC0LN*8   INN. 

Monday      .     Feb.  8    The  1st  Seal— Motions. 
Tuesday     .     .     .     9 )  Pleas,  Demurrers,  Excep* 
Wednesday     .     .  10  >      tions,  Causes,  and  Fur- 
Thursday    .     .     .  11  ]      ther  Directions. 

}  (Petition-day)     Petitions 
Friday        •    .    .  12  >      (unopposed  first,)  Short 

)      Causes,  and  Causes. 


Pless,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


Saturday     .    •     .13' 
Monday      •     •     •  15 
Tuesday      ...  16 
Wedneaday     .    .17 
Thuraday   ,     .     .18^ 

r  (Petition-day)    Petitions, 
Friday  .    .     .    .19]     (unopposed    first)  .  Short 

(      Causes,  and  Causes. 
Saturday    •    .    •  20 ")  Pleas,    Demuiters,  Excep- 
Monday      .     .    .  22  S     tions,  Causss,  .snd  FuK** 
Tuesday     .     .     .233     ther  Directions. 
Wednesday    •    .  24    The  2nd  Seal— Motions. 

!  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Far- 
then  Directions. 
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Friday  .    . 

Saturday     , 
Monday      • 
Tuesday 
Wednesday 
Thursday    • 

Friday  •     • 

Saturday  . 
Monday  . 
Tuesday  • 
Wednesday 

Thursday  '• 


Friday  •     , 

Saturday    • 
Monday 
Tuesday     • 
Wednesday 
Thursday  '. 

Friday  .     , 

Saturday  . 
Monday 
Tuesday  . 
Wednesday 
Thursday  . 
Friday  .    . 


Chancery  Sittings. 


i  (Petition-day)       Petitions, 
96  \     (unopposed    first.)  Short 
(     Causes,  and  Couaes. 


Pleas,  Demurrers,  Ercep' 
lious,  Causps,  and  Fur' 
tber  Directions. 

(  (Petition  -  day,)  .  Petition, 
j      (unapposed'  first,)  Short 
(      Cauaea,  and  Causes. 
Pleas,    Demurrers,   Excep- 
tions, Onuses,    and  Fur- 
ther Directions. 
The  Srd  Seal — Motions. 
i  Fleas,    Demurrers,    Ezcep- 

<  tions.    Causes,  and  Fur 
(     ther  Directions. 
((Petition- day.)       Petitions, 

<  (unopposed    first.)  Short 
(      Causes,  and  Causes. 


.  6 
.  8 
.  9 
.  10 

.  11 


1< 


Thursday 

Friday 
Saturday 
Monday    « 

Tuesday     , 

Wednesday 

Thursday  . 

Friday  .  . 
Saturday  . 
Monday .    . 

Tuesday     . 


19 
f  0 

ts 

94 
25 
96 


Pleas,    Demurrers,    Excep- 1 
tions.  Causes,    and  Fur- 1  Wednesday 
ther  Directions. 

Thursday 

!  (Petition  -  day,)     Petitions, 
(unopposed    fir^t,)  Short 
Causes,  nnd  Causes. 
{(Pleis,  Demurrers,  Kzcep- 
'!      tions,    Causes,  and  Fur- 
(     ther  Directions. 
The  4th  Seal— iVIotio^s. 
General  Petition-day, 
Short  Causes  and  Petitions. 


iPleaa,  Demurrers,  Eirap- 
tioas,  Caaaes   ani  For- 
tber  Directions. 
«^  UP«t>t»on-day.)        Petiliooi 
•    •  *^  {     and  Ditto. 
.     .  J7     Short  Causes  and  Cios*». 
»,      L  *  S  Bankrupt     Petitions    and 
March  1  ^      c^„,^,. 

Pleas.  Demurrers,  Caas?s, 
Kxeeptions,  and  Fanher 
Directions, 
f  Bankrupt    Petitions     and 
^\      Ditto. 

iPUast  Deaaurrets,  Caosei, 
Exceptions   aud  Furtlier 
Directions, 
r  (Petition-day.)  Pelitioiu  & 
^  \     Ditto. 
6    Short  Causes  and  Causes. 

J  Bankrupt      Petitions   soi 
^  I     Causes. 

J  Pleas,  Demurrers,  Ex«;v- 
^      tions.  Causes,  and  far- 
ther Diracuona. 


ViftsCJaiifcllor  Umrtt  ISruff. 


Monday      .  Feb. 

Tuesday     . 

Wednesday 

Thursday   . 

Friday  •  , 
Saturday  . 
Monday      . 

Tuesday     . 

Wednesday 

Thursday   • 

Friday  •  • 
Saturday  « 
Monday     • 

Tuesday     . 

Wednesday 


8 


S  The  1st  Sea] — Motions  and 


I      Causes 
(  Pleas,  Demt:rrers,   Causes, 
9  <      Exceptions,     and     Fur- 

(      ther  Directions. 
-^  Bankrupt      Petitions     and 
*°e      Ditto. 

'  Pleas,  Demnrrers,  Causes, 
11  ^      Exceptions,     and      Fur- 
ther Directions. 


{(Petition-day)  Petitions  and 
Ditto. 
IS    Short  Causes  and  Causes. 
^  >  (  Bankrupt    Petitions      and 
^^  I     Causes. 

Pleiis,  Demurrers,  Causes, 
Exceptions,     and     Fur- 
ther Directions. 
Bankrupt     Petitions,     and 

J^itto. 
Pleas,    Demurrers,  Canaes. 
Exceptions,  and  Further 
Directions. 
4  0  5  (Potition-day )  Petitions  and 

I     Ditto. 
30    Short  Causes  and  Causes. 
^^S  BanVirupt     Petitions     and 
**i      Ditto. 

C  Pleas,    Demurrers,  Ezcep* 
23 J      tions.  Causes,  and    Fur- 

t      ther  Directions. 
A^  \  The  ¥nd  Seal— Motions  and 
'*  (     Causes. 


1« 


16 


17 


18 


Friday  •  . 
Saturday    • 

Monday     . 

Tuesday     . 

Wednesday 

Thursday   • 

Friday  .  • 
Saturday  . 
I  Monday 

Tuesday     , 

Wednesday 
Thursday  . 

Friday  .    • 


^  ^  r  The  Srd  Seal— Motions  sad 
^n      Ditto. 

Pleas,  Demarrers,  Eice?« 
11-^     tions,    Causes,  aad  Far- 
ther  Directions, 
r  (Petition-day,)'     PetilioM 
*2  I     and  Ditto. 
,  IS    Short  Causes  nnd  CaasN. 

r  Bankrupt      Petitions    sod 
'  ^^\     Ciuses. 

r  Pleas,  Demurrers,  Excep- 
.16;       tions.  Causes,  and  For- 
C      ther  Directions. 
^    /Bankrupt     Petitions    aad 
'^^\     Ditto. 

f  Pleas,  Demurrers,  Excf?- 
.  18-C      tions.  Causes,  and  For- 
f      ther  Directions. 
J /(Petition -day)  Petitions sni 
\     Causes, 
to    Short  Causes  nnd  Causes. 
_  { Bankrupts    Petitions   tad 
^j     Causk 

!  Pleas,   Demurrers,  Ereep- 
tions.  Causes,  and  Fe^ 
ther  Directions. 
.34    The  4th  Seal — Motions. 
,  95     General  Petiiion-disy. 

^^  C  Short  Causea  and  Bankrupt 
'^^l      Petitions. 


19-^ 


(  The  1st  Seal— Motions  ss<l 


Monday      .    Feb.  8  J      ^^„,^^ 


Tuesday  • 
Wednesday 
Tburaday  . 
Friday 

Saturday     • 

Monday  . 
Tuesday  • 
Wednesday 
Thursday  • 
Friday  •    • 

Saturday    • 


9 

10 

,  11 

,  IS 

.  13 

15  \ 

16 

17 

18 

19 

.  10 


Pleas,  Demurrers,  £x<«p- 
tions.  Causes,  end  fof- 
Dirs. 

Short    Causes,    Petiiiooti 
'      (unopposed    first,)   asJ 
Causes. 

Pleas,  Demurrtrs,  CxMf>- 
t ions,  and  FertherDirse- 
tions. 


Short  Causes,  Petitioas, 
I  (unopposed  first,)  an^ 
(     Causes. 
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Monday     • 
'i'uesdaj     • 

Wedoetdaj 

Thursday   • 

Friday 

Saturday     • 

Moodaj 
I'uesday      • 
Wednesday 
'J'bursdoy    . 
Friday 

Saturday    • 


Monday 
Tuesiday 


"\ 


34 

f  5 

26 


Pleas,  DeniQrrerSt  Kxcep* 
tions.  Causes,  and  Fur- 
ther Directions. 

The  tnd  Seal — Motions  and^ 
Causes. 

Pleas,  Demurrers.  Excep- 
tions, Fur.  Dirs.,  and 
Causes. 

i'  Short     Causes,     Petitions, 
(unopposed     first,)    and 
Causes. 
March  I  ^ 

•  •SI  Pleasy  Demurrers,   Excep- 

•  •    3  V     tions.  Cause.*,  and   Fur- 


4  I     ther  Directions. 


C  Short    Causes, 
6?      (unopposed 
C      Causes. 


Petitions, 
first),    and 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


Wednesday 

Thursday  • 
Friday  .     . 

Saturday    . 

Monday  . 
'I'uesday  • 
Wednesday 
I'huraday  . 
Fiiday 

Saturday     • 

Monday  • 
T'uesday     . 

Wednesday 

Thursday  • 
Friday 


10 


-r 


The  9rd  Seal— Motions. 
Pleas,   Demurrers,    Excep- 
tions,  Causes,  and   Far- 
ther Directions. 
SShott     Causes,    Petitions 
(unopposed     first,)    and 
causes. 
,  15 

.  16  I  Pleas,   Demurrers,  Exeep- 
17  y     tions.   Causes,   and  Fur* 
Dirs. 


.8j 

IP-' 


t  Short     Causes,    Petitions, 
(unopposed     first,)    and 
Causes. 
I  Pleas,  Demrs.,  Exception^, 
!     Causes,  -and  Fur.  Direc- 
[     tions. 
a  A  j  l^e  4th  Seal — Motions  and 
•  ^^\     Causes. 
,  S5    General  Petition-day. 
S6    Short  Causes  and  Petitions. 
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PRIVY  COUNCIL  APPEALS. 

February 

,  1847. 

Solicitor 

on  PnocTOR. 

AFPSLLANTf. 

■ESPONDtSTS* 

APPELLANTS. 

BE6P0NDE.N'TS. 

Geils         .        .        •         • 

Geils  .... 

Iggulden  and  Puckle    • 

Jenner,  Dyke,&Jenner 

House  ofAssemhly  at  Gre- 

^ 

nada     .        •        .        • 

Chief  Justice  Saadersoa 

Wilde  and  Keea  . 

Cotterill. 

Stone       •        •        *        • 

Stone  .        •        •        • 

Smale  .... 
Whitmore  and  Wallers 

Pitcher. 

J.  P.  Wise      . 

Kishenkoomar  Bous     . 

(ex  pte.)  . 

Aiincbta  •        •        .         • 

JudgesofSupremeCourt 

of  Madras 

GoodeVe   (ex  pte.) 

Sidney  Siephea        • 

JudfeaofSuprene  Court 
of  Van  Dieman*s  Land 

Sir     G.     Stephen    (ex 

pte.)         .        .        . 

Davis      .... 

Barrett 

Teesdale  and  Srmes     . 

Clayton  and  Cookson. 

Caledonian  Towing  Comp. 

Hutton 

Deacon 

Roihery. 

Mayor  of  Hamilton  . 

Hodgson      . 

Wilson  and  Harrison    • 

Coode  and  Browne. 

Bernard  •         .        •        • 

Hyne  .... 

Bowdler  and  Bathurst  • 

Stephen  and  Bedford. 

Kamrutton  Rae 

Furrook-oon  nissa         • 

Sutton  and  Enrena 

Deshorough  and  Young. 

Mussumat  Golab  Koonwar 

Colleiitor  of  Benares    . 

R.Clarke    . 

Lawfords.    / 

BUSINESS  OF  THE- COURT  IN  BANC. 

€amman  J^Uai. 

Hilary  Term,  10th  Vict. 

This  court  will,  on  Mondav,  the  15tb  day  of  February  instant,  hold  a  sittin^f,  and  proceed 

t9  giv«  judgement  in  some  of  the  cases  standiog  over  for  the  consideratioa  of  this  court. 

NISI  PRIUS  CAUSE  LISTS. 

Middlesex, 

Rbmanets  added  to  list  at  page  264«  ante. 


Lewis  and  L. 
Jox  and  W. 

r>.  Kerna 

r alius  and  Co. 

Yard 

Lllen  and  H, 

ieo-  Price 

?.  K.  I-ane 

>afres 

.  F»IJow< 
ebl>  and  R.* 
B.  \Vilsoa 
.  K^  Xmnfs 
ijno 
>!3ii   ^Vatson.juo. 

icbardtfon 


Hughes  S.  Ji  Mousley 

The  Mayor  of  Oxford  &.S.  Tngg 

Craikahank  Harrison 

Waddy  S.  J.  CoUinridge  and  another 

Julius  and  anotlier  Wetherell,  cik. 


Fleming 

King 

Wilkinson 

BleadMi 

Grafton 

Amott 

Fisher 

S.  J.  Ashwell 

Andre 

Saunders 

Richards 

S.  J.  I^ord  Maidstone 

Bassan 

Latter  and  another 

Gilford 

Roherfsoa 

Wade 

Gregory 

Clayards 

Detbiok  and  another 

Giles  and'  another 

"  ^     Baker 

Christie 

Berjamin 

Baker 

Mushell 

Matthews 

Of  ossley  executor,    c, 

Dt.  Fefi'  and  Co. 
Dt.  LiUhfield 
Dt.  Pike 
VU  Person 
Dt.  Person 
Tree.  Phillips 
Dt.  W.  E.  Oliver 

Bird  and  Co. 

Sharp  F.  and  Co. 
Ca.  Lovell 

Pro.  Keightley  and  Co. 
Dt.  >Iinet  and  S. 
Dt.  Person  • 
Prom.  W.  Kennett 
Cn.  Hughes  and  T. 
Covt.  Watson  and  Son 
Tres.  S.  Yates 
ProofT.  Pearson 

Moss 
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Allan  nda  17, 

Penoo 

H.  Codd 

Ravenacroft 

T.  G.  StaadniMi 

Ldwifl 

J.  Tinslaj 

Same 

W.  Smith 

H»U 

£dirard  Vann 

John  Long 

Walker 

Gabriel  aad  HL 

Moaeley 

Lacj  aad  B. 

Jf  akinaon  and  S. 

Person 

Inperaoa 

Corliog 

Bower  and  Son 

H.  B.  Jonea  . 

John  Bell 

W.  Williami 

Dolman  and  S. 

Same 

Same 

Chiaholme 

J.  Lewis 

Shearman 

Willoughby  and  J* 

W.andDjrne 

Holme  and  Co. 

Tennant  and  H. 

Milton  and  Co, 

Marsden 

Dunn 

Hayea 

CraggandJ* 

Carlon  and  H. 

Noreutt 

Williamson 

Angell 

Same 

Orlebar 

W.  S.  Dacie 

Vickerj 


Coz  and  S. 

John  Hughes 

Williamson  and  H« 

Ablett 

King  and  A. 

S.  G.  Bawlins 

W.S,  Paine 

Hawkina  and  Co« 

Person 

Jenttiags 

J,  L.  Dale 

F,  Hobler 

Dickson  and  0. 

Sargent 

Harbin  and  W, 

MittoB  and  Co. 

T.  C,  Chnrcb 

Downes  and  Co« 

Same 

W.  M.  Webster 

J.Lewis 

B.  Mewbam 

Melton 

John  Pike 

Besrt 

J,  W.  DoUnsa 


Hardrman 

Townsheod,  wed,  &c 

DU  G.R.Iaoes 

Flower                        S.J.  Maskelyae 

KearseyandCo. 

Lsmond  snd  others 

Erlsm 

Ogle  and  V. 

Powter 

Harriaoa 

Dt.  C.  0.  Hoare 

'Rossiter  and  wife  (panper)  tTanes 

Ca.  MMb 

Lewis 

Clifton,  an  iafant 

Pro.  RiekardsaadOk 

Luok 

Brown  and  another 

Ties.  F.  Wakhew 

Dear  (pauper) 

Rapson 

Tree.  King  and  A. 

Watson  and  another 

Tweed 

Prbm.  Person 

Martindale 

Seward 

Issue.  Foord 

Davis 

Biri 

Tieo.  John  Nokei 

Stsndon 

Ca.  Bactleyand^. 

Walker 

Webb 

Prom.  Webb 

Helps 

Burford 

PfOB,  T.  A.  Jonea 

Doe  d.  Rule 

Cusaana 

Eit.  PeraoB 

Bail/  and  another      S.  J.  Law 

Prom.  Smith 

Watts  and  others 

Ryaa 
Wslsh 

Reynolds 
Pram.  Persoa 

Atkinson 

Fjrson  snd  another 

Pym 

Dt.  Richsrdaon 

Fyaon 

Hoof  aad  others 

Pym 

Young 

Bl  Same 

Prom.  Walker 

Doe  dem.  Ross 

Sparke 

Tna.  and  Ejt.  Strid 

HontbaU 

Blunt 

Prom.  A.  Hayaea 

Ward 

M'Henry 

Dt.  S.  Collyer 
Prom.  C  Cbamptoa 

Feltham 

Headland 

Spurwaj 

Goff 

Dt.  F.  F.  Panell 

Child 

Dutton 

Prom.  Cornthwaite  &  C«. 

Bowman,  admrz. 

HodsoHi 

Prom.  J.  W.  Ftoarer 

Alexander 

P-g« 

Prom.  Braltam 

Daniels 

Baxter 

Traa.  Wright  tad  On. 

Welch 

ilallsu 

Prom.  T.  S.  Wrigbt 

Shaw 

RoUeaton 

Ca.  J.  H.  Webber 

7nm  CAiitis. 

Chad  wick 

BajPly 

The  Queen                 8.  J.  Sti^ord 

lodt.  Price  and  B. 

Smithson,  admix.  £ic. 

Bothams 

CoTt,  Hatehiaoa       ^ 

Carr 

Taytor 

Tres.Ofit«r«».Lafieifti 

Doe  d.  Bacon  ft  «ls.    8.J 

.  Carnegy 

Eject,  Eldertoa 

Netherclifc 

•  Hoare 

Prom.  HoweU 

Cowbum                  .  8.  J 

r.  Simpson  and  another 

Sbarpe  aadOa. 

Gunuaing 

Ince  and  others 

Prom.  Tarnley 

The  Queen 

Block,  elk. 

LoBsdale 

Rudd  and  others 

MilaeandsBotlMr 

Bt.  Jaquaa  aad  £. 

Woolley 

Marks 

Cbadwid: 

Gates 

Smith  and  aaother 

Holmes 

Loaring,  by  next  friaad 

Dt.  S.  Winter 

Lewia  and  another 

Stacy 

Dt.  R.  Sonthee 

Davidson  and  another 

Rawlins 

Ca.  F.  Smith 

Utchfoid 

Synonds 

Dt  GoddaidaadK. 

Doed.  Brandon  &  anoOier  Jboas 

Eject  J.S.Ki|iling 
Eject   A.J.  Lnc. 

Doe  d.Blackstone  Mothers  VV'hite 

Bulmer 

Miles  aad  aaother 

Tree.  T.  A.  Joaea 

Dunn 

P«gni.m 

Prom.  Schuha 

FalUerand«iother  .S»J 

.  wTller 

Troy.  C.  Pearson 

Rawlins 

Smith 

Prom.  HaytOB 
Prom.  Fuller  and  S, 

Bobbin 

RaadiA 

Dudding  and  anothac 

Sntfwitk 

Dt.  Tilsoo  and  Ckk 

Ford 

Blis.Tbynna.eom.eaIled&e.  Prom.  Persoa                  | 

JlitchcOck 

Baylis^ 

Prom.  Jones  snd  0(k 

The  Queen 

Broome 

ladt.  RickardsaadW. 

The  Queen 

ludt.  Smith  aad  Gbb 

Doe  d.  Frost 

Alderson  and  another 

Eject  Daogaifield 

Brazier 

Stredder  aad  another 

Ca.  Qrahsaa 

Doe  d.  Budge 

Smith 

Eject  Davis  aad  S. 

Knapton 

Cocrey 

Prom.  Hook 

Doed.  Fowler 

Chatoa 

Eject  Person 

Gilbert 

Pfiee,  Bart. 

Prom.  Mawa 

Downes 

l^rioe,  Bart. 

Prom.  Mawa 

Laurisp  Knt.  and  others 

Cook' 

Asaumpt  £.  J.  Baaldl 

Roberts                        S.J, 

Back  and  others 

Prom.  Wilkinson  aad  ft. 

Moginie 

Fieldp  exor. 

J.  T.  Grorer 

Rumball 

Wells 

Prom.  Woodward 

Cocks 

MarshaU 

Dt  Watson,  jua. 

Parker' 

Fabroni 

Tro?.  Lewis  and  L, 

Watkins 

Lyne 

PtOB.  HydaaadOo. 

.MmBmu 


IMt. 
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Diirea 

Clarke  and  Co. 

Wm.  Bh^ 

Waita 

Farkea 

Same 

A.  HajnCM 

Warneford 

Parker, 

Champion 

Cell  and  H. 


Capes  And  S. 

B.Hare 

E.  M.  Elderton. 

ChanlMriajDe  and  U. 

CrOQCk 


Staoiland  and  L. 

J.  Duncan 

Clayton  and  8. 

Carlon  Ba4  H. 

B.  W.  Nina ' 

Hwrnes 

£.  CUrk* 

Gillham 

J.  and  G.  Turner 

Burrell  and  So« 

Sudlow 

W.  H.  Turner 

Buq^oyne  and  Oe. 

Tbompeoo  find  P. 

Wollea 

ilarbtn  and  Co. 

I>aviM^  Sob  aad  B. 

Same 

Same 

Hicbard  and  Collect 

^VoJi-er,  Grant  «nd  Go. 

Sswae 

Same 

Pain  and  fi«t]ierl«!f 
Wilde  and  Co. 
G.   Hensnan 
J.  Parker 
Oreshmm 
C.  Kaye 
G.  Lenia] 
A^  V%''arrattd 
I>.  Watson 
Same 
Fbilp 

Vallanee  and  B. 
G.  litres 


Sudlow  and  Co. 
Jaque^  And  £. 
/r.  G.   Robiaaon 
Gill 

Phillips  and  Soft 
£  rarest  and  Co. 

31.  XlioinpeoB 
jij.  J.  WfaiicoBib 
Wara49AMrd 
C-  G.  Jones 

J.  Uttjnpbreys 

Jpaio  vi^  ^* 
GUI  axa^iH. 


Hay  9*#.  Cox  Prom.  Cbamberi 

1'lie  Queen  Alexander  ludt  Peraotv 

Wale  and  wife  Johnson,  aen.,  and  another  '1  rei.  Aabley 

Haaelden  Myers  and  another  Dt.  Garrj 

Atkinaon  Liddiard  Edwards  and  W« 

Same  Foster  Dennes 

Kevile  Deacon  F.Isaue,  W.Hodgldi 

Duke  of  Brunswick  Gbisiin  Ca.  H.  Crocker 

Brunei  Cook  Prom.  P<>rson. 

Churchill  Erkatein  Prom.  Heaihfield 

Bretring  Bunn  Prom.  Lewis  and  L. 


Cmmnflti  9lm{. 

Umanbts  at  page  287, 

ante,  the  following  causas  are  to  be  added. 

Joll  and  another 

a  J. 

Downea 

Dt.  Bennett  and  B* 

Benton 

8.  J. 

Crafta 

Tres.  Foiirdrinier 

Newton,  Esq. 

S,J. 

Hill,  RaC 

Prom.  Giles  snd  Co. 

£dwards 

S,J. 

Myttoo 

Dt.  Hickards  and  W. 

Granger 

Mayhev 

Ca.  Boydell  and  Co* 

K«W 

CAU8K8. 

Good 

Hewes 

Dt.  Beevor  and  B. 

Stead 

S.J. 

WiUiams 

Ca.  Hodgaon  and  B. 

Hargrave 

Hargrave 

Prom.  W.  and  R.B.  Dakar 

Benson 

Williams,  Clk. 

Prom.  Pater 

Toby 

Lovibond 

Cov.  A.  WoUton 

Haynes 

Austin 

Proa.  Ablett 

Lamb 

Jaekson 

I'res.  DickaoB  and  O. 

Spencer 

Chaplin  and  another 

Cs.  Morpbatt 

Pierce  and  another 

FeHimann 

Dt.  Coode,  B.andCo. 

Hilla 

Cfoll 

Cort.  Wire  and  Child 

Rodgers  and  otberj 

Powell  and  another 

Ca.  Johnson  and  Co. 

Hears  and  another 

Westcott 

Prom.  Rickards  and  W. 

Ilopwood 

Wbiley 

Dt.  Robaon 

Thorn  paon 

Lack 

Co.  Asprey 
Case.  Parsook 

Barnes,  admr. 

Ward 

Janes 

Fowler 

Prom.  J.  Roason 

Benson 

Haie 
Taylor 

Prom.  Pocook  and  M* 

Stammers 

Dt.  Carlon  and  XL 

Still,  exor.,  6cc. 

Evans,  adraor./ficc. 

Dt.  G.  Vincent 

Ward 

S.J. 

Key 

Caae.  WooUey 

Giles  and  another 

itioaeypamiy 

De.  Smith  and  Son 

Same 

Bryant 

Dt.  Palmer  and  Co^ 

Same 

Tooth 

Dt.  Same 

Wills 

Murray 

Prom.  Whitmoreand  Co. 

BeU.  P.  0. 

S.J 

.  A.G.Marriott 

Prom.  G.  Hall 

Graham  &  ors.,  assignees 

AaliweU 

Case.  Hall  and  Co. 

Nutley 

Batten 

Toy  end  aafltber 
Miles 

Taplin 

Prom.  Townabend 

Pilbeam 

Case,  Cross 

Turner 

Kobinson 

Case,  MaltbyaodCo. 

Warrnnd 

Lindsay 

Dr.  J.  Peraon 

Benbam 

Gray 

Tres.  W.Cox 

Doe  d.  Benhatt 

Gr^     • 

Eject.  Same 

Kussell,  admix.,  Ac 

. 

Pitman,  extrix.,  &e. 

Dt.  T.  H.  Johnston 

Vallanee  and  another 

The  Duke  of  Bmnswiek 

Dt.  Warneford 

Do  re 

MiTsrt 

Pram.  WooUen 

Reman  ETS  added  to  List  at  fiage  288,  ante, 

Bently  Holroyd  Pro.  Rickards  and  W. 

Hobson  'S.  J.  O'Connor  Pro.  Yatea  and  T. 

Hervay  S.J.  Arden  Pro.  Ogle  and  Y. 

Webster  8.  J.  West,  otherwise  Webster  Ca.  Richardson  and  Y. 

Hawkins  S.  J.  Enderby  Dt.  Baxendsle  and  Co, 

Taylor  S.J.  Rogers  Issue,  Paraons 

Goddard  S.  J.  Rumball  Dt.  Melton 


NSW  CAUSES. 

Baker  &J.   Hagger 

Clayton  West 

£dwards  Curtis 

Chadwick  S.  J.  The  Midland  Rail.  Co. 

Shaw  S.  J.  Hinds  and  another 

Dunn  S.J.  Cox  and  others 

Fulton  &i.  De  Burgh 

Bsrker  \                 Bradley 

Collins  Same 

Edwards  Same 

Fisher  Same 


Pro.  Ponttfex 
Pro.  Shaw 
Trees.  S.  Smith 
Pro.  Parker  and  Co. 
Pro.  Moseley 
Pro.  Derby  and  R. 
Pro.  Brundrett  and  Co. 
Dt.  Sudlow  and  Co. 
Dt.  Same 
Dt.  Same 
Dt.  Same 
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Norton  and  S, 

G.Jay 

Lair 

C.  O.  Iloare 

Same 

Loveland  and  B. 

Jimice 

Futvoye  nod  S. 

Gregory  F.  and  Co. 

W.  Paraons 

Same 

Fincl)  and  Co. 

Clarke  and  Ci. 

Irwin  and  T. 

T.  M.  Wilkin  and  M. 

Same' 

Weller 

Holme  and  Co. 

Clarke  ami  Co. 

Bell  and  Co. 

Rae 

CUrke  and  Co. 

Michael 

O.  Pyke 

Bazt'era 

Same 

G.  H.  Le\vin 

Parker  and  Co. 

Riv^ineton 

Geo.  Wangli 

Weatmacott  and  Co. 

Same 

Same 

Gregory  and  Son 

Crocker 

J.  H.Turner 

Gregory  F.  and  Co» 

Smi(h  and  Co. 

Hall  and  Co. 

Bee V or  and  B. 

Wellborn 

Garrard 

W.  CUrke 

Rodgera  and  F. 

£.  Lambert 

S.  Abrabnms 

H.  T.  Adcock 

Wright  and  Co. 

Same 

A,  Haynea 

A'Beckett  and  Co. 

In  person 

Curling 

L.  H.  Braham 

Walsh  and  T. 

Same 

Finero 

Knox 

Bealeaand  H. 

Sudlow  and  Co. 

H.  J.  Turner 

C.  O.  Hoare 

Rerotta 

W.  Hodgson 

Dangerfield 

Same 

G.  Lewis 

Everest  and  Co. 

Same 

J.  W.  Chappell 

E.  A.  Chaplin 

Wormald 

Palmer 

Chilton  and  Cow 


Sadie 
8ame 
Same 
S.  B. 


Nisi  Primi  Cauie  Lists* 


Doe 

Pearce 
Jones 
Liles 
Hoare 

Cropton  and  otheu. 
Tooley 
Pevton 
Wntt 
Baker 
S,ime 

Venn  and  anotl>er 
Bough  and  ux« 
Wilson 
Brown 
Same 

Svveeton  and  aar.  ezon. 
Harcourt  elk. 
Nugent  S.  J. 

Stenthall  and  others   S.  J. 
Parrott 
Rawlins 

Hart  S.  J. 

Young  S.  J. 

Hewitt 
Dent 
Allen 

Abbott  S.  J. 

Autrobas  S.  J. 

Hitchcock,  admor.      8.  J. 
Foster  S.  J. 

Picton 
Corlass 

Taylor  S.  J, 

Daris 
Parkes 

Stevens  &  J. 

Grove 

Richmond  and  anolhor 
Sanders  and  others 
Steele  and  others 
Belcher  &ors.asseee.  8. J. 
Cragga 
Johnson 
Marshall  admix 
Hands 

Doe  d.  Dashwood 
Russell 

Price  the  elder 
Humphreys 
Clapham 
Wick  log 

Stokes  S.  J. 

Mac  Namara  '  S.  J. 

Pullinger 
Party 

Dawes  and  another 
Lee 

Willington 
Kimberley 
Warren 
Fleming 
Macorthy 
Holloway 

Cannam  and  another 
Same 
James 
Scott 
White 
Dent 
Smith 

Doe  d.  Loscomb 
Tebbtitt   ■ 

The  Great  Grimsby  and 
Sheffield  Jane.  Rail.  Co. 
The  Grimaby  Dock  Co. 
Downman  S.  J. 

N  orris  and  another 
Goldsbede 


WUd« 
Few 

Sneyd 

Spearman 

Whitehouae 

Pickemell  and  another 

Brown 

Wood 

HadfieU  and  anotbor 

Lack 

£.  J.  La.k 

Scutbera 

Lane 

Corfield 

Shaw 

Shaw  and  another 

Collier 

Reynolds  and  others 

The  Midland  Rail.  Co. 

Gnit  and  another 

The  Hon.  F.  Ounon 

Welldigg 

G  assiot  and  ors.  nssees. 

Judd  and  others 

Turner,  Esq. 

Shehan 

Sharpo 

Daintree 

Barwell 

Beavan 

Benson 

Taft,  sued,  5co. 

Bean,  junr, 

Maitland 

Marriot 

Trtmen 

Keating 

Perkins 

Smith 

Kdwards 

Bowchitr 

Pratt 

White 

Peacock 

Cock  bum 

Kingdom 

Dugdale 

Alarquis  Conyngham 

Price  the  younger 

Cates 

Rawbone  and  another 

Wicking 

Collett 

Fotheringham 

Shawe 

Neild 

Skeats 

llenson 

Gurley 

Brear 

Seg^ew 

Duncan 

Parry 

Pocock 

Chessman 

Johnson 

Hann  and  another 

Scott 

Wright 

Coding  and  another 

Oakley 

Clifford 

Harding 

Cooper 

Robinson 
Morewood 
Cooper 
Shaw 


Tress.  Gorett 

Ca.  Justice 

Pro.  Jones  ani  Co. 

Dt  Uobinsoa 

Dt.  Pile 

Dt.  Cox  and  S. 

Pro.  DoBooffibe 

Dt  Savago 

Pro.  Stevena  and  S« 

Pro.  Asprey^ 

Pro.  Same 

Dt  Gregory  and  Co. 

Covt.  Becke 

Dt  J.  Johnson 

Dt  Pearaon 

Dt  Same 

Dt  In  person  [W. 

Fro  C.  Shaw— RickarJsJc 

Ca.  Parker  R.  and  Co. 

Dt  Nicholson  and  P. 

Pro.  Harrison  and  D. 

Co? t.  Ilorsley 

Pro.  Gale 

Pro.  G.  Smith    - 

Dt  Edwards  and  Co. 

Dt  J.  Humphiys 

Repln.  C.  and  J.  Allen 

Pro.  Amory  and  Co. 

Ca.  Clarke  F.  and  Co. 

Dt  T.  Gill 

Covt.  R.  Hodgion 

Dt.  Rickards  and  W. 

Pro.  Shaw  and  R, 

Dt  Hill  and  a 

Pro.  Abraham  and  Soa 

Dt  Sutcliffe 

Ca.  Taylor  and  C. 

Pro.  MardoD.  and  P* 

Dt  Mitton  and  Coi 

Pro.  Stronghill 

Dt  Archer 

Dt  Garlon  and  H. 

Pro.  Stevena  and  S. 

Dt.  In  person 

Pro.  W.  B.  James 

Pro.  Keightley 

Eject  W.  Savag« 

Dt  Bendow 

Dt.  Collins  and  B» 

Ca.  Parker 

Dr.  Piercy  andlf. 

Dt  in  |)orson 

Tress.  Coppock 

Pro.  Hammond 

Pro.Townshend 

Pro.  Hoppe  and  BL 

Dt  Davis 

Dt  Barrow 

Ca.  Capes  and  S. 

Dt  H.  B.  Clarke 

Pro.  Dine  and  Son 

Pro.  Manning 

Tress.  Lane  and  P. 

Ca.  In  person 

Dt  Skinner 

Dt  Sharp  and  Co. 

Ca.  W.  Alurrey 

Dt  Brooke 

Pro.  Mawe 

Ca.  Lacy  and  Co. 

Dt  Gregory  and  Co. 

Ejt.  Gilbert  and  Co. 

Pro.  Jennings 

Dt  Sadlow  and  Oo» 
Dt  Thackeray 
Dt  C.  J.  Jooea 
Dt  Allen 
Pro.  Nettleship 
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CONSTRUCTION  OF  STATUTES. 

MR.  MILLEa*S    LSCTURB  ON   COSTS    UNDER 
THE  ATTORNEYS  AND  SOLICITORS*  ACT.V 

It  it  now  upwards  of  three  years  since 
the  packing  of  the  Act  for  consolidating 
■nd  amending  the  I-»aw  of  Attorneys ;  and 
the  clauses  particularly  relating  to  eosis 
iuLviag  beea  frequently  before  the  court, 
we  Iw  ^tend^  to  collect  and  arrange 
those  decisions  for  the  information  of  our 
readers.  This  labour  has  been  well  per- 
formed by  Mr.  Miller,  the  Equity  Lecturer 
at  the  Incorporated  Law  Society ;  and  we 
are  glad  of  the  opportunity  to  report  so 
much  of  his  lecture  on  the  5th  February 
Rs  relates  to  this  subject.  Having  com* 
pleted  the  examination  of  the  principles 
recognised  by  courts  of  equity  in  relation 
to  the  allowance  of  costs,  Mr.  Miller  pro- 
ceeded to  consider  the  remedies  given  by 
the  stetttte  6  &  7  Vict.  c.  73,  for  the  re- 
covery of  Co8ts»  and  the  alteration^  effected 
by  that  statute  in  ihe  law  and  practice  of 
courts  of  equity  with  regard  to  costs. 

In  ord^r,    said  the  lecturer,  to  under- 
stand and  appreciate  the  provisions  of  this 
iflijx>rtaDt  iict,  it  is  desirable  to  take  a  slight 
review  of  the  state  of  the  law  and  practice 
with  regard  to  the  recovery  of  costs  previ- 
ously to  ita  being  passed,  but  before  doing 
so  1  cannot  refrain  from  observing  that  the 
aoUcitors  as  a  body  owe  the  learned  and  emi- 
nent judge  who  is  the  author  of  it  a  debt  of 
gratitude    which    cannot   be  repaid  and 
which  it  ia  difficult  even  \fi  estimate.     Nor 
is  thia  acknowledgment  more  due  on  ac- 
count of  the  labour  and  pains  that  must 
have  been  bestowed  by  his  lordship  in  pre- 
paring and  settling  the  clauses  of  this  im- 
Voi^  xxxjii.  No.  988. 


portant  act,  which  provided  for  soltcttorr- 
as  it  were  a  cansiitution  <f  their  ofOfi«  tbaop^ 
for  the  uniform  conduct  of  his  lordship  ia^ 
upholding  the  rights  and  interests  of  so- 
licitors  whenever  opportunities  oflfer.  ^  L 
have  on  numerous  occasions  watched  withr 
considerable  interest  the  counre  pursued 
by  his  lordship  when  dealing  with  cases  in 
which  solicitors  have  been  personally  can^ 
cemed,  and  I  have  inv^iably  observed' 
that  while  he  exercises  with  unsparing: 
severity  the  powers  of  the  court  in  punish-^ 
ing  improper  practices,  he  never  fails  to*^ 
prove  his  conviction  that  the  tnteresti  cf^ 
the  eommunily  are  so  bound  up  wiih^  the  ' 
weU-being  of  legal  praetitionersj  that  it  is 
impossible  to  degrade  or  lower  the  cha- 
racter or  press  upon  the  means  of  an^ 
honest  and  respectable  solicitor,  without  at: 
the  same  time  inflicting  a  serious  injury  on; 
the  public  at  large. 

The  act  which  principally  regulated  the  re- 
covery  of  costs  previously  to  the  act  of  6  &  Z 
Vict.  c.  73,  coming  into  operation^  was  the  2ndl  > 
G.  2,'  s.  23,  by  the  23rd  section  of  which  it  waa , 
declared  "  that  no  solicitor  should  commence  - 
any  action  for  his  fees,  charges,  or  disburse*- 
ments  at  law  or  in  equity,  until  the  expiratio&^ 
of  one  month  after  he  should  have  delivered  ta 
the  party  to  be  charged  therewith^  or  left  foe 
such  party  at  his  dwelling-bouse  or  last  place, 
of  abode,  a  bill  of  such  fees,  chaxges,  &c.». 
written  in  a  common  legible  haaad  in  English^, 
except  law  terms  and  names  of  writs,  and  in 
words  at  length,  except  times  and  sums,  which, 
bill  was  to  be  subscribed  with  the  proper  hand 
of  sn^h  attorney  or  solidtor  respectively.   And 
upon  the  application  of  thepar^  chargeable  br 
such  bill,  or  of  any  other  person  in  that  bebalt 
authorized,  unto  the  said  Lord  High  Chancellor^ 
or  the  Master  qf  the  Rolls,  or  unto  any  of  the> 
courts  aforesaid,  or  unto  a  jt^ge  or  baron  of* 
any  of  the  said  courts  in  which  the  business 
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^contained  in  such  bill,  or  the  greatest  part 
thereof  in  amount  or  value,  should  have  been 
transacted ;  and  upon  the  submission  of  the 
nud  partv  or  parties,  or  such  other  person 
authorized  as  a&resaid,  to  pay  the  whole  sum 
that  upon  taxation  of  the  said  bill  should 
appear  to  be  due  to  the  said  attorney  or  sohcitor 
-respectively,  it  should  be  lawful  for  the  said 
Lord  High  Chancellor,  the  said  Master  of  the 
Rolls,  or  for  any  judge  or  baron  of  the  said 
ooorts  respectively,  and  they  were  therebv  re- 
^^ired  to  refer  the  said  bill  and  the  saia  at- 
torney or  solicitor's  demand  thereupon,  although 
no  action  or  suit  should  be  chen  depending  in 
«uch  court  touching  the  same,  to  be  taxed  and 
«ettled  by  the  proper  officer  of  such  coort  whh- 
«out  any  money  being  brought  into  the  said 
•«ourt  for  that  purpose ;  and  if  the  said  attorney 
<or  solicitor,  or  the  parQr  or  parties  chargeable 
by  such  bill  respectively,  having  due  notice, 
'  flhould  refuse  or  neglect  to  attend  such  taxation, 
the  said  officer  might  proceed  to  tax  the  said 
bill  exparte ;  pending  which  reference  and 
taxation,  no  action  should  be  commencad  or 
fvoteqited  touching  the  said  demand.  And 
Upon  the  taxation  and  settlement  of  such  bill 
and  demand,  the  said  party  or  parties  should 
jforthwith  pay  to  the  said  attorney  or  solicitor 
s^spectively,  or  to  any  person  by  him  autho- 
.med  to  reeme  the  same,  that  should  be 
present  at  the  said  taxation,  or  otherwise  unto 
-math,  other  person  or  persons,  or  in  such 
■Bamier  as  the  rrespectivf  courts  aforesaid 
■hould  direct,  the  whole  sum  that  should  be 
found  to  be  or  remain  due  t&ereon,.  which  pay* 
iO&eat  should  be  a  full  discharge  of  the  said  bill 
;at)d  demand ;  and  in  default  thereof,  the  said 
party  or  parties  should  be  liable  to  an  attach- 
ment or  process  of  contcttnpt,  or  to  stich  other 
ptaceediags  at  the  election  of  the  said  attorney 
^  soluutor  as  such  party  or.  parties  was  or 
-were  before  liable  unto.  And  .if,  upon  tbe^aaid 
taxation  and  settlement,  it  should  be  found 
that  such  attorney  or  solicitor  should  happen  to 
liave  been  overpaid,  then  the  said  attorney  or 
aolicitbr  respectively  should  forthwith  remnd 
.and  pay  unto  the  party  or  parties  entitled  there- 
-unto,  or  any  person  by  him,,  her,  or  them 
aatborized  to  receive  tiie  same,  if  present  at  the 
aettiing  thereof,  or  otherwise,  unto  such  other 
person  or  persons,  or  in  such  manner  as  the 
tesDectrre  courts  aforesaid  should  direct,  all 
.^cn  money  as  the  said  officer  should  certify  to 
have  been  so  overpaid ;  and  in  default  thereof, 
'€be  said  attorney  or  solicitor  respectively 
^ould  in  like  manner  be  Uable  to  an  attach, 
ment  or  process  of  contempt,  or  to  such  other 
proceedings,  at  the  election  of  the  said  party 
and '  parties,  as  he  would  have  been  subject 
voto  if  thfs  act  had  not  been  made." 

According  to  the  terms  of  this  act,  an  at- 
torney or  solicitor  could  not  under  any  circum- 
fltaoces  take  proceedings  for  recovery  of  his  bill 
until  the  expmtion  of  a  month  after  the  de- 
livery of  a  signed  bill  wlule  the  business  con- 


wholly  for  conveyancing,  or  parliamentary  ku 
siness,  or  any  other  businees  not  witbiD  the 
above  express  provision,  no  taxation  could  be 
obtained,  except  under  the  general  jurisdictiaii 
of  the  court  after  action  brought  or  siut  in 
equity.  It  is  true  the  ooinrts  struggled  as  mock 
as  possible  to  give  a  more  liberal  interpretation 
to  the  acti  and,  therefore,  it  became  toe  prac 
tice  to  order  a  taxation,  even  where  only  a  £ev 
items  related  fo  matters  at  law  or  in  eqoi^; 
but  this  forced  construction  was  in  many  in- 
stances neither  just  nor  beneficial  to  solidtoror 
client. 

Again,  it  was  the  practice  of  the  courts  to 
order  taxation  as  a  matter  of  course  at  my  time 
after  a  bill  of  costs  had  been  delivered,  and 
even  after  it  had  been  settied  and  paid,  utdm 
80  long  a  time  had  elapsed  since  the  payiDest 
as  that  the  payment  might  be  considered  to 
have  been  acquiesced  in. 

A  material  relief,  however,  is  afforded 
to  solicitors  by  the  provisions  in  the  act  of 
6&7  Vict.  €.73. 

By  the  37th  section  of  that  act  it  is  d^ 
clared  "  that  no  attorney  or  solidtor,  n^r  any 
eseeMlor,  admimatrator,  or  a»$ignee  oif  anyat- 
torney  or  solicitor,  shall  conunence  or  main- 
tain any  action  or  suit  for  the  recovery  of  ai^ 
fees,  charges,  or  disbursements,  for  any  bna- 
neas  done  by  ouch  attorney  or  sdidtor,  vB 
the  ^xpiraHou  ofcne  momth  fifUr  sack  attoney 
or  aokcitor,  or  etecutoTt  adminiHrtiitr,  or  o> 
siffnee  of  such  attorney  or  8olJ<ator,  ftfaall  bin 
delivered  unto  the  party  to  be  chaiged  then- 
with,  or  sent  by  the  post  to,  or  left  for  him  at, 
his  counting-house,  office  of  business,  dwelling 
house,  or  last  known  place  of  abode,  a  bill  o( 
such  fees,  charges,  and  disbursements,  and 
which  bill  shall  either  be  aubseribed  widi  die 
proper  hand  of  such  attorney  or  aolicitor,  or  ia 
the  case  of  partnership  by  any  of  Ifae  partaen, 
either  with  his  own  name,  or  with  the  nanc  sr 
style  of  such  partnership,  or  of  the  execuUs^ 
administrator,  or  assignee  of  such  attomev'  or 
solicitor,  or  be  inclosed  in,  or  accompanied  by 
a  letter  subscribed  in  like  manner  refening  to 
such  bill ;  and  upon  the  appUcation  of  tb 
party  chai^eable  by  such  billaos/Aaa  stick  mtmtk, 
it  BhsXL  be  lawful,  in  case  the  husineaa  eootdasd 
in  such  bill  or  any  part  thereof  ahall  have  beta 
transacted  in  the  Iligh  Court  of  Chancery,  or 
in  any  other  court  of  equity,  or  in  any  matts 
of  bankruptcy  or  lunacy,  or  in  case  no  ffrt  ^ 
suck  business  shall  have  been  transacted  in  ao? 
court  of  law  or  equity,  for  the  Lord  Uif^ 
Chancellor,  or  the  Masterof  the  RoSa.  and  ii 
case  anff  aart  qf  such  businees  shall  2iave  htm 
transacted  in  any  other  cottrt,  far  the  Courts  tl 
Queen's  Bench,  Common  Pleas,  Exchma, 
Court  of  Cgmmon  Pleas  at  Lancaster^  or  Gnut 
of  Common  Pleas  at  Durham,  or  any  judge  of 
either  of  them,  and  they  are  respectively  le- 
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quired  tov^r  such  bill  and  Ae  demand  of 
y  such  biU  or  some  part  thereof  I  such  attorney  or  s<dicitor,  execntor,  admini^* 
^teen  transacted  in  one  of  the  courts]  trator,  or  assignee,  thereupon  to  be  taxed  aad 
^— -*-   ao  tiiat  where  the  bill  was]  settled  by  the  proper  oflBcer  of  the  court  n 
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vhich  «aeli  Teference  thiJl  b*  made,  withoat 
any  money  being  brought  into  court;  and  the 
court  or  judge  making  such  reference  shall  re- 
strain Bttch  attorney  or  solicitor,  or  executor, 
administrator,  or  assignee  of  such  attorney  or 
solicitor  from  commencing  any  action  or  suit 
tooehing  such  demand  pending  such  reference/' 
The  cases  wovided  for  by  this  enactment 
are — 1st,  ike  adiwry  of  a  bifl  by  an  attorney 
or  aolicitor,  or  his  assignee  or  personal  repre- 
sentative, or  the  sending  the  same  by  the  post, 
the  bill  being  either  signed  according  to  the  re- 
quisition in  the  act  of  Grorge  2nd,  armoiosed  in 
or  accompanied  by  a  letter  subscribed  in  like 
manner,  referring  to  the  bill.  And,  2ndly,  the 
taxation,  not  only  of  bills  relating  to  proceed- 
inga  in  the  courts  of  law  or  equity,  or  in  bank- 
raptcy  or  lunacy,  but  also  to  bills  relating  to 
genml  business,  the  latter  of  which  may  be 
taxed  under  an  order  from  the  Lord  Chancellor 
or  Master  of  the  Rolls* 

It  is  then  provided  by  the  same  section, 
that  in  case  no  such  application  shall  be 
made  wUkin  ike  monA,  that  it  shall  be 
lawful  for  the  reference  to  be  made  either 
upon  the  application  of  the  attorney  or  so- 
licitor, or  the  executor,  administrator,  or 
aaaigiiee  of  the  attorney  or  solicitor  whose 
biJJ  may  have  been  so  delivered,  sent,  or 
lef^  or  upon  the  application  of  the  party 
diargeahle,  with  such  directions  andjsubject 
to  such  conditions  as  the  court  or  judge 
making  such  reference  shall  think  proper. 

And  in  regard  to  this  enactment,  it  has 
been  held  in  the  recent  case,  Exparte  Gaitskell, 
I  Phil.  576,  that  it  is  not  necessary,  even  after 
the  expiration  of  the  mondi,  to  make  any 
special  application  to  the  court,  inasmuch  as 
the  Master  of  the  Rolls  has  in  those  cases  ap- 
pended to  the  common  order  a  special  direc- 
tion that  the  Master^s  report  shall  be  obtained 
within  a  month,  unless  the  Master  shall  certify 
that  further  time  is  necessary,  which,  therefore, 
akhoiigh  in  an  or^et  of  course,  was  heid  to  be 
a  sufficiently  special  dir^tion  to  be  a  eomplt- 
ance  with  m  terms  of  the  act. 

In  that  case  it  was  contended  by  the  couo- 
sel  for  the  solicitor,  that  inasmuch  as  the  act 
directed  that  after  the  expiration  of  a  month 
the  order  should  be  made  with  such  directions 
and  sabject  to  such  condilioas  as  the  court  or 
judge  shall  think  proper,  the  reference  must 
after  that  time  be  the  subject  of  a  special  appli- 
catioo  ;  bat  Lord  Lyndbtirstsaid,tnataldioiigh 
it  was  true  the  act  contained  such  a  re<{uisttion, 
yet  there  immediately  foUowed  a  proviso,  that 
after  twelve  months  had  elapsed  from  the  de« 
lirerr  of  the  bill,  or  a  verdict  had  been  obtained 
for  the  MBOont,  no  such  reference  shall  be  di. 
reeled  except  under  special  circumstances  to 
be  proved  to  the  setitfaetion  ef  the  court  or 
judge,  to  whom  the  application  shall  be  made. 
In  these  last  eases,  therefore,  there  is  to  be  ex- 
amination and  inquiry,  and  evidence  of  wit* 
neaaes  ItHT  the  purpose  of  guiding  the  discretion 


of  the  couTty  and  when  lus  lordship  found  thai 
the  legislature  had  distinctly  provided  for  thai 
course  in  this  class  of  eases  and  not  in  the 
other,  his  lordship  thought  he  was  justified 
in  coming  to  the  conclusion,  that  in  the  lattsf 
class  of  cases  it  was  not  necessary  to  institute 
any  inquiry  or  examination  before  the  order 
was  made,  but  that  the  lep^islatore  intended 
that  directions  should  be  given  in  the  orde# 
with  reference  to  the  state  of  the  proceedings  at 
contained  in  the  petition,  subject  of  course  to 
this,  that  if  the  party  applying  misrepresenta 
the  circumstances,  the  order  wifi  be  dischaiged^ 
on  the  ground  that  the  court  in  making  it  hat 
been  misled.  With  that  qualification,  his  lotd* 
ship  thought  there  was  no  danger  in  making 
orders  of  course  in  different  forms  to  different 
states  of  circumstances. 

The  act  having  disposed  c^orcUnaryappliea^ 
tions,  that  is,  of  cases  where  the  reference  may 
be  (Stained  by  an  order  of  course,  next  pro* 
ceeds  to  deal  with  cases  where  a  special  appli« 
cation  is  necessary.  And  by  the  same  section' 
(37)  it  is  provided,  that  no  such  reference  shifl' 
be  directed  upon  an  application  made  by  the" 
party  chargeable  with  such  bill  after  verdicts 
shall  have  been  obtained,  or  a  writ  of  inquirf 
executed  in  any  action  for  the  recovery  of  th.& 
demand  of  such  attorney  or  solicitor,  or  hii  exe- 
cutor, admioiBtrator,  or  assignee,  or  after  the 
expiration  of  twelve  months  after  such  \h\1  shaU^ 
have  been  delivered,  sent  or  left  as  aforesaid, 
except  under  special  circumstances,  to  be  proved* 
to  the  satisfaction  of  the  court  or  judge,  to 
whom  such  reference  shall  have  been  made. 
Then  follows  a  power  for  enabling  the  taxing 
master  to  proceed  exparte  in  case  either  party 
neglects  to  attend,  and  a  proviso  for  the  pay*- 
ment  iA  the  costs  of  the  taxation  by  the  so- 
licitor in  the  event  of  a  sixth  being  taken  off,  and* 
for  charging  the  client  with  such  costs  in  ease 
less  than  a  sixth  shall  be  taken  off.  The  tax«' 
ing  master  is  also  authorised  to  state  any  etr**' 
cumstances  specially  relating  to  such  bill  or, 
taxation,  and  the  court  may  in  like  mannarj ' 
where  the  order  is  made  on  a  special  application, 
give  any  special  direction  relative  to  the  costs 
of  the  reference. 

Another  most  important  addition  ia 
made  by  this  section  to  the  provisions  of 
the  2  6.  D,  c.  28,  by  enabling  th  Jbourt  to 
embrace  in  the  order  for  taxation,  adirec-* 
tion  to  the  solicitor  to  deliver  a  bill,  and 
also  to  deliver  up  all  deeds  and  documeoiff 
in  his  tiaods  belonging  to  the  client* 

The  proviso  in  the  act  is,  that  it  shaU  be 
lawful  for  the  court  and  judges  in  the  saase 
cases  in  which  they  are  authorised  to  refer  a 
bill  to  make  such  order  for  the  d^very  np  of 
deeds,  documents,  or  papers,  in  the  same 
manner  as  has  heretofore  been  done  where  any 
business  had  been  transacted  ia  the  court  in 
which  such  order  had  been  made.  Before  the 
act  of  6  &  7  Vict.  c.  73,  there  was  no  pdwerfty ' 
statute  to  cpmpel  the  ddivery  of  a  hill,  or  the 
deUvery  up  of  papers,  and  although  the  eourU 
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were  in  the  habit  of  exer^nff  the  power  vniv 
liieSr  general  jariediction  over  attoroe78an4  ep- 
Heitors,  still  difficulties  frequently  arose,  and 
f^here  the  costs  were  entirely  for  conveysgidng 
qr  general  business,  the  power  was  not  eser- 
eised. 

It  is  slso  provided  by  the  same  section, 
(3f,)  that  it  shsU  not  in  any  case  be.  necessary 
ip  the  fir^t  instance  for  an. attorney  or  eoIicitoTf 
or  his  executor,  or  administrator,  or  assignee^ 
ig^  proving  a  cooopliance  with  the  act,  to  prpve 
the  contents  of  the  bill  he  may  have  delivered, 
eent,  or  left,  but  merely  to  prove  that  a  bill  was 
Qehvered,  sent,  or  left,  although  it  is  competent 
for  the  other  party  to  show  that  the  bill  so  de- 
livered, sent,  or  len,  was  not  such.abiU  as  ccm- 
•tituted  a  Imdfidq  compliance  with,  the  act,  and 
at  the  conclusion  of  the  same  section  the  just 
i^id  important  power  is  also  given  to  any  judge 
of  the  superior  covu*ts  of  law  or  equity  to  autho- 
rise an  attomey  or  solicitor  to  commence  an 
action  or  suit  for  the  recovery  of  his  fees» 
charges,  or  disbursements, .  agiimst  the  partr 
charged  therewith,  although  one  month  shsj 
not  have  expired  from  the  delivery  of  a  bill  as 
aforesud,  on  proof  to  the  satisfaction  of  the  said 
judge  that  there  is  probable  cause  for  believing 
that  such  party  is  apout  to  quit  England. 
,  By  the  38th  section  power  is  given  to  any 
party  who  shall  be  liable  to  pay  or  shall  .have 
paid  any  such  bill,  althougn  not  the  party 
^argeabU,  to  obtaip  the  s^e  order  for  taxa- 
tion, as  the  part^  chargeaUe  might  have  ob- 
tained; but  ill  case  a  spjtciat  reference  is  neces- 
sary, the  court  is  at  liberty  to  take  into  con* 
nderation  any  special  circumstances,  although 
they  niight  not  be  applicable  to  the  party 
chargeable. 

.  The  39th  section  prondes  for  the  cases  of 
trustees,  executors,  or  administrators,  who  may 
have  become  chargeable  to  costs,  and  it  autho- 
rises the  Jjord  Chancellor  or  Master  qfthe  Rolls, 
Upon  the  application  of  any  party  interested,  to 
make  a  reference  for  taxation,  but  declares  that 
if  upon  any  such  taxation,  any  money  shall  be 
directed  to  be  paid  by  the  attorney  or  solicitor 
whose  bill  is  so  referred,  the  same  shall  be  paid 
to  the  trustee,  executor,  or  administrator;  and 
if  the  party  applying  for  the  taxation  has  to  pay 
any  money  to  the  attorney  or  solicitor,  that  he 
shall  have  the  same  right  to  recover  it  from 
the  trustee,  executor,  or  administrator,  as  the 
attomev  or  solicitor  would  have  had. 

By  the  40th  section,  the  court  may,  on  the 
application  qf  any  party  not  being  chargeable, 
'oy  of  hpartu  interested,  order  a  copy  of  Uie  bill 
to  be  furnished  on  pavment  of  the  costs  of  such 
copy;  but  no  bi]l  .which  has  been  once  taxed 
and  settled  can  be  again  referred,  unless  under 
special  circumstances.  And  the.4l6t  section 
declares,  that  although,  payment  of  a  biU  shall 
not  preclude  the  court  or  ju^ge  to  whom  appli- 
cation shall  be  made  under  the  act  from  r^ter- 
ring  the  same  for  taxation  uiK)n  such  terms  and 
^conditions  as  shall  s^em  right,  yet  that  appUcai. 
tion  for  such. reference  ipvist.^be.roade  tct/i^tii 
twelve  months  ajlter  payrnent,  ^  ' 

The  43rd  section  directed  the  m(^de  in  which  1 


applicatiqns  Sar  lws6on  abaft  )>»awrl%i»Hfr« 
clartf  fthat4he  ceitificats-  of  ibs  tui«g  tOam 
by  whomany  baU  shaU  be  ta«e4  eWi  wHm 
set  aeide  or  altered  by  or4«r»  dftcnfitiivnM 
court,  be  final  and  pia^^uma^M.  tf^jUmamss^ 
therei^s  and.thft  wmi^pL^^  mim^o(^ 
fied  to  be  duejnay  UavAwced  9«9ai^^4l 
conrse  of  the  court  in  wiufih  aaT.a«ch  refeicMi 
18  made;  a^  if  the  nferw^ca  h»  nade  by «9 
court  of  common  hw»  the  pm^  '^  any  Jd4iiI 
may  order  Judgment  tQ  be  aiO^e^.np  (^  4l 
amount  with- coats^  or  make  auokroApr  ofckis 
shall  seem  just.    . 

Having  thus  stated  the  sertoJ  impor- 
tant enactments  of  this  statutelelating  (0 
costs,  Mr.  Miller  next  examined  the  caaei 
which  luive  tieen  decided  witli  Jcefcrence  ti^ 
the  taxation  of  coata  aiaaa  die  art  cane 
intooparatioiu 

TTie  first  case  to  which  he  dxrecfcd  attenlica 
related  to  the  matters  which  .'may  form  the  sub- 
ject of  taxation,  and  with  reference  to  tbese  it 
was  held,  in  the  case  of  J//ea  v.  Aldndgt^i 
Beav.  401^  that  the  fees  of  a  steward  of  a  ma- 
nor, who  acts  in  that  character  onlf,  altboogli 
he  may  be  a  solicitor,  are  not  taxable  mdtrthe 
act ;  and  it  appears  that  the  business  ia  respect 
of  which  the  charges  sougbt  to  be  taxed  aie 
made,  must  be  business  connected  with  ikepn^ 
Jession  of  an  qttomey  and  soKcitor,  Inthit 
case  the  Master  of  the  Rolls  said,  ''The  qi]» 
tion  was,  wbether' the  char^  of  the  tieraia 
of  a  manor  who  happens  to  be  a  solidtor,  but 
was  not  employed  as  such,  and  who  acted  oolf 
as  steward  of  the  manor  on  the  occasion  ii 
question,  are  taxable  under  the  statute,  and  w 
lordship  said  he  was  of  ooinion  they  were  mL 
The  statute  did  not  authorise  the  taxation  of 
every  pecuniary  demand  or  bill  which  may  lie 
made  or  delivered  by  a  person  who  is  a  sdicitor 
for  every  species  of  employment  in  which  he 
may  happen  to  be  enffaged.  llie  business  is 
a  taxable  bill  may  be  busioesa  in  which  no  |0it 
was  transacted  in  any  court  of  law  or  equity 
but  it  mustle  connected  mtk  the  profession  a 
an  attorney  or  solicitor,  or  in  which  he  wouM 
not  have  been  employed  if  he  had  not  been  an 
attorney  or  solicitor,  or  if  thei  relation  of  atu»- 
ney  or  solicitor  and  client  had  not  subsisted 
between  him  and  his  employer."    , 

It  has  already  been  sUted,  jthat  in  es^ 
GaitskUl,  his  lordship,  the  Master  of  the  Rolls, 
has  settled  the  form  of  an  order  which  rcnden 
unnecessary  any  special  application  to  the  cout 
even  after  the  enpiration  qf  a  month  froinU* 
time  when  a  bill  was  delivered,  unless  rcwict 
has  been  obtained,  or  a  writ  of  inquiry  has  bees 
executed,  or  unless  twelve  i|ionths  ^nall  bars 
expired  since  the  delivery,.  o(  the  hilJr'^jP 
either  .of  which  cases  special  'c.irc|S9i5tancis 
must  he  proved  to  the  satiat^ctiqn  of  ^  cosi^ 
which  can  of  course  only  be  done  on.  a  spw 
application,-  llie  same  poi^t  al^  came  »«» 
ponsideiation  in  the  case  ^f  la  rs^Sedem 
jpoioer,  5  Beav,  406*    .  ,  .  ,.n      . 

It  is  not  negessacy  that  a  bill  s)iouU  w 


09»9iruittoH  of  Statutet, 


Ml 


BtgntA  or  leedrnpniS^d'  by  n-leltar'  t^fgntd  hy 
tM  iofi6ie6r»  iirmter  ti^  enable  a  pwty  eharge- 
Mt  with  in  fisble  to  pay  a  MH,  to  obtain  an 
#nier  for  taxiKiwi,  iOtliough  the  reqfcriiitton  of 
Am  «et  m  this  i^peet  niiiat  be  complied  with 
hf  m  aoUcHdrw  He  FMer^  8  Bear.  299>  &f- 
tetMd  ott  Appeal,  10  Jar.  8dl :  33  Le|;al  Ob- 
aenrefy  48 :  end  in  He  fiiuA,  8  Bear.  60,  it  was 
lldd,  that  the  delivery  of  a  bill  to  tin  a^ent  of 
the  client,  to 'whom  the  client  leqneated  it 
Adold'be  eent,  was  MfBdent.  ' 

•  With  i^rerence^^^eoatiiof  taxation  riven 
by  the  37th  aection,  it  has  been  detettttittMrthat 
the  client  ia  not  entitled  to  the  costs  of  taxation 
where  the  order  for  taxation  is  obtained  after 
action  brought,  although  more  than  one-sixth 
Be  taxed  off.     Thffhili  v.  Grani,  6  Beav.  348. 

The  38th  seetion  of  the  act\g(1ves  the  power 
to  tlnrd'  parties  w4ve  may  be  liable  to  pay,  or 
shall  have  paid,  a  solicitor's  bill,  to'  -omain  an 
order  for  taxation,  and  upon  the  construction 
of  this  section,  as  well  as  of  the  41st  section, 
w^hich  directs  taxation  after  payment,  several 
biases  have  occurred.  In  re  Lees,  5  Beav.  410, 
en  appAicatiion  was  made  by  a  mortgagor  to  tax 
^e  bill  of  the  mortgagee's  solicitor  in  relation 
to  the  mortgage  and  to  the  sale  of  the  mort- 
gaged property,  and  it  was  objected  that  the 
case  was  not  provided  for  by  the  act,  and  that 
even  if  the  37  th  section  applied,  the  court  had 
nrtiole  of  the  business 
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^tsuB  done  before  the  litatute  dame  into  opera- 
tion.   But  the  Master  of  the  Rolls  said,  that 
tbe  relation  of  solictor  and  clie^  subsisted  be- 
'tw'eeri' the  mortgagor  and  the  Solicitor  whose 
IkOl  it  was  desired  to  tax,  and  a  Joint  bifl  being 
payable  by  the  mortgagor  out  of  the  mortgaged 
Estate,  this  was  one  of  the  cases  in  which  the 
biTI  was  made  taxable  under  the  statute,  al- 
though no  part  6f  the  business  contained  in  it 
tinay  have  b^en  transacted  in  any  court  of  law 
or  equity:    And  with  regard  to  the  objection  as 
to  the  btisiness  haviiig  been  completed  before 
tHe  act  came  into  operation,  his  lordship  said 
be  entirely  concurred  in  the  opinion  of  Mr. 
justice  Patteson,  who  had  held  that  the  statute 
Applied  to  matters  which  occurred  befbre  it 
pSLSsed,  although  the  bills  had  been  delivered 
before  that  time ;  and  upon  the  latter  point, 
-wiz.,  the  retrospective  operation  of  the  act,  his 
lordship  eimressed  the   same    opinion  in  re 
JtM<}des,  8  Beav.  224.    The  statute,  however, 
<ioes  not  authorize  a  mere  volunteer  under  no 
pievioiis  liability  to  pay  a  solicitor's  bill,  and 
hereby  to  acquire  a  right  to  tax  it^  'although 
^fie  words  of  the  act  are,  **  any  person  who 
tflaAll  have  paid  such  bill."  This  was  intimated 
Ivy    the    Master  of  the  RoUs  in  re  Beck  and 
^tkftDer,  ante. 

Tlie  39th  section  gives  the  power  to  cestui 
^ws^  trmstt,  or  persons  interest^  in  the  estates 
^£  deceased  persons,  to  obtain  the  taxation  of 
^ills  rriating  to  tmst  property;  but  applications 
^txder  this  section  are  regulated  by  the  same 
prisxeiplea  as  govern  the  applications  by  other 
p^r^ee,  that  is  to  say,  if  the  application  relates 
(c»  flin  unpaid  InO,  it  must  be  made  under  the 
aa  of  the  37th  section,  as  that  relates 


excttunvefy  to  unpaid  bills;  aiid  if  to  a  paid 
bin,  nnder  the  4 1st  section;  and,  therefore,  it 
was  held,  in  re  Dowms,  5  Bsav.  429,  that  the 
court  would  not,  on  the  apprication  of  a  party 
interested  in  trust  property,  make  an  order  aa 
against  the  solicitor  for  the  taxation  of  his  billt 
iftwelve  months  liave  elapsed  afker  naymeni 
although  the  cestui  que  trust  may  not  have  had 
notice  of  the  payment.  But  the  Master  of  the 
RoQr  in  the  stmi  case  said,  that  if  a  trustee  or 
executor  has  paid  a  solicitor's  bill  improperly, 
there  is  nothing  in  the  act  to  prevent  the  court 
from  ascertaining  by  taxation,  if  necessary, 
what  is  a  proper  sum  to  be  allowed  to  the 
trustee  or  executor  for  his  payment. 

Upon  the  construction  of  the  41st  section, 
a  question  arose  in  Savh-  v.  Wagstaff,  6  Bear. 
415,  whether,  where  the  client  gave  his  pro- 
missory note  for  payment  of  a  bin,  the  twelve 
months  within  whicn  the  order  must  be  made 
for  taxation  were  to  be  calculated /rom  the  time 
the  promissory  note  was  given,  or  from  the  time 
it  was  paid;  and  also,  whether  the  application 
for  taxation  must  be  considered  as  maae  on  Me 
day  the  petition  is  presented  or  on  the  day  a^ 
pcfintedfor  hearing  ;  and  with  reference  to  the 
note,  it  was  held  that  the  debt  must  be  con^ 
sidered  actually  paid,  if  the  creditor  at  the 
time  of  receiving  the  note  agreed  to  take  upon 
himself  the  risk  of  the  note  being  paid ;  but  in 
the  absence  of  any  special  circumstances,  the 
transaction  does  not  amount  to  a  discharge  of 
the  original  debt  tmt  a  mere  extended  oMit. 
And  as  to  the  othet  point,  ft  was  determined 
that  the  application  most  be  considered  asthade 
when  the  time  is  appointed  for  hearing  the  pe- 
tition on  its  being  presented.    It  has  also  been 
held,  with  reference  to  this  section*  that  the 
court  cannot  in  any  case  send  a  bill  for  taxation 
after  it  has  been  paid  more  than  a  twelvemonth* 
Re   Downes,  5  Beav.  429;  and  in  Barwellr. 
Brooks,  7  Beav.  345,  when  the  petitioii  for  tax- 
ation was  pretented  within  twelve  months  after 
payment,  but  in  consequence  of  not  specifying 
objectionable  items,  was  held  td  be  insufficient, 
the  court  refhsed  to  allow  it  to  be  amended,  the 
twelvemonths  having  in  the  mean  time  expired. 
It  most  also  be  borne  in  mind,  that  it  is  not 
sufficient,  in  order .  to  warrant  an  application 
under  this  section  merely  to  show  that  pay- 
ment was  made  under  protest,  or  to  allege  ge- 
nerally that  ihe  bill  contains  objectionable  and 
improper  items  and  charges,  but  specific  iteme 
must  be  objected  to.    In  re  Thompson,  8  Beav. 
237,  and  if  the  questioned,  items  are  of  a  trivial 
character^  no  order  will  be  made.    Thus,  in  Ba 
Drahe,  1  Beav.  123,  where  a  petition  was  pre- 
sented within  twelve  months  after  payment  for 
taxation  of  costs  amounting  to  \\h  on  the  alle- 
giition,  that  it  had  been  paid  tinder  protei^t,  and 
a  number  of  items  were  specified,  amounting 
in  the  whole  to  6/.  14«.  8(1.,  which  it  was  in- 
sisted were  overcharges,  the  Master  of  the  Rolls 
dismissed  the  petition,  but  not  being  satisfied 
that  the  items  were  correct,  without   costs/ 
And  in  Be  Thompson,  8  Beav.  239,  his  tordship 
said,  he  did  not  think  an  excessive  item  or  one 
or  moreexoeative  items,  were  the  only  special 
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clnminataiicfls  tequired  by  tbe  act,  but  that 
among  tb«  special  circumttancet  required,  tbere 
niiat  bo  a  statement  of  some  specific  item 
wbich  is  erroneous,  otherwise  it  was  impoesiUe 
tn  teU  lo  what  latitude  tbe  right  to  taxation  after 
pftvment  and  settlement  might  be  earned. 
,  It  may  be  added,  that  a  bill  included  in  an 
aecount  settled  between  the  client  and  the  so- 
Bcitor,  and  signed  with  the  client's  approval,  is 
c^sidered  a  payment  within  the  meaning  of 
this  section.    Re  CattHn,  8  Beav.  121. 

'  Having  thus  directed  attention  to  all  the 
cftses  which  occurred  to  the  lecturer  as 
being  material  with  reference  to  the  con- 
struction that  1ms  been  put  upon  the  par- 
ticular sections  of  the  act,  and  wHh  re- 
ference to  the  act  generally,  Mr.  Miller 
observed, 

•  "That  where  there  has  been  any  special 
agreement  between  parties  relative  to  the  pay- 
ment or  allowance  of  costs,  the  court  is  pre* 
doded  from  making  an  order  for  taxation,  the 
only  remedy  in  such  cases  being  by  bill  to  open 
the  account.  Re  Whitcombe,  8  Beav.  140 :  Re 
Rhwtes,  ib.  224  ;  Re  Thompson,  ib.  237  i  In  re 
RkMtee;  the  Master  of  the  Rolls  said,—'  I  ap- 
prehend that  the  jurisdiction  given  to  the  court 
under  the  Solicitor's  Act  extends  only  to  the 
ascertainment  by  the  ordinary  rules  of  practice 
df  the  quantum  payable  by  one  party  to  the 
other  t;  and  that  it  does  not  authorise  the  court 
to  determine  whether  a  special  agreement  does 
or  does  not  exist  between  the  parties  as  to  the 
mode  in  wluch  the  taxation  is  to  be  made,  or 
m  to  the  manner  in  which  the  costs,  charges  and 
expenses  are  to  be  settled  and  paid.  If  it  were 
otherwise,  I  scarcely  know  of  any  contracts 
xaspecting  bills  of  costs,  however  special,  which 
might  not  be  drawn  within  tbe  peculiar  juris- 
diction of  the  court,  and  have  to  be  decided 
upon  interlocutory  apphcations.' " 

The  lecturer  also  observed, — 

**That  a  cestui  que  trust,  or  third  party, 
availing  hinuelf  of  the  provisions  of  the  act, 
tfmy  obtain  the  common  order  to  tax,  unless 
tliere  are  special  circumstances,  and  that  a 
partv  who  makes  a  special  application  when  he 
aGUffht  have  obtained  the  common  order,  will  be 
Ordered  to  pay  the  costs  of  the  application,  al* 
though  he  may  be  successful.  Re  Bracey,  8 
Beav.  268." 

.'  Mr.  Miller  further  noticed,  that  al- 
tbough  applications  under  the  act  were 
generally  made  at  the  Rolls,  they  might  be 
made  to  one  of  the  Vice-chancellors.  Re 
CateWf  8  Beav.  128.  He  also  observed, 
<ha(t  under  a  common  order  to  tax  in  equity 
ti  party  may  object  to  the  allowance  of 
costs  for  want  of  retainer,  though  he  can- 
not do  so  at  law.  He  Bracey,  8  Beav.  268. 
And  that  it  is  one  of  the  principles  of  tax* 
mtion  that  th«  court  will  not  interfere  with 
die4woretioii  of  the  taxmg  mMten  as  to 


the  quantum  of  fees  to  be  paid  ^  counsel. 
JitarMt/'General  v.  Lord  Carrmpiu^  6 
Beav.  454. 


On  a  former  occasion  we  pointed  oat 
one  of  the  important  principle*  of  taxation 
laid  down  by  the  Master  of  the  KoHs  in  the 
case  of  Lucas  v.  Peacock,  8  Beav.  1  ;  but 
we  deem  it  material  to  re-state  his  lordship'f 
observations  as  adverted  to  by  Mr,  Miller 
in  that  part  of  his  lecture  in  whidi  he  ev 
plained  the  alterations  as  to  coat*  effected 
by  the  120th  Order  of  May,  1845. 

"The  effect,"  said  Mr.  Miller,  "of  this 
order  is,  to  annihilate  in  a  great  measure  the 
distinction  between  cosU  as  allowed  betwea 
solicitor  and  client,  and  those  between  parUf 
and  party,  and  it  proceeds  upon  that  hbenl 
basis  which  cannot  fail  to  be  most  aatisfactoij 
to  the  profession,  while  it  deals  out  a  ^ 
measure  of  justice  to  the  suitors.  And  with 
reference  to  its  construction,  I  may  refer  yoii 
with  advantage  to  the  case  of  lAteasY.  Peacock, 
8  Beav.  1,  recently  decided  by  his  loidsfatp  tbe 
Master  of  the  Rolls,  and  which  is  not  man  un- 
portant  for  the  principles  established  by  it,  Uiaa 
for  the  general  views  Uken  by  the  court  wUh 
reference  to  the  allowance  of  soUcitor's  coils. 
In  that  case  a  petition  was  prraented  to  lewj 
the  taxing  Master's  report,  in  consequence  « 
his  having  disallowed  the  iem  paid  on  a  eoo- 
Bultation  between  a  new  junior  counael  and  we 
former  junior  who  had  been  promoted,  and  she 
the  costs  of  a  case  laid  before  a  comael  as  to  a 
supplemental  bill,  and  also  a  double  set  of  coats 
claimed  by  the  soUcitor  who  appeared  for  tie 
plaintiffs  and  some  fA  the  defendaofta,  and  tk 
court  referred  the  report  back  to  the  Master  ts 
be  reviewed.  In  opposition  to  the  petitioD  it 
was  contended  that  it  was  incurriog  a  u«deii 
expense,  when  a  soUcitor,  acting  on  the  pert  oi 
defendants,  took  copies  of  documenU  which  lie 
already  possessed  as  solicitor  for  the  plaintiffii, 
whose  interests  were  the  same  as  thoae  of  to 
clients  the  defendants;  and  that  it  waa  equally 
80  to  serve  himself  as  solicitor  for  the  defend- 
ants with  warrants  taken  out  by  himaelf  as  89* 
licitor  for  tlie  plaintiffs.  And  with  reference  Is 
this  objection,  the  Master  of  the  RoDs  said,— 
'These  netUions  seem  to  involve  one  important 
point.  If  solicitors  were  always  justly  paid  ac- 
cording to  the  real  value  of  their  soviosa,  it 
would  be  right  to  say  that  they  should  be  enti- 
tled to  payment  only  for  that  which  has  beenef 
reid  service  to  their  clients ;  but  we  ail  know 
that  in  practice  and  according  to  old  ertablished 
rules  of  tasation,  solicitom  are  sometinoes  very 
ill  paid,  and  in  some  cases  are  not  at  all  paid 
for  very  important  services  rendered  hj  them 
to  their  clients.  If  they  are  not  allowed  theae 
fees  which  the  practice  sanctions,  tkey  weajs 
not  be  adequately  remmneraied.  I  should  bs 
glad  to  see  such  rules  of  practice  established  as 
would  secure  to  them  a  suffideot  nniuoentiea 
for  all  real  services,  and  exclude  them  from  au 
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payineut  lor  wsmien  pretended  or  merely 
nominal,  and  not  real.  The  diacoverf  and  ee« 
tabliahinent  of  such  mlea  would  be  of  great 
importance  to  both  solicitors  and  cUents  whose 
iideresis  are  the  same:  bat  in  the  meantime 
and  while  a  solicitor  is  not  entitled  to  any  re- 
maneratioQ,  or  is  allowed  a  rery  inadequate  re- 
muneration for  real  services,  I  shall  be  slow  to 
admit  that  be  is  to  be  deprived  of  any  lawful  fees 
which  the  established  practice  of  the  court 
warrants  on  the  notion  that  the  business  charged 
for  might  have  been  of  no  practical  benefit/  ** 
— _ 1 : 

BRIEF  NOTES  OF  DECISIONS  IN 
HILARY  TERM. 

Ve  proceed  to  lay  before  our  readers  short 
notes  of  the  most  important  decisions  in  all  the 
courts  during  HfKary  Term,  continued  from 
page  323,  ante, 

POWER   OF   RAILWAY    COMPANY   TO    IMPRI- 
SON.— BYE-LAW  WUEN  REASONABLE. 

The  act  4  &  6  Will.  4;  c.  10,  establishing  the 
Cooydon  Railway  Company,  by  seetion  106, 
era|KiwerB  the  company  to  make  bye-laws  and 
regulationa  for  the  government  of  the  com- 
pany, and  of  passengers  travelling  on  the  Hne, 
and  to  impose  reasonidile  fines  and  penahiee, 
noi  exceeding  5/.,  for  the  breach  ai  soch  regn- 
lations,  which  fines  and  penalties  are  to  be  re- 
covered  before  a  Justice  of  the  peace,  under  the 
163rd  section,    llie  138th  section  creates  and 
detertbes  certain  offences,  and  the  Ififtth  sec- 
tion authoriies  the  company  to  seize  and  de- 
tain aoT  person  whose  name  is  unknown,  and 
who  soali  be  found  committing  any  offence 
against  the  act.    Mr.  Chilton,  one  of  her  Ma- 
jesty'e  counsel,  traveUing  in  one  of  the  com- 
pany's first  class  carriages  from  Sydenham  to 
London,  accidentally  lost  his  ticket,  and  could 
not  delxrer  it  when  required  so  to  do,  upon  the 
arrival  of  the  train  at  the  London  terminus. 
He  was  therefore  called  upon  to  pay  is-  3d,; 
the  first  class  fare  from  Croydon  to  London, 
which  he  refused  to  do,  but  stated  his  willing- 
neee  to  pay  1#.,  the  first  class  fare  from  Sf  den. 
ham  to  London,  being  the  distance  he  had 
actnally  tnivelkd.    The  servants  of  the  com- 
pany, iiiM>n  his  refusal  to  comply  with  their 
dettuuMi,  took  Mr.  Chilton  into  custody,  and 
he  brottglit  his  action  in  trespass  for  false  im- 
nrisonnient.    The  defsndants  justified  under  a 
bye-law  made  in  pursnaace  of  the  act,  by  which 
it  wna  declared,  ttiat  no  passenger  should  be 
aUowed  to  tnn^l  in  the  company's  carriages 
nn^  he  bad  paid  his  fare,  and  that  upon  pay- 
ing, his   tee  he  wtmld  be  furnished  with  a 
ticket,  wbich  he  might  be  called  upon  to  pro- 
duee  at  any  time  cmring  the  journey,  and  in 
case  he  otgleeted  so  to  do,  would  be  rec^uired 
to  pay"  the  hrt  fh>m  the  most  distant  pomt  of 
ihe-line  from  which  the  particnkrr  train  had 
rooM ;  and  aUqped  that  the  plaintiff  was  a  pas- 
tenser  in  a  train  from  Croydoki  to  Lonuon, 
mama  he  had  refused  to  pay  the  fare  or  pro- 
luce    hie  ticket,  they  had  caused  him  to  be 


taken  into  custody.    The  plaintiff  replied  t 
he  was  not  a  passenger  from  Cr<7don  to  L 
don,  but  from  Sydenham  to  London,  whickr 
was  a  less  distance,  and  the  defendants  hf 
their  rejoinder  denied  that  they  had  notice  that 
the  plaintiff  was  a  passenger  from  Sydenham- 
to  London.    To  this  rejoinder  there  was  a 
j^eneral  demurrer.    In  support  of  the  demurrer 
it  was  aigued,  that  the  oye-law  relied  uponr 
was  unreasonable  and  invalid,  and  if  acted 
upon,  would  enable  the    company    to    levy 
a  larger    amount    of    toll    than    they    were, 
authorized   to    do    by   the    act    of    pariia- 
ment.    Even   if  the    bye-law  was  valid,    ft 
did    not   authorize   the    defendants    to  take 
tlie  plaintiff  into  custody.     That  power  wan 
only  given  where  offences  had  been  committed^, 
not  to  enable  the  company  to  enforce  their 
fares.     On  the  other  hand,  it  was  insisted  that 
the  bye-law  was  reasonable  on  a  short  line  like 
that  of  the  defendants,  and  that  it  would  be 
impossible  to  enforce  it  unless  the  company^ 
were  at  liberty  to  take  into  custody  persons 
offending  against  the  bye-law  by  refusing  to* 
produce  their  tickets  or  pay  the  prescribed 
fare.    The  Court  of  Exchequer  was  dispoeecif 
to  think  the  bye-law  was  reasonable  having 
regard  to  the  circumstances,  but  the  sum  to 
be  demanded  of  passengers  under  the  bye-hnr 
was  in  the  nature  of  a  fare  not  of  a  penalty^ 
It  was  only  where  penalties  were  imposed  un» 
der  the  act,  that  the  legislature  conferred  power 
on  the  company  to  take  persons  into  custody* 
There  was  no  power  to  imprison  passengem 
who  committed  no  offence,  but  only  dedmed 
to  pay  the  fare  demanded.     Judgment  wan 
therefore  given  for  the  plaintiff.     Ckilton,jumm 
V.    T%e  Croydon  Railway  Company,  22  Jan» 
Eicchequer. 

INSUFFICIENCY  OF  AFFIDAVITS  FOR  DS-- 
FBCT8 IN  FORM. 

Every  term  furnishes  instances  in  which 
parties  are  precluded  from  entering  into  the 
merits  of  their  cases,  in  consequence  of  tech» 
nical  defects  in  the  form  of  the  affidavits  on 
which  they  rely.  In  a  cause  of  Todd  v.  Sim^ 
monds  and  Hemming,  a  rule  was  obtained  upon^ 
an  affidavit  entitled,  *'  Todd  v.  Simmonds  and 
Pricket,  miscalled  Hemming,"  As  there  wan 
no  such  cause  in  court,  Erie,  J.,  Held  that  the 
affidavit  was  wrongly  entitled,  and  could  not 
be  used,  and  discharged  the  rule  with  co8ts» 
Queen  B.  Prac.  Court,  27  January.  Upon 
showing  cause  against  a  rule  for  an  attach*- 
ment  for  obstructing  the  service  of  process*, 
two  objections  were  successfully  taken  to  an 
affidavit  in  which  several  defionents  joined*. 
As  to  one  of  the  deponents,  his  addition  did 
not  appear  in  the  affidavit,*  and  as  to  two 
others  of  the  deponents,  their  names  were  not 
stated  in  the  jurat,  although  the  names  had 
been  signed  by  the  deoonenta  themselvcn 
opposite  to  the  jurat,  whicn  it  was  contended. 


•  In  R.  G.  HU,  T.  4  Wm.  4,  R.  5.      Jlesr.  r^ 
Reeve,  4  Q.B.211. 
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-wu  iiuniffident>  The  conit  thmiffbt  the  in- 
f qnnalities  pointed  out  were  fatal  aefecttt  and 
i^scharged  the  rule  with  costs.  Cobbeii  v. 
Ol^la,  1  Feb.  Exchequer. 

flPBODVCTXON  OF  DOCUM  IN^S.-— PROPX8- 
8IONAL  PRIVILBOB. 

A  motion  having  been  made  for  the  produc- 
'^n  of  letters  and  copies  of  letters  scheduled 
in  the  answers  of  two  defendants,  the  produce 
vtion  was  resisted  on  the  ground  of  privilege. 
Jt  apneared  that  Mr.  Goldnesr,  one  of  toe 
^defenaants,  in  respect  of  whose  letters  the 
^vilege  was  claimed,  became  trustee  of  a 
anarriage  settlement,  and  solicitor  of  one  of 
^he  parties  interested  therein,  under  the  fol- 
lowixig  circumstances.  In  the  former  negotia- 
tion for  a  marriage  between  Mr,  Hooper,  one 
of  the  defendants,  and  a  daughter  of  Mr. 
TVee,  a  solicitor,  Messrs.  Tngwell  and  Meek 
^acted  as  soHcitors  of  the  former,  and  Messrs. 
Ooldney  and  Fellows  as  solicitors  of  Mr.  Free 
and  his  daughter.  At  the  same  time  there  was 
a  negotiation  going  on  between  Mr.  Hooper 
and  his  solicitors^  respecting  a  debt  due  to 
them,  which  Mr.  Hooper  proposed  charging 
on  his  property  by  wayVjf  prior  charge  in  the 
snarriage  settlement.  The  settlement  was  ac- 
'Cordingly  executed,  and  the  marriage  took 
place  on  the  28th  of  August,  1841;  the 
^trustees  being  Mr.  Goldnev  and  Mr.  Borough. 
Disputes  arose  as  to  tne  amount  of  Mr. 
Hooper's  debt  to  his  eolicitors,  and  in  the  dis- 
•cussibna  resulting  therefrom^  Mr.  Goldney  was 
employed  as  Mr.  Hooper'e  solicitor,  to  get  the 
accounts  taken  between  them.  The  matter 
ended  in  a  bill  being  filed  by  Mr.  Hooper 
against  Messrs.  l\igwell  and  Meek,  and  luso 
a  Mr.  Salmon,  a  retired  partner,  for  the  pur- 
pose of  opening  the  accounts.  Upon  the  in- 
atitution  of  this  suit,  Mr.  Goldney  declined 
.acting  for  Mr.  Hooper  therein,  and  Mr. 
Hooper  thereupon  employed  Mr.  Free,  his 
.father-in-law,  to  act  as  solicitor  for  him.  Sub- 
aequently  Messtis.  Tugwell  and  Meek  instituted 
the  cross  suit  of  Tugwell  v.  Hooper  against  the 
parties  beneficially  interested  in  the  settlement, 
.and  against  Mr.  Goldney.  The  question  was, 
under  those  circumstances,  how  far  Mr. 
Cloldney  was  protected. 

Lord  Langdale  said  a  trustee  for  two  parties 

-could  not  act  as  a  separate  solicitor  for  one  of 

'  them  against  the  other,  in  the  matters  of  the 

trust.    As  to  the  trust,  he  has  a  clear  duty  to 

^o  what  was  just  and  equitable  to  all,  and 

nothing  for  one  which  may  be  prHudicialto 

the  other.    That  being  the  duty  oFa  trastee, 

the  question  was  whether  comi;nunica^ons  with 

one  can  be  confidential  or  concealed  from  the 

>  otfwr,  under  the  cover  of  protection.    No  «ase 

like  this  was  cited ;  but  could  a  trustee,  who 

-muasoficitor,  actforone  eeitui  qwt  trust  in 

.  opposition  to  the  other,  and  acquire  knowledge 

of  anponance  to  the  other  /  Some  of  the  eom- 

-ammiealrans  here  had  been  with  persons  bating 
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no  intenst,  and  not  partica  to  Ae  auit. 
Free  had  no  interest,  but  ha  was  not  a  an 
to  the  trust ;  and  Mr.  Hooper  had  full  i 
and  was  a  party  to  be  benefited.  la  the  ab- 
sence of  authority,  the  court  ought  not  to  sane- 
tion  concealment.  There  was  no  impatataon 
on  Mr.  Goldney.  He  only  inedvcrtanllv  placed 
himself  in  a  position  in  which  he  could  not  do 
his  dut^  equally  to  alL  He  could  not  diveat 
himself  of  bis  office  of  trustee,  and  was  noS 
entitled  to  protection.  The '  court  therefore 
ordered  the  production  of  all  the  correspond- 
ence, excepting  that  portion  which  ppasad  be- 
tween Goldney  and  his  solidtor,  or  town 
agents,  alter  the  institution  of  the  cross  suit  in 
#hich  he  was  made  defendant.  T^t^weU  r. 
Hooper  and  oiker$.    1st  Feb.    Rolls  C. 

OFFICB    PCBS    OF    10^   AKD  20L    IK    BAKB- 
BUPTCY  ;   WHBN   PATABLB. 

The  act  1  ft  2  Will.  4,  c.  66,  under  ^wldch 
the  Comt  of  Bankruptcy  is  at  present  oonsti- 
tttted,  enacts  by  section  45,  that  there  shall  be 
paid  to  the  Lord  Chancellor's  secretary  of 
bankrupts,  upon  the  granting  of  every  liat, 
the  sum  of  tern  pounds ;  and  the  46lh  seetion 
further  provides,  that  there  shaH  be  paatf  to 
As  aeconntant-general,  by  the  official  assignini 
of  each  bankropfs  estate  to  be  adnMMtvd 
in  the  Court  or  Bankruptcy*  ont  of  the  first 
monies  that  shall  come  into  his  handa>  and 
immediately  after  the  choice  of  assignees  by 
the  commissioners,  the  sum  ^ef  twenty  pounds. 
Several  cMes  have  lately  coit|s  before  toe  Cbovt 
of  Bankruptcy,  where,  in  consequence-c^  the 
insufficiency  of  the  bankrupt's  estate,  or  frtun 
other  causes,  no  assignees  have  been  chosen. 
In  many  of  such  cases  applications  hare  been 
made  by  the  bankrupt  or  the  solieitor  to  the 
fiat,  for  the  retnm  of  the  office  fees  of  Id.  and 
20f.  if  already  paid,  or  that  the  solicitot^s  bill 
of  costs  should  be  made  out  of  the  liaiiJkrapt's 
estate,  without  any  reserve  being*  made  for  the 
office  fees.  The  commissioners  df  WilurfipiU 
have  not  felt  themselves  authorised  to  gtaot 
such  applications,  and  the  practice'  has  been  to 
petition  the  Court  of  Review,  the  chief  judge 
of  which  granted  such  applicatibns  hi. several 
instance/i.^  In  a  late  case,  hosreVer«  wliete  a 
similar  petition  was  presented,  the  Cbittindgt 
said  that  the  Lord  Chancellor  liad  aet  €bu 
question  at  rest,  by  intimating  his  opinimi  upon. 
it.  That  opinion,  as  his  HcAiour  wasio^brkned 
by  Mr.  Ayrton,  was,  that  whether  thare  was 
any  chbice  or  not  of  assignees,  the  ataainit43f 
the  office  fees  ought  to  be  ret^ned.'  Gtis 
Honour  had,  in  several  cases,  cams  to  a  con- 
trarv  conclusion  on  the  ground  that  the'  'anb}ect 
ought  nqt  to  be  taxed  unless  by  cfetf  Obequi- 
vocal  eitpressions,  and  those  of  thtf  wcX  ^  par. 
Irament  did  not  appear  tohis  Hgnftolir  to  inaif 
those  conditions  under  fhtf  circtttttatattces  of 
cases  of  tUs  description, "  Ho^SIMr^y  of  course, 
his  Honour  should  for  the  fome  dstlde  ac- 
cording to  the  opinion  wUeh  the  LeM  Cfaan- 
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ceIferif«tiuider8t6od  to  have  expressed.  The 
petiiMm  was  therefore  dismueed.  Eg  parte 
Hemberg,  In  re  Ger  y.  CioendkK  Court  of 
Revieir,  Snd  F^b. 


THE  SMALL  DEBTS  ACT. 

A  supplement  to  the  Gazette  of  Friday,  5th 
Feb.,  published  Saturday,  6tb,  containe  tlM  fol- 
lowing report  of  the  Riffht  Hon.  the  Lorda  of 
the  Privy  Council/ dated  the  3rd  inetant. 

Your  Ms^ty  having  been  pleased,  by  your 
order  in  council  of  the  19th  December  laat^  to 
refer  unto  this  committee  for  coi\sideration  an 
ac^  passed  in  the  last' session  of  parliament, 
intituled  "  An  Act  for  the  more  easy  recovery 
of  email  debts  and  demands  in  England/'  with 
directions  to  Tep(Mt  to  your  Majesty  their 
opimoa^qpon  the  (urders  which  it  may  b»  pro- 
per to  make  for  the  purposes  of  the  said  act  3 

The  lorda  of  the  committee,  in  obedience  to 
your  Miyesty's  said  order  of  reference,  have 
taken  the  said  act  in  coiteideration,  and  are 
pleased  hymbly  to  report,  as  their  opinion,  to 
your  Msjesty,  that  two  orders  in  council,  to 
the  effect  following;  should  be  made  for  the 
purposes  of  the  said  act ;  that  is  to  say, 

ORDSR  IN   COUNCIL — No    I. 

That  on  the  13&  dav  of  March  in  this  year 
the  several  courts  hoiden  for  the  recovery  of 
small  debts  or  demands,  under  the  provisions 
pf  anv  act  or  acts  cited  in  one  or  both  of  the 
scheaulee  annexed  to  the  said  act  of  the  last 
session  of  parliament  and  marked  (A)  and  (B) 
respectively  (except  the  courts  hereinafter  more 
particularly  specified),  shall  be  abolished ;  and 
that  on  and  aher  the  Isth  dav  of  Mareh  in  this 

J  ear  the  County  Court  of  Miadlesex,  heretofore 
.olden  under  the  provisions  of  an  act,  passed 
in  the  23rd  year  of  the  rei^  of  his  late  Majesty 
Kin^  George  2,  intituled  ''An  Act  for  pre- 
yentmg  delays  and  expenses  in  the  proceedings 
ID  the  County  Court  of  Middlesex,  and  for  the 
more  easy  and  speedy  recovery  of  small  debts 
in  the  said  coun^  court,"  shall  be  hoiden 
under  the  provisions  of  the  said  act  of  the  last 
fesaipnof  Parliament,  in  the  seyeral  districts 
into  which  the  said  county  shall  be  divided,  bv 
any  order  to  be  made  by  your  Maiesty,  wltn 
the  advice  of  your  privy  council ;  ana  also  that 
each  of  the'  several  Courts  of  Requests  or  Con- 
acieoce  heretofore  hoiden  for  the  recovery  of 
debts  and  demapds  in  the  several  cities,  towns, 
a[nd  places  hereinafter  mentioned  within  the 
proviaKms  of  some  one  or  more  of  the  acts 
cijted  in  the  schedule  annexed  to  the  said  act 
of  the  last  session  of  parliament,  and  marked 
(A)»  ahall  be  hoiden  as  a  county  court  on  and 
«£te^  the  aaid^  15th  day  of  March,  in  the  city 
or  town .  hereinafter  mentioned  to  be  respec- 
tively apljointed  or  substituted,  instead  of  the 
city  or  etfies,  .town  or^  towns,  j^lace  or  places, 
in  which  such '  court  was  or  might  have  been 
hQlden  under  the. provisions  of  any  of  the  said 
acta;  that  la  to  say,        ,..   '^   .\     , 
A  eooftheretofore  hoiden  al  BAt&,\inder  an 
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act  passed  in  the  45th  year  of  the  reign  of  his 
kte  Majesty  King  George  3,  intituled  "An 
Act  for  the  more  speedy  and  easy  recovery  ot 
small  debts  in  the  city  of  Bath  and  the  libertiel^ 
thereof,  and  in  the  several  parishes  and  places 
therein  mentioned,  in  the  county  of  Somerset,** 
shall  be  hoiden  as  a  county  court  in  the  dty 
of  Bath.  ' 

Two  courts  heretofore  hoiden  at  Bristol ; . 
that  is  to  say,  one  court  hoiden  under  an  act^  . 
passed  in  the  56th  year  of  the  reign  of  his  late 
Majesty  King  George  3,  intituled  *'  An  Act 
for  the  more  speedy  and  easy  recovery  of  small 
debts  in  the  city  and  county  of  the  city  of 
Bristol,  and  the  liberties  thereof,  and  in  the 
several  parishes  and  places  therein  mentioned, 
in  the  counties  of  Gloucester  and  Somerset,"^ ' 
and  another  court  hoiden  under  an  act  passed 
in  the  first  year  of  the  reign  of  your  Majesty^ 
intituled  "  An  Act  for  granting  more  effectual 
powers  for  the  regulation  of  the  Court  of  Con-^ 
science  within  the  ciw  of  Bristol,"  shall  be 
consolidated  and  hoiden  as  a  county  court  in 
the  city  of  Bristol. 

A  court,  other  than  the  Court  of  Passage*, 
heretofore  hoiden  for  the  recovery  of  small 
debts  in  Liverpool,  under  an  act  passed  in  the 
7th  year  of  the  reign  of  his  late  Majesty  kin^ 
Wm.  4,  intituled  ''  An  Act  to  amend  and  render 
more  effectual  an  act  passed  in  the  4th  and  5(Il 
year  of  his  present  Majesty,  intituled  'An  Act  for  - 
amending  the  proceedings  and  practice  of  the 
Court  of  Passage  of  theboroiigh  of  Liverpool,  igr 
the  county  palatine  of  Lancaster/  and  to  rejpeaT 
an  act  passed  in  the  25th  y^  of  the  reign  of  hia 
kte  Majesty  king  Geo.  2,  intituled  'An  Act  for* 
the  more  easy  and  speed  v  recovery  of  small  debts: 
in  the  town  and  port  ot  Liverpool,  and  libertier 
thereof,  in  the  county  palatine  of  Lancaster,'  and' - 
to  give  further  power  for  the  recovery  of  small^ 
deMs  within  the  borough  of  Liverpool,"  shall  be- 
holden asaconnty court  in thetown  of  liverpooL 

A  court  heretofore  hoiden  for  the  manor  of 
Sheffield,  under  an  act,  passed  in  the  48th  year- 
of  the  reign  of  his  late  Majesty  king  Geo.  3,  in- 
tituled '<  An  Act  for  regulating  the  proceedings' 
in  the  courts  baron  of  tl^  manors  of  Sheffield  and^ 
Ecclesallyin  the  county  of  York,"  shall  be  holdeix: 
as  a  county  court  in  the  town  of  Sheffield ; 

And  that  Uie  dbtiict  to  be  assigned  to  eacfir 
of  the  said  courts,  when  so  hoiden  as  a  county- 
court,  shall  be  the  district  which  by  any  order 
to  be  made  by  your  Majestv,  with  the  advice 
of  your  privy  council,  shall  be  specified  as  the  - 
district  of  tne  county  court  hoiden  in  each  ofT 
the  said  cities  and  towns  respectively. 

ORDBR  IN   COUKCll/-^N0.  2. 

That  on  the  l5ih  day  of  March  in  this  yeuv* 
the  said  act  of  the  last  session  of  parliament 
^11  be  put  in  force  in  every  county  through- 
out England  and  Wales ;  and  that  the  whole, 
of  the  sa^  counties,  including  all  counties  or 
citiea  and  counties  of  towns,  cities,  borouf^^^ 
towns,  ports,  and  places,  liberties  and  iran- 
cb'ises  thenwn  contained  or  thereunto  adjoimtt^ 
(except  the  city  of  London),  shall  be  dividw 
into  the  several  districts  hereinafter  specified^ 


:U6 


The  SfMU  Debts  Act 


and  tliat  the  county  court  of  each  of  the  said 
counties  ehall  be  holdenfor  the  recovery  of 
4ebt8  and  demanda  uoder  the  said  act,  in  each 
tf  the  diBtricta  into  wluch  such  ooonty  ahaU  be 
MO  dmdedy  in  the  several  dliea  aad  lowaa 
hereinafter  specified  as  court  towns,  or  towns 
ia  which  courts  are  to  be  holden,  in  each 
county,  in  coigunction  with^  the  said  dtstricia 
re8pectiT;:ly,  except  in  the  districts  hereinafter' 
called  metropolitan  districts,  in  each  of  which 
the  court  ah^  be  holden  in  some  convenient 
place  within  such  district;  and  in  each  dis- 
trict, except  in  the  said  metropoUran  districts, 
the  said  court  shall  be  holden  by  ths  name  of 
*'  The  county  court  of  holden  at  ," 

inserting  in  the  first  blank  space  the  name  of 
the  county,  and  in  the  eecona  the  name  of  the 
town  in  which  the  court  is  to  be  holden ;  and 
in  the  said  metropolitan  districts  the  said 
court  shall  be  holden  by  the  name  of  '*  The 
county  court  of  ,*'  inserting  in  the 

first  blank  space  the  name  hereinafter  given  to 
the  court,  and  in  the  second  the  name  of  the 
county  in  which  the  court  is  to  be  holden. 

And  that  in  the  description  of  the  said  seve- 
ral court  districts  hereunto  annexed,  unless 
irhere  specific  mention  is  made  of  particular 
parishes,  chapelries,  townships,  tithings,  ham- 
lets, or  precincts,  the  several  places  named  are 
to  be  taken  to  mean  and  imply  the  several 
superintendent  reg^istrars'  districts,  bearing  the 
IUdb  names  respectively,  which  have  been  con- 
stituted pursuant  to  an  act  passed  in  the 
7th  year  of  his  late  Majesty  king  William 
4»  intituled  "  An  act  for  registering  births, 
4eaths,  and  marriages  in  England,"  or  pursu- 
mnt  to  any  act  passed  for  the  amendment  thereof, 
MM  the  same  were  severally  constituted  on  the 
19th  day  of  December  last  past ;  save  only  that 
all-  parts  of  parishes  and  chapelries,  townships, 
tithmgs,  and  hamlets,  which  are  detached  from 
^e  main  body  of  the  parishes  and  chapehies, 
townships,  tithings,  and  hamlets  to  which 
snch  detached  parts  severally  belong,  and  also 
til  places  (if  any),  parochial  or  extra-parochial, 
i|0t  mcluded  in  the  said  description,  shall  be 
ttken  to  be  within  the  district  of  that  court 

Shin  the  precincts  and  outer  boundary  of 
ich  they  severally  lie,  or  by  which  they  are 
•severally  surrounded,  or  with  which  they  have 
the  greatest  common  boundary,  if  not  wholly 
surrounded  by  any  one  court  district;  and  ^at 
cadi  of  the  said  court  districts  shall  be  deemed 
to  include  also  all  rivers,  creeks,  harbours,  and 
inters  included  within  the  outer  boundary 
thereof,  or  thereunto  adjoining,  which  are  with 
in  the  body  of  any  county  in  England  or 
Wales ;  ana  that  when  the  districts  of  any  two 
courts  shall  be  divided  by  a  river,  the  boundary 
line  between  the  two  districts  shall  be  the  midf- 
channel  of  such  river;  and  that  eveiy  olace  in- 
'Cliided  within  the  outer  boundary  of  tne  court 
districts  so  specified  and  described  shall  be 
taken  to  be  within  the  jurisdiction  of  the  county 
court  holden  for  the  purposes  of  the  said  act 
for  the  county  in  which  the  city,  town,  or  place 
is  situated  where  the  court  is  ordered  to  be 
Isolden,  or  when  such  city,  town,  or  place  may 


be  situated  in  two  or  more  counties,  then  of  the 
coqnty  coort  faoMes  liar  ahu  eocnitf  ,  sndar 
which  vnch  cily,  town,  or  pbcB  is  laentiDf  dia 
the  desmptioB  of  the  said  several  court  dncridt 
hereunto  annexed,  in  like  manner  sa  if  it  were 
part  of  such  county.  And  that  the  dpufriptimi 
of  the  said  sevend  court  districts,  and  the 
names  of  die  oUes,  towns,  aad  ptsboea  where 
the  courts  shall  be  aewrally  holden  therein, 
are  as  follows :  the  first  column  containing  the 
names  of  the  court  towns,  (except  in  ttic  said 
metropolitan  districts,)  and  in  the  said  metsro- 
politan  districts  the  names  given  to  the  said 
courts  respectively;  and  the  second  column 
contuning  in  every  case  the  description  of  ths 
districts  for  which  the  courts  are  to  be  lioldeB 
therein ;  that  is  to  say : — 

Bedfordshire. — ^Ampthill,  Bedford,  Bagf^ea* 
wade,  Leighton  Buzzard,  Luton. 

Berkshire — ^Abingdon,  Farringdon,  Hju^ger- 
ford,  Newbury,  Reading,  Walliogfoxd,  Want^ 
age,  Windsor. 

Buckinghamshire. — ^Aylesbury,  Buckix^hson* 
Chesham,  High  Wycombe,  Newport  PsKnelL 

Cambridgeshire,  —  Cambridge,  Ely,  Mardu 
Newmarket,  Soham,  Wisbeach. 

Cheshire. — ^Altrincham,  Birkenhaad,  Cheietet, 
Congleton,  Hyde,  Knutsford,  Maodesieldt 
Nantwich,  Noilhwich,  Runcorn,  Stockport. 

Cornwall  —  Bodmin,  Camelford,  Falmofuih, 
Helston,  Launceston,  Liskeard,  Penaance,  Red- 
ruth, St.  AustelU  St.  Cohunb  M^or,  Trvro. 

CwM^ertofHi.— Alston,  Carlisle,  Cockemoolh. 
Keswick,  Penrith,  Whitahaveo,  Wigton. 

Der^yt&tre.— Alfreton^  Ashboms*  BakescB, 
Belper,Chapel-en-le-FritKCheatarMd,  Derby, 
Glossop,  Wirksworth. 

Devonshire. — Axminster,  Baniafcapie,  Bide- 
ford,  Crediton,  Exeter,  Holsworthy,  Hooitofl^ 
Kingsbridge,  Newton  Abbott,  OakhuDptoSv 
Plynoouth,  South  Molton,  Tavistock,  Tmrtos* 
Tomngton,  Totnes. 

Dor^e^^^re.  ^Blandford,  Bridport,  Dordiea* 
ter,  Poole,  Shaftesbury,  Wareham,  WeyoKMilh, 
Wimborne  Minster. 

Durham.  —  Barnard  Castle,  Bishops  Asck- 
land,  Darhngton,  I>arham,  GUtesheaa,  Iiarti»- 
pool,  Shotley  Bridge,  South  Shields,  Stockton* 
on-Tees,  Sunderland  WoUingham. 

Essex. — Braintree,  Brentwood,  Chelaasfor^ 
Colchester,  Dunmow,  Halslead,  Harwich,  MslU 
don,  Roehford,  Romford,  Safiron  Waldoi, 
WaUham. 

Glcueestershire.^Bxwtol,  Cfaeitenbam,  CfaifK 
pingSodbury,  Cirencester,  Dunlev,  GlouccBter, 
Newent,Newnham,  Northleach,  Stow,  Slissd** 
Tewkesbury,  Thornbury,  WincbcomlK 

Hampshire.  —  Andover,  .^ton,  Baidagvlokie, 
Bishop's  Waltham,  Christchoreh,  FardiDf- 
bridge,  Lymington,  Newport,  Petersfidd,  Porta- 
mouth,  Romsey,  Southampton,  WtnchcsCer. 

Herefordshire. — Bromyard,  Hereford,  Kisg-^ 
ton,  Ledbury,  Leominster,  Ross. 

Hertfordshire. -^  Bumet,  Bishop  Slortfoni, 
Hertford,  Hitchin,  Royeton,  Sc  Alban'a,  Wa^ 
ford. 

Huntingdonshire. — Huntingdon,  St.  Neot*a. 

Kent, — Ashford,  Bromley,  Canteibory,  Thr^ 
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fiord.  Deal/  Dover,  Favcnhun,  FoHragtoae, 
Graveaend,  Greenwich*  Hythe,MaidatQne»  Mai* 
ffate«  Ramsgate,  Rochester,  Romney^Serenoake* 
Sheemeaa,  Sitkinghourne,  Teoterden^  Too- 
bridge,  Tonhridge  Walk. 

Lancashire.  —  Ashtoa-under-Lyoe,  Bkck- 
hum,  Bolton,  Burnley,  Bury,  Cborley,  Cli- 
theros,  Colne,  PouUon,  Garstang,  Haslingden, 
Kirkham,  Lancaster,  Leigh,  Liverpool,  Man- 
chester, Oldham,  Ormskirk,  Preston,  Rochdale, 
St.  Helen's,  Salford,  Ulverstone,  Warrington, 
WUfan. 

£eieestershire, — Ashby-de-la-Zouch,  Hinck- 
hv,  Leicester,  Loughborough,  Lutterworth, 
Market  Bosworth,  Market  Harborough,  Mel- 
ton Mowbray. 

IjmeolnMhir0, — Barton-on-Humber,  Boston, 
Bourne,  Brigg,  Caistor,  Gainsborough,  Gran- 
tham, Great  Grimsby,  Holbeach,  Horocastle, 
Lincoln,  Louth,  Market  Rasen,  Sleaford,  Spald- 
ing, Sotlsby,  Stamford. 

Miadksex,  —  Brentford,  Edmonton.  Uz- 
bridge. 

Middlesem  Metropolitan  Dw#nW*.— West- 
minster, Brompton,  Marylebone,  Bloomsburjr, 
Clerkenwell,  Shoreditch,  Bow,  Whitechapel. 

Monmouihshire,  -—Abergavenny,  Chepstow, 
Monmouth,  Newport,  Pontypool,  Tredegar, 
Usk. 

Norfolk,  —  Attleborough,  Aylsham,  Down- 
ham  Market,  East  Dereham,  Harleston,  Holt, 
King's  Lynn,  Little  Walsingham,  North  Wal- 
sham,  Norwich,  Svraflfham,  Thetford^Wymond- 
ham.  Great  Tanm^uth. 

Nort%mimtonshire,  —  Brackley,  Daventpv, 
Kettering,  Northampton,Oundle,  Peterborough, 
Thrapstone-,  Towcestar,  Wellingborough. 

iVbrMwN^faml.-^  Alnwick,  Belford,  Bel- 
lingham,  Berwick,  Haltwhistle,  Hexham,  Mor- 
peth, Newcastle,  North  Shields,  Rothbury, 
Wooler. 

Nottiaakamthire.  —  Bingham,  East  Retford, 
Mansfield,  Newark,  Notdngham,  Worksop. 

Oxfordshire.  —  Banbury,  Bicester,  Chipping 
Norton,  Oxford,  Thame,  Witney,  Woodstock. 

JRitfiffndsAtre.— Oakham,  Uppingham 

Shropshire, — Bishop's  CasUe,  Bridgenorth, 
Cleobory,  Drayton,  Ludlow,  Madeley,  New- 
port, Oswestry,  Shrewsbury,  Wem,  Wellington, 
Whitchurch. 

Somersetshire. — ^Bath,  Bridgewater,  Chard, 
Glutton,  Crewkeme,  Frome,  Langport, Taunton, 
WeOin^n,  Wells,  Weston-super-Mare,  Wil- 
lilon,  Wincanton,  VeoviL 

Staffordshire,  —  Burton-on-Trent,  Cheadle, 
Hauley,  Leek,  Lichfield,  Newcastle -under- 
l»yme,  Oldbury,  Rugelev,  Stafford,  Stone,  Ut- 
toxoter,  Wa!saU,  Wolvernampton. 

Suffolk, — Beccles,  Bury  St.  Edmund's,  Eyre, 
Framlingham,  Hadleigh,  Halesworth,  Haver- 
hUl,  Ipswich,  Lowestoft,  Mildenhall,  Stow- 
market,  Sudbury,  Woodbrldge. 

Surrey, — Chertsey,  Croydon,  Dorking,  Ep- 
som, Famham,  Godalming,  Guildford,  King- 
ston, Reigate,  Wandsworth. 

Surrey  MetropoUian  l>i«frteto.--*8ottthwark, 
Lambeth. 

Sussex,  —  Arundel,  Brighton,  Chichester, 
Cuckfield,  East  Grinstead,  Hastings,  Horsham, 
Lewes,  Midhurst,-  Petworth,  Worthing. 


Warwieksh  irt,  -^  Alcester,  Atherstone,  Bh*- 
mingham,  Coventry,  Nuneaton,  Ragby,  .SoU* 
hull,  Southam,  Stratford,  Tamworth,  War- 
wick. 

Westmoreland. — Ambleside,  Appleby,  Kirk* 
by  Kendal,  Kirkby  Lonsdale. . 

Wiltshire, — Bradford,  Caloe,  Chippenham, 
Devizes,  Malmeabury,  Marlborough,  Me}k- 
sham,  Salisbury,  Swindon,  Trowbridge,  War*? 
minster,  Westbury. 

Worcestershire,  —  Bromsgrove,  Droitwichi 
Dudley,  Evesham,  Kidderminster,  Perahore^ 
Redditch,  Ship«ton,  Stourbridge,  Teuburji^ 
Upton,  Worcester. 

Yorkshire  {East  Rwlis^).— Beverley,  Brid. 
lington.  Great  Driffield,  Hedon,  Howdeni 
Kingston-ou-HuU,  Pocklington. 

Yorkshire  ( West  Rirfwiy).— Barnsley,  Bostoa» 
Bradford,  Dewsbury,  Doncaster,  Goole,  Hali- 
fax, Holmfirth,  Huddersfield,  Keighley,  &nare»« 
borough,  Leeds,  Otley,  Pontefract,  Riooi^ 
Rotherham,  Saddleworth,  Selby,  Settle,  Shef- 
field, Skipton,  Thome,  Todmorden,  Wakefield^ 

Yorkshire  (North  Riding),  —  Easingwoldj^ 
Helmsley,  Leyburn,  New  Malton,  Northaller- 
ton, Richmond,  Scarborough,  Stokesley,  Thirak» 
Whitby,  York. 

^ii^/«5ey.— Llangefni. 

Brecknockshire, — Brecknock,  Builth,  Crick*' 
howeU,  Hay. 

Caermarthenshire,^  Caermarthen,  Llandeilo^ 
fawr,  Llandovery,  Llanelly,  Newcastle-in-En*'* 
lyn. 

Carsflrpon^Aire.— Bangor,  Carnarvon,  Coiw 
way,  Portmadoc,  Pwllheli. 

Cardiganshire,  —  Aberayron,  Abeiystwlthir 
Cardigan,  Lampeter. 

Denbighshire, — Denbigh,  Llanrwst,  Ruabon^ 
Ruthin,  St.  Asaph,  Wrexham. 

F/m*5Ai>e.— Holywell,  Mold. 

Gtomor^rajwWre.— Bridgend,  Cardiff,  Mcr-p 
thyr  Tydfil,  Neath,  Swansea. 

Merionethshire. — Bala,  Corwen,  Dolgelly. 

Montgomeryshire, —  Llanfyllin,  Llanialoesu 
Machynlleth,  Newtown,  Welchpool. 

Pembrokeshire.  —  Haverfordweat,  Narbertht 
Pembroke.  *  . 

Rarfrtor.— Prcsteiffne,  Rhaiadr. 

And  their  lordships  do  further  report  aa 
their  opinion  to  your  Majesty,  that  notice 
should  DC  given  in  the  London  Gazette,  pur* 
suant  to  the  provisions  of  the  said  act,  that 
after  the  expiration  of  one  calendar  month'  ftaai 
the  date  of  the  publication  of  such  notice^ 
your  Majesty,  witn  the  advice  of  your  privy 
council,  will  take  Into  consideration  thfe  pro- 
priety of  making  the  said  two  several  orders 
for  the  purposes  of  the  said  act  of  the  laQt 
session  of  Parliament. 

Her  Majesty  is  hereupon  pleased,  by  and 
with  the  lEidvice  of  her  privy  council,  to  order,^ 
and  it  is  hereby  ordered,  that  notice  be,  &nd 
the  same  Is  hereby  given,  that  after  the  expira- 
tion of  one  csdendar  month  from  the  date  of 
the  publication  of  thb  order  and  notice  in  tho 
London  Gazette,  her  Majesty,  with  the  advfce 
of  her  privy  council,  will  take  into  considerar 
tion  the  propriety  of  making  the  said  two^ 
•everal  orders  for  the  purposes  of  the  said' 
act.  Wm.  L.  Bathub«t. 
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ANALYTICAL  DIGEST  OF  CASBS, 

UPORTSD  IN  ALL  THB  COURTS. 

9ti\itt  ConucU. 
APPEALS. 

APPBAL. 

1.  Praetiee, — Final  sentence,-^  An  intcrlo- 
eiltory  order,  referrin((  matters  of  account  to 
the  Bworn  Accountant  of  the  Court  of  Civil 
Juttice  in  Berbice,  with  instructions  thereon, 
18  not  such  a  definitive  sentence  as  by  the  roles 
of  the  civil  law  requires  a  specific  appeal,  but 
may  be  questioned  on  a  general  appeal  from 
the  final  sentence  of  the  court.  Cameron  v. 
Eraser,  4  Moore,  1. 

2.  Practice.^Semblej  where  a  party,  object- 
mg  to  a  paper  annexed  to  letters  of  administra- 
tion, has  been  by  tbe  court  assigned  to  declare 
whether  he  propounds  another  instrument,  it  is 
irregular  and  inconclusive,  instead  of  following 
tm  the  assignation,  to  have  tbe  question  de- 
cided upon  petition.  But  such  procedure 
estoppes  the  parties  from  further  litigation. 

A  reply  on  the  hearing  of  the  appead  allowed, 
though  not  allowed  by  the  practice  of  the 
court  below  on  the  original  heannff  of  tbe  act  on 
jpetition.    Hei^rey  v.  Hev^rey,  4  Moore,  29. 

3,  Practice. — Leave  given  to  appeal,  though 
the  subject-matter  of  the  suit  was  below  20O/., 
the  sum  required  by  the  Order  in  Council  of 
I3th  Mav,  1823,  and  the  appeal  refused  by  tbe 
Royal  Court.  Atmne^'Qeiwrol  of  JerMcy  y- 
Cflpetem,  4  Moore,  37. 

4,  Leave  panted. —  Charier  qf  Justice  of 
Newfoundland, — Upon  a  petition  stating  that  a 
party  against  whom  a  decree  bad  been  pro- 
nounced by  the  Supreme  Court  of  Newfound- 
land, was  at  the  time  resident  in  England,  and 
had  no  representative  within  the  island^  or 
notice  of  proceedings  i^oat  him^  the  Judicial 
Committee  gave  leave  to  appeal  upon  terms, 
notwithstanding  that  he  haa  not  asserted  an 
appeal  within  14  days  from  the  final  decree  as 
required  by  the  Charter  of  Justice  of  New- 
foundland. Henderson  v.  Henderson,  4  Moore, 
269. 

.5.  X^ave granted,— ^osts  of  divorce  k  vinculo. 
•^  Security  for  prosecution  of^  and  costs, — 
Charter  qf  justice  of  the  Mauritius.  ^Tho 
Supreme  Court  at  the  Mauritius  refused  to 
allow  an  appeal  to  the  Queen  in  council,  from 
a  .definitive  sentence  in  a  suit  for  a  divorce  a 
tinculo,  except  upon  terms  of  giving  security 
in  the  aggn^gate  sum  of  l,200i.  sterling,  £or 
^form^oce  of  the  order  in  council,  to  be  made 
on  apped,  and  tbe  costs  incun«d  thereby.  On 
petition  the  Judicial  Committee  allowed  tbe 
appeal,  fixing  the  aecniity  at  300lr  Huim  v. 
^91,4  Moore,  262.. 

6.  Cof^s.— :Appc>4  ^n>m  tbe  fiJghCQurtof 
A'dmindtv  not  prosecuted,  cause  remitted  wit^; 
coats.    Brownhw  v.  Garson,  4  Moore,  272. 

Jr.  Less  than  l,0007.^A|iprication  for  leave 
to.npeal  from  an  oAler  of  ihe1S«pi^me  €&wct 
at  .Van  Dieman's  Land*  refnsiog  m  foofth  new 
trial'of  anactioaof  trover,  Che  aafcject  wsitir 
of/idnch  unwBted  to  .^ai.»:.«efiiB«dT  the 


Charter  of  Justice  limiting  theright  of  appeannce 
to  1,0002.,  and  the  Judicial  Committee  being  of 
opinion  upon  the  merits,  that  it  was  a  mere 
Question  for  a  jury  who  had  already  found  foor 
times  against  Uie  petitioner.  SAerim,  in  re,  4 
Moore,  311. 
And  see  Divorce, 

BOTTOMRY  BOND. 

Necessary  supplies. — Fbrei^  law,  kow  proved. 
—A  bottomry  bond  may  be  good  in  part» 
though  void  for  the  residue.  When,  therctort, 
a  bottomry  bond  was  given  by  the  master  at 
New  York,  as  well  for  advances  to  obtain  his 
discharge  from  arrest,  at  the  instance  of  the 
consignees,  on  account  of  damage  done  on  the 
voyage  to  part  of  the  cargo;  as  for  payment  of 
the  port  dues  and  other  disbursements  neces- 
sary to  enable  the  ship  to  prosecute  the  voyage, 
tbe  Judicial  Committee,  reversing  so  much  of 
the  decision  of  tbe  Admiralty  Court  as  rejected 
the  bond  in  toto,  sustained  the  bond  to  die  ex- 
tent of  the  sums  advanced  for  necessary  sup- 
plies, and  payment  of  the  port  duties.  If  re- 
liance is  placed  upon  a  difference  between  the 
law  of  England  and  a  foreign  state,  the  party 
relying  upon  the  difference  ia  bound  by  apt- 
nesses or  authoritiea  to  pfoveaudi  lacL.  Smilk 
V.  Gould,  4  Moore,  21. 

BURIAL. 

See  Lay  Soptismp 

cifumcB  DinClPltlKB. 

By  aect.  3  of  the. 3  &, 4  Yict  c-S6,  [the 
Church  Qi^iplioo  Act,)  the  biabop  ia  em- 
powered to  issue  a  commission  of  ingoiry  n- 
specting  any  charge  or  report  aoainst.asy 
clei^nuin  within  his  diocese,  jproviqed  sAwvfs^ 
that  notice  of  the  intention  to  iaauo  sacb  cooa- 
mission,  under  the  hand  of  the  bishop*  cs^ 
tainlng  an  intimation  of  ti>e  natuift  of  tbs 
offenQe,.tag^er  with  tbe  naffies».ad^tion,  ^ad 
evidence  of  the- paity..  oil  whofl(|  - ppplicalion  or 
motion  such  commission  shdl  be  about  to 
issue,  shall  be  sent  by  tht  bishop  to  the  pnxvr 
acciaed»  loticteeii  d%ya  at  taftlMlisie  o^ 
commiMton  shall  issues*'  and  by  noQ.  13,  it  fa 
provid^rd,  that  it  shaU  be.lawfHl  for  tbe  bMio^ 
'« if  he  shall  ibiuk  fit,  either  in  tho  Jnit^MteMe* 
or  after  tbe  OMnaMsaioners  shall  hanra  qqiotted 
that  there  is  awfficteRt  prwUtfaek  ciwttid  for 
instituting  pvooec4ingi>  «nd  hetee  the  filing  «f 
the  articles,. but  not  aUterwardi^.  to  a4n4  tbe 
eaac^  b|r  kltevB  of  ceqoeat  to  the  Court  of  / 
of  the  provineib  to  h^  then  heard  ftad 
mined  according  to  the  law  aadL  piofii 
such  court." 

HM,  by  the  Judicial  ComwMoft. 
the  j^4gme<lfi.of>tbe  ceoft  Mo«% 
service  of  notipe  of  the  intention  Ift  M«a  e. 
commission  by  the  bishop*  bwt  opon  yherh  ■■ 


copip#«M  issued^  willMt  prsaMo  tke  biiba> 
from.aandi^g  fh<aiOaM.t»  th^.  Cmx^-M  AmMtl 

Sr  letters  of  request, vin  the  Jur0,^m 
enrf  iw  .gf><hr>#  4^Maof%  19^* 

'    6uliomam  Caiholic. 
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COLLISION. 

Bvlesofihe  Trinity  Hottsc-^ln  cases  of  col- 
lision the  rule  of  the  Trinity  House,  that 
"where  steam -vessels  on  different  courses 
must  unavoidably  cross  so  near,  that  by  con- 
tinuing their  respective  courses  there  would  be 
a  risk  of  coming  in  collision,  each  vessel  shall 
put  her  helm  to  port,  so  as  always  to  pass  on 
the  larboard  side  of  each  other,"  is  applicable 
only  when  vessels,  by  continuing  their  respec- 
tive courses,  are  likely  to  come  mto  collision, 
and  when,  by  putting  their  helms  to  port,  the 
collision  may  be  avoided ;  but  the  rule  is  not 
applicable  when  either  vessel,  by  unskilful  ma- 
nagement, is  so  near  the  shore  that  by  porting 
her  helm  there  would  be  danger  of  collision ; 
in  such  cas^,  the  vessel  on  her  right  course  is 
justified,  in  spite  of  the  rule,  in  putting  her  helm 
to  starboard.  Steam  Navigatitm  Company  v. 
Tonjfcm,  4  Moore,  314. 
Cases  ciietl  in  the  judgnieat ;  Butf«rfieU  r.  Foe* 
rester,  11  Ka«t,<iO;  Hridp:ev«  GjtaiuI  Junction 
Bfiilirajr  Compaay,  S  ^U  &  W.  244;  Dan«s  v. 
Mann,  10  M.  &  W.  546. 

See  PUet  Act* 

COLONIAL   C017BT. 

Praeiiet. — In  tanking  creditors  under  an  exe- 
cntion  sale,  the  Court  of  British  Guiana,  declared 
h}r  definitive  sentences,  the  petitioner's  con- 
stituents' claims  preferential.  Appeals  were 
interposed  from  these  sentences.  Finding  the 
ap|>eal8,  the  petitioner  iiled  a  petition  in  B. 
Guiana,  praying  th4  court  to  proceed  to  judg- 
ifi«nt  of  ^fve  et  coneurrentia,  and  to  award  the 
jntmies  to  be  paid  by  him,  sub  cautions  de  rtsti- 
tuendu :  thia  the  court  refused.  The  petitioner 
then  applied  txparte  to  her  Majesty  in  council, 
to  re^ree  the  order  of  refusal,  and  for  an  order 
uxxm  the  jodges  in  B.  Guiana,  directing  them 
to  entertain  the  petitioner's  application.  Held, 
by  the  Judicial  Committee,  that  an  erparie  pe- 
tiiioB,  ttnder  such  eireumstances,  cotild  not  be 
cntertluned.    Buits,  in  up,  4  Moore,  93. 


qOMTSJf  I*T. 

Ntai^omiiMnd  Col&niai  House  of  Assembiy. 
-^Tbe  Hoitte  of  Assembly  of  the  Island  of 
Kewfoondland  ^loes  not  possess,  at  a  legal  in- 
ckkiit)  the  poorer  iil  arrest,  #ii^  a  view  of  ad«- 
ludieiftiiig  en  a  contempt  committed  out  of  the 
house  $  hm  only  stich  powers  as  av6  reasonably 
n^c^Mirr  for  the  proper  exercise  of  its  Aihc* 
tloaa  foiA  duties  ss  a  local  legislature. 

JSembie,  The  Hotise  of  Comimms  posaeises 
this  pcnrer  onlr  bv  virtue  of  anicient  usage  and 
pfieroga^v9s  wsiewei  co^sn^udop&rKaln^H, 
Sembte,  The  crown,  by  its  prerogafive,  can 
cvettttt  a  IbgitMtrt  assemlily  in  a  settled  colony, 
sabordiiiate  to  parliameat,  but  with  sapreme 
power  witbifi  the  limits  of  the  colony,  for  the 
govemnent  of  its  itihabitants :  but 

QtB^ere,  WhMierit  cm  bestor  HfNMfrir  att' 
mnthoriiy,  fnl;  ilMt  of  coiBliiiltitifr^>r  oetttempt, 
notHuMMUll  Ml  it  l^y  Inr.  -    ' 

The  principles.^  BeskMni  yf^^Bmikumtyi 
Moore;  P.  C.  C.  59,  ^^d  Bnrdett  r.  Abbott,  14 
Kast,   137,  examiaed.     Kiettat  r.  Csffoii.  4 


And  see  Divorce  j  Judge  of  Inferior  Courts 

COSTS. 

See  Appeal,  5,  6. 

CROWN  RVVENUB. 

The  Royal  Court  of  Jersey  have  no  power  to 
order  charges  for  alterations  made  in  the  court 
house,  directed  at  their  instance,  to  be  defrayed 
out  of  the  crown  revenues  of  the  island.  Judg«> 
ment  of  the  Court  of  Jersey,  declaring  the  At* 
toroey^General  and  Receivers  of  tne  island 
liable  for  such  charges,  reversed  on  app^ 
with  costs.  Attomey'General  of  Jersey  y^ 
Captain,  4  Moore^  37* 

DIVORCB. 

Contempt, — Appeal, — A  pvty  in  contempt 
for  not  obeying  a  monition,  wnose  contempt 
has  been  signified  under  53  G.  3,  c.  127,  and  a 
writ  de  contumace  capiendo,  extracted  against 
him,  is  not  precluded  from  appealing  from  the 
principal  sentence,  though  pronounced  t» 
ptsnam.  Protest  against  permission  to  appeal^, 
under  such  circumstances^  overruled.  Harrison. 
V.  Harrison,  4  Moore,  96. 

DUTCH  ROMAN  LAW. 

Interdiet, — Action  for  damages, — In  an  action 
brought  in  the  Supreme  Court  of  B.  Guiana^ 
the  plaintiiF  obtained  an  interdict  restraining 
the  aefehdants,  the  managers  pf  a  plantation, 
from  selling  or  consigning  any  portion  of  the 
ptt>ceeds  of  the  plantation,  lliis  interdict  re- 
mained in  force  nntU  the  cause  cfime  o^  for 
hearing,  Tten  months  aftersrards,)  when  the; 
court  discharged  the  interdict  as  having  been 
obtuned  per  sub  et  ob  repHonem,  and  con- 
demned the  plaintiflT"  to  make  good  to  the  de*r 
fendants  all  losses,  costs,  and  damages  by  them/, 
already  had  and  suffered,'  or  yet  to  be  had  and 
suffered  in  consequence.'^ 

An  appeal  was  entered  agmnst  this  decree^ 
but  not  prosecuted.    The  defendants  to  the. 
previous  action  then  brought  an  section  in  the . 
same  court  to  assess  the  losses,  costs,  and 
damages  incurred  by  reason  of  the  interdict.. 
Evidence  was  fptreii  of  tertain  dteimages  sus- 
tained in  conse<^nence  of  ^  the  interdict,  which, 
was  not  contradicted.    The  court  rejected  the 
claim  in  ioto,  \^ 

Held,  by  the  Judicial  Committee^  on  appeal  t 
1st,  That  the  decree  discharging  the  interdict 
must  be  ptesnmed  to  have  been  conformabb  to 
the  law  of  Holland  prevailing  in  B.  Guiana.. 
3nd1y,  That  that  decree  tnost  be  taken  as  a 
simnlt^eoiis  decree  discbarginj^^  the  interdict 
an^  prohoiineing  fbr  damages.  And,  3rdly, 
Th4t  th€(  cOutt  below  was  wrong  in  rejecting 
tblf^-claini  in  toto,  thiM  beltig  evidence  <n 
damagei^  instairied  by  the  verdict.  And  remit- 
ted  the  cause  to  the  court  below  to  assess  the 
datnagies  Inciintd.  M*Tikrky,  Bent,  4  Moore» 
213.  -    • 

.«8CHBAT« 

jfi4Sfl«*a.^jMr^crtiiflffi— in  the  year  1697, 
ietlera  of  pwferenor  eC  mibheated  moperty  m 
tlM-tsted  of  laasaiea  irars  fptmled  under  ths 
Qsitt  SealjoCtlMisluid;  by  fits  tarns  of  wludi 


mc 
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it  WM  pftmdedy  tliat  ibid  grantee  should,  nithia 
twelve  months  from  the  date  thereof,  or  for  such ' 
further  time  as  the  governor  of  the  island 
should  limit  and  appoint,  take  the  necessary 
steps  to  prosecute  the  rights  of  the  crown  to 
the  eacheated  prop^ly^  otherwise  the  preference 
liierehy  given  was  to  be  void.  The  grantee 
entered  into  possession  and  received  the  rents 
and  profits,  but  todL  no  further  steps  to  prose - 
cale  the  escheat  to  final  judgment  for  the 
crown.  Upon  an  information  filed  in  1835»  by 
the  Attomey-Greneral  of  Jamaica,  praying  that 
the  grantee  might  be  declared  accountable  to 
the  crown,  in  respect  of  the  rents  and  profits 
received  by  him  since  he  had  been  in  possession. 
Held,  by  the  Court  of  Chancery  of  Jamaica, 
and  affirmed  on  appeal  to  the  Judicial  Com- 
mittee, that  the  grantee  was  bound  to  prosecute 
the  escheat  to  final  judgment  for  the  crown 
within  a  proper  lime ;  and  &at  he  was  liable  to 
aceount  to  the  crown  for  the  rents  and  profits 
received  by  him,  from  the  time  of  entering  into 
pesesssion.  Mason  v.  Aitamey-General  of 
Jamaica,  4  Moore,  228. 

EVIDBNCB. 

1.  Evidence  not  adduced  in  the  court  below, 
or  forming  part  of  the  transcript  admitted  on 
motion,  to  be  used  at  the  hearing  of  the  appeal, 
subject  to  all  just  exceptions.  Hughes  v. 
Porral,  4  Moore,  42. 

2.  Sentence  of  nullity  of  marriage,  causd  tm- 
poientuB,  pronounced  on  confession  of  non- 
consummation,  and  refusal  tip  undergo  inspec< 
tion.  A  medical  certificate  of  the  competency 
of  the  party  in  a  suit  impotentim  causd,  not  in 
evidence  in  the  court  below,  refused  to  be  ad- 
mitted on  appeal.  Harrison  v.  Harrison,  4 
Moore,  96. 

3.  The  admission  of  a  witness  that  he  is  a 
member  of  a  religious  sect  who  hold  a  certain 
principle  as  a  body,  which,  if  acknowledged 
mdtvidually,  would  subject  him  to  excommuni- 
cation ij^so  faetOi  by  the  12th  Canon  of  1603. 
Held,  insufficient  to  disable  him  from  giving 
evidence  in  the  suit.    And 

*  Quare,  if  excommunication  ipso  facto,  (if  not 

absolutely  abolished  by  stat.  53  6.  3,  c.  127,) 

disables  a  pratrty  from  being  a  witness  until 

absolved.    Escott  v.  Mastin,  4  Moore,  104. 

Case  cited  in  the  judgment :  Grant  v.  Grant,  1 

Lee*8  Ca.  d93. 

4i  Evidence  of  the  owners'  claim  not  ten- 
dered in  the  court  below,  received  by  the  Judi- 
cial Committee  on  the  hearing  of  the  appeal. 
Qmimaraeus  v.  Preston^  4  Moore,  107. 

5.  The  affidavit  of  a  person  prei>ent  at  the 
sebure,  though  not  the  seiaer  himself,  is  suffi- 
cient to  ground  a  monition,  citing  the  master 
in  particular,  and  all  others  in  general  to  ap- 
pear, &;c.  Guunaraeus  v.  Preston,  4  Moore, 
167. 

6.  Witness,  interest  of.  —  Re-^xamination 
after  pubiication.'^Vio  general  rule  exists,  that 
a  mtness  who  is  interested  -at  the  time  of  his 
examination-  cannot  be  rs-examine  after  a  re* 
leaee  of  his  interest,  but  in  granting  leave  to 
reexamine  a  witnesf,  the  court  wiU  regulate 


itself  by  the  peculiar  dmimitances  of  eadi  caw, 
and  the  nature  of  the.  interest  of  the  viiosas. 

A  subscribing  witness,  produced  by  the  en- 
cutor,  was  examined  upon  an  allfjpitien  to 
prove  the  will.  Upon  his  ansararto  the  inta* 
rogatories,  he  admitted  that  he  was  the  solicitor 
to  the  executor  (the  promovent),  and  thai  he 
had  employed  the  proctor  in  the  suit,  and  that  if 
the  executor  failed  in  paying  the  costs^hs would 
himself  be  l^ally  liable  to  the  proctor.  PuIk 
lication  passed,  and  the  cause  was  assigned  lot 
hearing.  Upon  motion,  the  Prerogative  Couit 
rescinded  the  conclusion  of  the  cause,,  and 
granted  the  promovent  leave  to  ru-exanune  the 
witness  after  a  release  of  his  liability.  Affirmed 
on  appeal  hj  the  Judicial  Committee  of  the 
Privy  Council.    Clark  v.  Carter^  4  Moore,  ^7. 

Case  cited  in  the  jadgneot :  Vaiifhaa  n  War- 
rail,  2  Swaa.  395. 

7'  Re€ord,^The  lettersof  preference  not  fonn- 
ing  part  of  the  transcript,  the  hearing  of  tht 
appeal  was  postponed,  and  an  order  made  for 
a  certified  copy  to  be  transmitted  by  the  derk 
of  the  [latents  m  Jamaica,  to  the  Privy  Coimcil 
Office.  Mason  v.  Attorney^  General  qf  Jemein, 
4  Moore,  228. 

FOBBION  LJI.W. 

See  Bottomry  Bond, 

INHIBITION. 

1.  The  5tii  6.  4,  c.  113,  s.  29,  enacte,  tht 
no  appeals  shaU  be  prosecuted  from  any  sen- 
tence of  any  Court  of  A(^miraltv  or  Vice- 
Admiralty,  (with  the  exception  of  tne  Cape  of 
Good  Hope  and  eastward  thereof],)  unless  aa 
inhibition  be  applied  for  and  decreed  within 
twelve  months  from  the  time  of  the  decree  cff 
sentence  being  pronounced.  By  the  3  &  4  W. 
4,  c.  41,  the  appellate  jurisdiction  given  hf  ths 
previous  statute  to  the  lii^h  Court  of  Adounltj 
was  vested  in  the  Judicial  Committee  of  tM 
Privy  Council,  but  which  court,  from  its  con- 
stitution, had  no  jurisdiction  over  the  appeal 
until  the  petition  of  appeal  was  referred  to  them 
by  the  crown.  The  appellant  presented,  on  the 
16th  of  July,  I84I,  a  petition  of  appeal  from  a 
decree  of  condemnation  pronounced  on  the 
12th  of  August,  1840,  by  the  Vice-AdminltT 
Court  of  Sierra  Leone,  a^nst  a  vessel  eogsgei 
in  the  slave  trade,  contrary  to  the  provisions  of 
the  6  6.  4,  c.  113.  The  anpeal  was  not  re- 
ferred by  her  Majesty  to  tne  Judicisl  Com- 
mittee until  the  llth  of  August,  1341,  one  day 
before  the  year  expired,  and  notice  of  such  re- 
ference was  not  given  by  the  clerk  in  council 
until  the  13th  of  the  same  month,  one  day  after 
the  twelve  months  had  expired,  when  the  ap- 
pellant applied  for  and  obtained  an  inlabition* 
On  protest  against  the  appeal.  Held 

1  St,  That  the  6  G.  4,  c.  1 13,  was  incorporated 
in  the  3  &  4  W.  4,  c.  41 ;  Sadly,  That  the  ap- 
pellant having  failed  to  procure^  in  eompliaace 
with  the  5  G.  4,  o«  113,.s.  2Q,  an  inhibition  M 
issue  within  12  months  kouk  the  senteaeB^  m 
barred  his  appeal ;  the  provisions  of  that  ace- 
tion  being  imperative,  ana  having  no  discntisft 
in  the  court  to  rehuc  the  operstioi^  of  the  act. 
Logan  y.  Bnrslem,  4  Moore,  284. 
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2.  Protest  against  an  appeal  sustained ;  the 
appellants  (BnwlUan  subjects),  the  owners  of 
At  cufo  on  board  a  vessel  seixed  and  con- 
demned mider  the  5  6.  4,  c.  1 1 3,  having  failed 
Co  procure  an  iidiibition  to  issue  within  twelve 
months *ltT>m  the  date  of  the  condemnation. 
Lopez  Y.  Bur$km,  4  Moore,  300. 

3.  Forei^iier.— The  5  Geo.  4,  c  113,  (the 
Slave  Abolition  Act»)  s.  29,  enacts,  that  no  ap- 
peals shall  be  proeecutBd  from  anf  sentence 
of  any  court  of  admiralty  or  vioe^adnurahf , 
(except  at  any  lace-admiralty  court  at  the  Cape 
of  Good  Hope»  or  to  the  eastward  thereof,)  un- 
less an  inhibition  be  applied  for  and  decreed 
within  twelve  months  from  the  time  of  the  de* 
cree  or  sentence  being  pronounced :  Held,  to 
apply  to  foreigners  as  well  as  British  subjects. 
X#im«j  V.  Burstemp  4  Moore,  30a 

See  Jnd^  ofLifenor  Cowrt, 

JSBSBT,  BOTAL   COURT. 

Action  for  defamatum, — Damages, — By  the 
law  of  Jersey,  it  is  necessary,  in  order  to  con- 
sthote  a  valid  judgment,  that  a  majority  of  the 
jurats  constituting  the  court  concur  in  the 
judgment.  If  the^  are  equally  divided,  the 
mdlifl^ias  the  castmg  vote.  A  judgment  of 
the  Royal  Court,  in  an  action  of  defamation, 
consistmg  of  the  bailiff  and  six  jurats,  of  whom 
three  were  of  opinion  that  the  action  ought  to 
be  dismissed,  two  for  the  plaintiff,  and  one 
"  that  the  court  could  not  pass  judicial  sentence 
upon  the  defendant'  ana  the  bailiff  did  not 
vote.  Held,  by  the  Judicial  Committee  to  be 
bad,  and  the  Judgment  of  the  court  below  re- 
verted. And,  upon  the  merits,  judgment  or- 
dered to  be  entered  for  the  plaintiff,  with 
damages  awarded  by  their  lorddhips.  Le  Breton 
r.  E»ni$»  4  Moore,  323. 

JUDOa   OF  INFBBIOB  €M>DBT« 

Atiathmenifor  conimft  of  tuAiMum.— This 
court  will  not  visit  a  judge  of.  an  inferior  court 
with  the  penal  consequences  of  an  attadiment 
for  contumacy  and  contempt,  for  disregarding 
an  inhibition,  unless  sucli  dbobedience  is  wilful, 
and  proceeded  from  improper  motives. 

An  inhibition  to  the  jud^e  of  the  Vice-Admi- 
nlty  Court  at  Gibraltar,  inhibiting  him  from 
doing  anything  prejudicial  to  the  parties  ap- 
pellant pending  an  appeal,  is  not  to  be  disre- 
l^ded  at  his  Sscretion,  although  he  may  con- 
sider that  he  is  acting  for  the  benefit  of  all 
parties. 

Decree  for  a  sale  of  a  vessel  condemned,  after 
appeal  asserted  and  inhibition,  83rved  per- 
sonally on  the  judge.  Held,  not  such,  a  con- 
tempt, under  the  circumstances  of  the  case,  as 
to  entitle  the  owners  to  an  attachment  against 
tbe  Judge  for  costs  and  damages  incunred 
tlier«by.    Barton  v.  fUHd^  4  Moore,  273. 


JVBI8D1CTIOII. 

1.  The  ftrivy  Council  has  no  jurisdiction  to 
dir<eee  tho  release  of  a  party  imprisoned  for  a 
oonieaipl  of  the  eomrt  below,  pending  an  appeal 
rsBpecfnig  the  merits  of  the  suit  Hnffhes  v. 
^Isi'raf,  4  Moore,  49. 

2.  JVcefief.^TheBriliahparliameBthaveno 


powsr  ta  legislatt  for  foreigners  o«t  of  the  do- 
minions and  befiod  the  jurisdiction  of  the 
crown ;  yet  it  can  byatatute  fix  the  time  within 
which  application  must  be  made  for  redress  to 
the  tribunals  of  the  empire.  This  being  matter 
of  procednrs,  becomes  the  law  of  theybrsm, 
by  which  all  mankind  are  bound.  Lopez  v; 
Burslem,  4  Moore,  300. 

LAY   BAPTISM* 

Btiria/.— A  child  baptised  with  water  in  the 
name  of  the  Trinity,  by  a  layman,  (a  Wesleyaii 
Methodist,)  not  authorised  to  administer  the 
rite  of  baptism.  HM,  not  to  be  *'  unbaptived** 
witlnn  the  meaaing  of  the  rubric  for  the  burial 
of  the  dead  in  the  Common  Prayer  Book,  as 
incorporated  under  the  Uniformity  Act^  13  &  14 
Car,  %  c.  4. 

A  clergyman  of  the  Church  of  England  hav-* 
ing  refused  to  perform  the  office  of  interment; 
after  due  notice  of  the  death  of  a  parishioner  so 
baptised,  suspended  from  the  ministry  for  throe 
months,  under  the  68th  Canon  of  1603. 

Construction  of  the  rubrics  of  the  Common 
Prayer  Books  of  the  years  1603  and  1661. 
HM,  to  be  cumulative,  and  not  substitu^ 
tionary,  of  the  rubric  in  force  anterior  to  1603, 
and  not  to  afiect  the  validity  of  lay  baptism* 
Bwcott  V.  Mastin,  4  Moore,  104. 

Caies  cited :  Dalrymple  v.  Dalrymple,  t  Hag* 
Con.  Rep.  64;  Kemp  v.  Wickos,  3  Pfaill. 
S64. 

NEWFOUNDLAND   AFPBAL8. 

See  Appeal,  4. 

OUTER   DOOR. 

See  Sheriffs  Oficer. 

PATENT. 

JSrfennoa  ff  term  refased— Extension  of  tha 
term  of  letters  patent  refused,  although  the 
profits  derived  from  the  patent  article  was  less' 
than  the  expenditure  incurred  upon  the  patent^ 
the  utility  of  the  invention  being  small. 

The  faict  of  an  invention,  when  known,  not' 
getting  Into  general  use,  is  a  presumptioa 
against  its  utility.  Re  Smisters  Patent,  4 
Moore,  164. 

PILOT  ACT. 

ColUeUm.'-Careleesnesscf  master  and  crew, 
kamng  a  Ueensed  pilot.-^The  6  C  4,  c.  125,8. 
55,  does  not  exempt  the  owners  and  masters  of* 
vessels  having  a  licensed  pilot  on  board,  from 
liability  in  respect  of  damages  done  by  their 
vessel,  unkse  the  damage  was  solely  caused  hj' 
the  nqitlect,  default,  incompetency,  or  incapaci^' 
of  the  pilot 

Where,  therefore,  it  was  proved  that  the  ac- 
cident happened  through  the  carelessness  of  the 
master  MM  ersw,  as  w^  as  tUe  pilot,  in  not 
keeping  a  good  laok«out,  the  Judicial  Coin<*^ 
mittee  of  the  Privy  Council  held,  affirming  the' 
sentoiee  of  the  Admisalty  Court,  that  this  oiril- 
liahility  of  the  owner  in  respect  of  damagei; 
coatiraed.    8tnari  v.  bemanger,  4  Moofe,  IW 

Ctses  cited  in  tbejudgment:  BennetV.  Moits.Y* 
Tsant.  «58;  The  Girolamd.  S  Ifa{;g.  Adk.* 
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tune  the   Seoond,  1  Dodaoii^.  ^7 ;   Gale  r. 
Lauriej  5  B.  &  C.  156. 

PRACTiet. 

See  Appeal  J  CoUmiai  Cowrt  :.Jurisdictum,  3. 

PRIKCrPAL  ANX)  fiURkxY. 

Collateral  wcwriUf.-^A.  drew  ilve  bllb  in 
favor  of  B,  on  Fergusson  &  Co.,  who  $u:(:epted 
the  same,  and  got  them  discounted  tiy  tbe 
Bank  of  Benpral,  and  on  their  becoming  due, 
procured  their  renewal.  Fergvytoa  &Co.  sub- 
eequently  drew  throe  bills  on  the  Blink  of 
Bengal ;  and,  for  securing  ae  well  die  repay- 
ment of  the  principal  sum  due  on  these  bills 
and  interest,  as  of  all  and  enrery  turn  or  Bums 
which  the  bank  had  already  advanced  or  should 
advance  on  account  of  the  drawers*  dejjpsited 
as  collateral  securities  various  quantities  of 
Chili  copper  of  a  lai^er  amount  in  value  than 
the  advances  then  made.  By  a  condition  in 
these  bills,  the  bank  was  authorised,  in  default 
of  payment  within  the  time  stipulated,  to  dis- 
pose of  the  copper  by  public  or  private  sale, 
and  to  reimburse  themselves  the  principal  and 
interest  due  thereon.  Shortly  afterwards, 
Fergusson  &  Co.  failed,  and  assignees  of  their 
estate  were  appointed  under  the  Indian  In* 
solvent  Act.  On  presentation  to  A»  of  the  first 
of  the  renewed  bills,  he  served  notice  on  the 
bank  not  to  part  with  the  securities  so  deposited 
with  them,  alleging  that  the  bills  drawn  and 
renewed  by  him  were  accommodation  bills,  for 
which  hf^  had  not  received  an)r  consideration, 
and  were  renewed  on  the  faitn  of  the  securities 
being  applicable  for  their  discharge.  .The  as- 
signees of  Fergusson  &  Co.  redeemed  the  bills 
drawn  by  Fergusson  &  Co.  All  the  bills  drawn 
by  A.  were  dishonoured,  and  the  Bank  of 
Bengal  brought  an  action  against  A»  for  their 
amount.  On  a  bill  filed  by  w4.,  the  bank  were 
restrained  by  injunction  from  proceeding  with 
the  action  at  law.  He/c/,  on  appeal*  by  the 
Judicial  Committee,  discharging  the  ii^unction 
and  reversing  the  decree  of  the  Supreme  Court, 
that,  under  the  circumstances,  the  redemption 
of  the  securities  was  a  sale  within  the  meaning 
of  the  condition  contuned  in  the  deposit  biUs, 
and  that  such  sale,  was  not  a  release  to  il,  ay 
surety  for  the  previous  bills,  the  condition  not 
being  that  the  copper  or  the  proceeds  thereof 
should  be  applied  preferentiallv  or  pari  P^n^ 
with  the  other  debts,  but  simply  in  reimburse* 
ment  to  the  bank,  of  the  principal  and  interest 
due  upon  the  bills.  Bank  ^  ntn^  v.  Bnd/th 
lAiMiilt/fer,  4  Moore,  140. 

ROMAN  CATHOLIC  CHURCH   FRSS. 


Tbe  Vicar-Qenenl  of  tha  Ronuoi  CathoHc 
Oiurch  at  Gibraltar  is  liable  taacwunt  fat  the 
fees  veceived  by  him  for  admiaistariiig  Aha 
offices  of  the  church,  such  lees  being  by  ciMtons 
regulated,  and  subject  to  the  confeaal  of.lho 
Assembly  of  Blders,or  JuntaforwhichhaisAhe 
bead,  aad  disposed  of  by.  thett  for.  thn  flwirinl 
purposes  of  the  church.  Deemn  jpranling  iu*' 
junction  s(gainst  the  receipt  d^mssCinit  by:«ih» 
Vicar-General,  and  directing  him  to  replace  in 


certitin  parts  of  thA-chufch  the  tariff  or  ta!ile 
thereof,  varied  by  dtosolving  the  injunction, 
and  decreeing  him  only  to  account  as  reodrer 
for  all  sums  pai4  tp  hispt  on>«pcoiint  of  tl» 
same*    l}>i^Uf  y^  Porral^  4  Moore*  41. 

SaERIFF'g   GPFrCKB.'  i 

Justification  for  breaJting  open  oitter  (feor.—     I 
Indieitment  for  fahe  imprisonment.— k  sheriiTt     | 
officer,  in  execixtion  of  a  bulable  writ,  peaceably 
obtained  entrance  by  the  ooter  door,  but  before     | 
he  could  make  an  actual  arrest,  was  fordbhr 
expelled  from  the  house,  and  the  outer  dox 
fastened  against  him.    The  officer  obtained  as- 
sistance, broke  open  the  outer  door,  and  noAt 
the  arrest.    Heid,  that  the  officer  was  jasti&d 
in  so  dding. 

Held,  also,  ^at  demand  of  re-enCnr,  muk 
such  circumstances,  was  not  requisite  tor  josti^ 
his  breaking  open  the  outer  door.  * 

Quttre,  if  indictment  for  an  assault  and  iak 
imprisonment  will,  under  such  circumstances, 
lie  against  the  sheriflTs  officer.^'  Aga  KvrbGo&t 
Mahomed  v.  The  Qaeeri,  4  Moore.  339. 
Cases  cited  in  the  judgment :  *Wlu^  t.  Wilt- 
shire, Pstm.  5t ;  t  Rolle  Hep.  137 ;  Cra.  Jac 
555 ;  Pugh  ▼.  Griffith,  7  A.  &  E.  WT;  «€•• 
meron  r.  Ughtfoot,  W.  Bis.  Rep.  1150;  Tiri- 
ton  r.  Fisher,  Doug.  671 :  Stokes  r.  White,  1 
Cr.  Me«:  6c  Rot.  ttS ;  iNefrton  ▼.  ConsuWe, 
9  Q.  B.  157  ;  Hodsori  r.  Totmiog,  B.  R.H.T. 
1897;  1  W.W.IcD.55. 

SLAVE  TRADX. 

Proceedings  for  ihrmek  </  2  #  3  IF.  4,  &  61. 
— Seicure  and  oondeomation  of  aPartogscN 
veasel,  under  a  &  3  Vict  c  73>  affifsed  «a  sp- 
peal  hy  tbe  Judicial  Committee. 

Proceedings  Uken  against  a  vessel  sdicd 
under  the  S  &  3  Vict.  c.  73»  arelo  be  aecocdiog 
to  the  rules  and  regulatbns  established  uader 
the  2  &  3  W.  4,^.  51,  and  not  aeeordiox  ^ 
the  forms  of  civil  law.  Gfaiaiaraeaf  r.  Frutm, 
4  Moore>  l€7. 

TRIMT. 

Eteentory,---Ultinmte  Linutaiiim,—RS^\rf 
deed,  conveyed  to  trustee  real  estates  is 
the  isle  of  Man,  upon  trust,  ia  die.fint  it- 
stance,  to  permit  hioi,  the  flettfor,  torecm 
the  rents  and  profits  thereof  dnriag.  his  lii^ 
and  upon  his  death,  in  trust,  to  pay  oot 
of  the  rents  accruing  from  auch  bod,  la 
anauily  of  40/.  to  H.  A.  during  his  life,  and  to 
pay  the  residue  of  such  rents  to  J.  ii,  her  hsiif 
or  assigns ;  and  upon  H.  ^.'sdsatb*  in  trasttt 
convey  tlw  aasd  lands  to  J.  A.  aad  ber  bsin,it 
then  Inria^,  or  If  she  should  hb  thendeadi  nsio 
tbe  hcir-at^bMF  of  the  said  J.  iL,  aad  tbe  kin 
and  assign^  of  such.  heir«8t-lkw.  it.  5.  (tbe 
settlor)  died  intestate  and  unmanied.  i.^« 
died»  leaving  H.  A.  bish«ir»«UUNr}  tbsnEi. 
died,  leaving  J.  £.  71-  his  hisr  Ht  kw,  and  «k 
then  bactae  hailiwn^]8w oC X  4.  l^«iW 
filed  by  /.  E»  -TV,  aguast  tbaaatvifiii  tMm 
uadec^bafieedyfos  tba<OttveymcB«iwsestiiit 
Held,  by(  tbaJudkkl  ConuDiliee«.affisniag  tk 
daorsaof  the  Oouit of  OfaaaBBiry«£  llie  lefts  d 
Maa,^tkai  J..^fi^i3l;4odk  lypMwliasf)>Bnds>JM 
ultimate  limitation,  as  the  person  t         '    '^ 
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descripUon  of  heir-ftt-law  of  J»  A,,  at  tbe  death 
of  H.  ij. ;  and  a  convejranee  decreed.  Cota  v. 
Teore,  4  Moore»  249. 

VBNDOE  AND   POBCRAtBB. 

Pre/erenHid  right. — Danutgew  on  hiUt  of  ex- 
ckamge^—A.  said  to  B.  a  plaotatNtt  in  Berbice. 
Tbe  purchase  money  was  secured  by  biUa  of 
exchange  drawn  by  JB.  on  booses  in  cnglaod  i 
and  as  a  further  security,  £,,  on  receiTing  a 
traasport  of  tbe  estate,  hypothecated  the  same 
to  A.  for  the  amount  of  the  purchase«mooey 
then  due  on  tbe  bills,  with  interest  and  damages 
accruing  thereon,  declaring  such  mortgage  to 
be  a  first  aud  preferent  charge.  Some  oi  the 
biUa  were  protested  and  returned  to  the  colony, 
and  the  plantation  was,  in  consequence,  sold 
under  an  execution  sale  at  the  suit  of  il.  The 
Supreme  Court  of  British  Guiana,  in  adjudi> 
eating  tlie  claim  of  ^.  and  the  other  crecutora 
of  B.,  held  A.  to  have  a  preferential  claim  for 
the  principal  and  interest  due  upon  the  pro* 
tested  bills,  but  refused  to  allow  such  right  for 
the  damages  consequept  khereoD.  The  decree, 
so  far  as  It  refqsedf  the  preferential  right  for 
damages,  ^2(/,  erroneous,  and  rerersed-  Cameron 
T.  Draser,  4  Moore,  1. 

WILLS. 

1.  T\do  suhttoMtw  wiUs.  —  Hevoeation,^-' 
ProbaUr-^  testator  left  two  substantive  wills, 
each  disposing  of  his  entire  property.  By  the 
first,  dated  in  1838,  he  appointed  executors,  to 
one  of  whom  he  gave  the  residue  of  his  estate. 
By  tba  tecond  wfi)»  isted  in  183t,  which  con- 
tsaned  no  ««rooatioili  of*  the  prior  <me,  he  gave 
the  wMe  af  hia  property  to  his  wif&,  with  the 
exception  of  5/.,  but  appomted  no  executors. 
Hgid,  aflntning  the  deeree  of  the  court  below, 
that  th/B  aacond  will  operated  as  a  revocation 
of  th0  fint  will,  and  was  aloae  entitled  to  pro- 
bale.  '  Umfrey  ^,  lhnfr9§,  4  Moore,  ^9. 

CaseW  eitsd  fo  tbs  judgment :  Ingram  ?.  Stroog, 
t  Pbill.  S\t,  313;  M«tkuen  r.  Meriiueo/9 
Phill.  496;  llughsa-v.  .'JTufDer,  3  Hflgg.  Eec. 
RafKvSO ;  Msstenn^s  T«  Httb^rley.  S  l\t^%  Eec. 
Rep.  236 ;  D^ard  ?.  Beard,  3  Aik.  7S. 

d.  AUiMtt^Hom — AduumM^mmi  of  m^a*- 
imte.'^Tht  mere  cireumalance  of  the  deceased 
having  caUad  in  two  witneaaes  "to  sign  a 
paper  for  bom,"  (wbidi  they  did  in  bis  pre* 
aence,)  but  without  any  cxphmation  of  the  na* 
tone  of  the  instrument  behag-  made  t#  them,  ar 
the  %nftnesses  being  «ble  to  see  if  any  sign». 
twee  or  writing  was  upon  it  when  they  attested 
it^  HM,  by  the  Judioial  Comsmttas  of  the 
IViry  Cflonetl,  a&raing  the  judgment  ol  the 
RrcRPKative  Court,  not  to  amount  to  anae* 
kaotrledgment  of  the*  signatore  of  tho  da«. 
ceased,  so  aa  to  satisfy  the  provbions  of  I 
Viet.  e.  d6y  s.  ^  and  probate  refiisad  to  such. 
pnfser.    JioM  v.  £fes^e,  4  Mooire,  166. 

a.  Bmeeuied  hy  M  hUnd  pmrmm.  —.Will  exe<- 
cnftadJ^aUtndteststoiMatahliabed.  ThafanU 
htMffkk  ooadbmitf  witbtha^iaatrdctioBa  fi;mn 
bf  the  tastiiior  tn.har  aoIieilOff«  though  .ttot 
iitinFadlt»liaJlrel»eat.Tttad  ovar  to  the  testator 
liiaaisrti^tn^aaeulian^  MdmdhUKr^.Ek^ktml 


aSOBNT  DBOISIONS  IN  THE  SUPB. 
RIOR  COURTS. 

marouTaD  bt  BAaaisvaas  or  ths  savaaAL 
cooara. 

Eflilr  Ciancflliir. 
iVflffemaii  T.  Leaaa.    Jan.  11th,  184/. 

INTERPLBADBH  suit. — DECRBB   BBrORB 
ANSWER.  —COLLUBIpN. 

The  court  will  mci  order  a  biU  of  nUerpUade^ 
to  be  dismu$ed  before  aU  the  defendant* 
hoveprnt  •»  their  muwere;  $icr  mil  it  inf€^ 
colhmoH  between  the  plaintif  and  one  of 
the  defendants  mi  the  absence  of  an  qfidamt 
to  that  effect. 

Trb  defendant  having  brought  an  action  of 
trover  against  the  plaintiff  for  the  delivery  of 
certain  detds,  the  latter  <iled  his  bill  of  inter- 
pleader against  the  former  and  two  others, 
stating,  that  at  the  instance  of  the  heir-at-law, 
(one  of  the  defendants,)  and  as  his  solicitor,  he 
had  retained  the  deeds  in  question,  and  praying 
the  usual  injunction.  Previously  to  the  putting 
in  an  answer  by  the  third  defendant,  Vice- 
Chancellor  Knight  Bruce  made  a  decretal  order  _ 
of  reference' to  the  Master  for  an  inquiry  into 
the  heir-at-law's  title;  and  upon  the  report  that 
he  had  none,  and  that  tbe  plaintiff  had  no  right 
to  retain  tbe  deeds,  his  Honour  ordered  the 
diamissal  of  his  bill,  with  costs.  .  . 

Mr.  Cooper  submitted  that  the  court  had  no 
jurisdiction  to  make  isit^xer  the  decretal  or  Qdlal   j 
order  until  aU  tb6  answers  had  been  put  in,  aa 
it  could  not  in  such  imperfect  state  of  the  pro-^   : 
ceedings,  be  acquainted  with  all  the  facts  of  the   . 
case,  and  of  the  plaintiff's  justification  in  filing, 
a  biD.      Bowyer  v.  Pritchard,  11  Price,  103; 
Thames  ett<f  Medway  Canal  Company  v.  Nash, 

5  »im.  280;  Hyde  v,  fV'arren,  19  Ves.  322; 
Tswhley  v;  Dears,  3  Beav.  213,  (confirmed  by 
his  lordship  im  appeal,  p.  217) ;  Dungey  v. 
AHgoet,  tytii.  jant^^i;  Statham  v.  Hall; 
Turn,  ^'llttss.  30;  few  v.  Wood,  3  Beav.  479 ; 
Mitf  R,  p.  115',  (3rd  ed.);  J^enkins  v.  Bryan^ 

6  Sim.  605;  Lynn  v.  Lock,  3  Dm.  k  War.  24. 
Mr.  Russell  and  Mr.  Montagu  in  support  of 

the  order  stated,  that  the  plaintiff  at  law  had 
moved  to  dttmiss  the  bill  for  ii'ant  of  prosecu- 
tion, the  dme  baving  then  long  since  elapsed; 
and>tiiet)laiD(lff  not  havii^  taken  any  steps  to 
proeiire  the  cAllmg  inof  the  remaining  answer; 
but  that,  upon  the  suggestion  of  the  court 
below,* the- 'Oiasoluiion  of  the  injunction  was 
canvassed  on  the  merits,  his  honour  hektg^  of 
Ofnnion^Uviit  sncb  mode  would  best  effectuate 
substantial  justice  between  the  parties.^ 

Tba  Lbri'Vksineeiior.  Tkie  ord^  ia  irregniar, 
and  ought  wn>tr  t»  have  been  made.  The 
cfadaaabeiBff  advaiae,  it  ww  a  proper  caaa  ftyr 
aniritarpleadaranit,  and  there  m  no  authority 
for*rtii  coMt  to  deride  such  bill  am  the  merita, 
in  4ha<aMshei^  afona  of  the  defendants,  and  be* 
(ofim^n^^et^ '  With  t  dppact-  to^be  May  of 
the  latasivthacMrt' could  not  infer  cottusion 
bst»aa»  kauk  «a#llte'pbuiitiff,  in  the  alwaice  of 
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as  affi^Tit  to  that  effect.  The  regular  practice 
would  ha^e  been  to  have  mored  that  the  plain- 
tiff should  f[6t  in  that  answer,  and  if  it  could 
not  be  obtained,  then  that  the  bill  might  be 
taken  pro  confesso  as  against  such  defendant. 
The  only  decree  which  could  be  given  in  the 
present  instance  by  the  conrt  (if  pressed)  must 
be,  thai  the  order  should  be  discbargod*  and 
the  parties  replaced  in  their  original  state. 

fFtcf-d^aaiolUrr  9initfyt  SSrutr. 
Wrovghton  v.  Barclay.    Hilary  Term,  1847. 

aOLICirOR's  LIBN.— PRODUCTION  OP  BOCU- 
MBNT8. — PATMBNT   OP  COSTS. 

Two  solicitors  in  partnership,  one  of  whom 
was  a  defendant,  claimed  a  lien  upon  docu- 
ments for  costs,  such  documents  being  ad- 
'     mitted  bg  the  defendants  m  the  suit  to  be  in 
their  custodg,  power t  or  control :  Held,  that 
the  defendants  wete  not  compellable  to  pay 
the  costs,  ih  order  to  get  rid  of  the  lien, 
Mb.  X  A,  Cooke  hioved,  on  behalf  of  the 
plaintiff,  for  the  produ(/tion  of  documents  ad- 
mitted by  the  defendants  (a  public  company), 
in  their  answer,  to  be  in  their  poyirer,  bemg  in 
faet  in  possession  of  their  solicitors,  Messrs. 
Bash  and  Mullens,  the  former  gentleman  being 
a  defendant.    The  solicitors  claimed  a  lien  upon 
thfem  for  their  costs.     It  was  insisted,  that  the 
defendants  were  bound  to  pay  the  costs,  in 
order  to  get  rid  of  the  lien,  and  make  the  do- 
coments  available  to  the  plaintiff. 

The  motion  was  opposed  by  Mr.  Prior,  for 
ihe  defendants. 

Sir  J,  L.  Knight  Bruce,  V.  C.  I  do  not  con- 
sider myself  at  liberty  to  order  the  defendants 
to -pay  ttiese  costs  for  the  purpose  of  the  pre- 
sent motion.  Motion  refused. 

Denning  v.  Henderson,    Hilary  Term,  1847. 

YBNDOR  AND  PURCHA8BR.— PAYMENT  INTO 
COURT.— ACCBPTINO.  TITLE. 

A  purchaser  inlying  to  pay  money  into  eonrt 
must  undertake  to  acoapt  title.  aUhough  the 
payment  is  consented  to  by  all  the  parties. 

This  was  a  motion  that  the  purchaser  might 
be  at  liberty  to  pay  his  purchase'  money  into 
coort.  It  was  made  on  tne  purchaser's  behalf, 
and  with  the  consent  of  all  the  parties  In  the 
capse ;  but  it  was  asked  that  this  might  be  done 
without  the  condition  of  acccfiting  the  tiUe. 

Mr.  Bates  appeared  in  support  of  the  motion. 

Sir  J.  L,  Knight  Bruce,  V.  C.  It  is  the 
unanimous  opinion  of  the  registrars  that,  even 
with  consent,  it  is  not  allowable  to  psiy  money 
into  court,  unless  the  title  is  accepted ;  I  must 
therefore  refuse  the  motion. 


(Before  the  Four  Judges.) 
The  Queen  v.  The  Inhabitants  of  St,  Anne's, 
Westminster,    Hilary  Term,  1847.    . 

8BflSIOM8.-*APPBAI«.-»BNTRT  NOT'  ON   TBB 
MBBITS^ 

An  entry  made  by  a  aourt  qf  quarter  sessions 
on  the  trial  qf  a  parish  appeal,  that  *'  the 


order  be  quashed,  not  upon  the  meriU  ssitk- 
out  prejudiee  to  the  making  (/  amy  other 
order  for  the  removal  of  the  said  pamper** 
does  not  operate  as  an  estoppel  so  as  Ut 
prevent  another  removal  with  raspeU  iotiw 

parishes  J  and,  at  the  trial  qf  i 
appeal,  it  is  not  compeient  for  the 
ttmts  to  give  evidence  to  show  thai,  maiwsta^ 
standing  the  entry  qf  the  former  seeaioms, 
the  order  was  quatied  on  facts  ufh*ck  m 
law  qfected  the  merits  of  the  setthmwmt. 

On  appeal  agmnst  an  order  of  a  police  magis- 
trate for  the  removal  of  a  pauper  from  the  parish 
of  St.  Pancras  to  the  parish  of  St.  Anne,  West- 
minster, the  sessions  made  the  foUowinsr  order : 

It  is,  after  hearing  counsel  on  both  sides, 
ordered  that  the  said  order  of  the  said  oiagis* 
trate  so  appealed  against  be  quashed,  not  upon 
the  merits  without  prejudice  to  the  making  of 
any  other  order  for  the  removal  of  the  said 
G.  W,  fnmi  either  of  the  said  parishes  to  the 
other  of  them,  or  to  'any  other  parish  or  place 
to  which  he  may  appear  to  have  become  diarge- 
able,  and  the  same  is  hereby  quashed  ac- 
cordingly. 

BytheCourL 

The  respondents  afterwards  obtained  a  frenh 
order  for  the  removal  of  the  same  pauper  to 
the  appellant  parish,  who  allied  ia  their 
grounds  of  appeal,  that  the  former  order  was 
conclusive  between  the  parishes.  At  the  trial 
the  appeUants  contendea  th^t  the  former  order 
operated  as  an  estoppel,  which  was  not  altered 
by  the  special  clause  inserted  in  the  fanner 
order  of  sessions. 

The  appellant  then  tendered  evidence  to  show 
the  ^ound  on  which  the  former  decision  of  the 
sessions  was  made,  which,  they  contended»noU 
withstanding  the  entry  of  the  sessions,  was  a 
decision  which  affected  the  merits  of  the  settle- 
ment. The  sessions  held  the  former  order  not 
to  be  an  estoppel,  and  refused  to  receive  evi- 
dence to  show  that  the  former  decision  was  oo 
the  merits,  subject  to  a  case. 

Mr.  Godson  and  Mr.  Howarth  in  support  o( 
the  order  of  sessions  were  not  heard. 

Mr.  Pashley  contriL  If  the  former  order  is 
not  conclusive  between  the  parishes,  then  the 
appellants  are  sble  to  show  <mi  what  grounds 
the  former  order  was  quashed.  Rea  v.  frick  St^ 
Lawrence.^  In  exparte  Ackworth,^  Mr.  Justice 
Patteson  entertained  a  doubt  whether  evidence 
could  be  given  to  explain  the  grounds  on  srhi^ 
the  entry  was  recorded,  not  on  the  merits. 
That  case  is  supported  by  Regina  v.  SSf.  Mary, 
Lambeth/'  It  is  difficult  to  say  what  the  sesnmiB 
consider  merits.  Where  the  examination  omits 
some  fact  material  tp  show  the  settlement*  it  is 
the  same  thing  as  if  evidence  produced  on  the 
hearing  was  insufficient  to  prove  the  fact^  and 
the  respondents  foiled  on  that  account. 

,Lora  Derunan,  C.  J.  Tbin  is  an  attempt  to 
set  up  an  estoppel.    A  former  order  of  sesslotis 


*  6  Bani«&  Adol.  6i6.    ^  aa.B.R.a9r. 

«  2  New  Sessions  Cases^  36. 
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wto  qiaaiicd,MMl »  emr^  iiMide^  quadbed  not 
on  in  Bcrits  without  prejudice  to  the  making 
of  anj  other  order.  Then,  are  ^be  reepondeate  to 

be  excluded  from  the  right  of  trying  this  appe^ 
on  the  merits  on  any  snbaeouent  oecasion. 
The  entry  '*not  on  the  merits'*  was  made  in 
confomntv  with  a  snf^gestion  thrown  out  by 
the  court  in  R«r  r.  Wick  St.  Latprence,*  The 
sessions  perfectly  well  understood  what  was 
meant  by  the  expression,  and  I  am  of  opinion 
that  the  miestion  of  settlement  has  not  been  de- 
cided. Something^  has  occurred  analogous  to 
a  case  of  nonsuit^  and  not  like  a  verdict  against 
the  parties.  The  sessions  may  quash  the  order 
without  inquiring  into  the  settlement  for 
various  reasons.  If  they  did  so  because  the 
evidence  adduced  was  not  sufficient  to  support 
the  settlement,  they  would  do  wrong  in  mak- 
ing such  an  entry,  but  if  they  did  so  on 
any  ground  not  involving  the  point  of  settle- 
ment, then  they  would  do  right  in  saying 
that  the  order  was  quashed  not  upon  the 
merits.  In  the  case  of  espparte  Achecrth* 
there  was  some  criticism  on  the  words  **  not 
upon  the  merits,'^  but  the  result  of  that  case  is, 
that  my  brother  Patteson,  acting  on  the 
principle  which  we  are  now  supporting,  refused 
to  interfere  to  prevent  the  woras  having  their 
eflfect*  It  was  competent  for  the  sessions  to 
make  this  entry,  and  I  think  they  came  to  a 
right  conclusion. 

Mi*.  Justice  Patteson  concurred. 

Mr.  Justice  Coleridge,  I  am  of  the  same 
opinion.  This  is  anjattempt  to  make  a  decision 
final  which  was  nev/er  intended  by  the  parties 
should  be  final.  The  cases  cited  as  to  how  far 
inquiry  can  be  made  into  the  grounds  of  a  former 
decision  of  the  sessions  do  not  apply.  The 
question  is,  what  is  the  meaning  ot  the  words 
used  *•  not  upon  the  merits."  The  expression 
may  mean  something  which  the  sessions  never 
intended,  but  we  are  not  to  presume  that  they 
nsed  it  in  a  wrong  sense.  It  is  evident  from 
the  remainder  of  the  sentence  that  the  sessions 
intended  to  say  that  the  order  was  quashed  on 
xnatter  of  form,  and  that  the  question  of  settle- 
ment was  still  left  undecided. 

Mr.  Justice  Wightman  concurred. 

Order  of  sessions  confirmed. 

€toam*<  Bfncli  ^mctice  Caurt 

Doe  dem,  Pugk  v.  Price.  HOaij  Term,  Jan.  20, 

1847. 

PAUPSR  PLAMTIVF,  WHSU  I«1ABLS   FOR 
COtTt. 

7%e  court  will  not  oompel  u  pauper  to  pay 
e&atM  hg  remmm  of  JIm  giving  a  notice  c/ 
Hiai  which  he  afterwards  dutu  counter^ 

^-f.    A  noUcs  ^  trial  dmg  counter' 

lis  the  same  as  (f  none  had  been 


T^rwhit  moved  for  a  rule  calling  on  the 
plaintiff  to  show  cause  why  he  should  not  pay 
the  costs  of  this  action. 

*  5  Barn.  &  Adol.  526.    *  3  Q.  B.  R.  397. 


This  was  an  acttoii  of  ejectment  which  wfm 
commenced  in  1840,  the  lessor  of  the  plaintiff 
eumg  m  formd  pauperis  J  and  in  the  Trinity 
Term  of  that  year  the  plaintiff  gave  notice  of 
trial.  This,  however,  was  duly  countermanded* 
and  no  further  port  was  taken  by  him  in  tha 
action.  In  the  last  term  judgment  as  in  cas« 
of  a  nonsuit  was  obtained  against  him.  Under 
these  circumstances,  it  was  contended  that  thi* 
case  came  within  the  rule  of  court,  that 
**  where  a  pauper  omits  to  proceed  to  trial  pur- 
suant to  a  notice  or  undertaking,  be  may  b^ 
called  upon  by  a  rule  to  show  cause  whv  he 
should  not  pay  costs,  though  he  has  not  oeei^ 
dispaupered."  Pratt  v.  Delorue,  10  M.  &  W, 
509 ;  Gore  v.  Morphew,  8  DowL  137- 

Erie,  J.  I  do  not  think  you  have  brought 
yourself  within  the  rule  upon  which  the  liabiSty 
of  the  plaintiff  to  pay  costs  arises.  Notice  of 
trial  duly  countermanded  is  the  same  as  if  no 
notice  hiad  been  given  at  all. 

Rule  refused. 


Common  9Uas* 
Ruby  V.  Nicholls.  Hilary  Term,  Jan.  21, 1847. 

WRIT  OF  SCMUOMS. — DBFBCTIVB   INDOBSft- 
MSNT. 

Where  a  writ  of  summons  is  sued  out  by  the 
plaintiff  in  person,  the  indorsement  of  his 
place  of  residence  should  state  either  the 
parish,  city,  or  town  in  which  such  resi^ 
dence  is  situate  J  and  an  omission  in  that 
respect  amounts  to  an  irregularity, 

Scotland  moved  in  this  case  for  a  rule  k> 
show  cause  why  the  copy  of  the  writ  of  siun-* 
mons  and  the  service  thereof  should  not  be  set 
aside  for  irregularitv,  with  costs.  The  writ  had 
been  sued  out  by  the  plaintiff  in  person,  and 
the  indorsement  of  the  plaintiff's  residence  os 
the  back  of  the  writ  was  in  the  following  fonja : 
— "  This  writ  was  issyed  in  person  by  J.  Ruby» 
of  No.  9,  Lansdowne  Terrace,  Ghalk  Fsana, 
Middlesex."  The  objection  was,  that  the  in- 
dorsement was  irregular  in  not  mentioning 
either  the  parish,  city,  or  town  of  the  plaintiff'* 
residence,  as  required  by  the  statute  2  W.  4* 
c.  39>  s.  12,  where  the  Mtfit  is  sued  out  by  the 
plaintiff  in  person.  Arch.  Pr.  by  Chitty,  laak 
edition,  150,  was  referred  to. 

Rule  aim  granted. 

Oale  V.  Chubb.    Hitery  Term,  Jan.  25,  1847. 

RKGIBTRATION   APPEAL. — BFFSCT  OF  JUDG- 
MENT FOR  COSTS. 

4f^er  the  court  has  granted  costs  on  the  final 
determination  of  a  registration  appeal,  it 
will  not  entertain  an  application  to  rescind 
the  order  with  respect  to  cofts. 

Boothby  npplied  }gk^  .this  appeal  case  to  rescind 
the  order  tor  costs  made,  by  the  court  on 
affirming  the  decision  of  the  revising  barrister, 
on  the  19th  of  J&nuary.  The  question  m- 
Volvcd,  he  submitted,  was  one  of  some  difficulty, 
and  therefore,  altbdtigh  the  court  had  not 
Aongfat  it  necessary  to  hear  the  counsel  for  the 
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ffMtMmdeiit,  it  wa«  not  a  ease'  in  wMdi  cotts 
oOffat,  in  their  discretion,  to  liave  been  mnted. 
The  rule  in  such  cases  was  that  laid  down  by 
Tindal,  C.  J.,  in  a  return  made  by  him  to  the 
House  of  Commons  in  the  year  1844,  of  the 
dedsions  of  the  court  in  the  several  re^fiatration 
appeals.  It  was  there  said,  that  eosU  were 
regulated  on  the  prittciple,  that  where  the- sub- 
ject matter  of  the  appeal  presented  a  fair  and 
reasonable  ground  for  doubt  as  to  the'coti^ 
structioii  of  the  statute,  it  was  not  the  intentioh 
of  the  legislature  that  costs  should  be  allowed. 
By  the  court.  What  you  are  now  asking  is 
to  vary  the  judgment  of  the  court  after  the  ap- 
peal has  been  determined.  You  might  as  well 
go  to  the  House  of  Lords,  and  say.  to  their 
lordships,  after  they  had  given  ju<%ment  in  the 
case  with  costs,  that  they  had  no  right  to  do 
so.  There  is  no  ground  whatever  for  the  a|». 
plication. 

Application  refhsed. 

Cjrdjtquer. 

Burton  v.  Crawford,     Hilary  Term,  Jan,  31, 

1847. 

ApPKARANQE.— IRBSGt'LAEITY.'*-CO«T8« 

The  court  will  not  refuse  the  costs  qf  a  motion 
to  set  aside  an  appearance  and  notice  (jf  ie- 
claration  for  irregularity,  on  the  ground 
that  the  defendant  ought  to  have  applied  in 
the  first  instance  to  ajudje  at  chambers. 

This  was  a  rule  calling  on  the  plaintiff  to 
5^<R  cause,  why  an  app«u^nce  entered  by  him 
for  the  defendant,  and  ^notice  of  declaration, 
should  not  be  set  aside  for  irregularity  with 
^osts,  on  the  ground  that  the  defendant  had 
previously  entered  an  appearance. 

Bali  showed  cause,  and  submitted,  that  the 
court  would  not  make  the  rule  absolute  with 
cosu,  inasmuch  as  the  application  ought  to 
have  been  made  to  a  jndge  at  chambers.  He 
oited  mUe  v;  Felton,  16  Law  Journal,  C.  P., 
m  which  the  court  refused  the  costs  of  ah  ap- 
plication to  set  aside  a  declaration,  because  it 
•id  not  appear  whether  it  was  delivered  in 
person  or  by  attorney. 

IrtwA,  in  support  of  the  rale,  argued,  that  as 
there  was  a  clear  irregularity,  the  defendant 
was  not  bound  to  apply  to  a  judge  at  chambers, 
more  especially  as  counsel  could  not  be  heard 
there  in  term. 

Molfe,  B.,  (sitting  ak>ne.)  1%t»is  an  appli* 
cation  to  set  aside  proceedings  for  irregularity, 
and  it  is  quite  new  to  me  that  a  party  cannot  in 
aach  case  come  to  the  court.  The  rule  most 
»e  absolute  with  costs. 

Rule  absolute. 

Caart  of  KcblttB. 
Bofarte  Derii^  re  Cramp.     Jan.  13th,  1847. 

TRADING.— COWKRBPKR. 

A  farmer  who  rented  104  acre*  of  armUslmd, 
wh%eh  he  prineipaUy  used  for  the  tulttva- 
turn  ofearraway  seeds,  and  who  kept  four 
cows  which  were  not  used  for  the  purposes 


tf4ikAmjhi$  s»Ubm 

was  heidnatp>  be 


meaning  of  thf  tkdkru^l  iMsa. 

T^K  petition  in  0u{  pm  ?9f  pmeoted  \j 
Mary  Dering  and  WiniamBro6k^.pri7ing  ikax 
a  fiat  issued  against  John  Cramp*  9k  ^.awa 
instance«  as  acawkeeper»  dealer,  and  ffeaptaw, 
on  the  ground  that  the  baiikffU{A  warn  MSt  \ 
trader « within  the  meaning  of  the  Bonkmpt 
Laws,  and  alsa  emthe  gronhd  that  l&e  fiat  vu 
issued  fraudulently  at  a  time  when  n^o- 
ciations  were  pending  fpr  arraiiajii^  tjie  .pefi- 
tioner*s  d^bt  by  ihstdments,  tVi£^8cknirity,  tlie 
petitioner  havmg  an  e.i;ecution  against  tlte 
bankri^t  for  the  debt^,  The  fiat  was  dated  19ik 
of  September,  1840,  and  a  creditors^  assigaee 
was  chosen  on  the  9th  of  October  foUowiagt  lod 
on  the  i  2th  of  December  the  bankropi  obtaiad 
his  certificate.  On  the  hearing  by  the  eon- 
missioner  for  tfas  grant  of  the  oei-tificsl^  Ae 
application  was  oppoeed,  and  it  was  doored  to 
be  postponed,  on  the  ground  that  thia '  peCitiim 
wais  about  td  l)e  presented,  hHi  the  commis- 
sioner declined  such  postponement,  This  pe- 
tition was  presented  on  the  I4th.6C  J)eceinlKr. 
On  the  question^  whether  the  bankrupt  was  a 
trader  within  the,  meaning  of  the  ttukmpt 
Laws,  the  facts  were  as  follow  : — ^Prefsious  to 
1836»  Cramp  occupied  and  farmed  the  Giest 
Garlinge  farm,  in  the  Isle  of  ThanctyConmstiBf 
of  94  aevei^  and  Garhftgo  lBrm>  ooosistiog  ef 
104  acres ;  boarded  his  fanril ,  servants ;  sad 
kept  two  cows  only  to'snppT^  theidi' and  Ids 
family,  but  did  not  s^Il,  oruisi>6ee  of  nay  milk. 
From  1^3^  t6*  1843,  €ia'iK^'di^  fiST oetupy. 
Great  Gac)inge  faup»  nor  board  aoy  of  hisBua 
servants,  nor  supply  them  wi^i  milk.  Froia 
1837  to  the  dat»  of;  the  fiat  h^  kept^^n.  a  stock 
of  four  cows,  which,  by  his  aflfidinrit.  he  statedl 
that  he  kept  for  the  wis  pOTpoae  of -eeBing  tks 
milk^  none  of  the  saane  being  «8ed  Iqvhb  fBm 
servants.  The  accounts  as  to  the  sale  of  the 
milk  Were  kept  distinct  fronl  hk  farming  sc- 
counts*  The  greater  p^rt  of  the  Um'd  occufned 
by  the  bankrupt  was  used  by  hiibibr  the  por- 
pose  of  growing  carraway  seeds ;  a^  he  ^i 
not  keep  cattle  on  his  farm  for  ooosuining  tk 
straWy  cloarer,  or  green  crop  growioi^  xx  mads 
on  his  farms.  By  affidavita  on  the  pait  of  tk 
petitioEnera,  it  ^ippe«red»'  thai  in  ^e  aajghhnar 
hood  of  the  bankrupt's  farm  he  was  never  can* 
sidered  to  be  a  cowkeeper;  and  it  was  vet 
known  that  he  eanled  Oft  any  buaideee  but  ib^ 
of  a  farmer. 
Swanstvh  ahd  Cbffuij  for  the  petifita. 
Bacon  and  Qoten  for  the  assigneeel 
And  Aussell  and  Cooke  (or  the  bankmnt 
The  Chief  Judge*  Thia  man  w«a  nfiumer, 
and  kept  cows.  I  am  clearly  of  opinion  he  wai 
no|  «.  cowkeeper. .  I  think  the  pctUiaa  w« 
presented  late*  biit»  I  am  sfipseheBahpe^  cbtt  ac- 
cording to  the  coiirse  of  practice  Mid  mAeitiy, 
it  nnwt  ha  ooiwidettd  u»  fuwaented  1^  time. 
As  to  the  trading,  it  is  quite  clear.  '  I  mut 
annul  the  fiat,  wkft  cbaU  gifOMAy,  that  is, 
agunst  the  bankrupt:  no  costs  against  &s 
assignees,  of  course.  ~ 


liOHSB  OF  LORDS  OAUW  LIOT. 

Session. i8i7»  '   ..,. 


Atttrood'v.  Smalt  (alMitod),  Exefa.---inifXBMi. 

Goold.*;:  lyobanls  (vbstfld)^'  Chf^-^r^amd,' 
.  l&NI.  Fm09  kmd^  liaier  v.  Kii«s»  Hxlih.—  Im- 
hind. 

1837,  Small  «.  AUfrood,  Bzch.-«ffw2aiul. 

I85r,1838»  Farnelt  «.  M'Gauran  (abated),  Cbj. 
— Jrtinii/. 

Altken  v.  Ftnlay  and  aaoib«r  (abated).— 5<'d</«iMf. 

£.of  Belfkstv.  M.  of  I>onegmll  (ibated),  Chy.— 

Gtaarfofd  v.  Sdwtrd.-^Stolfaiui;' 

htAtmtwn.  Walton  (ttma  gfvwi  to  «ByaI).GIiy.^-« 

Qalficjr  «•  BarroB  (abatod),  Exfilb^IralaiNl. 
1843.  Za  F«p|  hMT4^  O^n^W  or  M'Umn  v. 
Fiahor.— 5««l/«ii4. 

1843,  la  pari  Atfnf,  E.  ojT  Stirliog  a.  Officers  of 
State  for  Scotlaod.— 5c0(2an</. 

Sir  H.  Bridf^aav  Fordvce  (abated).— 5roiJanif. 

184:%.  Be<:kbam  v.  Drake  (for  tbe  judges),  writ 
err.,  £adli.abd  Excfa.  Chaniber.-— £i»|/aii</. 

FMf  hnrd,  Alleft  (paopor)  a.  M'Pbera6o,  Cfay. 
•^EmgUmd. 

jjgtt,  Sbediy  «.  Lovd  UmAmtf^  (follf  bewd), 

«/Mg«i,  Wilbrabaa  «.  Scmriabriek,  ^parte, — 
Ducky  of  LmKatttr* 

FtUiy  h€Td\  Majtfft  &e.p  of  Newcaatle«apoB< 
Tyne,  «.  The  Attonifl^*Genera],  Ro1la«<i--£af i!and« 

Jttdget,  Haniaoo  v.  Stickney,  writ  err.,  Q.  B.— 

rodley  f .  Stiekney,  writ  err.,  Q.  B.  —  E»^- 
FWITy  hmrd^  Treror  ».  Trsror  (to  be  reargued), 

1844,  F«%  hemrd.  Mayor,  &e.,  of  Glooeeater  v. 
0«b«m  (mparte  as  to  Attomey-Oemral),  Gby.— 
JSjtgiaftd, 

FulU  k€ard,  Pinkua  v.  Rateliff  Gaa  LigU  sad 
Coke  Compaay,  ezparte,  Cby.— *£figlafiif. 
JudgtM^  Lord  Canoys  a.  Btundel],i(zparte,  Cby^— 


Umd. 


EngUnd, 
Fully 
J84i^  Leitb  v.  Young  (eanae  remitted  j. — Scotland 


1  heard,  Grant  v.  Sbepberd .^^-5dbr(and 

» Leitb  a.  Young  (eanae  remitted  j.—.$i 

Satrmrd  v.  McDonnell,  eiparte;<^y«<^JlFR^(«ad. 

Wordawortb  aw  Wtnod,  Cby.— £n^/«»rf.  '      - 

^kMy  kmrd,Bo9tenif,  Eva«a,  oxparto^  Cby.— 

Jr€i4tmd.     - 

Jtfoctoa  a,  .E^  of  Eglinton  (remiited).T*5c#Ciaad 
S4«iiM  a.   Wbtttoo,  esparto,  (abated).  .Gby.— 

F,u»lttnd.  '   . 

M'Kenffil  a.  Papo^  writ  err.  Ejabk,  Cbr.— Ifa&iiM/. 
Cole  a.  Sewell.  elparte,  (Hiy.— /rtfaai 
In  part  heard,  Wilson  «»  Wilson,  Cby.— JfngMd. 
Sirto.ftalfdir.Baird-— Scotland.    ',    - 
Lord  |tton%omerie  v.  Emrtof  EgliBton  (rtmittei). 

««45;' Felloe  and  Go^an  Ratttra(y  CiHnpany  Vi 
Newton^et  4oon  (ab«ri(S)*»*5cattofcd.     . 
fimiacov.SBr  Hi  BridgBa/^dntf/an^ 
X^dy  Mtt|«iu'0i0  JAaiquee»dfillsalin§a^  expirto.: 

Xofd  .fl.JHMtinipi  V.  Tbo  M»arv»es^pf  4|sstif^, 

?6^,  Tarmer  a.  Farmer,  Ui  appeal,  Cby,  —  £»»|r- 
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Faraiar  a.  Fewer,  Sad  appeal,  Cby,— ^ttgland^  ^ 
Xady  £.  Hasungs  «•  thoMarqaeas  of  Haatia^s^' 


e  z  parte.^'iS'co(/a»^. 

King  V.  Simmood 

Barrett  a.  Stock 
Company,  €Jby.-*-J?n^nrf, 


:pai 

King  V.  Simmoods,  writ  err.,  Q.  B. — 'England, 

Barrett  a.  Stockton  and    Darlington  Ilailwaj 


Mayor,  i:e., of  London  v.  Tbe  Attorney-General, 
Chf,^B^tgUnd, 

Tbaraeycrofto*  Cf)Ookett,ezp«rte,Gliy. — England* 

R«nger  a.  Giceat  W eaten  Raiiwaj  Company, 
exjMtte,  Qby.^-En^nd*. 

Foley  a.  HtU  (abated),  ezparte,  Chj^^EngUnd* 

Berry  a.  Horae,.ezparte,*— iSco(/aiui. 

Evans  a.  Scott,  ezparte.  Chy^-^Bngland, 

Irring  v.  Manning,  writ  err.,  Ezcb.  Obamber.— 
EifgUnd.    - 

Tbe  Edinburgb  and  Glas^w  Hallway* Company 
a.  Tbe  Provoat,  Ate.  of  lAnUthgow, -^Scotland, 

Oevabiy.v.  MaloM>  ezparte,  Oby.—lr«land. 

L4idy  £.  Thynno  a.  Tbo^  l^srl  of  OleogalH  Chy^ 
Fjulamdi 

Madeoks  v.  Roberta,  Chy.— £ng&iad. 

Tbe  Taff  Vale  Railway  Company  a.  Nizoo,  Cby. 
•"England, 

Mackeniie  a.  Seott. — Scotland, 

Rowley  a.  Adama,  ezparte,  Cby. — England. 

Qbriatid  a.  Allen  (or  Hoskina)««-i90def«iul. 

Weir  V.  Crawfurd.~<8fco(/aa(2. 

Stewart  (or  M'Griaor)  v.  Dennistoa. — SeotknuL 

Harqnes  of  Tweeddite  a.  Murray,  ezparte.— iS^of- 

lOMd. 

Boogbton  a.  Bougbton,  ezparte,  Cby.— Eagiawl, 

Paula.  Dickson. — Scotland. 

Si>  R.  C.  Glyn,  Bart  a.  Soarea,  writ  err,— £i^ 
land. 

Repton  a.  Hodgson,  writ  err.,  Ezcb.  Cbamber^— 
England^  .      .  ;  ^..        - 

Tommey  (pauper)  *.  Wbita,  Sjcpsrte,  Cby.-*#^ 
land. 

Dramttond  a.  Tbe  Attorney-General,  ezparte« 
Cby.— /rcjcrn^. 

Maclaeblan  (or  Fyffe)  v.  GiiUea.— ^Sfcotfand. 

Atkinson  a.  Afisttley,  writ  err.  Ezoh.  Chamber^— 
Engtattd. 

Fleming  a.  VewUm.^-^Seotlaud. 

1847,  Gatbraitb  v.  ColTille.— iSroKaiuI. 

G  rabam  a.  Maekay ,  ezparte.— iSfcoOinict. 

Tumbull  a.  Cowan.— <90a(/aiu{. 

Sir  Tbomas  Wilde  a.  Gibson,  Oby^Eaglsad: 

■*■     '""'V " 

CHANCERY  CAUSE  LISTS. 

Sitlings  after  Hilary  term^  1847. 

AFPBALI. 

r  Masters  &  War.) 
S,O.G.    AttomeywGes*  \  dens,  &o.4>f  tlie  X^ift^ 
.  .    (CityofBristol«  ) 
Cfaaytor      .do.  . 
Reynolds  iiin  dirs.  by  ord;. 


$,0. 
S.  O, 


Black 

JobAson 

Watts 

Brighton  ; 

Penny 

Caton 

Peacock     - 
CWaUnk  ,  ^ 
I  D^tto  . 

%Cbam6krs' 

..  .Tbortsyardft, 
i  ifMd^  „  . .. . 


Hyde 

North 
Turner 
Hideout.. 
•Kernoi    '' 
^eaiioek  I 
Ditto        { 
Smith       i 

Ditto    -  y 

Warrim. 

;  Mar^ott 


^appeal, 
appeal  pt.  bd* 
appeal 

do. 
.  do. 

do.  ^     '  ^ 
do,     - 


HMth 
Cbappcll 

tbeCooipMJon 
ProprUtort  off 
tbeOfandJuoc-l 
tios  Canal         ) 

Jooea 

Hatfderson 

Mason 

Paan  of  Elj 
.  Cooper 

Lewia 

Perry 

BUir 
Rawlins 


Chad  wick 

do. 

Purday 

do. 

Page 

do. 

Dimes 

•pps^ 

Rose 

do. 

Eaaon 

do. 

Wakemaa 

do. 

Cash 

do. 

Webb 

do. 

Cooper            do* 
Meddowcroft  >  ^^^ 
9  causes      J  •PP*~ 

Bromley . 

do. 

Moss 

do. 

Vitt^iunttllox  of  finglanly. 


FIBAS,    DBMVRBBItS,    CAUSK8,    AMD     rVftTKU    Of* 


Van  Sandaar.  Cook,  dem. 

Wigginton  v.  Pateman«  as  to  parties. 

Eauer  Term,  Start  r.  Cooke. 

Wilaoo  V.  Wilaon,  ezona.  t  sets,  pt  bfl^ 

Batter  Term,  Hickson  ».  Smith,  at  deft.'s  request. 

Hemming  v.  Spiers,  axons. 

Chambers  v.  VVaters,  ezons. 

Fdster  v.  Vernon,  fur.  dirs.  and  costs. 

^Tale  «.  Sherwood,  7  causes,  ditto. 

Haffanden  v.  Wood,  axons. 

IkAttscombo.  Branscomb*  fur.  dirs,  and  costs* 

{Stammers o.  Halliby,  3  causes,  far.  dirs. 
Ditto  p.  Battye,  by  order. 
Dorville  v.  Wolff,  fur.  dirs.  and  costs. 
JEfaiobards  v,  Patteraou,  fur.  dira.  and  ooats* 
Woodman  v.  Madgen,  fur.  dira.  and  costs. 
Attorney 'Gen.  v.  Pearson,  exonft:  fwd  for.  dira» 
Wait  V.  Horton,  fur.  dirs.  and  coats. 
Groom  «.  Stinton,  4  causes. 
Baxter  a.  Abbott,  fur.  dirs.  and  costs* 
De  BeauToir  v.  De  Beau  voir,  fur.  dirs.  and  costs. 
Beale  v.  Warder,  rehearing. 
Turner  v.Simcook,  fur.  dira.  and  costs. 
Booth  V.  Ligbtfoot,  fiir.  dirs.  and  coats. 

!  Ludlow  V,  Guitleband,  fur.  dirs.  and  coats* 
Ditto  V.  Fenoulbet,  caiise. 
ilowell  V.  Saer. 

Attorney-Gen.  v.  East  India  Company. 
Roberts  «.  CardaU,  axMs 
Warwick  o.  Richardaon,  exona.  and  fur.  dirs. 
Morgan  v.  Kingdon,  fur.  dirs.  and  costs. 
Lewis  V.  Hinton^fiir.  dirs.  and  costs. 
Wilson  V.  Williams. 
Robotham  v.  Ampbletty  ezoqp* 
Ellison  v.  Clark. 

BailiiT,  &o.  of  Bridgnorth  v.  Collins,  fur.iliM. 
and  eosta. 

Gacbes  v.  Warner,  t  cavaea. 

Birch  9.  Joy,  fur.  dira. and  coats. 

Wilson  o.  Jones,  exons. 

Green  v.  Bailey. 

Stoker  «.  Wilson. 

White*.  Briggs,  axons.  3  sets,  and  fur.  dtfa. 

Damer  v.  Portarlington,  2  causes. 

Greenfaam  v.  Greenham,  fur.  dira  and  costs. 

Bnrrow  a.  Uardey,  fur.  dirs.  and  costs. 

Middleton  v.  Elliot,  fur.  dira.  &  coats. 

Hyde  v,  Neate,  exona.  and  fur.  din. 

Bowoaas  «.  Abbott,  axons. 

Mapp  V.  Elloock,        ditto. 

S,  0,G^  Myera  v,  Blaedonald,  t  causes, 

Garratt  v.  Lancefield,  fur.  dira. 

Amey  v.  Walker,  t  oauaea. 


OHi^LiiCff. 


Sharif  Jonaa  «.  Wsodo. 

Ewart  0.  FbiUipa,  fur.  dirs.  and  oosta. 

Short.  Belcher  e.  Lockey,  f  causes. 

WoodfalLv.  Bagater,  lur.diia.  and  coats. 

Gerria  a.  Garris,  fur.  din.  and  coat*. 

Shert,  Fairfax  o.  Drought. 

Grant  v.  Hutchinson  far.  dinu  and  oonta. 

Tbompaeii  a.  Day  ditto. 

Attorney-GenerA  a.  Wilaon. 

Rawlioa  «.  Berkett,  fur.  dirs.  and  coa 

JLewea  «.  Lewea. 

Warner  v,  Lett,  2  cauaes. 

Harria  «.  Green,  duio. 

Riebarda  v.  Griffiths,  far.  din. 

Spires  v.  Spires,  fur.  din.  and  coats. 

Ward  V.  Gardiner,  fur.  din.  and  cool 

Stwall  JO.  Mumy,  3  caoaea. 

Whitehall  a.  Sanden,  t  cauaea. 

Short,  Burton  a.-  Taylor,  fur.  dix& 

Gmodry  v.  Newbold. 

Cleaver  a.  Sloan,  fur.  dira.  and  costs. 

Brandon  v.  Brandon,  9  oanses^  asoas. 

Johnstone  v.  Ure. 

Shifrt,  Jackaon  r.  Oook. 

Gxaen  «.  Glearea. 

Cutto  V.  Bank  of  England. 

Feliham  n.  Clark. 

Thynne  v,  Tooke. 

Winaall  o.  FeaLhe«atefih«agb. 

AUen  a.  WtUima. 

Auatin  v.  Dutton. 

Bowden  v.  Brown. 

Scholefield  a.  Froggart, 

Horabuckle  a.  Uorabaakl%  fiu.  din.  aad  i 

Mole  V.  Shaw. 

Shore  a.  Shore,  hur.  din.  and  «otts. 

Attoraey-Gen.  o.  Wright,  ditto. 

Comber  v.  Sadler. 

Nightingale  a.  Smith,  fur.  din.  and  «ottsu 

Fanaon  a.  Vaughan,  ditto. 

Haggard  a.  Anderson,  ditto* 

TnUrord  a.  Brooke,  axonc  umI  dittck 

Billingham  a.  Beasley. 

.Sturgis  a.  BiMb 

Smith  V.  Burr  and  Inswicb  Railmaif  Go^poay, 

Baydeu  a.  VVatsoo,  Air.  din.  and  costa. 

Joyaaon  c.  Buabby* 

Fallofield  a.  Croaa. 

Clare  v.  dan.  S  eansas. 

ShoH,  Wells  a.  Evles. 

Goodhody  a.  Shitter. 

Shorty  Allen  a.  HunaU 

GUcbrist  a.  Catnn 

Hitcha.Hitefa. 


Vfcc^lanctllor  itnif |t  Britrt. 

OAOSM,  PURTBBS  DISXCTIONS,  AWD  mXCBf  BSOJifc 

To  Jut  a  day,  Sibson  a.  Edgewortb,  S 

jfiL  U.,  Patty  a.  Aftbnrlay,  pc  bd. 

5.  O.,  Baddelay  a.  Carwan,  pt.bd. 

Saodib  au  Wilkinson,  3  bbmsss. 

Dowsing  o.ChuMhyard. 

Habanlrao  a.  Burton. 

Batterfield  a.  Rayner.  v 

Taat«  a.  PbiUipai 

£.  7m.,  Atkinaoo  «.  Olovar. 

Mayor,  A,c.  af  Boabaslar  v.  Lee. 

Glaaoott  a.  Lang. 

Bndley  a.  reale. 

Eastar  7ani,  Saaitii «.  Sttitb*  S  CMUM 

Park  an  a.  Taylor. 

Hamaiing  a.  DuigwaiL 

JSaftar  >  Kortwright  a.  McQueen. 

Tmii,  i  Ditto  o.  Barlow. 


r 


Chancery  Cau$e  ld$U» 


AHsD  «.  Snelling. 

Johnson  «.  Corrie. 

Evett  9.  Greatwood. 

Fenton  v.  N aider. 

Daubnz  9.  Feel,  f  caases. 

To  he  fixed,  Vansellar  v.  Doorman,  fur.  dirs*  and 
cotta. 

Brasier  v.  Piper, 

Hore  o.  Smith,  t  canaes.  ^ 

•Scikeman  «.  Dawaon. 

Gatbett «.  Whitehead. 

Bonrmer  ••  Pa^esaon,  fur.  dirt,  and  oostft 

Sbelswelljy.  Preedy.. 

Crareo  v.  Stubbiaa,  t  eaasea. 

Barton  v.  Mount. 

Stooke  V.  Vincent. 

Hugbea  V.  Griffith* 

Burchett  v.  Howett. 

Okill  V.  Whittaker.    . 

Sargent «.  Roberta. 

BeeatoD  9.  Beestoo. 

Mundaj  9.  Gnjer^ 

Knighc  9.  Jenkiaa.  fiir.  diri.  and  ooata. 

Court  V.  Jamea. 

Col  Us  9«  liobina. 
5  L)avis  9.  Lord  Huntingtower  '  )    fur.  dira.  end 
I  Ditto  9.  Penoell  f  onMa. 

Burnett  9,  Burnett,  exona.  and  fur.  diia. 

Wood  9;  Anderaon.  .      ditto.  ..  .t,' 

Brasier  v.  Legg. 

Seager  9.  Hawkea,  fur.  dirs.  and  coata, 

Seate  o.  Bullar. . 

Green  9.  Green. 

Shorty  Bumie  9.  Baim. 

Rotberford  9.  M^Colltttt. 

Gregory  9.  Wade.. 

TuUock  V.  M«Cl.aUaA»  ,    ; 

Wilaoo  9.  Wilaon.  A 

Morgan  9.  Pritchard. 

Tinker  9.  Cunningham,  fur.  dira.  and  eaata* 

£llice  9.  Cannan. 

Shorty  Heldyard  9.  Field,  fur. dira.  and  coata* 


CAVSSS,  FVRTHEa  DIRBCTIOXO,  AND  BXCKPnOlCS. 

Curwen  9.  Daniel,  dem* 

Plowdeii  9*  Thorpe. 

Tolson  9.  Djrkea,  3  cauaea. 

Stephenaon  «•  Ereratt,  for.  dira.  and  costs* 

Sharp  9.  Taylor,  fur.  dira.  and  i;oata« 

BotliBj}.  Maatara        ditto. 

Attom.ey-Gon.  «•  Fkmnce,  anppl^ML 

Part  heird»  Dawaon  «.  Pnvoc. 

.Fk6. 15,  Manaer  9.  Jeonar;  Jeimav  «•  Hammn* 

Tipping  «.  Clark. 

Mattbewa  9.  Bowlac 

Speneor  9.  Churah. 

Malcolm  9.  Scott,  S  eaotea. 

Krana  9.  CaTO. 

Hicka  V.  Ueugb,  fur.  diia.  Mid  ooatiu 

l^ncaater  9.  King. 

Attorney-General  9.  Gorernora  of  Harrow  Sckool. 

Yearaley  9.  Yearain',  S  cauaea. 

Hngbfla  9.  StaUe,  rar.  diia.  and  ooata. 

TbiiWyy  9.  HoHoway. 

B«lelMun  <9.  Pererrn,  at  raqueat  of  deft 

WilUam  9.  Tedei  S  canoea. 

Symea  «.  %»a. 

AttBTBay-Genecd  «.  Cboom,  for.  dif«.  and  cottfl, 

Sbailcaa  9.  Grovea,  tveu  di«.  and  cooti. 

KenpooB  9.  AbbotL  fur.  darn,  and  ooata. 

Newton  9.  Sadlar,  fur.  din.  and  00Bta« 

Turner  9.  Bekar. 

Momll  9.  Fritchard. 


.Black  9.  Leioeater. 
Myers  9.  Myera. 
Panoaa  9.  Middleton. 
Torey  9.  To^ey,  fur.  dira.  and  costs. 
Fayoe  9.  Coles. 

Chard  9.  Chard,  fur.  dira.  and  costs. 
Wbiihread  9.  Sanger. 
Lechmere  9.  Pennell. 
Thompson  9.  Maddy. 
Dowle  9.  Luc7,  fur.  dira.  and  costs. 
Rochester  9.  Rirsopp,        ditto. 
Chambers  9.  White. 
Impey  9.  Impey,  fur.  dirs.  and  cost8» 
Massey  9.  Moss,  S  cauaes,    ditto. 
Walles  9.  Urquhart. 
MuUings  9.  Hook,  fur.  dire,  and  coats. 
Moody  o.  Hebberd,  ditto. 

Attorney«Gen.  9.  Mayor  of  Exeter. 
Batchelor  (pauper)  0.  Middleton. 
Davenport  v.  Jamea. 
Scott  9«  French. 

Humble  9.  Shore,  5  eaoaaa,  fur.  dirf«  tad  ooati* 
Sober  9.  Kemp. 
Greviile  9.  Shad  well. 
Bursey  9.  St.  Baibe,  fur.  dirs.  and  costs^  - 

Causes  irantfemd  by  Lord  ChancMw^s  Orders 
29tk  Jan.,  1S47,  to  V,  C.  Wk^tarn^, 

Day  9.  Slade,  fur.  dirs.  and  costs.'    • . 

Lufkins  9.  Luf kins, fur.  dira.  andcosts. . 

Nightingale  9.'Goulboorn,  fur.  dirs.  &  coatk  •     . 

Atkina  9.  Hatton,  fur.  dira. 

Milne  9.  Leo,  Addinaell  9.  Same,  fur.  dirf.  wd 
petition. 

'    Langston  9.  Cosena,  Same  9.  Leader,  tax*  dwk 
and  costs. 

Aahburat  9.  Mill. 

Kennett  9.  Tytiierleigfa 

Lovett  9.  Soames,  t  cao«ea.  flame  9.  Butler. 

Skttmer  9.  Manser ;  Same  tf.  Alec. 

Attorney  •General  9.  Stone. 

Skey  9.  Ody,  fur.  dira.  and  coats. 

Same  9.  Harria,  Whitcway  9.  Ody,  ditto. 

Wall  9.  Wall,  fur.  din.  and  cosu. 

Simpson  9.  Earlea ;  Same  9.  Same. 

Abram  e.  Ward. 

Elliott  V.  L3me ;  JSarae  9.  Symons. 

Norton  9.  Hepworth. 

JKensit  9.  Cre«ay,t  cauaea ;  Same  9.Swann. 

Costobadie  9.  Costobadie  \  Same  v.  Hoilingaworth 

Jackson  9.  Nottidge.  ' 

Odeil  9.  Lockett. 

Wright  V.  Lilley. 

Hall  9.  HaTl. 

Calrert  9.  Richarda. 

FieM9.  Bentley. 

MJoalott  9i  Bradabaw. 

Bond  9.  HarToy* 

tekk  «.  Wakera. 

Hieka  o.  Graham. 

Williama  9.  PowaU  ;  Samoa  9.  DaTiea. 

{Sitaalhchmidt  e.  Lett ;  Same  a.Clowea, 
Warner  9.  Lett,  Same  9.  Clowaa. 
Jeoninga  9.  Bonser;  Same  9.  BaltOB 
Grey  9.  Seabrook. 
Altorney-General  9.  Ward. 
Aze  9.  Aiidiawa. 
Lea  9.  Smith. 
M*Faiteie  9.  tTniflMrwoQd. 
Field  e.BfOwa. 
Hatehurd  a.  Hatchard* 
Sunbuiy  9.  Dunning. 
Hoare  «.  Shaw. 
Farlabeau  9.  Wickham* 


MO 


Niri  Prm$  CauM  LkU^^ParUamemiar^  CosU.-^Lnier  Bom. 


NISI  PRIUS  CAUSE  LISTS. 

Mddlen». 
(Contittiied  from  page  335»  «»fe.) 


O.  W.  F.  Cook 

Philp 

£•  M<  Eidntbn 
Clarko  lad  Co. 
J«  L.  Jones 
Vincent  snd  B. 
Dmweo 
Atkinson 
Edward  Gorott 

F.  T.  Donne 

Thomas  FoHer 

T.  M.  Parker 

Same 

W.  Smith 

Wm.  Whallej 

Same 

Vf.  Wiliiams 

Sargent 

Blackford 

L.  Norton 

JohnBeU 

Bfawe 

Pbilp 

J.  L.  Dale 

U.  T.  Roberta 


£dirard8 
Cannan 
Camegj 
llie  gae«i 
Sparrow 
Coekbum  and 
The  Queen 
The  Queen 
Stacjr 

Scott 

The  Qaeen 

Clerk 

Same 

Wallia 

lindlejr  and 

Beckett 

Feltott 

Wyld 

llie  Queen 

Carter 

Houghton 

Dean 

Httchina 

The  Queen 

BuUer 


Marriott 

Parker  and  others 

Bacon  and  another    . 

Alexander 

PettejT  and  others 

lldertoa 
8.  J.  Bloreatt 

l^maz  and  another 

Sieveking  and  others,  i 
sigoeea,  &c. 

Blacket 
S.J.  The  Juaticeaof  Devon 

Morrison 
S.  J.  Hughea 

Taytor 

Hacnaaara 

Higinbotbam 

Louaada 

Hughea 
S.  J.  King 

Harria  and  another 

Silrerlock 

Wood 

Gibbina 

Broome 

Hall 


CTkidway- 
Tree.  Webber 
Ca.  Donn  and  Co. 
lodt.  W.C.Getae 
Ca.  A.  A.  WaHer 
Proii.  Peraon 
Perjury,  HoU«r 
Indu  Fitipatrick. 
I- 

Diekson  mod  O. 
Ca.  Grimaldi  ead  Co. 

Beevor  and  B. 
Proa.  Hindman  and  H. 
Prom.  Amoiy  mad  Co. 
Tret.  Person 
Dt.  Riekerds  nad  W. 
Prom.  Binns 
Dt.  King  and  A. 
Dt.  CoUey^Smi^aadCo. 
Irfdt.  RiebardMM 
Traa.  J.  HampfaiTs 
Ca.  Newtoa  and  £. 
Pro.  Riekarda  and  W. 
Dt.  Bodntaa 
Indt.  Riekarda  nad  W. 
Pr<^.  G.  fiickley 


NISI  PRIUS  SITTINGS. 
Limdom. 


Adjoonment  Day       *.;....   Tnesday.  Febraaiy  16.  ia«r. 


PARLIAMENTARY  COSTS. 

KottM  of  Cramg«<. 

1  ti***  ^'**  ^  propogedthe  foUowing  raso. 

That  a  taxing  officer  be  appointed,  and  a 

!^    Kr  M?'";?**l*^^'We8  be  authorised 
and  pubhshed  by  Mr.  Speaker. 

That  the  taxing  officer  thaU  present  an  ac- 
count of  ^e  expenses  for  promoting  or  oppoi- 
mg  each  bjU,  dfsthiguisbin^  theamSunt  pSffas 
fees  to  each  House  of  Piu-ffament,  the  amount 
lor  writs  and  other  expenses,  and  for  profes. 
oonal  services.  ^ 


THB  EDITOR'S  LETTER  BOX. 

«  'fcj'^^oous  advice  of  «A  Constant 
^2^  «  to  future  law  reforms  shaU  be 
noticed.  We  shaU  be  gUd  o(  his  further  suff- 
gespSone.  ^* 


The  Analytical  Digest  comprised  ia  sack 
volume  IS  easily  referred  to.  Mr  imrfnir*,  is 
vol.  33,  all  the  points  leUtkig  to  Costa  win  be 
found  at  pp.  224,  394;  on  Attorneys,  at  pp. 
226,  393;  Construction  of  Stittuta  in  £ 
Common  Law  Courts,  122,  535;  in  Eouit, 
322 ;  Evidence,  222,  346 ;  and  so  of  riakag, 
Practice,  &c  Each  number  ooot«ns  a  sectioa 
complete  in  itself,  useful  and  readable,  both  W 
practitioiier  and  student 

A  correspondent,  wkh  reference  to  the  esse 
of  CooAe  V.  Crawford,  on  which  an  artic^  ao^ 
peered  at  p.  267,  ante,  requests  to  direct  3e 
attention  of  our  readers  to  the  following  cases 
as  adverse  to  that  decision,  and  to  remaik  tte 
eminent  convevancers  consider  the  doctrine  it 
propounds  of  the  invalidity  or  impropnelv  od  a 
devise  of  trust  estates  quite  nnaoand/  Be 
refers  to  TOfcy  y.  WoUtenkoime,  7  Ben.  425; 
Hanson  r.Lake,  2  Yo.  &  Coll.  328;  Basieri 
O^mtf^BaOway  Company  y.Ti^nHi,  3  R«l- 
way  Cases,  133;  MiSUmd  GoMtet  Bcilmaa 
Company  v.  Westcomb,  1 1  Sim:  57.        — — ^ 


DiaEST,  AND  JOURNAL  i)F  JURISPRUDENCE. 


SATURDAY,  FEBRUARY  20,  1847. 

im  *   ..*•  Qudd  iingis  sd  mos 

Pertinet,  et  neicire  ToaXvm  Mi,  agitamuft." 

HORAT. 


PRIVILEGES 
COMMONS- 
ARD." 


OF  THE   HOUSE  OF 
"  GOSSETT  V.  HOW- 


Tbb  disruption  ofpolitical  parties,  tbe  mp« 
netary  embarrassments  of  the  country 9  and 
the  urgent  difficulties  with  which  the  legisla- 
ture have  to  grapple»  in  consequence  of  the 
scarcity  of  provisions  in  some  parts  of  the 
United  Kingdom,  have  naturally  drawn  off 
theattention  of  the  largest  portion  of  the  com- 
munity from  the  proceedings  of  the  Courts 
of  Justice,  eren  when  those  proceedioga 
involve  matters  seriously  affecting  popular 
rights.  Perhaps,  the  pressing  importance 
of  the  topics  adverted  to,  sufficiently  ac- 
counts for  the  indiffeiience  with  which  the 
judgment  of  the  Court  of  Error  has.  Appa- 
rently'been  received,  with  respect  to  a 
case  which  in  its  earlier  stages  excited  no 
inconsiderable  degree  of  public  interest 
and  attention.  It  is  the  peculiar  property 
of  decisions  of  this  nature  that  their  influ- 
ence is  not  confined  to  the  period,  or  even 
to  the  age,  in  which  they  happen  to  be 
pronounced;  and  as  the  case  to  which  we 
refer  must  nfii^ftsarily  occupy  a  prominent 
place  in  the  const! tulional* history  of  this 
countrjT,  no  apology  can  h9  raqitisite  for 
supplying  our  reaBess  wiib  materials  for 
forming  an  opinion  for  themselves,  by 
giving  a  brief  outline  of  the  case  and  judg- 
ment lately  pronounced. 

The  case  ot  Howard  v.  GosseU,  as  many 
of  our  readers  will  recollect,  arose  out  of 
the  proceedings  in  Sioekdale  v.  Hwuard, 
Mr.  Howard,  as  thi^  attorney  of  the  phiifi- 
tiff  Stockdale^  neglected  or  refused  to  obey 
the  order  of  the  Speaker,  and  Sir  William 
Gossett,  the  Serjeant-at-Arms  of  the  House 
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of  Commons,  entered  Mr.  Howard'^  honse- 
for  theptirpose  of  taking  him  into  custody; 
and  the  legality  of  this  proceeding  wa»^ 
put  in  issue,  by  an  action  of  trespass  for 
assault  and  fdea  imprisonment,  brought  in 
the  Court  of  Queen's  Bench,  in  which  Mr. 
Howard  was  the  plaintiff",  and  Sir  William 
Gossett  the  defendant.  The  defendant 
in  this  action  jtMtified  under  the  warrant  ofSi 
the  Speaker  of  the  House  of  Commons^ 
which  was  as  follows  :— 

"  Marii$,  4  die  F^truatn,  1840. 

'' Whereas,  the  House  of  Commons  have 
this  day  ordered  that  Thomas  Burton  Howard 
be  sei^t  for  in  the  custody  of  the  Serjeant-at- 
Arms  littending  this  house  ;  these  are,  there** 
fore,  to  require  you  to  take  into  your  custody 
the  body  of  the  said  Thomas  Burton  Howard, 
and  an  mayors,  bailiff's,  sheriffs,  under-sheriffSr^ 
constables,,  headboroughs  and  other  officers  are 
hereby  required  to  be  aiding  and  assisting  ta 
you  or  your  deputy  in  the  eieeulion  thereof — 
for  which  this  ehafi  be  your  sufficient  warrant. 

"  Given  under  my  hand,  this  4tb  day  of  Feb- 
ruary, 1840. 

(Signed)      "  Charles  Shaw  Lefkvrk* 

•*To  the  Serjeant-at-Arms  attend- 
ing the  House  of  Commons.'' 

To  the  defendant's  pleas  of  justifica^ 
tion  the  plaintiff  demurred,  and  after  an. 
elaborate  argument,  the  majority  of  the 
Court  of  Queen's  Bench,  the  late  Mr». 
Justice  Williams  dissenting,  held,  that  the 
Speaker  a  warrant  was  to  be  construed  ia 
the  same  manner  as  warrants  issued  by 
oilier  officers  having  a  limited  jurisdiction^^ 
and  that  it  was  bad  in  law,  as  it  did  not 
disclose  any  sufficient  ground  for  the  plain- 
tiff^s  arrest. 

A  writ  of  error  was  brought  upon  thfa 
judgment,  and  argued  before  the  late  Chier 
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Jastice  of  the   Common  Pleas,  Justices 
OoUman,  Matde^  and  Cresswell,  and  Barons 
^mrket  Alderson^  and  Holfe.      The  judg- 
nent  of  the  caurt»  whkh . wx>iild  appear  to 
hsYe  been  ttfiaiHWMB»  wsm  driivcrtcl  hy 
Parke^  B.     Upon    the   question,   whether 
the  House  of  Commons  was  in  all  cases  to 
4>e  the  sole  judge  of  its  own.  privileges^  or 
Jiow  far  an  order  of  the  House  of  Commons 
would  in  every  case  afford  a  jfMlifieation 
for  acts  done  m  obedience  to  it,  the  Court 
'of  Error  expressly  decided  that  ibey  did 
vDot  feel  called  upon    to  prooouiice    an 
opinion.     The  question  was,   whether  the 
4Speaker*8  warrant  justified  the  plaintiff's 
arrest  ?     If  the  warrant  was  valid  in  Ibroh 
cChe  plaintiff  in  error  was  justified ;  if  the 
"warrant  was  invalid,  it  afforded  no  protec 
tion  for  the  acts  done  under  h.     In  deter 
ilMMBg  tfaiB.  quesliooy  it  was  necesaary  m 
lrii»  £rst  instance  to  conaider,  itpon  whftt 
firinciple,  tbe  wanaat  of  the  Speaker  of  tbe 
Houae  of  Commoiis  directed  t^a  an  officer 
^  the  House aheold  be  construedP    li  it 
were  te  be  construed  with  the  saiae  strict* 
Jtt»  as  the  warrant  of  a  justice  of  the 
^WBee^  or  tbe  judge  of  an  inferior  eeurt^ 
the  waicant  aader  coBsideration  was  un- 
^dwJbtcdly  informal  and  invalid.     Coostm- 
itng  the  warrant  upon  this  prieciple,  it  waa 
«dear\y  defective  in  not  stating;  directly  for 
-what  purpose  the  person  named  in  it  was 
te  be  arrested,  or  1m>w  long  he  was  t6  be 
detained  in  custody.     The  majority  of  the 
judges  of  the  court  below  seemed  to  think 
4ha  W4urraot  waa  bad  because  it  did  not 
^iiiow  on  the  face  of  it  a  sufficient  jurisdic- 
ibn.     The  Court  of  Error,  however^  was  of 
^opinion,  that  the  warrant  of  the  Speaker  of 
Jike  House  of  Commons  was  to  be  con- 
strued upon  the  same  principles  as  a  writ 
issued  from  one  of  the  superior  courts  of 
law.      The  House   of  Commons  was  a 
iMBsnch  or  pert  of  the  High  Court  of  Par 
iiament,  which  is  above  all  tbe  courts  of 
law.      Applying  the  same   principles  of 
^instruction  to  the  Speaker's .  warranto  as 
^they  would  have  been  l>ound  to  do,  if  it 
were  a  mandare  issued  by  one  of  the  su- 
perior courts,  the  Court  of  Error  thought 
it  clearly  valid  and  sufficient.     The  House 
^f  Commons,  as  part  of  the  High  Court  of 
Parliament,  had  a  perfect  authority  to  aot 
in  matters  affecting  itself,   and  was  not 
Iwund  to  state  on  the  face  of  a  warrant 
which  it  issued  to  its  own  officer,  the  Ser- 
i^' K  vl^^^'f t''^?**''  ^^^  formal  matters  which 
^•^Ji^^r^M^^^'^^^  in  the  warrant  of  an  in- 
5^'?^iBmi^ma^i8itnlte.     The  superior  courts  at 
plaimed  and  exercised   the  ( 


same  authority,  and  the  court  was  dearij  of 
opinion  that  the  House  of  Commons  had 
equallywiththesuperiorcourtsanundoQbted 
right  to  take  and  keep  in  euslsdy  anj  penoo 
the  house  asidil  think  gvilty  «f  contempt, 
and  the  Speaker^s  warrant  was  a  suideot 
authority  to  the  Serjeant  for  doing  lo.  h 
bad  been  argued  at  the  bar,  that  if  Bodi  t 
power  were  inherent  in  the  House  of  Com- 
mons it  might  be  much  abused,  and  there 
could  be  no  remedy.  That  was  undoabtedlj 
so ;  but  it  was  pfeciaaly  the  same  case 
with  tbe  exercise  of  the  undoubted  autho- 
rity of  the  superior  courts  at  WestroiDstcr. 
They  must  presume  that  the  exercise  ^ 
the  power  wonid  be  properly  directediiad 
that  if  it  should  happen  to  make  anj  uodoe 
exercise  of  its  power,  the  sense  of  justice 
of  the  house  would,  like  that  of  the  courts 
of  law,  grant  redreas.  They  nest,  thee* 
foae,  reverse  tbe  judgment  of  theQueco'i 
Bench,  and  decide  in  favour  of  the  defead- 
ant  on  all  the  counts. 

Assuming  the  premises  upon  which  this 
judgment  is  founded, — namely,  that  tbe 
House  of  Commons  is  to  be  considered  Id 
the  same  light  as  one  of  the  superior  coum 
of  law — to  be  correct,  thore  is  Kttle  ream 
to  doubt  that  the  conclusion  to  whicii  the 
judges  sitting  in  the  Exchequer  Chanbe 
have  come  ia  sound  and  supported  bj 
authority.  The  analogy  betweea  an  «- 
sembly  constituted  as  the  House  of  Com- 
mons is,  admittedly  without  tbe  power 
even  to  admintster  an  oath,  and  esseotiafij 
defective  in  so  many  of  the  attribotes  oft 
court  of  justice,  does  net  appear  to  be  verj 
strtkmg,  or  when  examined  into,  quite 
perfect. 

At  all  events,  it  must  be  considered  te 
the  opinion  of  a  majority  qf  the  judges  ii 
expressed  in  the  judgment  now  delirered 
by  the  Court  of  Exchequer  Chamber,  vA 
the  important  principles  involved  in  ftit 
decision  must  govern  the  proceedings  of 
all  courts  of  justice,  tmlesa,  indeed,  vt 
could  imagine  that  ^e  judgment  of  the 
Court  of  Error  may  be  reversed  upon  w 
appeal  to  the  House  of  Lords. 

The  House  of  Commons  has  Erected 
that  the  short-hand  writer's  notes  of  tf« 
judgment  of  the  Exchequer  Chamber  sbodd 
be  printed,  and  as  soon  as  a  copy  can  be 
procured  ourreaders  shaft  havethe^psmM 
verba  in  which  the  judgment  of  the  Ex- 
chequer Cliamber  was  pronooncecL 
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PROSPECTS     OF    THE     PROFES- 
SION^LAW  REFORM. 

Although  it  will  be  neeesaary  to  watch 
with  vigilance  the  introduction  into  parlia- 
ment of  any  nneaaure  for  the  alteration  of 
the  law,  there  seems  reason  to  expect  that 
less  mischief  will  be  done  in  the  course  of 
this  sessicm  than  on  several  recent  occa- 


sions. 

It  is  probable  that  the  projects  of  con- 
veyancing reform,  as  we  lately  stated,  will 
be  suspended  for  the  purpose  of  a  more 
thorough  investigation  than  they  have 
hitherto  undergone.  Neither  the  General 
Registry  BiU  nor  the  Short  Form  Convey- 
ancing BiH  will,  we  believe,  be  introduced 
until  the  New  Real  Property  Commis- 
sioners shall  have  made  their  report.  In- 
dividual members  of  either  house  may,  of 
course,  bring  forward  any  specific  measure ; 
but,  until  the  whole  sul^ect  has  been  con- 
sidered, it  may  reasoiuibly  be  expected 
that  the  government  will  not  sanction  any 
partial  aiterattons.  We  are  told,  that  in 
our  announcement  made  in  the  number  for 
the  6th  February^i  there  is  a  mistake  as  to 
some  of  the  names  of  the  intended  com 
missioncra.  It  appears,  however,  that  the 
main  facta  were  correctly  stated,  and  the 
other  names  which  are  spoken  of  can  be 
given  when  definitely  kiH>wn.* 

The  Lord  Chancellor's  Bill  for  amending 
(and,  we  hope,  consolidating)  the  Law  of 
Bankruptcy  and  Insolvency,  will  necessarily 
occupy  much  time  in  preparing  and  set< 
tling.  We  look  for  it  with  considerable 
interest,  and  expect  it  will  comprbe  many 
useful  amendments.  There  are  some  pro- 
visions relating  to  the  rights  of  practi- 
tioners to  be  heard  in  the  Bankruptcy 
Courts,  and  particularly  in  the  country 
districts*  which  will  require  particular  at- 
tention. 

Whibt  the  bar,  as  congregated  in  its 
several  Inns  of  Court  and  each  Circuit 
mess,  and  numerouslv  represented  in  Par* 
liament,  possess  ample  means  of  securing 
the  independence  of  the  general  body,  and 
promoting  the  interests  of  its  members, — 
we  would  again  exhort  the  Attorneys  and 
Solicitors  to  extend  the  sphere  of  the  va- 
rious existing  law  societies,  and  assist  in 
the  establishment  of  others.  Many  large 
districts  possess  no,  associated  body. 
Apart  from  all  other  important  considera* 
tions,  these  societies  effect  much  good  by 


promotbg  (air  and  honoarable  pnictiee 
and  in  tl«  large  towns  law  libraries  haive 
been  formed  and  useful  lectures  delivered 
The  tendency  of  such  associations  cannot 
fail  to  be  beneficial  in  many  respecta. 
Tbey  prevent  irregular  and  improper  pvAC- 
tice;  they  facilitate  the  transaction  of  pro* 
fessionol  business;  and  whilst  they  raise 
the  character  of  the  profession,  they  ad« 
vance  the  mterests  of  the  public.  We 
therefore  say  to  every  attorney  and  sotici* 
tor,  '^  Join  the  law  society  of  your  district; 
do  not  be  deterred  because  it  has  not  ac- 
complished all  you  expected ;  your  acee^ 
sion  will  strengthen,  and  your  su^esttona 
will  assist  iti  Let  there  be  no  upbraidinpe 
of  past  deficiency ;  but  Tend  your  aid  in 
rendering  these  mstitutions  more  benefidai 
in  future.'* 

By  the  onion  of  the  profession,  Urn 
means  of  a  better  system  of  legal  educpt* 
tion  may  be  secured,  the  roles  of  practice 
may  be  improved,  and  the  general  body 
may  advance  to  a  much  higher  position  in 
public  esteem  than  it  has  ever  yet  attained. 


THE  SMALL  DEBTS  ACT. 


*  'rkere  adU  probably  be  seven  commissioners* 


NOTICE   OF   OBDKaS   i»   COUHOlii* 

The  Legal  Observer  of  the  9nd  January^ 
(p.  19?J,)  contained  the  1st  Order  of 
Council  for  carrying  the  Small  Debts  Act 
into  operation,  concluding  with  the  noticCf 
••  that  her  Majesty,  with  the  advice  of  hit 
Privy  Council,  would  take  into  considerc* 
tion  the  propriety  of  making  orders  for  the 
purposes  of  the  act  and  for  putting  the  act 
in  execution  in  every  county  throughout 
England  and  Walee." 

We  ventured  at  the  time  to  point  out 
that  this  general  notice  of  a  wholesale 
order  could  not  be  a  stifiicient  compliance 
with  the  act,  which  evidently  required  a 
special  notice  of  the  order  intended  to  be 
applicable  to  each  county,  and  which  in- 
tended order  should  specify  at  what  places 
in  each  county  the  courts  would  be  holden. 
We  find  that  the  course  then  suggested 
has  been  adopted,  and  our  last  number  (of 
13th  February,  p.  845,)  comprised  a  notice 
of  the  intended  orders  for  each  county, 
and  the  places  where  the  courts  are  to  be 
held. 

It  will  be  observed,  that  the  publication 
in  the  Gazeiie  is  in  effect  a  mere  noticet 
founded  upon  the  report  of  the  Privy 
Council,  recommending  the  orders  therein 
contained,  and  that  afler  the  expiration  of 
a  month  from  the  dale  of  the  publication 
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(6ih  Feb.)  the  propriety  of  making  the 
orderf  will  be  taken  into  consideration. 
The  report  recommiendt  that  the  orders 
should  come  into  operation  on  the  15tli 
March. 

In  the  meantime,  and  before  the  expira- 
tion of  the  month,  we  presume,  any  objec- 
tions to  the  proposed  orders,  or  any  sug- 
gestions for  their  alteration  or  improve- 
ment, may  be  made  by  petition  to  the 
Privy  Council.  Such,  at  least,  seems  to 
have  been  the  intention  of  the  legislature. 

.It  may  be  observed,  also,  that  under  the 
8th  section  of  the  act  (9  &  10  Vict.  c.9o,) 
*^  any  order  in  council  made  for  the  pur- 
poses of  the  act  shall  be  published  in  the 
London  Gazetie,"  Afler  the  proposed 
oifders,  of  which  notice  has  thus  been 
given,  shall  have  been  considered  and 
made,  such  actual  orders  must  therefore 
be  published  in  the  Gazette. 


KEPEAL  OF  ATTORNEYS'  AN- 
NUAL CEKTIFICATE  DUTY. 


We  observe  that  several  petitions  have 
been  already  presented  for  the  repeal  of 
the  attorneys'  certificate  duty, — that  un- 
just and  unie«qual  tax,  levied  on  one  branch 
only  of  the  profession  of  the  law,  and  on 
no  part  of  either  of  the  other  learned  pro- 
fessions. The  petitions  hitherto  presented 
have  not  been  numerously  signed  ;  but  we 
know  that  many  others  can  be  procured 
from  all  parts  of  the  country,  bearing  thou- 
sands of  signatures.  From  information, 
however,  on  which  we  can  rely,  the 
general  opinion  is  that  the  present  is  not  a 
fawmrabU  time  for  any  general  movement. 
We  are  glad  that  a  considerable  number  of 
petitions  have  been  presented,  in  order 
that  the  claim  to  redress  may  be  kept  be 
fore  the  eye  of  the  legislature;  but  until 
the  suffering  in  Ireland  and  Scotland  has 
been  abated,  and  there  appears  some  rea 
sonable  prospect  of  relief  from  impending 
famine,  the  exertions  of  the  profession  to 
obtain  any  personal  advantage,  (however 
strictly  just,)  would,  we  apprehend,  be  not 
only  unsuccessful,  but  be  deemed  ungra- 
cious. The  sense  of  justice  would  be  over- 
whelmed by  the  calls  of  humanity,  and  we 
fear  the  ultimate  success  of  the  measure 
would  be  materially  retarded.  We  would, 
therefore,  venture  to  advise  that  petitions 
be  in  readiness,  but  not  presented  till 
more  favourable  opportunity  occurs. 


BRIEF  NOTES  OF  DECISIONS  IN 
AND  AFTER  HILARY  TERM. 

TAXATION   OF   BILL  OP   COSTS    APTKB  PAT- 
MBNT   UNDSa  PROTEST. 

Upon  an  application  to  tax  a  solicitor's  bOI 
after  payment,  under  the  6  it  7  Vict.  c.  73,  s. 
4 1 ,  the  facts  appeared  to  be,  that  a  party  named 
Parlabean  mortgaged  his  estate  totwopersom, 
who  were  represented  by  Mr.  Harrison  as  their 
solicitor.  The  mortgagees  consented  that  tlie 
mortgaged  premises  should  he  sold,  and  under- 
took that,  upon  satisfaction  of  the  mortgSge 
claims,  they  would  reconvey  to  the  mortgagor 
to  enable  him  to  make  out  a  good  title  to  die 
purchaser.  The  sale  took  place  upon  this  un- 
derstanding in  1846,  and  after  the  sale,  Mr. 
Whtckham,  the  trustee  of  Parlabean,  who  had 
died,  applied  through  his  solicitors  to  Mr.  Har- 
rison, the  solicitor  of  the  mortgagees,  to  re- 
convey  the  property,  but  he  refused  to  let  them 
execute  the  necessary  deeds  until  his  hill  of 
costs  was  paid.  The  bill  was  accordingly  paid 
under  protest.  Mr.  Wickham  now  petidoned 
to  have  the  bill  taxed,  on  the  ground  that  it 
was  paid  under  protest,  and  that  it  contained 
objectionable  items  and  overcharges.  The 
groimd  of  objection  to  some  of  the  items  was, 
that  though  they  would  be  allowed  on  taxation 
between  the  mortgagees  and  the  sohcitor.  yet 
they  would  not  be  allowed  as  between  the 
mortgagor  and  mortgagees. 

The  Master  of  the  Rolls  said,  that  it  was  s 
great  mistake  to  suppose  that  a  protest  at  the 
time  of  payment  was  alone  sufficient  to  sa[veth«" 
right  to  tax.  Protests  went  for  nothing,  nnkas 
there  was  some  other  special  circumstance,  as 
want  of  opportunity  to  examine  the  bill,  which 
was  not  the  case  here.  It  was  an  error  also  ia 
suppose  that  the  mortfi;agor  was  entitled  to 
have  the  bill  of  the  mortgagees'  solicitor  taxed, 
as  between  himself  and  the  solicitor,  on  the 
principle  that  "  everything  was  to  be  struck  off 
which  the  mortgagee  could  not  charge  against 
the  mortgagor  in  the  account  between  titess." 
That  there  were  charges  in  the  bill  which  the 
mortgagee  could  not  charge  against  the  m(»t- 
gagor  in  the  account  between  them,  was  no 
ground  for  taxing  the  bill,  if  the  charges  were 
proper  as  between  the  solicitor  and  mortgagee. 
The  grounds  for  the  petition  were  thet^bn 
reduced  to  that  of  overcnaiges,  but  that  ekme 
was  not  sufficient  to  make  a  bill  taxable  after 
payment,  and  he  should  dismiss  the  petitioD 
with  costs.  In  the  matter  of  Homsdit.  Rolte 
Court,  28th  Jan. 

CONSTRUCTION   OF  WILL. 

Mary  Shearman,  by  her  last  will  bequeathed 
the  whole  of  her  residuary  personal  estate  to 
trustees,  with  a  direction  to  pay  the  income  in 
equal  shares  between  her  three  coi&sins,  Mrs. 
Johnson,  Mrs,  Lovell,  and  Mrs.  Atty,  "  and  at 
their  decease,  to  be  divided  amongst  their 
daughters."  llie  question  was,  whether  ths 
daughters  of  eaqh  cousin  took  their  parent's 
share  on  their  respective  deceases,  or  whether 
the  cousins  were  to  have  the  income  until  all 
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wen  dead,  and  tben  the  whole  fond  wu  to  he 
divided  Amongst  the  daai?hters  of  all  the 
cooflins  equally,  per  capita.  His  lordship  held, 
that  on  the  death  of  each  cousin,  her  daughters 
took  her  share.  Wiliis  y.  Bimglas.  Rolls 
Court,  29th  Jan. 

HABBA8   dORPUS   ACT,  TO    WHAT    COMMIT- 
MENTS  APPLICADLB. 

To  a  declaration  in  debt  by  the  party 
grieved,  to  recover  the  penalty  of  500/.,  (under 
etat.  31  Car.  3,  c«  9,  s.  10,)  from  Lord  Lynd- 
hunt  for  refusing  to  grant  a  writ  of  habeas 
CQKpos  upon,  the  plaintiff's  application,  when 
the  defendant  held  the  office  of  Lord  Chan- 
cellor, the  defendant  demurred,  on  the  ground 
that  it  did  not  appear  on  the  face  of  the  decU- 
ration  that  the  plaintiff,  when  he  applied  for  the 
writ,  was  imprisoned  or  detained  for  any  crime 
or  supposed  criminal  matter.  For  the  demurrer 
it  was  argued,  that  the  whole  scope  of  the  ha- 
beas corpus  act  showed,  that  it  was  only  meant 
to  apply  to  cases  where  parties  were  committed 
for  some  crime  or  supposed  crime.  In  support 
of  this  view,  the  defendant's  counsel  particu- 
larly relied  upon  Huntley  v.  Luscombe,  2  Bos. 
&  P.  530,  where  the  question  was,  whether  a 
commitment  on  a  conviction  under  the  Excise 
Laws  is  a  commitment  for  a  crime  under  the 
act;  and  Rest  v.  Hothouse,  3  B.  &  Al.  420 ;  2 
Chit.  R.  207  ;  where  the  King's  Bench  h?ld, 
that  the  act  did  not  apply  to  a  commitment  b^ 
the  House  of  Commons  for  a  breach  of  privi- 
lege, because  it  was  confined  wholljr  to  cases  of 
comoHtment  for  crime.  The  plaintiff  appeared 
an  person  to  support  his  declaration,  but  could 
scarcely  be  said  to  have  entered  into  any  legal 
argument.  The  court  thought  the  objection  to 
the  declaration  must  prevail,  and  gaVe  judg- 
ment for  the  defendant.  Andrews  v.  Lord 
Lyndhurst,  Q.  B.  9th  Feb. 

CHURCH  RATE  MADE  BY  A  MINORITY,  WHEN 
VALID? 

The  proceedings  of  the  parishioners  of  Brain- 
tree,  Essex,  has  a^ain  given  rise  to  an  import- 
ant decision  on  the  subject  of  church-rates. 
The  question,  whether  the  churchwardens  of 
a  parish,  after  a  rate  for  the  nccessarv  repairs 
of  the  parish  church  has  been  proposed  and  re- 
fused by  a  majority  of  the  parishioners  in  vestr}* 
assembled,  can  of  their  own  sole  authority,  and 
without  any  parish  meeting,  impose  a  valid  rate 
on  the  parisnioners  ?  was  discussed  and  de- 
cided in  the  negative  by  the  Court  of  Queen's 
Bench  in  1840,  in  the  case  of  Burder  v.  Veley 
and  another,  12  Ad.  &  £1.  233.  A  writ  of 
error  was  afterwards  brought  on  that  judg- 
ment in  the  Exchequer  Chamber,  which  was 
argued  with  great  learning  and  ability  by 
the  late  Sir  WiUiam  Follett  for  the  church- 
wardens, (the  plaintiffs  in  error,)  and  bv  the 
then  Attorney-General,  (Sir  John  Campbell,] 
for  the  diasentient  parishioners,  llie  Court  of 
Exchequer  Chamber  affiroaed  the  judgment  of 
the  Court  of  Queen's  Bench ;  but  the  appellate 
tribunal  also  held,  "  that  the  obligation  of  pa- 
rishioners to  repair  the  body  of  the  parish 


ehnrch  is  by  the  common  law,  and  is  not 
qualified  or  voluntary,  but  absolute  and  imp0- 
rative;  and  when  repairs  are  needful  the  only 
question  on  which  the  parishioners  in  veatry 
can  by  law  deliberate  is,  how  the  oligation  may 
be  best,  most  effectually,  and  most  conveniently 
and  fairiy  between  themselves  carried  into 
effect.''  In  the  case  recently  under  considera- 
tion, the  churchwardens  called  a  meeting  for 
the  purpose  of  making  a  rate;  and  a  reasonable 
rate  was  proposed,  to  which  proposal  an 
amendment  was  moved  by  one  of  the  pa- 
rishioners condemnatory  of  the  principle  of 
church  rates,  and  this  amendment  was  carried 
by  a  large  majority  of  the  vestry  meeting  then 
assembled.  The  churchwardens  and  the 
minority  of  the  parishioners  then  assembled 
thereupon  agreed  upon  a  rate,  which  the 
present  plaintiff,  Mr.  Gosling,  refused  to  pav. 
The  case  came  before  the  Court  of  Queen^a 
Bench  upon  demurrer  to  a  declaration  in  pro- 
hibition, and,  after  mature  deliberation,  the 
court  declared  that  the  course  pursued  by  the 
majority  was  not  warranted  oy  law.  The 
amount  and  proportions  of  the  rate  were  fit 
subjects  for  their  consideration,  and  not 
whether  any  rate  should  be  made.  By  voting 
for  an  irrelevant  resolution,  which  was  as  wide 
of  the  question  they  were  called  upon  to  decide, 
as  if  they  had  passed  a  resolution  condemna- 
tory of  the  Queen,  or  voted  the  Established 
Church  a  nuisance ;  the  majority  had  in  effect 
thrown  away  their  votes.  The  proposition  for 
a  church  rate  was  not  met  by  what  could  be 
called  a  real  and  legal  amendment;  smi  in 
effect  it  remained  without  any  amendment 
being  proposed  in  respect  of  it.  The  voice  of 
the  parishioners  who  nad  done  their  duty  could 
not  be  overborne  by  those  who  pursued  a 
course  foreign  to  the  purpose  for  which  the 
meeting  was  convened.  The  msjority  meant  a 
majority  of  those  who  took  part  in  the  proceed- 
ing for  which  the  vestry  assembled ;  and  other 
persons  who  attended  must  be  as  little  coni- 
sidered  as  if  they  were  absent  and  assenting  to 
the  acts  of  those  who  were  willing  to  perform 
their  duty.  Upon  these  principles,  and  in  ac- 
cordance with  the  principles  laid  down  by  the 
Court  of  Exchequer  Chamber  in  Veley  v. 
Burder,  the  court  now  determined  that  the  rate 
made  by  the  churchwardens  and  minority  of 
the  persons  present,  under  the  peculiar  circiun- 
stances  above  stated,  was  a  valid  rate  which 
ought  to  be  enforced.  Judgment  was  therefore 
given  for  the  defendant 


THE  PRESENT  STATE  OF  LEGAL 
EDUCATION.* 

The  state  of  legal  education  is  becoming 
more  and  more  the  subject,  as  well  of 
public  as  professional  attention.      It  is 


*  Letters  on  the  present  state  of  Legal  Edu- 
cation in  England  and  Ireland,  addressed  to 
George  Alexander  Hamilton,  Esq.,  M.  P.  for 
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■Midi  to  be  regretted  that  the  report  of  the 
•pecial  committee  of  the  House  of  Com- 
niODS,  and  the  evidence  adduced  before  it, 
are  so  long  delayed.  We  presume  the 
difficulty  lies  in  completing  the  Report  nnd 
aettlii^g  the  propositions  to  be  submitted 
jiod  the  improvements  to  be  recommended. 
Mr.  Wyse,  tiie  Chairman  of  the  Com- 
mittiee,  to  whom  both  tlie  profession  and 
the  public  are  greatly  indebted  for  origi- 
nating and  conducting  the  inquiry,  being 
now  a  member  of  the  government,  cannot, 
we  presume,  devote  much  time  to  this  im- 
portant subject,  but,  doubtless,  he  wiU 
complete  the  report  as  speedily  as  prac- 
ticable. If  no  early  conclusion  can  be  ar- 
rived at,  it  may  be  advisable  to  give  pub- 
licity to  the  evidence,  and  let  the  report 
follow  hereafter,  though,  doubtless,  it 
would  be  preferable  to  receive  the  opinions 
of  the  committee  along  with  tlie  evidence. 

In  the  meantime  we  find  chat  scattered 
portions  of  the  evidence  make  their  apfiear- 
ance  in  print,  though,  perhaps,  not  strictly 
in  accordance  with  the  rules  of  the  House. 
The  Law  RevieWf  in  the  number  for  No- 
vember, stated  the  effect  of  part  of  the 
evidence.*"  And  in  the  valuable  work  by 
Mr.  Joy,  which  we  shall  now  proceed  to 
notioa,  several  extracts  are  given,  evidently 
derived  fnmi  i^.  careful  perusal  of  the  evi- 
dence. 

We  are  glad  to  find  that  the  cause  of 
logal  education  has  received  the  advantage 
of  Mr.  Joy's  able  advocacy.  His  letters 
on  the  present  state  of  the  question  have 
been  very  opportunely  puUtshed.  He 
treats  of  the  whole  subject  in  a  judictous, 
attractive,  and  ccmcise  manner,  and  has 
arranged  his  work  under  the  following 
heads : — 

*'  1.  Present  state  of  legal  education  m  Ens- 
land  and  Ireland.  Evidenee  of  the  English 
and  Irish  Bar. 

2.  Education  of  foreign  jurists  contrasted 
widi  ^et  in  England  and  Ireland. 

3.  Policy  of  vesting  the  control  of  le|fal  edu 
cation  in  the  bendiers.    Funds  at  their  oom- 
mand. 

4.  Proposed  system  of  legal  education. 
Coaass  suggested  by  the  Benchers  of  the 
English  Inns  of  Court. 


the  University  of  Dublin.  By  HJrary  Hobnes 
Jov,  Esq.,  Barrister-at-Law.  1847.  Hodges 
and Smitl^  Dublin;  Maxwell,  Bell-Yard,  lin- 
c<^'slna.    Pp.151. 

^  We  mre  4a  possessiou  of  raaterisk  for  stat- 
k^akf^eBartofdw  avideace,  but  tbubt  the 
Mpsietyof  doHwao  until  aatheatscaledhyihe 
yarnamwitary  pnblioatioa. 


6.  ladtract  eaneqaeaeea.    United 
and  social  intercourse  amongst  stadenta. 

6.  Policy  of  legal  education  in  Engiaad  of 
students  for  the  Irish  bar. 

7.  Mors!  consequences  of  the  preeent  slate 
of  legal  education  in  England  and  Ivdmd. 
Overstocking  of  both  branches  of  the  pro- 
fession. 

8.  Education  of  attorneys  and  sohaton. 
Evidence  of  Enj^tsh  sod  Iriah  SoUdton. 
Convevanctng  in  Ireland. 

9.  Policy  5(  combining  legal  edocution  wilk 
the  undergraduate  course  in  the  Universities. 
Advantages  of  classical  studies.  Pascal  SBb> 
ststution  of  law  for  the  higher  ms^woatice. 

10.  Indirect  consequences  itf  an  improved 
system  of  legal  education .  A  prafessoriai  dssi. 
Improvement  of  institutional  worica.  PalAc 
law  librsries. 

11.  Study  of  criminal  law.  Changes  pro- 
posed in  England  in  that  branch  of  law.  Tlier 
indirect  effect  upon  l^(al  education." 

On  all  these  topics  of  investigation  Mr. 
Joy  Ims  collected  very  valuable  informs- 
tion,  not  only  from  the  evidence  before  the 
committee,  but  from  vartoua  other  sources, 
and  has  given  the  result  of  his  own  ^ipe- 
rience  and  sound  reflection  on  the  mani- 
fold defects  of  the  present  system  and  the 
several  means  of  improvement  which  oii^ht 
to  be  adopted. 

If  our  space  permitted,  we  should  be 
glad  to  extract  copiously  from  various 
parts  of  these  letters  ;  but  must  confine 
ourselves  to  a  few  prominent  points.  With 
regard  to  the  state  of  education  for  tkehar^ 
Mr.  Joy  says^- 

*'  When  the  ancient  system  of  legal  edaca- 
tion  in  England,  tncludina  readings,  mooli^gs, 
and  exercises,  began  to  aecline,  under  wfaidi 
system  there  were  assuredly  much  more  pro- 
found lawyers  than  have  ever  been  since.  Lord 
Bacon  lamented  the  want  of  a  systematic  edu- 
cation for  the  bar,  and  contemplated  the 
foundation  of  a  university,  to  be  chiciy  de- 
voted to  the  acquisition  of  juridical  knowledge, 
and  to  prepare  men  for  public  and  official  ^e. 
The  opinion  and  testimony  of  auch  a  nsan 
ought  to  encourage  any  attempts  to  cairy  iaSo 
eiect  the  improvement  of  legal  eduoatieB. 

"  At  the  fwesent  day  one  may  be  admitted  So 
the  bar  without  any  previous  prqaaatioo.  He 
need  not  have  read  any  book  either  of  law  or 
equity.  There  is  no  one  to  inquire  wfaedicr  he 
has  or  not.  Let  him  moduee  acertificaae  ef 
having  eaten  so  many  uinnen  at  the  inaa  cf 
court,  and  having  paid  the  accmlomed  ftm, 
and  he  is  at  once  admitted,  without  any  tact 
either  of  his  aioral  or  his  iatettectaal  cJuuaUer, 
or  of  his  acquirements.  This  aoa&ds  -mrf 
absurd.  It  is  oidy  long  use  that  coald  lasder 
one  insensible  to  aacfa  a  stats  of  thu^ga.  It  is 
no  answer  to  say— aMa  arlm  saa  not  w«0  ^a- 
pared,  aad  who  aas  aat  i  nrnpiasat,  wH  swt 
rise  in  the  peolaaaion. 
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^*  Qui  cnpit  optatam  cartu  coatiogere  mstam 
Multm  talit  Fecitque  puer* 

^Let  it  be  resiembered  in  wbese  hands  the 
Mtranage  <tf  the  yoang  lawyer  prmcipally  liee. 
in  the  present  crowded  state  of  the  profession, 
arising  in  gfeat  part  from  the  want  of  any  edn- 
cational  test^the  opportunities,  as  Mr.  Starkie, 
Q.  C,  obeerves,  of  young  men  becomini^  known 
depends  venr  sEraeh,  not  npen  superior  talent, 
but  upon  the  patronage  of  solicitors,  which 
previous  education  woidd  in  some  measure  ob- 
viate. I  believe  that  attornies  of  respectability 
find' themsehree  often  in  a  painful  dilemma 
from  the  importunate  pressiiq^  for  patronage 
from  brothers-in-law,  cousins,  nephews,  and 
other  kinsmen,  who  deeni  their  relationship  a 
sufficient  dahn,  irrespective  either  of  their  ac- 
qniremeDts  or  oonpeitencv,  to  take  ia  hand  the 
cases  of  clients,  who  edaom  xni|nire  or  loiow 
to  what  ooonaei  ihsir  interests  are  intmated, 
whidi  they  Isavs  very  much  to  the  choice  of 
their  attorney." 

Mr.  Joy  then  adverts  lo  the  following 
evidence  of  Mr.  BethcU  i — 

'"That  an  individual  taking  up  a  book  of 
modem  reports,  and  observing  the  manner  in 
which  cases  are  aigued,  will  not  detect  in  them 
evidence  of  any  great  extent  pf  reading,  of  any 
laiqge  acquaintance  with  the  principles  H>f  the 
science  of  law,  any  familiarity  with  tlie  works 
of  any  foreign  or  ancient  jurists,  which  are 
deemed  in  all  other  countries  to  constitute  the 
baaia  of  legal  education.  He  will  observe  in 
arguments  a  mere  habit  of  calling  upon  the 
memory  for  the  citation  of  what  are  more  or 
less  apt  instances  ol  acyudication  of  similar 
points  found  in  the  reports ;  an4*  in  truth,  the 
argument  is  most  frequently  a  mere  .task  of 
memory  rather  than  of  the  enunciation  and  ap- 
plication of  legal  principles.  Some  step  should 
be  taken  for  checking  tne  amaaing  number  of 
n^KRts,  which  will  be  found  a  most  serious 
eiril  in  the  administration  of  justice. 

*'  *  The  accumulation  of  reports  becomes  now 
80  great  a  burden  upon  tbe  student  and  the 
judge,  that  not  only  is  the  student  unequal  to 
the  task  of  anything  like  collecting  or  arrang- 
ing them,  but  the  judge  is  in  perpetual  appre- 
henaon  lest  some  conclusion  doived  by  him 
from  principles  may  be  found  to  be  at  variance 
with  aome  reported  dedaioa  contained  some- 
where or  other.' 

'*  Mr.  Bethel!  add^,  '  Although  I  have  no 
doobt  that  the  inconvenience  xnight  be  reme- 
died by  a  better  system  of  preliminary  educa- 
tion, grounded  upon  broader  and  more  philo- 
sophic principksy^hich  would  check  the  prac* 
tice  too  general  amongst  us  of  substituting  de- 
cimona  mr  what  I  may  denominate  reasoning 
upon  principles ;  yet  I  think  the  evil  of  the 
fluilUplication  of  reports  mig^  receive  a 
shorter  and  quicker  remedy  by  aome  ^gned  on 
resolution  by  the  judges  on  Uiis  subject.'  '* 

Then  as  to  the  «dvcation  of  attameys 
and  9oUeitor9f   Mr.  Joy  notices   the  tes 


timony  of  eeveral  members  of  that  brands 
of  the  profcflsioni  which  shows,  he  thinba^ 
that  both  in  England  and  Ireland,  the 
want  of  a  sufficient  suitable  education  for 
that  profession  is  sensibly  felt. 

"  ^r.  T.  D.  Latouche,  who  has  been  nearV 
twenty  years  in  that  profession  m  IrelaoC> 
says,  mhis  evidence,  that  he  is  not  at  all  satia- 
fied  with  the  present  state  of  the  profession^ 
and  that  there  is  a  total  want  of  legal  eilacatioo^ 
except  the  mere  practical  routine  of  the  soUcW 
tor's  office;  that  no  opportunities  are  afforded 
of  acquiring  anvthiag  but  the  practical  detailsu 

*'  Mr.  Pierce  Mahony  states,  that  he  has  bees. 
thirty-two  years  in  that  pro^rasion,  and  gives 
as  Uie  result  of  his  long  experience,  that 
"  families  in  Ireland  are  exposed  to  very  great 
evils  from  the  want  of  competency  on  the  part 
of  sohcitors  in  drawing  up  deeds  in  frmuly 
tranaactions ;  and  that  we  chief  part  of  litagSK 
tion  is  the-friiit  of  want  of  competency  on,  tte; 
part  of  the  attorneys.'  Sir  Geoige  Stephen 
gives  a  very  similar  character  of  many  members 
of  his  profession  in  England.  There  are  about 
one  thousand  six  hundred  practising  soliciton 
and  attorneys  in  Ireland.  The  number  also  iat. 
England  is  so  great,  Uiat  Sir  George  Stephen 
says,  '  as  far  as  his  acquaintance  in  his  pro* 
fession  enables  him  to  speak,  not  moie  than 
one-third  are  earning  sucn  an  income  by  their 
profession  as  will  enable  them  to  maintaiik 
themselves  and  their  families  in  respectability/ 
He  sujg^gests  that  no  one  should  be  admitted  ar. 
an  articled  derk  until  eighteeir  yjears  of  age,, 
and  that  he  should  pass  an  examination  by  a. 
competent  authority  when  articled,  and  that  n»« 
one  be  admitted  into  the  profession  earlier  than 
twenty-two  years  of  age ;  and  that  the  term  of 
clerkship  should  be  reduced  from  five  yean  to- 
four,  a  previous  ^neral  education  of  a  compa*- 
tent  character  bemg  required. 

''The  Incorporated  Law  Societjr  in  England 
has  made  considerable  efforts  to  improve  the* 
education  of  this  portion  of  the  legal  professiosk. 
It  consists  of  about  fourteen  hundred  mendbese^ 
Law  lectureships  and  a  library  have  been  esta*^ 
bh^ed.  Each  lecturer  (a  member  of  the  faarjt 
is  pud  one  hundred  gmneaa  for  twelve  lectusear 
and  besides  the  members  of  the  society,  wfae^ 
attend  in  right  of  Aeir  membership,  about  two 
hundred  articled  clerks  attend  those  lecturea^ 
each  paying  two  pounds  for  the  several  comaaa 
in  the  year.**  The  hsctores  might  be  made  nina- 
useful  and  effective,  if  oral  and  written  exaaoa^ 
nations  were  connected  with  them.  There  ia 
not  (or  was  not  very  recoitly)  any  daaa  \Xt^ 
struction  or  examination  by  the  lecturer.  TOe. 
system  is  therefore  imperfect  Lectures,  espe- 
cially to  such  a  dass,  without  dass  inatmcddft 
and  examinationa  must  be  comparitively  insf^ 
fective.  Should  lectures  and  examinationa  he? 
estal^hed,  whether  for  instmction  of  atudeflU* 
for  the  bar,  or  of  those  intending  to  be  solka^ 
tors  or  attorneys,  some  etcellent  auggeitiniift 


•  Sea  evidence  of  Mr.  Maogham,  SeeteiMg 
of  the  laeorporated  Law  Socm^. 
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for  Impressing  the  subject  of  tbe  lectures  upon 
the  mind  of  the  student,  and  for  exercising 
and  developing  bis  intellectud  powers,  will  be 
/ound  in  a  little  work^  called  'Lessons  on 
Reasoning,'  ascribed  to  tbe  Archbisbop  of 
Dublin,  and  adapted  for  class  instruction. 

''  Since  tbe  establisbment  of  tbese  lectures, 
Ibe  articled  clerks  in  London  bave  sbown  a 
fjeat  anxiety  to  improve  tbemselves  as  a  class; 
and  tbey  bave  recently  submitted  a  memorial 
40  tbe  Lord  Chancellor  and  tbe  Master  of  tbe 
Rolls,  intimating  their  desire  that  some  perma- 
aient  and  efficient  steps  should  be  taken  to  im- 
prove and  systematize  their  education.  They 
state,  that  tbe  examination  now  adopted  in 
England,  preparatory  to  admission  as  an  at- 
torney or  solicitor,  has  been  of  great  advan- 
tage ;  but  that  there  is  no  institution  calculated 
to  assist  the  articled  clerk  in  his  studies ;  and 
that  he  has  to  struggle  with  so  many  difficulties, 
<Chat  be  too  often  abandons  himself  to  a  despair 
of  ever  acquiring  a*  sound  or  comprehensive 
knowledge  of  his  profession.  They  propose  a 
eociety,  not  coUegiate,  but  institutional,  to  be 
an  auxiliary  to  the  office  or  chambers,  where 
the  theory  and  principles  of  tbe  law  may  be 
adequately  learned.  It  appears  from  tbe  evi- 
dence of  Mr.  Maugham,  an  English  solicitor, 
and  of  Mr.  Pajme,  an  articled  clerk,  that  many 
articled  clerks  in  London  study  for  six  and 
'Sometimes  twelve  months,  under  a  barrister  or 
convevancer,  previously  to  becoming  attorneys. 
Mr.  Payne  says,  '  that  it  can  scarcely  be  ex- 
pected from  solicitors,  whose  time,  if  tbey  are 
in  practice,  is  to  much  occupied,  to  look  after 
the  education  of  their  articled  clerks,  who  are 
left  almost  entirely  to  themselves ;  and  the 
4>eriod  of  their  apprenticeship  is  generally  oc- 
cupied in  Uttie  more  than  technical  forms.' 
«  "  He  seems  to  contemplate  no  opposition  on 
the  part  of  solicitors  allowing  an  hour  or  two  in 
tbe  day  to  be  taken  from  the  occupations  which 
ihe  articled  clerks  now  have,  and  applied  to 
study,  or  to  lectures,  as  the  advantage  which 
the  sc^citors  would  indirectly  derive  would  in- 
finitely counter-balance  the  loss  of  time  for 
that  period.  He  states,  that  the  expenses'  of 
education  of  an  articled  clerk,  even  in  its  pre- 
sent imperfect  and  unsatisfactory  state,  iuclud- 
ing  the  fee  to  his  master,  are  from  five  hundred 
pounds  to  twelve.  Should  he  go  to  a  barrister 
.for  the  purpose  of  carrying  out  his  education, 
be  incurs  a  fee  at  tbe  rate  of  one  hundred 
guineas  a  year.  The  same  witness  appears  to 
say  that  after  they  bave  passed  their  examina- 
tion for  admission  as  attorneys,  a  great  number 
of  aiticled  clerks  place  themselves  under  a  bar- 
cister  for  at  least  six  months. 

"  In  Ireland,  also,  there  is  a  society  of  tbe 
attorneys  and  solicitors,  tbe  objects  of  which 
ai^  partly  tbe  institution  and  support  of  a 
library  for  the  use  of  the  profession,  and  the 
providing  means  for  tbe  instruction  of  ap- 
{irentices. 

"A  committee  of  that  society  has  recom- 
mended that  it  should  be  one  of  the  principal 
4obiects  of  tbe  society  that  lectures  should  be 
■ddvered  to  afford  an  improved  system  pf  edu- 


cation in  the  theory  of  tbe  law,  and  in  theroki 
and  practice  of  the  courts. 

"They  recommend  also  that  it  sbonldbea 
further  object  to  preserve  the  rights  and  i«in- 
leges  of  the  profession,  and  to  guard  its  respee* 
tability  by  a  vigilant  attention  to  the  present 
tion  of  upright  and  honourable  practice,  and  to 
prevent  tne  apprenticing  of  uneducated  and  io- 
proper  persons,  and  their  admianon  to  the 
profession." 


REFORM  IN  THE  MASTERS'  OFFICES 
IN  CHANCERY, 


A  VRRY  judicious  Report  from  tbe  Eqiotf 
Committee  of  the  Law  Amendment  Society  was 
read  at  a  meetine  of  the  society  on  the  I7di 
instant,  in  which  various  suggestions  were 
made  for  improving  the  mode  of  proceediBf 
in  the  Masters'  Offices. 

Mr.  S.  Miller^  in  moving  that  the  report  be  re- 
ceived, entered  into  various  details  fcir  the  pur- 
pose of  showing  the  evils  of  the  present  system 
of  procedure  in  the  Masters'  Offices,  and  tk 
advantages  likely  to  result  from  an  alteratioa, 
founded  upon  the  propositions  contained  in  ths 
report,  and  concludea  his  observations  by  cr- 
pressing  his  belief,  that  those  propootioas  if 
acted  tipon  would  prove  most  beneficial,  bodi 
to  tbe  suitors  and  tne  practitioners  of  the  cowt; 
to  suitors,  by  enabling  them  to  obtain  speedy 
and  effectual  justice  at  a  greatly  reduced  es- 
pense,  and  to  solicitors  by  relieving  them 
from  an  intolerable  weight  of  unmerited  tk- 
loquy,  and  at  the  same  time  releasing  a  c€o- 
siderable  quantity  of  their  capital  which  b 
now  unprofitably  locked  up  during  nnrea- 
sonable  periods;  but  he  added,  that  if  his 
notions  on  the  latter  point  were  not  v^ 
founded,  and  if  the  proposed  changes  were 
likely  to  reduce  any  fair  quantum  of  tirofessioml 
charges,  he  trusted  tbe  members  ot  the  aodetf 
who  wp.re  practitioners  in  the  court,  of  whoa 
be  knew  there  were  several,  would  oflfer  their 
suggestions  to  guard  agunst  such  a  resalt,  ia 
order  that  a  prbper  scale  of  fees  might  be 
settled;  for  he  was  satisfied  it  was  of  tbe 
highest  importance  to  the  community  that  the 
practitioners  in  the  Court  of  Chancery  should 
DC  most  respectable,  and  that  respectability 
could  onlv  be  ensured  by  a  just  ^preciatioii 
and  a  lioeral  remuneration  of  professkmal 
services. 

Mr.  Miller  also  stated,  in  the  course  of  his 
observations,  that  tbe  committee  bad  tbe  sane- 
tion  of  the  highest  judicial  authority,  untS 
lately  presiding  in  Ireland,  for  stating  that  tbe 
mode  of  procedure  suggested  by  the  most  ma- 
terial of  the  propositions  contained  in  the 
report  had  been  acted  upon  for  tome  years  oast 
in  the  Master's  office  in  that  country,  and  bad 
given  the  greatest  satisfaction* 


Ckam!€rif  <mdBdMkng^tey  Brform.^N0w  EeeleHaHkal  Commaion: 


CHANCERY  AND   BANDRUPTCY  RE- 
FORM. 

7b  ike  EtRtar  qf  the  Legal  Observer.^ 

Sib, — Since  we  aie  led  to  expect  eome 
changes  in  an  extensive  nature  in  Chancery 
Practice,  and  the  law  of  Bankruptcy  and 
Insolvency,  you  would  do  well  to  urge, 
through  the  mediufn  of  your  valuidile  and 
powerful  work,  the  necessi^  of  totalfy  instead 
of  partfy  only,  repealing  previous  acts  and 
aboliahiii^  previous  rules  upon  the  matters 
in  question,  so  as  to  render  the  new  laws  and 
rules  uUeUigible  and  lees  iroublesome  to  the 
profession,  and  consequently  more  valuable  to 
the  public. 

If  the  orders  of  May,  1845,  had  swept  away 
all  former  orders  and  reordered  such  parts  as 
were  wished  to  stand,  and  have  made  less  con- 
fusion and  variety  in  time,  such  as  twelve  days 
for  this  act,  and  thirteen  days  for  that  act,  they 
would  have  been  rendered  more  simple  and 
valuable  to  the  profession  and  beneficial  to  the 
public;  just  look  for  one  moment  at  the  valu- 
able time  occupied  in  construing  them.  I  hope 
shortly  to  see  the  rules  of  the  court  revised  once 
more,  even  all  those  of  1845  abolished,  and  a 
new  set  sufficiently  simple  for  the  profession 
to  understand,  for  who  at  present  knows  what 
parts  are,  or  are  intended iooe,  abolished? 

Acts  of  parliament  should  also  be  extensive, 
and  repeal  all  former  acts  upon  the  subject. 
Who  knows  how  to  proceed  at  bankruptcy  and 
insolvency  as  the  law  stands  at  present  ? 

So,  greater  i^gularity  and  untformity  might 
be  observed  in  the  charge  for  office  documents 
{ifanjif)  in  the  public  offices,  and  in  the  holidays, 
and  hours  during  the  day  for  keeping  public 
offices  open ; — in  this  latter  point,  uniformity 
might  exist  both  at  common  law  and  chancery. 
Again,  might  not  all  the  public  officers  be  paid 
by  salary  only,  and  let  the  suitor  pav  a  limited 
and  certain  fee  upon  one  or  two  of  the ' 


Btepsr  in  a  suit  or  action?  You  have  the 
power  of  doing  much  towards  such  improve- 
ments, as  your  work  is  much  looked  up  to 
by  our  profession,  especially  since  you  made 
the  alteration  a  few  months  ago  in  the  mode  of 
conducting  it. 

A  Constant  Rstadsr. 


NEW  ECCLESIASTICAL  COMMISSION. 


Thb  following  is  the  substance  of  the  New 
Commission  for  inquiring  into  the  state  of 
the  present  bishoprics,  with  a  view  to  separat- 
ing some  of  them  and  establishing  four  new 
ones. 

**  Whereas,  with  a  view  to  the  better  spiritual 
care  of  our  subjects  in  England  and  Wales,  it 
is  our  intention  that  a  measure  should  be  sub- 
mitted to  parliament  for  continuing  the  bishop- 
rics of  Saint  Aeapk  and  Bangor  as  se|)arate 
bishoprics,  and  for  estabUshing  forthwith  a 
bishopric  of  Manchetter,  and  also,  as  soon  as 


conveniently  may  be,  three  other  bishoprics; 
and  to  that  end  we  deem  it  expedient  that  full 
and  attentive  consideration  should  first  be  given 
to  the  state  of  the  several  bishoprics  in  Eng- 
land and  Wales,  as  hereinafter  more  particu- 
larly set  forth : — 

"  Know  ye,  therefore,  that  we  have  authorised^ 
and  appointed,  and  do  by  these  presents  au- 
thorixe  and  appoint  William  Archbishop  of 
Canterburv,  Cnarles  Christopher  Baron  Cot- 
tenham,  Edward  Archbishop  of  York,  Henry 
Marouis  of  Lansdowne,  Henry  Thomas  Earl 
of  Chichester,  Edward  Earl  of  Powis,  John 
Russell  (commonly  called  Lord  John  Rua-- 
seU),  Charles  James  Bishop  of  London,  . 
Edward  Bishop  of  Durham,  Charles  Richard 
Bishop  of  Winchester,  John  Bishop  of  Lin* 
coin,  John  Bird  Bishop  of  Chester,  Sir  Geoige 
Grey,  and  Sir  Charles  Wood,  or  anv  three  or- 
more  of  you,  to  consider  the  state  of  tne  several 
bishoprics  in  England  and  Wales,  and  of  the 
several  dioceses  as  now  subsisting,  or  as  prop^ 
posed  to  be  newly  arranged  by  and  under  the 
provisions  of  6  &  7  Wm.  4,  intituled  '*  An  Act 
for  canning  into  effect  the  Reports  of  the 
Commissioners  appointed  to  consider  the  Stats 
of  the  Established  Church  in  England  and 
Wales,  with  reference  to  Ecclesiastical  Duties 
and  Revenues,  so  far  as  they  relate  to  Eoisco- 
pal  Dioceses,  Revenues,  and  Patronage,"  with 
special  reference  to  the  extent  and  boundaries 
of  the  said  dioceses  respectively,  and  the  num- 
ber of  benefices,  and  the  amount  of  population, 
within  the  same : 

"And  to  devise  and  suggest  the  most  conve* 
nient  and  advantageous  position  of  such  other 
additional  bishoprics  respectively,  and  the 
names  thereof,  and  the  proper  extent  and 
boundaries  of  the  dioceses  thereof,  and  how». 
and  when,  and  in  what  order,  and  subject  to 
what  conditions  and  regulations  such  addfitional 
bishoprics  should  be  established : 

"  And  also,  whether  any  and  what  aUerations- 
may  advantageously  be  made  in  the  extent  and 
houndariee  of  the  several  dioceses  in  England 
and  Wales  as  now  subsisting,  or  proposed  to  be 
newly  arranged  by  and  under  the  provisions  of 
the  said  recited  act;  and  also  to  consider  and, 
suggest  what  amount  of  income  out  of  any 
property  or  revenues  now  or  hereafter  in  the 
hands  or  at  the  disposal  of  the  Ecclesiastical 
CVimmissioners  for  England,  applicable  to 
Episcopal  purposes,  it  would  be  proper  to 
assign  to  the  Bishop  of  Manchester,  and  to  the 
bishops  of  the  other  additional  bishoprics  re- 
spectively, regard  being  had  to  the  drcilm*- 
stance  that  we  do  not  contemplate  the  issuing 
of  our  writ  to  such  nlw  bishops  to  sit  and  vote 
as  Peers  of  Parliament,  except  as  vacandes 
bhall  from'  time  to  time  occur  among  the- 
number  of  bishops  of. England  and  Wales  now^ 
so  sitting  and  voting : 

"And  further,  to  consider  and  suggest  whether* 
by  reason  of  any  suggestions  rdating  to  the 
premises  which  mav  be  offered  by  you,  it  ap^ 
pears  to  be  advisable  to  make  any  and  what  al- 
teration, either  temporary  or  permanent,  in  ibfi 
amount  already  assigned,  or  intended  to  be  %8-> 
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voeiled  aei  of  bM  kl0  INm^  ••  ^  >>^<»^  ^ 
4my  of  tU  bkfaoM  <iCa»  eaklini  MM  of  Bag- 
land  and  WalM.^' 

The  uanaLpoMM  am  eoBiemd  liar  Mvmoii- 
ing  witnesses  and  compelling  the  piodiKtm  of 


iOtk  Februar^lMT^ 


3BZ£CTI0N8  FftOM  CQRRKSFON- 
DENGE. 

■^ttm  AfrToiHnrr'9  MivxrAh  e»im?TCATB 

DUTT, 

7b  the  Sdltar  of  (he  Legal  O^swer. 
Bxs>— Another  year  bn  gone  by — another 
certificate  du^  baa  been  pauC  and  yet  but  little 
or  no  progre8s.baa  been  made  mobtouning  the 
mgotX  of  that  unjoet  and  oj^preaaive  tax— unjoat 
^w  it  is  a  tax  exduaively  imposed  cm  one  pro** 
feision,  and  more!,  only  on  a  part  and  the  least 
^ealthy  part  of  a  profession^  and  oppressive  as 
it  taxes  equally  the  man  with  a  large  practice 
whose  profits  can  easily  bear  the  ciiIU.and  the 
Jgowag  beginner  striving  to  gun  a  livelihood 
wiUiont  having  iccoiuaato  the  sharp  practiui 
and  dishonsst  means  which  are  too  ofitenresort 
to  by  some  members  of  onr  profession.  How 
u  it  that  alAough  it  is  now  admitted,  that  the 
certificate  tax  is  ui\)ust  and  (4>pressive,  all  argn* 
tnents  in  its  favour  having  been  refiited,  that  it 
atiD  exists,  and  that  the  members  of  the  Law 
InstfaUition  have  not  more  exerted  themselves  to 
dhtew  iiinpiid?  The  only  answers  that  I  can 
naagine  are^^that  no  Ghanoellor  of  the  Ex- 
chequer  will  abolish  a  tax  so  easily  kvied  and 
ao  semnnerative  unless  (breed,  to  do  so,  and 
liMii  the  members  of  the  Law  Institution  being 
j«Hali|raider  membem  of  the  profession  and  in 
lnrg<e  practice^  have  not  the  time  oc;  efMi^>  or 
re«sost  to  induce  them  to  use  every  exertion 
to  obtain  its  repeal*  and  the  payment  of  the 
doty  being  to  them  a  mere  trifle,  not  consider* 
ing  the  oppresive  nature  of  it  on  the  younger 
members  of  the  profession.   Why  is  not,  * 


fDR,  ^  nreetiafp  of  iw  wUfe  of  Ihe  vMfiBBHn 
called  to  consider  tbe  bestimeans  of  acting  and 
of  agitating  until  we  obtain  the  repeal  of  thb 
tax?  and  why  should  not  the  committee  of  the 
Law  InstStntion  call  sudl  a  meeting?  sorely 
th0yanti»pwp«rpaiiiBsf»dB.aoi.  Oslykt 
tlw  praftasbansft  its  jasteiniBaBre:«Bd  psMr, 
bft:eiMigel«rsBd  a<stive»j«d  bsfo— satathwywr 
s  passed  over  our  hnsfh,  I  £ael  aassKcd  ihst 
w»  shaU  have  aa  iMgw  l»  cwnplaiB  of  this 


A  YomMc  PuMVii 


eoitvwTAnejRre  »t  bwbwp.  — i^w  «■- 

PORTS. 

gb  Me  Editor  qf  Oe  JLeyg  Obmi  ssr. 

StR,— The  unnecessary  delay  wbidtnow  so 
f^uentlv  occurs  in  the  completion  of  hv 
bo^s  published  in  parts,  is  the  subject  of^ 
neral  comprint  in  the  profbssion  i  vdA  the  m- 
convenience  to.  us  is  the  greater,  inasmnch  as 
a  book  which  is  so  publish^  genecany  occnpes 
the  position  of  a  standard  work. 

Editors  and  pubfisbers  would  doubden  pie- 
fer  publication  being  deferred  until  the  oooir 
pletion  of  their  labours ;  and  in  bringiiHC  out  i 
portion  onty  in  the  first  instance  are  actiated 
Dy  a  desire  to  accommodate  the  profesaon: 
but  what  we  blame  them  for  ia  unieasonabfe 
delay.  This  is  pArticulaiiy  chargeable  agaiast 
those  concerned  in  the  comd|etion  of  the  woiis 
at  the  head  of  this  letter.  The  first  vokusie  cf 
the  new  edition  of  the  Practice  waa  pubEd^ed 
upwards  of  a  year  ago ;  and  it  waa  atated  ia 
the  advertisement,  that  tiie  second  Tcdnme  wis 
then  in  a  forward  state  ;  the  appaaranee.  bow^ 
ever  of  the  second  vobime,  and  of  the  remainiier 
of  the  Forms,  is  now  almost  despaired  of.*  The 
promises  of  Mr*  Sweet  also  (even  allonriq^ 
for  the  recent  changes  in  property  Inr)  ban 
been  long  due. 

The  standard  (aw  Reports  are  not  eaoenft 
from  the  charge^ 

aw. 


CANDIDATES  PA3SED  AT  THE  EXAMINATION. 
mary  IVrm,  184^ 


IVbsMt  qf  CunMtatee. 

Bntamin^  Bidiard  «       • 
Beddoe,  Henry  Child     • 
BeU,irilliam,W. 
SoilMe,  John  James 
Btistow,  Ebencttr  John. 


y  Joseph,  jun. 
Byam,  William  Henry  •  « 
CSikxpenter,  Alirad  Benjimia  • 
iSiorlton,  John  Hkntobottom 
Oockrsm,  George  Woodbury  • 


jb  isMMt  Affieftd^  ilaiipsie^  ^ro* 

Arthur  John  Knapp,  Bristol 
Geoige  Maeefield,  Ledbury 
Henry  Hill,  4,  Verulam  Buildings 
Glvnn  6ryUa»  Helston 
John  Stogdon»  Exeter 
Frederick  Talbot,  47,  Bedford  Row 
Radiard  John  Bridge^  Bristol 
Richard  Baynes  Armstroog».89  Stapk  Inn 
Sanrael  Chodton*  Runcorn 

John  Leoasaor^  Tivertna— Thomas  Ui^  3Ua 
TivaitQn 


«  The  and  vol.  of  ArdiboM's  Practice  and  the  tnd  Pittt  of  the  Forms  an  just  piib]]sb0d.^BB. 


AmcKAiftr  Fttittt  at  the  Ekamffuahn. 


m 


Collins,  Nathaniel  Kyrle 
Cook^Robert. 


Copeman,  Thomas  \ 
Coyte,  JtaatM  • 

dirshant,  W ilfiaoEi  Oeoiige 
dittSy  JonfDy  jttn*    •        •        • 
Dennis,  Thomas  Jolin    . 
Drake,  Tbofloas  Edward,  jua.  • 
Eastwood,    Abraham    Green- 
wood   -     •         •        •        • 
Edmands,  Charles  Henry 
Edmonds,  Robert  Gard  . 
Edwartis,  Edmund  Butler 
Fear,  Ezekiel  Bvans 
Fisher.  Chaiies  Hawkins 
Freston,  Wmiam  Antony 
Fryer,  James  Joserh 
Girlii^,  Nathaniel  . 
Green,  Robert  Yeoman  . 
Heylin,  Richard  Featherston- 
hangh         •        .        •        • 
Hitch,  John  Woithas  AxBatt 
Holmes,  Whitaker .        •        • 
Howard,  Alfred  George  . 

Ingram,  Frederick  • 
James,  John  Crimes 
Johnson,  Frederick  Augustoa  • 
Joaes,  Hugh  •        .        •        • 
Jones,  WiUiam 
King,  John  Algernon  • 

Lawnnce,  John  Wllhaxa 
Leakey,  James  Shirley    . 

Lewis,  Charies  £d vard  • 
Lock,  Hemrr  .        • 
Loregrove,  Joseph.        .       «• 
Mnmaml,  Geoq^e*  jiuk  •       • 
MajhewvJohA 
OldhaiB,  Edwin      « 
Offbrd»John.        •        •        • 
Partridge,  Joeqih  Axthnr 
Pemheiton,  Stephen  Joha 
Perdral,  Arthur 
Plitlby,  Henij  Adams    • 
Phillips,  John 
Piatt,  Edward  John 
Poole,  Henry  Davis 
Porter,  Geoi^  Twynim  • 
Read,  James,  jun.  . 
Richardson,  Henry  Marriott  • 
Richardson,  Martin,  jun. 
R^ers,  Edw.  John  BoulderaMi 
Saxby,  Richard 
Seaman,  Frederick  William    . 
Selwyn,  Frederick  Michael 
Sberweiod,  Frederick 

8ndl,  WiliMB  Henry     1       I 
StMie,  Joseph 

VBdsrwMd,  H«Kh  FMoriek  • 
WaiiiiBgtom  Jehn  Jarvie 
WaJeine,  John . 
Ward,  Alfred . 
Westhorp,  SterUng 
"Wilding,  William,  jon.   • 
Williams,  George  . 


John  Stratfori  Ckiffias,  Rose 

Pnoeis  Sianier,  Newcaatlemndes»Lyme  «*  WiUieia  Ai^fOetiu 

Sadler  Pemberton,  4,  Symond's  Inn 
Robert  William  Parmefcer,  Aylsham 
John  Glrabtree,  Halesworth 

WilSam  Cnrsham,  and  Hugh  Bruce  Campbell,  Nottinghaou 
John  Cntts,.  sen.,  Cheslerfteld 
Tboraas  Hooper  Law,  Bamstaplfi 
Thomas  Edward  Drake,  Exeter 

WilGam  Eastwood,  Todmorden 

William  Sim,  8,  King^e  Bench  WaHb,  Temple 

John  Edmonds,  Rymonth 

Alexander  Edwards,  Pontypool 

John  Garhind,  Dorchester 

Robert  Fuller  Graham,  hiewbmy 

Charles  Lawrence,  Cirencester 

William  Napier  Dibb,  York — James  Richardios,  York 

Thomas  Edward  Wallace,  Diss 

Armorer  Donktn,  Newcasde-npon-Tyne 

WilKam  Mavchell,  Penrith 

William  Ricnard  Sompter,  Cambridge 

WiUiam  IHritt,  Lirerpool— Thomas  (%aiBitIer,  Gny's  Inn  Scnr. 

Thomas  Rhodes,  9,  Davies  Street,  Berkeley  Square  *-  Jooa 

Bishop,  14,  lineoln'e  Inn  Fiekte 
Franda  Ingram,  Dordtester 
Morgan. Rice  James,  Haverfordwest 
James  Plucknett,  17*  Lincoln's  Inn  Fields. 
WilUana  Uoyd  Roberta,  Carnarvon 
Philip  Griffith  Jones,  Carmai^en 

John  Poore  King,  Grantham —Edward  Wilhui,  BedTord  Bov 
WiULam  Lawrence,  Peterborough 
Jamee  Whitton  Arundell,  late  of  3,  South  Square—  Herbert 

Mends  Gibson,  Plymouth 
Henry  Compigne,  24,  Bncklerabory 
Thomaa  Hooper  Law,  Barnstaple 
John  Losregeove,  Gloucester 
Hennr  Hides,  Shrewsbury 
Joeepn  Jeeeopp,  Wahham  Abbcj 
WiULun  Woellam,  Stockport 
Simott  Batley  Jackaman,  Ipswich 
Gcofge  EdwanK  Stroud 

Thomas  Johnson,  late  ot  Hexham— Richard  Gibsoii,HesIiiai 
Thomas  Hippider  Jackeon,  Stamford 
Heniy  Aston,  2,  New  Broad  Street 
John  Saul,  Carlisle 
Thecd  Peaise,  jtm.,  Bedford 
Robert  Henry  Soinrer,  Staple  Ina 
Qeofge  Twvnnn»  Winchester 
James  Read,  sen.,  Mfidenhall 
Jamea  Winder,  Bohon-le-Moors 
Martin  Richardson,  sen.,  Harrogate,  York 
William  Paul.  Ttaro— PhiKp  Prolhero  Sinilih.  Truro 
Slqdwa  Walters,  36,  Basinghall  Street 
Thomas  Baker  Cbx^  Sultry— Nathaniel  Cobham,  Ware 
Robert  Leeson,  Nottingham— William  Fowler,  Huntingdon 
George  Vincent,  9,  King's  Bendi  Wett^  Teapib. 
Thomas  Gnieber.  5,  Billiler  Street 
Mm  Stogdoo,  Exeter 
Jasea  Oidkam  Swettenham,  Belper 
Richard  Underwood,  Hereford 
Alexander  Waddingion,  Usk 
John  Lasr,  Manchester 

WIBiaar  Wiffiams,  31.  Alfred  Flsee,  Bedford  Square 
Charles  Steward,  Ipswich 
Joshua  John  Peele,  Shrewsbnrr 
wmiam  WiUtams,  31,  Alfred  Place 
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ANALYnCAL  DIGEST  OF  CASES, 

SKFOSTSD  IK  ALL  THK  OOUKTS. 

fiToutttf  of  ffommon  Xafo. 
REOISTRATION  OF  VOTERS. 

ABODB  OF  VOTER. 

1.  Travelling  abroad. — ^In  a  list  of  voters  for 
a  county,  a  voter  was  described  in  the  column 
headed  "Place  of  Abode,"  "as  travelling 
abroad :"  Held,  a  sufficient  description.  Walker 
V.  Payne,  2  C.  B.  12. 

2.  An  objection  to  the  sufficiency  of  the  de- 
scription of  a  voter's  place  of  abode,  described 
as  "The  Grove,  Neasdon,  in  this  parish,^' 
Neasdon  being  in  the  parish  mentioned  in  the 
heading  of  that  part  of  the  registrar,  was 
abandoned.  JVood  v.  Overseers  of  WtUesden, 
2  C.  B.  16.     . 

3.  Power  of  barrister  to  amend, — Held,  that 
where  a  voters  place  of  abode  is  untruly  stated 
in  the  list,  the  barrister  has  power  to  insert  it 
correctly,  under  the  6  &  7  Vict.  c.  18,  s.  40. 

And  semble,  (per  Maule,  J.),  that  the  place  of 
abode  is  no  part  of  the  qualification.  Luckett 
V.  Knowles,  2  C.  B.  187. 

ABODE*  OF  OBJECTOR. 

1.6  4-7  Vict.  c.  18,  *.  7,  Schedule  A.,  No.  5. 
—  In  a  notice  of  objection,  the  objector  de- 
scribed himself. 4s  of  "No.  398,  High  Street, 
Cheltenham,  on  the  register  of  voters  for  the 
parish  of  Cirencester."  On  the  register  so  re- 
ferred to,  the  objector  was  described  as  of 
"  Cheltenham"  only :  Held,  that  the  notice  was 
sufficient.    Pruen  v.  Cox,  2  C.  B.  1. 

2.  A  notice  of  objection,  pursuant  to  the 
6  &  7  Vict.  c.  18,  s.  17,  schedule  (B.),  Nos.  ^10, 
1 1,  signed  by  the  objector  with  the  addition  of 
his  true  place  of  abode,  is  sufficient,  notwith- 
ing  it  differs  from  that  erroneously  placed 
agamst  his  name  in  the  list  of  voters.  Per 
Tindal,  C.  J.,  and  Coltman  and  Erie,  JJ., 
dissentient,  Maule,  J.  Knowles  v.  Brooking,  2 
C.13.  226. 

3.  C.  A.,  on  the  list  of  vomers  for  the  parish 
of  Fisherton  Auger,  was  described  in  the  list  as 
residing  in  "  Fisherton  St. ;"  in  a  notice  of  ob- 
jection he  described  himself  as  "  C.  A.,  of  the 
parish  of  Fisherton  Auger,  on  the  list  of  voters 
for  the  said  parish  of  Fisherton  Auger."  There 
was  no  other  oerson  of  that  name  upon  the  list 
of  voters  for  Fisherton  Auger :  Held,  that  the 
notice,  was  sufficient..  fVtlls  v.  Adeg,  2  C.  B. 
246. 

ACTUAL  P088E88IONi 

Rent'Charge. —  Seisin  in  law, — The  words 
**  actual  possession,"  in  the  2  W.  4,  c.  45,  s. 
26,  mean  a  possession  in  fact,  as  contradis- 
tinguished from  a  possession  in  law. 

Therefore,  a  grantee  of  a  rent-charge  is  not 
entitled  to  be  rei^istered,  unless  he  has  been  in 
the  actual  receipt  of  it  for  six  months  before  the 
last  day  of  July.  Murrag  v.  nomileg,  2  C.  B. 
317. 


AMENDMENT. 

See  Abode  of  Voter,  3. 

COSTS. 

The  court  will  not  'j^ve  costs  upon  an  appeal, 
though  only  one  side  is  heard,  where  a  questbn 
of  law,  the  fair  subject  of  a  doubt,  is  involved. 
Croucher  v.  Browne,  2  C,  B.  97- 

CLAIM  TO   BE    RATED. 

Rate  for  time  being. — A  rate  is  not  a  com- 
plete and  valid  rate  until  allowance  and  publica- 
tion. A  rate  was  made  on  the  28th  o(  Sept., 
1844,  and  purported  to  be  made  "  for  thirteeti 
weeks,  from  the  16th  of  Sept,  to  the  1 6th  of 
Dec."  A  new  rate  was  made  on  the  23rd  of 
Dec.  1844,  allowed  on  the  3rd  of  Jan.  1S45. 
and  published  on  the  5th :  Held,  that  a  claim 
under  the  2^  W.  4,  c.  45,  s.  30,  made  on  the 
27th  Dec.  to  be  put  upon  "  the  rate  for  the 
time  being,''  was  a  claim  to  be  put  on  the  rate 
made  in  Sept.    Buskell  v.  Luckett,  2  C.  B.  1 11 . 

CLAIM  TO  VOTE. 

See  Notice, 

DESCRIPTION   OF  PROPERTY. 

1.  A  party  whose  name  appeared  on  the  re- 
gister for  a  county,  was  objected  to  on  the 
ground,  that  the  property  was  not  sufficiestly 
described  therein  for  tne  purpose  of  beio^ 
identified.  The  barrister  having  decided  that 
the  description  was  sufficient,  the  court  de- 
clined to  interfere.  Wood  v.  Overseers  of  WU- 
lesden,  2  C.B,l$.      ' 

2.  Part  of  a  house.—"  Part  of  a  house  "  is  a 
sufficient  statement  of  the  oualiiication  of  a 
borou^^h  voter  under  the  2  W.  4,  c.  45,  s.  27. 
Judson  V.  Luckett,  2  €  B.  197. 

3.  Houses.  —  In  a  notice  of  claim  to  be  in- 
serted in  a  list  of  voters  for  a  city  or  borough, 
pursuant  to  the  6  &  7  Vict.  c.  18,  s.  15,  sche- 
dule (B.)»  No.  6,  it  is  enough  to  describe  the 
nature  of  the  qualification  in  the  3rd  column  of 
the  form  as  "house,"  notwithstanding  the 
qualification  in  reality  consists  in  the  occupation 
of  two  houses  in  innnediate  succession,  pro- 
vided the  whole  qualification  is  accurately  de- 
scribed  in  the  4tb  column.  And  semhle,  that 
at  all  events,  the  misdescription,  if  any, is  amend- 
able under  s.  40.  Hitchins  v;  Brown,  2  C.  B. 
25. 

See  Notice  J  Rates,  1. 

BCIUiTABLB  INTBEB8T. 

See  Inmate  of  Hospital. 

FREEMEN   OF   LONDON. 

Freemen  and  liverymen  of  London  adm&ted 
freemen  by  j^cAate  since .  the  lU  of  March* 
1831,  are  entitled  to  be  regiatand,  aotvidi- 
standing  the  proviso  in  the  2  W.  4,  c.  45,  s.  3S ; 
such  proviso  applying  not  to  liverymen  of  fktt 
city  of  London,  but  to  freemen  and  bomeseB 
of  other  cities  and  borooghs.  CrowAr  r. 
Browne,  2  C.  B..97.   . 

HOURE8. 

See  Dater^ioii  ^  Proptrtg^  2. 
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INMATK  OP  H08t>ITAL. 

Equitable  interest. — Apfortionmrnt  of  rent, — 
The  inmates  of  an  hospital  in  the  county  of 
York,  founded  and  endowed  by  the  Duke  of  N., 
in  1673,  claimed  to  be  registered  for  the  county 
of  Nottingham.  It  appeared  that  the  revenues 
of  the  hospital  were  derived  from  lands,  and 
corn-rents  in  lieu  of  tithes  of  lands,  in  York- 
shire and  Nottinghamshire,  which  were  vested 
in  trustees :  that  the  whole  formed  one  fund, 
out  of  which  the  trustees  paid  a  weekly  stipend 
to  each  inmate;  that,  originally,  each  inmate  re- 
ceived 2*.  6rf.  a  week,  and  a  certain  yearly  al- 
lowance of  coals  and  clothing;  but  that  the 
weekly  payments  had  subsequently  been  in- 
creased to  1 05. ;  that  by  one  of  the  constitutions 
of  the  chanty,  it  was  provided,  that  if  at  the 
end  of  any  year  there  should  be  found  in  the 
treasury  of  the  ho8j)itals  above  100/.,  the  sur- 
plus should  be  divided  amongst  the  pensioners ; 
and  that  the  appointment  was  for  life,  no  in- 
stance of  dismissal  being  known. 

By  an  act  of  parliament  modifying  the  con- 
stitution of  the  charity,  it  was  provided,  that 
instead  of  having  the  surplus  revenues  distri- 
butable amongst  the  original  number  of  pen- 
sioners, additional  pensioners  should  be  chosen; 
and  the  trustees,  under  the  direction  of  the 
duke, were  empowered  and  directed,  from  time  to 
time,  to  add  as  many  more  pensioners  as  the 
revenues  of  the  hospital  would  allow,  (leaving 
a  sufficient  surplus  for  repairs  and  incidental 
expenses) ;  and  the  trustees  were,  under  the 
directions  of  the  duke,  to  pay  the  pensioners 
suck  fixed  stipends  as  they  should  think  fit, 
(having  regara  to  the  revenues  of  the  hospital,) 
and  to  lessen  or  increase,  vary,  change,  ana  alter 
such  weekly  stipends,  as  they  should  find  requi- 
site, so  that  the  stipends  should  at  no  time  be  re- 
duced below  3s.  6d,  a  week. 

The  revising  barrister  having  held,  that  the 
inmates  had  no  legal  or  equitable  interest  in 
the  funds  of  the  hospital  to  a  sufficient  amount 
to  entitle  them  to  be  registered,  assuming  that 
they  had  no  absolute  right  to  more  than  3s»  6d. 
per  week,  the  court  affirmed  his  decision. 

And  held,  that  the  rents  derived  from  the 
two  counties  might  be  apportioned.  Ashmore 
V.  Lees,  2  C.  B.  31. 

UOLTIPLYINO  VOTK8. 

1.  A  conveyance  of  land  by  one  vendor  to 
several  vendees  for  a  bond  fide  consideration,  is 
valid,  although  the  avowed  object  of  the  vendor 
is  to  multiply,  and  that  of  tike  vendees  to  ac- 
quire, the  right  of  voting.  Alexander  v.  New^ 
man,  2  C.  B.  12^. 

Case  cited  in  the  judgment:  Onslow  v.  Ilie 
Bailiff  of  the  Borough  of  Ilalsemere,  Lord  So- 
mere's  Tracts,  vol.  8,  p.  S75. 

2.  A  conveyance  made  to  carry  into  effect 
a  real  bond  fids  contract  of  sale,  whiere  the  pur- 
chase money  is  paid,  and  the  possession  tucen, 
without  any  secret  reservation  or  trust  whatever 
£Dr  the  benefit  of  the  sellers,  is  not  within  the 
7  &  8  W.  3,  c.  25,  8.  7>  notwithstanding  it  is 
made  with  a  view  to  the  multiplyiiig  of  votes  or 


the  splitting  of  freeholds ;  the  intention  of  the 
statute  being,  to  avoid  such  conveyances  only, 
made  with  that  view,  as  are  in  themselves  fmu- 
dulent  and  collusive^  Riley  y.  Crossley,  2 
C.B.146. 

3.  A  conveyance  of  land  by  one  vendor  to 
several  vendees  for  a  bond  fide  consideration,  is 
valid,  although  the  avowed  object  of  the  vendor 
is  to  multiply,  and  that  of  the  vendees  to  acquire, 
the  right  of  voting.  Beswick  v.  Ashworth,  2 
C.  B.  152;  Beswick  v.  Aked.  2  C.  B.  156  ; 
Rawlins  v.  Bremner,  2  C.  B.  166. 

4.  A  conveyance  made  for  a  bond  fide  con- 
sideration, in  trust  as  to  one-tenth,  for  the 
grantor  himself,  and  as  to  the  other  nine-tenths, 
for  certain  other  parties,  who  amongst  them- 
selves contributed  nine-tenths  of  the  purchase- 
money,  is  not  within  the  7  &  8  W.  3,  c.  25,  s. 
7,  not^Yithstanding  the  avowed  object  of  the 
grantor  is  to  multiply,  and  of  the  other  parties 
to  acquire,  the  right  of  voting.  Thomiley  v. 
Aspland,  2  C.  B.  160. 

5.  A  deed  of  gift  bond  fide  executed  by  a 
father  to  his  sons,  expressed  to  be  in  conside- 
ration of  natural  love  and  affection,  is  not  with- 
in the  7&  8  W.  3,  c.'25,  s.  7,  although  the 
avowed  object  of  the  father  was  to  confer  votes 
upon  his  sons.  Newton  v.  Hargreaves,  2  C.  B. 
163. 

6.  A  bond  fide  grant  of  a  rent-charge  by  a 
father  to  his  son  expressed  to  be  in  considera- 
tion of  natural  love  and  affection,  is  not  within 
the  7  &  8  W.  3,  c.  25,  s.  7,  though  the  inten- 
tion of  the  grantor  be  to  create  b  vote. 
Whether  or  not  there  is  fraud  in  the  making  of 
a  grant,  is  a  question  of  fact  which  must,  in  all 
cases,  be  decided  by  the  revising  barrister  :  the 
court  will  not  infer  fraud.  Newton  v.  Overseers 
ofMobberley,  2  C.  B.  203. 

7.  A  bond  fide  grant  of  a  rent-charge  by  a 
man  to  his  son  and  his  son  and  his  son-in-law» 
expressed  to  be  made  for  a  nominal  considera? 
tion  only,  is  not  within  the  7  &  8  W.  3,  c.  25, 
8.  7,  though  aU  the  parties  contemplated  the 
creation  of  votes.  Newton  v.  Overseers  of 
Crowley,  2  C.  B.  207- 

And  see  Splitting  Act, 

NOTiCM   OF   CLAIM. 

Houses  in  succession. — ^Where  a  voter's  quaH« 
fication  appears  in  the  list  to  consist  of  a  suc- 
cessive occupation  of  houses,  the  numbers  of 
each,  if  each  has  a  number,  must  be  stated. 

And,  semble,  (per  Erie,  J.,)  that,  if  the  omis- 
sion of  the  number  be  supplied  to  the  revising 
barristers  pending  the  revision,  he  is  bound  to 
amend  the  description,  under  the  6  &  7  Vict.  c. 
18,  s.  40.    Flounders  v.  Donner,  2  C.  B.  63. 

NOTICE  OF  OBJECTION. 

Where  several  lists  of  voters. — ^A  notice  of 
objection  delivered  to  the  overseers  under  the 
6  *&  7  Vict.  c.  18,  8.  17,  sched.  (B.),  No.  10, 
where  there  are  more  lists  than  one  made  oul 
by  the  overseers,  must  specify  the  particular 
list  to  which  the  objection^  refers.  Barton  y. 
Ashley,2C.B.4. 
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NOTICS  OF  APPKAL. 

U  The  cooft  euiaot  entertain  an  appeal  in 
Iha  abaence  of  the  respoodenl,  mleai  tbeie  be 
an  affidavit  of  service  upon  him  of  notke  of  the 
appeUanf  8  intention  to  proaecute  the  apoeal 
under  the  6  &  7  Vict.  c.  18,  s.  64.  ColmU  v. 
JUwig,  2  C.  B.  60. 

2.  A  waiver  by  the  respoifdent  of  the  notice 
to  htm  required  by  the  6  &  7  Vict.  c.  IS,  s.64, 
win  not  enable  the  court  to  entertain  the  appeal 
in  his  absence.  Newton  v.  Overseers  qf  Mob- 
berle^,  2  C.  B.  203. 

irartCB  ON  SUtfOAT. 

Si&t,  99  Cbt.  2,  e.  7.  s.  6.-»A  notice  of  oV 
jedien  sent  by  poet,  so  that  it  would  in  the  or- 
-dinary  course  of  the  poet  be  delivered  on  a 
•Sunday,  is  nevertheless  well  served.  CoMI  v. 
Lewis,  2  C.  B.  60. 

NOTICB   BY   POST. 

1 .  Evidence  of  delivery. — Sending  a  notice  of 
olfaction  to  the  party  objected  to  by  the  post, 
pmsuant  to  the  directions  of  the  6  &  7  Vict,  c 
18,  a.  100,  is  a  sufficient  substitute  for  giving 
the  notice  to  the  party,  or  leaving  it  at  his 
jdace  of  abode,  aa  required  by  s.  7. 

Where,  therefore,  a  notice  was  posted,  under 
iB.  100,  in  sufficient  time  to  reach  the  party,  ac- 
cordinff  to  the  ordinarv  course  of  pos^  on  the 
25ih  of  Angust:  Heta,  that  such  service  was 
avfficient,  notwithstanding  that  the  actual  de- 
IHrery  was  accidentally  delayed  until  the  27th. 

And,  held,  tfaib  the  provisions  of  s.  100,  ar* 
eqnaUy  apnlicahle  to  notices  to  overseers  £- 
sected  to  mir  uaual  places  of  abode,  as  pro- 
vided by  8.  101 .    Bishop  v.  Helps,  2  C.  B.  45. 

2.  Evidence  of  delivery. — The  production  of 
a  stamped  duplicate  notice  of  ctotm,  duly  de- 
livered to  the  post-master,  and  didy  directed  to 
the  overseers,  pursuant  to  the  6ft  7  Vtct.c.18, 
«•  MK),  101,  ie  svffieient  evidence  of  the  notiee 
of  daim  bavin^r  ^^^n  given  to  the  o^maeera  at 
tie  plaee  mentiontd  in  each  dnplieate^  on  the 
day  OB  whieh  aoeh  aelka  iroula»  in  the  ertfi- 
■wy  oeuneof  poa^  have  been  dehversd  al  such 
place,  notwithstanding  ite  actual  delivery  to  tiie 
overseer  is  deUyed  until  aftar  the  tiBMna^d 
by  the  act,  in  consequence  of  pressure  of  busi- 
ness at  the  post-office.  BajfJqr  ▼•  Overseers  qf 
Ikmiwia^  2  a  B«  lia» 

.  3.  Whan  n  BOtiee  wan  poafeed,  oBdcr 
B.  100^  in  soffioent  time  to  have  reached 
the  party  aceording  to  the  ordinary  eovraa  of 
poal»  OB  the  2fith  of  Augnat:  HeML  thai  anch 
Bsniee  was  si^kieBt  to  caE  u|ion  Uie  pwty  to 
prore  hia  qnalificalioBk  BotwilhslaBdiBg  that 
the  actBai  delivery  wbb  aecideBtellf  aekqr«d 
uiMil  the  27th. 

4.  The  provisions  of  a.  100  are  equally  ap- 
pUcable  to  notices  to  overseers,  directed,  as 
pnMfided  by  s.  10),  to  tiieir  nanal  plaeea  of 
BDofle.    JmeiMsB  t»  itanioeiie,  2  C  0.  99. 

6.  Wmver.—asmbU,  Aa^  where  the 


objbctob's  abodb. 
See  Abode  qf  O^'eetor. 

0CCVPAT101C  AB  TBK AinPB. 

Six  p^raona  were  joint  lessees  of  n  hmne, 
which  they  andodiers  used  for  the  purposes  of 
a  political  association,  llie  rent  and  thews|c>* 
of  the  servants  who  had  charge  of  the  yremiaes 
were  paid  ont  of  a  common  fund»  to  wmdi  the 
leasees  and  the  othac  members  of  the  asaodatioa 
were  subscribers.  Various  members  of  ^  8»- 
sociation  transacted  the  business  of  the  mso- 
ciation  upon  the  premises;  and  the  lessceSi 
when  in  London,  frequented  the  premisei, 
partly  transacting  the  busineaa  of  tiie  aasoda- 
tion,  and  partly  transacting  their  own  affiun. 

The  revising  barrister  having  decided,  npoa 
these  facts,  that  the  lesseee  oeaqmed  the  pn- 
mises  as  tenanU  within  the  2  W.4,  c.  45, 8.27; 
and  that  the  same  were  not  jointly  occupied  hj 
them  and  the  other  members  of  the 


( sfftesn,  he  ie  prsdnded  ftoaa  objeet- 
ng  to  te  forai  of  the  service  of  the  notice  of 
appsal  lequired  by  se.  62,  64.     BawUms  r. 
Overseers  of  W.  Derby,  2  C.  B.  72. 
See  Abode. 


ciation  aa  tenants ;  the  court  affirmed  his  de- 
cision.   Luekett  v.  Bright,  2  C.  B.  193. 

PBOPBBTT. 

See  Description  of  Property. 

BATXa. 

1.  Jfureearole  deseriptUm  of  ftoswe.  A.  wm 
rated  as  the  oeeofHer  of  a  honae,  No.3,Geldca 
Lane,  but  by  mistake  inaccurately  deacnbed  ai 
No.  4 :  the  rates  were  paid,  under  an  agree- 
ment, by  die  landlord;  and  A.  bad  psMi  all 
his  rent.  5emMp,  that  this  was  not  aii  «  aec» 
rate  description  of  the  premisea,''  within  the  % 
&  7  Vict.  e.  18,  s.  7S ;  bnt  a  snflkieBt  miag 
of  A.  within  the  2  W.  4,  c.  45,  s.  37. 

And,  held,  that  tfw  inseition  of  ^^in  thenle 
was  a  ioatf Jfcfo  calHng  noon  him  to  pay,  sad 
the  payment  by  the  kndlord  a  bomifids  jsf- 
ment  by  A.,  wiAin  the  former  etatute.  Cmk 
V.  LncMf,  2  G.B.  168. 

Case  cited  ia  the  jndgment:  Rughee  v.  Onf 
seers  of  Cbatbam,  5  fiC.  &  C.  54  %  7  ScsB, 
N.  1U581* 

2.  Tendir.— id^  <4aimpd»  under  tka  2  W.^e. 
45»  a.  30,  ^  be  rated  in  respact  of  |B^iissi  ec^ 
cupied  by  him,  and  asked  tka  ositaeua 
whether  there  were  any  ratea  due ;  the  over- 
seer saying  thrt  he  did  not  know;  A.  added— 
**  If  theft  an,  I  am  prepared  to  paf  thsm^" 
buthedidBOl  pradiice  or  offer  BBfBMy:  ihi 
overseer  anaweied»  **  1*11  aee  to  it»"  smdA^wtm 
away,  and  oaada  no  furdaar  hiquirf  oa  thaaBb* 
ject:  HeU^BOfrasuQieiniltaBte  tneaitiliaA 
to  the  benefit  of  that  sectioii.  Baalqp  v. 
&nedley^  2  CB^  90. 

See  Clam  to  be  rated. 

3.  Form  qf  ralfc— In  coBerqwtBfr  of  n  chim 
made  by  if.,  an  occupying  tenant,  hia  name 
waeinseftediB  aralB,  immeduiielr  after  Aat 
oThiahBidtorA^witowaa  dBiyi 
ofthesaHaapwmiatSL  Alltha< 
site  if.*rBMne«e#e  hit  Uank,  and  it 
oliherwiae  coaneeted  witil  Aat  bT  tna 
Ihaa  by  ita  jutn-poekioB.  Msid,  Aat  A.  w« 
aniieieBrty  nUtd.  Jadban  i».  IrndbM;  t  GL  B- 
197. 


JWd^ffcaf  2)f7efl.^5tij)mbr  C<nirts:  Lord  CkaneeUor.'-'Rolls. 


4.  In  consequence  of  a  claim  made  By  A., 
an  occupying  tenant,  bis  name  was  insested  in« 
a  rate,  immediatelf  after  that  of  bis  lan^ord, 
who  was  duly  rated  in  respect  of  the  same-  pre- 
raises.  All  the  cobimna  opposite  A,^s  name 
were  left  blank,  and  it  was  not  otherwise  coa-^ 
nected  with  that  of  his  landlord  than  by  its 
joxta-position :  Hetd,  that  A.  was  sxilEciexiUy 
rated. 

And  held,  that  tbs  revising  barrister  ought 
not  to  have  been  infloenced  by  a  statement  of 
one  of  the  overseers,  that  A.*»  name  was  so  in- 
aerted  without  any  intention  to  rate  him ;  but 
sbonhl  have  decided  upon  the  construction  of 
the  rate  itself*  irrespectively  of  any  extraneous 
eddmce.    Pariente  v.  Lucktit,  51  Ck  B.  177* 

HJVtT  APPOariOMMBtlT. 

See  htmate  qf  Hospital. 
See  Actual  Posiesthn, 

WUTTUta  ACTa 

t  ^h  IIT  3,  e.  2ft,  9,  f. '^Knowledge qf  ohject 
•f  esMwyoNee  bf  solioitor  of  vendor. — A  con- 
veyance horn  erne  vendor  to  several  persons, 
who  purchase  with  the  intention  of  obtaining 
and  midtiplying  ToCera  by  splitting  and  divid- 
ing the  iuserlest,  the  vendor  not  being  cognizant 
^  sueh  purpose^  is  valid.  Nor  is  such  convey- 
ance bronglit  wttMn  ^e  T  &  8  W.  3,  e.  8ft,  s. 
f,  by  the  mere  knowiedge,  on  the  part  of  the 
veud«F*»  solicitor  •r  agent,  of  the  object  of  the 
porchasoPB.    Hmflmdv.  Brewmer,  2  C.  B.  84. 

aQNDAT« 

Siennee  (^notice  qf  cfatm.  —  When  the  20ih 
of  July  ftlls  upon  a  Sunday,  service  of  a  notice 
of  dauB  under  the  6  &  7  Tict.  c.  18,  s.  4,  by 
leaving  it  at  his  place  of  abode  on  that  day,  is 
good  servicer  RawUns  v.  Ooerseen  of  W. 
l>er^,9C.B.r2; 


VBSUlBITfw 


Bee  ^MBei^fMvwit* 


See  Mnie  of  V^ere:  Mdi^ffymsi  Voters. 
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RECENT  DECISIONS  IN  THE  SUPE. 
RIOR  COURTS. 

nsroavBD  by  AaKMsnus  or  tvb  sbtbbal 
eouwrs. 


CoombesY,Ramsay,{S,C.  Coomhesyf.  Warwick.) 

APPEAL   IN   AMBNDMBNTS   VNUKB  THJB 
NBW   OBDB&S. 

TheLord  CkamceUw  wiU  mot  hear  oppeab 
from  the  MaUer'a  office  itt  the  matiep  pf 
mnfUkimeede  mndor  Aencw  orders^ 

Aftbr  the  dismissal  of  an  appeal  i&thia 
case,  as  reported  ante,  p.  164,  the  parties  .again 
proceeded  before  the  Master  for  leave  to  amend 
on  fhrther  affidavits,  but  not  obtaining  such 
leave,  the  present  application  was  made. 

Mr.  Ofoper  and  Mr.  Miller  submitted  that* 
as  under  the  Act,  3  &  4  W.  4j,  c.  94>  only 
one  appeal  from  the  Master  was  allowwl 
in  tiiese  mattera,  and  as  the  act  expressed  that 
such  appeal  might  be  made  to  the  Lord  Chaik> 
cellor,  or  the  Master  of  the  Rolls,  or  to  th0 
Vice-Chancellor,  it  was  quite  regular  to  come 
to  this  court,  if  the  parties  preferred  it ;  but 

The  Lord  Chancellor  decided  that  this  was  in 
the  nature  of  an  ori|pAal  applicatioB  whish  hk 
lordship  had  determined  not  to  take,  'inhere 
was  no  doubt  that  he  had  jurisdiction  to  enter- 
tain it,  but  having  authority  under  the  Vic^ 
Chancellors'  Acts  to  tranainr  ongtnal  causes  to 
thoae  judges,  the  Bfyeal  bsusI  be  made  toene 
oltheou* 


TXAKLY  VALUB* 

T.  Qneilioii  af/<ier.*-^The  clear  yeaily  v»i. 
Hm'*  of  premises,  under  die  S'  W.  4,  c.  45,  s. 
if,  IB  matter  of  fact  to  hB  determined  by  the 
vevisiiig'  liBrnster  upon  the  evidence  before 

The  pnper  critaHon  of  v^ue  seems  to  be  the 
amount  for  which  the  prsnyes  would  hSalf  let, 
the  tenant  having  the  ordinary  burthens  inci- 
dent to  tho  eccBBation.  Cbo«raB  v.  Laekett,  2 
C.  B;  W.         "^ 

2.  The  proper  cntBiion  of  "clear  yearly 
uakMb''  bmUb  the  a  W.  4»  c.  46k  b^  SSr»is  the 
fiur  tt^noal  reai^  without  BMluaf  and  deduc- 
tion on  account  of  repBtra  or  iinniftfe«  Col- 
viUy^W<Hid,%0.^1ll. 


St00K  Caurt. 
Potto  r.  Wk^mote,    Jnn.  2S  &  M,.  1347- 

AMBNimSNT   OP   BILL. — 68TH    OBDBR    OP 

MAY,  1343. 

Am  order  for  mmmdinf  the  billobtrnmodeaparH 

,^BBi  'tmO  oBBPf  tB  Me  firot  ttt#lttnce,  nMal 

%v  regular f  raoajNi,  under  the  ctreuntetaMcet 

qf  Jkeoaoos  the  ejtioemeeo  of  the  9Sth  Order 

^Meufi  184ft,  CBttM  not  he  oompMl  btM. 

Ttt T8  was  a  motion  to  discharge  an  order  tB 

Bmend,  obtained  the  7th  of  Nov.  1846,  for  ir- 

regidBrity  on  the  following  grounds :— That  the 

appEcation  was  made  to  the  court,  instead  of 

to  the  Master,  and  that  it  was  not  supported 

bjr  such  an  affidavit  as  the  68th  Order  of  Majv 

*184ft»  reqmres.    It  appeared  that  the  answer 

was  ilea  on  the  5th  of  May  last,  and  not  being 

excepted  to,  it  was  deemed  sufficient  on  the 

lOth  6^June,  and  the  time  for  amendment  con^ 

seqoently  expned  four  weeks  after  that  timeu 

The  order  had  been  obtained  «j^aWe»but  upom 

Bit  BffidBTit  stating  these  facts.    The  cause  wrb 

a  pauper  cause,  and  the  delay  waa  stated  to 

have  ansen  from  an  erroneous  supposition  of 

the  solieitor  appointed  on  the  part  of  the  plun- 

tiff,  that  the  order  appointing  him  aouator 

eewed  to  operate  when  the  answer  was  put  in» 


*  The  subsequent  proceedingfi  in  this  canae 
are  reported  ante,  p.  303. 


m 


SMperiar  Courts:  Bo«t,— Fiee-C^iwwettpr.— F,  C.  Km^hi Bruce. 


Mr.  Teed  and  Mr.  Blouni  for  the  motion. 

Mr.  lymer,  contr^  contendad^  that  the  order 
was  not  irregular,  because,  under  the  circum- 
stances, it  would  be  impossible  to  satisfy  the 
exigences  of  the  68th  Order  of  May,  1845, 
while  the  Master  had  no  power  to  relax  that 
order,  which  the  court,  under  the  19th  Order, 
or  in  virtue  of  its  general  jurisdiction,  un- 
doubtedly had. 

Lord  Langdale,  after  statinff  the  facts  of  the 
case,  obsenred  that  the  court  had  on  different 
occasions  made  orders  to  amend,  notwithstand- 
ing the  directions  contained  in  the  2  &  3  W.  4, 
c.  94«  88.  13,  14,  if  the  occasion  seemed  to 
require  it.  It  had,  however  been  decided  that, 
under  the  present  orders,  the  time  within  which 
application  might  be  made  to  the  Master  for  an 
order  to  amend  was  not  limited.  Christ's 
Hospital  V.  Grainger,  1  Phil.  634;  Coombe 
V.  Ramsay,  1  Phil.  168.  ITierefore,  primd 
facie,  this  application  ought  to  have  been 
made  to  the  Master,  and  not  having  been 
80  made,  he  thought  the  order  was  irregu- 
lar, and  must  be  discharged.  The  motion 
asked,  also,  that  the  bill  might  be  dismissed 
for  want  of  prosecution,  but  this  his  lord- 
ship refused. 

Vitt^€tnntf\lox  of  Gnfilanlr. 
Cooper  v.  Webb.    Dec.  23,  1846,  and  Jan.  12, 


1847. 


-DBMURRKR. — 


JOINT-STOCK    COMPANIES. 
1*ARTIES. 

A  hiUbif  one  member  of  a  jotnt-siock  com- 
pany, on  behalf  of  himself  and  the  other 
shareholders,  seeking  to  protect  a  common 
fund  belonging  to  the  company,  but  not 
ptayingfor  a  dissolution,  is  not  demurrable 
for  want  of  parties,  because  all  the  other 
shareholders  are  not  before  the  court. 
The  bill  in  this  case  was  filed  by  the  plain- 
tiff on  behalf  of  himself  and  all  other  share- 
holders in  a  company  formed  for  making  a 
railw^  from  York  to   Lancaster,  and  called 
The  York  and  Lancaster  Railway  Company ; 
and  it  prajred,  amongst  other  things,  that  an 
account  might  be  taken  of  all  monies  received 
by  the  defendants  on  behalf  of  the  company, 
and  of  their  application  thereof,  and  also  an 
account  of  all  costs,  charges,  and  expenses 
which  had  been  properly  incurred,  paid,  or 
sustained  by  the  defendants  as  the  managing 
committee  of  the  company;  and  thatthe  plain- 
tiff and  the  other  shareholders  on  whose  behalf 
he  sued  might  be  declared  liable  to  contribute 
such  proportion  of  the  amount  of  the  sud  ex- 
penses as  the  number  of  shares  held  by  the 
plaintiff  and  such  other  persons  bore  to  the 
whole  number  of  shares  into  which  the  capital 
of  the  company  was  proposed  to  be  divided, 
or  such  other  proportion  of  the  expenses  as  the 
court  should,  under  the  circumstances,  declare 
to  be  just. 

To  this  bill  a  general  demurrer  was  put  in 
for  want  of  equity  and  want  of  parties,  but  it 
was  principally  on  the  latUr  ground  that  the  de- 
murrer  was  argued. 


Mr.  Stuart,  Mr.  Beik^,  and  Mr.  fVafard,m 
support  of  the  demurrer,  said,  that  the  iSH  pro- 
posed to  render  the  plaintiff  and  his  daaa  mhk 
to  contribution,  and  yet  the  class  of  8har^ 
holders  was  not  before  the  court.  The  allega- 
tion in  the  bill  was,  tiiat  they  were  soniiraenxu 
that  they  could  not,  without  inconvemeoce,  be 
parties,  and  yet  the  plaintiff  offered,  un  bdialf 
of  himself  and  the  other  shareholders,  to  make 
such  contribution  as  might  be  necessary  for 
satisfying  the  expenses  of  the  company.  The 
hill  also  charged  that  an  account  ought  to  be 
taken  of  all  monies  received  by  the  defendants 
on  account  of  the  company,  and  that  a  rateable 
distribution  should  be  made  on  behalf  of  the 
plaintiff  and  all  other  parties  on  ;  whose  behalf 
nesued.  Now,  if  a  party  sued  oil  behalf  of  a 
body,  he  could  sue  to  bring  back  something 
which  belonged  to  the  copartnership,  and 
which  had  been  abstracted  from  it,  or,  in  other 
words,  to  protect  the  common  fond,  but  he 
could  not  affect  the  rights  of  absent  paxtia. 
Here,  too,  it  was  plain  the  partnership  was  at 
an  end,  and  as  soon  as  a  partnership  became 
extinct  each  party  acquired  a  distinct  conflict- 
ing interest,  but  while  the  partnership  subsisted 
the  partners  might  be.  represented  by  one  com- 
mon head.  They  cited  Long  v.  Yonge,  2  Sim. 
•69 ;  Bichardson  v.  Hasttngs,  7  Besv.  301 ; 
Evans  v.  Stokes,  I  Keen.  24 ;  Riekard$m  t. 
Larpent,  2  Y.  &  C.  507 ;  Hichens  v.  Qmgrme, 
4  Russ.  562 ;  Deeks  v.  Stanhope,  14  Sim.  57- 

Mr.  fames^ Parker  and  Mr.  Speed,  contii 
urged  that  the  bill  alleged  that  the  interests  of 
all  the  shareholders,  except  the  defendant, 
were  identical,  and  that  none  of  them  woe 
adverse.  The  frnme  of  the  bill  was  predadj 
similar  to  that  in  Apperley  r.  Page,  10  Jnr^ 
decided  by  Vice-Chancellor  Bruee,  and  in 
which  case  the  demurrer,  upon  precisely  similar 
grounds,  was  overruled.  They  cited,  also, 
Walurorthy,  HoU,  4  Myl.  &  Cr.  619. 

The  Vice-Chancellor  said,  there  was  a  ma> 
terial  difference  between  asking  a  party  to  pay, 
and  withholding  what  was  due.  He  would  give 
his  judgment  after  looking  into  the  case  of 
Apperley  v.  Page. 

Jen,  I2th.  His  Honour  this  morDing  de- 
livered judgment,  and  eaid,  that  he  had  looked 
over  the  case  of  Apperley  v.  Page,  and  allowing 
for  the  different  circumstances  in  that  case,  Iw 
found  that  the  bill  in  this  causa  was  fraoicd 
exactiy  in  accordance  with  the  bill  in  Apperiey 
V.  Page,  and  he  considered  himself  bound  by 
the  decision  in  that  case.  Besides,  whidi  hs 
entirelv  concurred  in  the  opinion  exivressed  by 
Vice-Cbancellor  Bmeeu  The  ' 
therefore  be  overruled. 


fSUt'C^maOat  fittttg|)t  Sntm 
Coombe  v.  Chapman.    23rd  Jan.  1847* 

PRACTICE; 

Conveyance  by  infant  irtV/  be  ordered  withomt 

a  rrference  where  the  real  estate  is  soU 

under  a  decree- of  the  court. 

Shapter  supported  a  petition  on  behalf  of  s 

purchaser,  under  the  statute  II  Geo.  4,  and   1 

W.  4,  c.  47,  praying  that  an  infant 


Sitperior  Ctmrtg:  QMen*s  Benck,^^Q.  B.  Practiee  Court 
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might  be  ordered  to  convey.  The  rait  was  one 
inatituted  for  the  administration  of  the  estate 
of  a  testator  who  had  devised  a  freehold  pro- 
perty to  the  infapt.  The  personal  estate  was 
deficient,  and  the  freehold  estate  was  sold 
tinder  a  decree  of  the  court  to  the  petitioner 
who  had  paid  his  purchase  money  into  coart. 

The  order  was  made,  the  court  observing 
that  no  inquiry  was  needed  in  such  a  case. 

(Before  the  Four  Judges.) 

^Tke  Queen  v.  The  East  Lancashire  Railvoay 

Company,    Hilary  Term,  1847. 

PRACTICA. — ^AFFIDAVITS. 

The  general  rule  of  practice  is,  that  if  a  party 
applying  to  the  court  fails  from  the  incom- 
pleteness of  his  affidavits^  he  cannot  be  al- 
lowed to  make  a  fresh  application  on  aJU- 
damts  supplying  the  defect.    But  where  the 
proceedings  on  the  first  rule  were  rendered 
void  and  of  no  effect  by  reason  of  an  error 
committtdf  either  by  the  counsel  in  indors- 
ing his  brief,  or  by  the  officer  of.  the  court 
in  drawing  tM  the  rule,  the   court  {Lord 
Denmin  dubitante)   permitted  a  second 
application  to  be  made, 
Mr.  Archbold  had  obtained  a  mle  nisi  for  a 
mandamus  to  the  directors  of  the  East  Lanca- 
shire Railway  Company  to  compel  them  to 
aummon  a  jury  for  the  purpose  of  awarding 
compensation  to  A.  B,  for  a  portion  of  his  land 
taken  by  the  railway.     It  was  afterwards  dis- 
covered, that  in  conaeauence  of  an  error  in  the 
indorsement  on  the  brief,  the  rule  was  in- 
formally drawn  up,  and  a  motion  was  made  to 
amend  the  rule,  but  the  court  refused  the  appli- 
cation.   The  rule,  therefore,  being  found  insuf- 
ficient for  the  purpose  it  was  intended,  was 
almndoned.    A  rule  nisi  for  the  same  purpose 
and  upon  the  same  materials  was  subsequently 
obtained. 

Mr.  Baines  and  Mr.  Gray  showed  cause, 
and  contended  that  this  was  a  second  applica- 
tion to  the  court  for  a  mandamus  on  precisely 
the  same  materials  as  those  on  which  the 
former  application  was  made,  and  that,  there- 
fore, it  came  within  the  rule  laid  down  by  the 
court  in  Regina  v.  The  Manchester  and  Leeds 
Raiiway  Company,*  and  acted  on  in  several 
cases  since,  that  if  a  party  applying  to  the  court 
fiiils  horn  the  incompleteness  of  his  afiidavita, 
he  cannot  be  allowea  to  make  a  fresh  applica- 
tion on  affidavits  supplying  the  defect. 

Mr.  Martin  and  Mr.  Archbold,  contrk,  con- 
tended, that  this  case  did  not  come  within  the 
rule  of  practice  which  had  been  cited,  because 
the  former  rule  was  abandoned,  not  in  conse- 
quence of  the  incompleteness  of  the  affidavits, 
but  in  consequence  of  an  error  which  had  been 
committed  in  drawing  up  the  rule,  and  the 
court  b«ng  of  opinion  that  they  could  not 
amend  the  defect,  the  former  proceeding  be- 
came uaeless  to  the  party  ajgplying. 

Lord  Denman,  C.  J.  This  rule  must  be 
made  absolute.      My  Brothers  take  a  more 

*  8  AdoL  &  EUis,  413. 


liberal  view  of  this  matter  than  I  do.  I  con- 
fess that  I  am  opposed  to  relaxing  rules  of  this 
sort,  the  object  of  which  is  to  save  unnecessary 
litigation  and  expense. 

Mr.  Justice  Patteson.  I  dm  not  disposed  to 
relax  any  mle  which  can  maintain  regularity 
and  prevent  expense,  but  I  think  that  there  is 
a  difference  between  a  case  where  the  renewed 
application  is  founded  on  diffisrent  materials^ 
and  one  which  has  been  rendered  necessary  by 
a  mere  mistake  of  form  in  the  first  application^ 
a  mistake  which  mav  have  arisen  as  well  from 
the  officer  as  from  tne  counsel  or  party  in  the 
cause. 

Coleridge  and  Wightman,  J.'s,  concurred. 
Rule  absolute  on  payment  of  costs. 

^ttftn'if  ISnuf)  Prxcttre  Court 
Alcock  V.  Satcliffe.    Hil.  Term,  Jan.  29,  1847* 

WARRANT   OF    ATTORNBY,    PRACTICB    IN 
SIGNING  JUDGMBNT  ON. — LACHBS. 

Where  a  warrant  of  attorney  authorizes  Judg- 
ment to  be  entered  up  "  as  of  the  term  last 
past,  then  next,  or  any  svisequent  term,** 
a  judgment  entered  up  in  vacation  is  regu- 
lar (oper-rifKfi^Cobbold  v.  Chilver,  4  Scott, 
New  Rep,  678.)  TTie  assignees  of  a  bank' 
rupt  seeking  to  take  advantage  of  an  irregu- 
larity in  a  judgment  signed  against  the 
bankrupt,  have  only  the  same  time  within 
which  to  take  advantage  of  it  after  their  ap' 
pointment,  as  the  bankrupt  himself  would 
have,  viz.,  from  the  time  he  *'  had*'  notice 
of  the  irregularity,  so  musiiappfp promptly. 

This  was  a  rule  obtained  by  Addison^ 
calling  on  the  plaintiff"  to  show  cause  why 
the  judgment  signed  hereon  and  all   dubse- 

?uent  proceedings  should  not  be  set  aside, 
t  appeared,  that  on  the  28th  of  May,  1842. 
James  Sutcliffe,  the  defendant,  executed  a  war- 
rant of  attorney  to  the  plaintiff*  and  two  other 
persons,  authorising  certain  attorneys  of  the 
various  courts  of  common  law  at  Westminster 
and  the  County  Palatine  of  Lancaster  to  appear 
for  him,  the  defendant,  in  any  of  the  said 
courts,  "  as  of  Easter  Term  last  -past.  Trinity 
Term  then  next,  or  any  subsequent  term,  or  in 
the  Court  of  Common  Pleas  at  Lancaster  at  the 
then  next  or  any  subsequent  assizes  to  be  held 
for  the  S8ud  County  Palatine  of  Lancaster,  to 
receive  a  declaration  in  an  action  of  debt  for 
9,820/.,  or  any  less  sum,  at  the  suit  of  the 
parties  above  mentioned ;  and  thereupon  to 
confess  action  or  suffer  judgment  by  nil  dieit 
or  otherwise  to  pass  against  him  to  be  there- 
upon entered  up  against  him  of  record  in  the 
said  court/'  On  the  27th  of  Nov.,  1846,  leave 
to  sign  judgment  was  obtained  by  an  order  of 
Patteson,  J.,  and  judgment  signed  upon  the 
warrant  of  attorney  the  next  day,  and  a^./a. 
issued.  On  the  1st  of  Dec.  a  levy  was  made 
on  the  defendant's  goods,  the  sheriff"  took 
possession,  and  the  same  day  transferred  the, 
property  to  the  plaintiff*  by  a  bill  of  sale.  On 
the  3rd  the  defendant  purposely  committed  an 
act  of  bankruptcy ;  ana  on  the  8th  a  fiat  issued ; 
on  the  nth  there  was  an  adjudication,  and  the 
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official  assignee  was  appointed;  and  <m  ike 
4th  of  Jan.  the  trade  assignee  was  appointed: 
on  the  12th  the  present  rule  was  applied  for. 
The  ground  on  which  the  rule  was  obtained 
was«  Uiat  the  warrant  of  attorney  only  autho- 
rised the  judgment  to  be  entered  up  in  term, 
and  not  in  vacation ;  and  therefore,  in  this  ease 
the  judgment  was  void  as  being  entered  up  in 
vacation.  The  rule  was  granted  on  the  autho- 
rity of  Cobbold  V.  ChUver,  4  Scott,  K.  R.  678. 

Martin  and  Willes  showed  cause,  and  con- 
tended that  the  judgment  being  signed  ae  of 
the  preceding  term  was  perfectly  correct,  al- 
though signed  in  vacation;  but  even  if  there 
was  any  irregularity  in  it,  that  the  assignees 
were  too  late  in  their  application,  and  therefore 
could  not  take  advantage  of  the  irregularity. 
As  to  the  first  point,  they  contended  that  the 
words  of  the  warrant  of  attorney  themselves 
flhowed  that  it  was  the  intention  of  the  parties 
that  the  plaintiff  should  have  the  power  of  en- 
tering up  judgment  in  vacation  as  wdl  as  in 
term,  and  not  a  mere  intermittent  power,  if  this 
roll  were  made  up  the  judgment  would  be  en- 
tered as  of  the  preceding  term*  but  the  judg* 


wonld  be  bound  by  it.  They  ako  aigiied,ibt 
the  assignees  had  not  been  guilty  of  anjlack^ 
for  the  trade  assigneewas  not  appointed  vA 
the  4th  of  Jan.,  and  this  rule  was  moved  for  oa 
the  12th  of  that  month,  which  could  not  bi 
said  to  be  any  unreasonable  delay. 

Mr.  Justice  Erie.  This  was  a  mfe  tD  let 
aside  a  judgment  entered  np  upon  awarrutrf 
attorney  as  irreg ular.  [His  lordship  then  stated 
the  facts  of  the  case]*  No  steps  were  taken  to 
question  this  judgment  until  the  8th  of  Jan., 
when  affidavits  were  prepared.  Nowas  dMob> 
jection  to  the  judgment  was  merely  aa  imgo- 
larity,  the  bankrupt  would  cleariyhave^ 
too  late,  as  be  ought  to  have  apphed  witkia 
four  days  of  his  getting  notice.  He  had  notice 
on  the  Ist  of  December,  so  he  was  estopped; 
and  if  the  assignees  are  to  have  the  same  time 
after  they  were  appointed,  thejr  are  estopped, 
for  thev  aid  not  come  here  until  the  12th  of 
Jan.,  they  having  been  appointed  on  the  4tL 
Then  as  to  the  objection  that  the  jad^meot 
was  signed  without  authority  as  signed  in  n- 
cation,  when  the  warrant  of  attorney  odjr  an- 


ment  would  only  operate  from  the  day  on  which  thorised  the  judgment  to  be  signed  "as  of 
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it  was  signed,  instead  of  the  first  day  of  the  pre- 
ceding term,  as  formerly,  which  is  the  intention 
of  the  judges  in  the  rule  of  court,  H.  T.  4  W. 
4,  r.  3,  (pleading  mles.)  With  regard  to  the 
cases  rehed  on  on  the  other  side  of  Cobbold  v. 
Ckilven  4  Scott,  n.  r.  678,  and  Bird  v,  Sfarme, 
13  L.  J.  Q.  B.  123,  tbey  are'unsound  authori- 
ties, and  cannot  be  supportedT :  in  neither  of 
them  was  the  a^ention  of  the  court  called  to 
the  proper  roeaoing  to  be  put  on  these  words 
mo/ a  term  in  thc^e  cases.  The  judgment  of 
liae  court  seems  to  go  on  the  ground  that  the 
parties  had  given  no  authority  to  enter  judg- 
SMat  in  vacation.  Now,  the  clear  meaning  of 
the  parties  is,  that  judgment  may  be  entered  in 
any  vacation  as  of  the  anterior  term ;  then  the 
vafc  of  court  steps  in  and  says  that  the  judg- 
ment shall  only  take  effect  from  the  day  on 
which  it  is  mgoed.  These  cases  also  have  been 
mnch  shaken  by  Jarvis  v.  South,  13  M.  &  W. 
163 ;  and  there  has  been  a  late  case  in  this 
court  before  Mr.  Justice  W^htnum,  not  yet  re- 
ported, in  which  the  decision  was  directly  in 
fiivoar  of  the  plamtiff;  and  also,  a  case  at 
chMnbers  of  IVmme  v.  Dale,  before  Mr.  Baron 
Pfatt ,  in  which  he  supported  a  judgment  signed 
in  the  same  way  as  the  present.  Secondly,  if 
there  has  been  any  irregularity,  it  has  been 
waived  by  the  assignees  not  having  come 
before.  The  bankrupt  would  cleariy  have  been 
vreclnded  from  taking  this  objection  to  the 
judgment  by  coming  so  late,  and  Ids  assignees 
cannot  staiul  in  a  better  potion  than  he  would 
have  done.  BaH  v.  Lawrence,  13  L.  J.  C.  P.  1 37, 
and  CharUewarth  v.  Ellis,  14  L.  J.  Q.  B.  331, 
are  precisely  in  point,  and  are  autiiorittes  for 
tiie  plaintiff. 

Jrhtteharet  and  Addieeet  appeared  in  support 
of  the  role,  and  contended  tnat  tiie  case  came 
direcUy  within  the  aulliority  of  Cobbold  v. 
Okileer  j  and  thefcfore,  as  that  was  a  judgment 
of  the  fhn  Coon  oCQoeen'a  Bench,  ^us  court 


Easter  Term  last  past.  Trinity  Term  nowneit 
ensuing,  or  any  other  subsequent  term,"  it 
was  aiigued  that  this  was  irregular,  and  ^ 
the  case  came  within  Cobbold  v.  Ckiher:  bat, 
on  the  other  hand,  this  case  was  foUoved  }fj 
Jarvis  r.  South,  and  also,  by  a  case  before  vj 
brother  Wi^htman,  in  this  court,  and  one  be- 
fore Mr.  Baron  Piatt,  at  diambers^  in  wbieb 
judgments  signed  in  vacation  upoa  each  a 
warrant  of  attorney  were  held  good.  Tbe  ss- 
tfaoritieB,  therefore,  being  conflicting,  tbe  csk 
must  be  decided  upon  principki,  wi&ont  icgard 
to  authority.  Now  if  a  judgment  is  sigan  is 
term,  it  is  not  ae  of  the  term,  but  of  thi  dqr, 
and  it  is  only  necessary  to  describe  it  at  of  • 
term,  when  m  fact-si^ed  in  vacation.  If  dsi 
judgment  had  been  signed  before  the  rale  of 
courtoffl.T.  4  W.4,  therewoold  hare  been 
no  doubt  but  that  it  was  regidar,  and  there  ii 
really  no  ground  for  supposing  that  the  inka- 
tion  of  the  paities  was  different  since  the  lA 
upoa  the  subject  of  judgments  than  before. 
Rule  <fischarged  witiumt  coiti. 


Satoidifi 


Court  sf  IBoiifcniytcs. 

InreGUham.  HmreMea-Mraagkaa 
Fab.  6» 

COirSTIICCTION  OF  7  &  B  TICT.  C.  fb. 

Semble,  That  an  imeoheat  petitumer,  r  f 
bankrupt  on  his  own  petuion,  hari^^ 
property  to  be  distributed  amompst  ert&trt, 
IS  mot  withm  the  scope  and  eseameg  tf  ^ 
atatuter  ^B  Fid.  c.  96* 

Me.  Commissioner  GuuMoai'a,  saeini^  •ciuii 
members  of  the  bar  in  atfendanoe,  wAsd  to 
take  the  eariiast opportunity  of  calfing  ihert^* 
tention  to  a  matter  of  some  yactical  iaipoit* 
ance,  on  which  his  brother  CoamisnoBCi 
SUiaon,  of  the  Newc«it)e-upon-l>M  diHiiit* 
had  done  him  the  honour  to  confer  witii  bim> 
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He  had  before  him  a  petition,  protented  oa  the 
preyioufl  day  by  a  person  named  Braughan, 
who  petitioned  under  the  statutes  5  &  6  Vict, 
c.  116,  and  7  &  8  Vict.  c.  96.     The  petition 
filed  by  this  person  stated,  that  his  estate  iras 
"  of  the  value  of  nothing ;"  and  this  was  not  a 
singular  instance.    Great  numbers  of  persons 
came  to  this  court  as  petitioners  tmder  ^e  acts 
referred  to,  who  had  not  one  farthing  to  dis- 
tribute amongst  their  creditors.      Now,  the 
preamble  to  the  act  5  &  6  Vict.  c.  1 16,  was  in 
these  words,— "  Whereas  it  is  expedient   to 
protect  from  all  process  against  the  person  such 
persons  as  have  become  indebted  without  any 
fraud  or  gross  or  culpable  negligence,  so  as, 
nevertheless,  their  estates  may  be  duly  distri- 
buted amongst  their  creditors."    Coupling  this 
with  the  second  section  of  the  act  7  &  8  Vict, 
c.  96,  and  with  the  petition  therein  prescribed, 
he  was  of  opinion  that  these  acts  were  only 
meant  to  apply  to  p^ons  who  had    some 
estate  to  distribute,  and  that  persons  who  had 
no  estate  shoruld  be  left  for  their  remedy  to  the 
Court  for  the  Relief  of  Insolvent  Debtors.   The 
second  section  of  the  act  7  &  8  Vict.  c.  96, 
enacted,  **tfant  every  petition  for  protection  from 
process  preaented  after  the  conomencement  of 
this  act  to  the  Court  of  Bankruptcy  shall  be 
in  the  fonn  specified  in  the  schedule  hereunto 
annexed— A.  No.  1 ;"  and  upon  turning  to  the 
form  prescribed.  He  found  it  contained  these 
words, — "  That  vour  petitioner  is  desirous  that 
his  estate  shoula  be  administered  under  the 
protection  and  direction  of  this  honourable 
court,  and  that  he  verily  believes  such  estate  is 
of  th«  V9l}»  of  £  at  the  least,  unincitm- 

bend,  and  beyond  the  value  of  his  wearing 
apparel  and  other  matter  which  your  petitioner 
is  authorised  to  except  by  this,  act,  and  that  the 
same  is  available  for  die  benefit  of  his  credi- 
tors/' For  a  petitioner  to  swear  that  his 
estate  was  available  for  the  benefit  of  hit  credi- 
tors, and  at  the  «nre  time  to  fill  up  the  Uaak 
describing  the  value  of  his  estate  with  the  cha- 
racters OLO$.Qd,,  was  a  perversion  and  a 
mockery.  That  the  legislature  intended  the 
all^tion  eited  should  not  be  omitted  from  the 
petition  waa  tolerably 'clear.  If  he  were  asked 
whether  a  petition  could  be  entertained,  omit- 
ting thra  allegation,  he  should  reply,  certainly 
not.  Could  the  legialatnre  then  have  meant 
anything  so  grossfy  absurd  as  requiring  a  peti- 
tioner to  swear,  that  nothing  was  "available  for 
the  benefit  of  his  creditors  V  He  had  come  to 
the  clear  conclnsioB,  that  the  legialatnre  never 
meaat  that  insolTenfes  widwnt  property  ehonkl 
Qeme  to  the  Conrt  of  Bankruptcy  lor  protection. 
There  wss  anetfaer  court  which  had  the  power 
of  pofiiehing  such  persons  where  thev  deserved 
punishment,  whilst  the  Court  of  Bankruptcy 
could  only  punish  indirectiy,  by^  withholding 
protection.  Creditors  were  deprived  of  very 
important  rights  where  debtors  obtained  pro- 
tection under  these  acts.  In  ordinary  drcum- 
stances,  a  creditor  obtaining  a  judgment  for 
any  sum  abore  90/.,  might  take  the  person  or 
goods  of  the  debtor  in  satisfaction ;  but  the 
crediloKe  sff  iStiom  who  obtained  protecting 


orders   from  the  Court  of  Bankruptcy  were 
prevented  from  touching  either  the  person  or 
goods  of  the  debtors.    Was  the  creditor  to 
nave  no  equivalent  ?    The  equivalent  was,  that 
the  creditors  should  have  the  property  of  the 
debtor  fairly  distributed  amongst  them,  lliero 
was  no  equivalent,  however,  when  there  was 
nothing  to  distribute.      He    was    clearly  of 
opinion,  therefore,  that  those  only  were  entitied 
to  the  benefit  of  the  acts  administered  in  tltia 
court,  who  had  something  remaining  for  their 
creditors,  and  that  those  who  had  nothing  left 
should  go  to  the  Insolvent  Debtors  Court  for 
relief.     There  was  another  class  of  persons 
to  whom  he  wished  also  to  allude :  traders 
who  became  bankrupts  upon  their  own  peti- 
tions, under  the  7  &  8  Vict.  c.  96,  s.  41.    The 
object  of  that  enactment  was  quite  clear;  it  was 
to  enable  a  bankrupt  to  come  at  once  to  thie 
court  for  the  distribution  of  his  assets,  and 
prevent  any  single  creditor  from  taking  pos8e»- 
sion  of  his  estate  and  effects  in  satisfaction  of 
his  debt,  thereby  obtaining  a  preference  over 
the  other  creditors.    A  great  number  of  fiats 
were  now  opened  day  after  day,  upon  the  pe- 
tition of  the  bankrupts  themselves,  in  which 
nothing  was  left  to  distribute,  and  the  partiee 
came  with  not  enough,  or  only  enough,  to  pay 
the  court  fees.    The  only  object  of  such  per- 
sons in  coming  to  this  court  was,  to  get  a  cer- 
tificate.   They  cldmed  a  certificate  that  they 
had  conformed  to  the  bankrupt  laws,  and  this 
certificate  gave  them  full  protection  for  the 
future,  and  in  effect  cancelled  all  bygone  debta. 
The  case  of  Oilkam,  now  before  the  court,  was 
of  these  instances :    the  estate  was  not 
igh  to  pajr  the  expenses  of  Che  fiat'   Hiib 
was  the  case  in  nine  out  of  ten  instances  where 
parties  became  bankrupts  on  their  own  peti- 
tions.   The  parties  thought  they  acted  in  con- 
formity with  the  law,  because  they  went  throu|^ 
the  necessary  forms.    They  had  only  half  con- 
formed, however,  when  they  came  without  any 
assets  for  the  benefit  of  creditors,  and  waited 
until  they  had  squandered  away  their  estate,  or 
given  it  to  some  favoured  creaitor.    His  pre- 
sent intention  was,  to  endeavour  to  put  a  atop 
to  the  perversion  of  the  law  which  the  ppseeot 
practice  introduced.     When  bankrupts  came 
without  any  assets,  askinff  for  a  certificate, 
which  was  frequently  no£ing  more  than  n 
license  to  "go  and  do  likewise,"  for  it  was 
eonstantiy  found  that  such  persons  came  affain 
and  again  to  that  court,  he  was  disposed  to 
withhold  from  such  parties  a  certificate.   Bank- 
nipts  without  aeseta,  and  insolvents  without  aiqr 
estate,  should  go  to  the  Court  for  the  Relief  of 
Isolvent  Debtors,  which  had  power  to  look  into 
their  cases,  and  iwroish  wherever  poniahment 
was  deserved.    He  should,  of  course,  be  happy 
to  listen  to  the  arguments  addressed  to  hun 
from  the  bar,  in  respect  of  any  particular  ease 
that  might  hereafter  oe  brought  under  considem* 
tion,  but  he  thought  it  expedient  to  state  thua 
generally,  the  principlea  which,  as  at  present 
advised,  he  thought  ahould  govern  his  fntive 
conduct  in  this  court  in  dealing  with  the  eaeea 
of  inaolventa  and  banknipts  who  had  ao  uMHtUi, 
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Rabson 
Conyngfaam,    Esq., 

othen 
Lamond 

Kewton  and  another 
Norton  and  another 
Beran 
Ra}  ner 


Fitch 
and 
S.J.  Macgregor 

Chapman 

Price 

George 

8,  J.  Hagger 

'  Hawkes 


Proms.  ElsBsleT  and  P. 
DU  Todd 

Tilleard  and  Co. 
Vt,  Erans 
Pro.  In  peraoD 
Dl  H.  W.  BuH 
Pro.  G.Turner 

Oldenbaw 

Prom.  Fearoo  and  C 

G.  Price 
Feigned  Ib*w,  ¥fn^ 
Dt.  S.  RoKvrs 

Pontifex  and  M • 
Dt.  Wire  and  Co^ 


NEW   CAUSES. 


£ngliah  [Co. 

Gregory,  Faulkner,  and 

Fletcher  and  R. 

Lacy  and  B. 

Same 

Wire  and  Child 

Bbodea  anil  L. 

Harbin  and  W. 

John  Pike 

C.  and  H.  Hyde 

In  Person 

Hale  and  Co. 

William  Batty 

Lacy  and  B. 

N.  Bennett 

W.W.Olderahaw 

A.  Digby 

Meggiaoo  nnd  Co. 

Sterens  and  Co. 


Ceorge  Filch 

Walcot  and  C. 

Basaett 

R.  Hodgaon 

Sparhiyn 

T.Taylor 

S.T.Cookoey 

F.  8.  Manning 
Murdock 
Thomas  Roberta 
Same 
Lawford 


Allen  and  another 

Ternatrom 

PliiUips 

Bayley  and  another    S.  J. 

Same  S.  J. 

Osborne  and  others 

Boutcher  and  others  S.  J. 

Johnson 

Berton 

Doe  dem  Shew 

KImslie  and  another 

Moflsop 

English  S.  J. 

Bailey  and  another 

Ruaaell 

Wright 

Cole  S.  J. 

Beaumont,  Esq. 

Borrer  S.  J, 

Belcher  and    others,    as- 

signees,  &c. 
Herapath 
Barns 
Crampton 
Foggo 
Newcombe 
Doe  dem.  Cornthwaite  and 

others 
Cumming  S.  J. 

Perkins  and  another 
Maugham 
Sfime 
The  Queen  8.  J. 


Blower  and  Co. 

Wycbe 

Wood  and  B. 

W.  Meyrick 

'Same 

Hale  and  Co. 

Jones,  Blaxland,&  Co. 

Lutly  and  B. 

W.T.Wbyte 

Baasett 

Ssndys  and  P. 

Hawe 


Powell  and  others 

Lowe  S.  J. 

Wright  and  another 

Hooper  and  another 

Lewis 

Lee 

Capper  and  another 

Waterlow  and  others 

Faulconer 

Coulson 

Grore 

Gibbfl  S.J. 


Knight  and  another 
Reimer  and  another 
Kewton 
Critchloy 
Sharp 
Hustler 
Castelli 
Bradley 
Wellealey 
Shaw 

Hyde,  JOB. 
Deriog 
Hales 
Heariside 
Smith 
Marks 

Forbes  and  others 
Alsop 

Brighton,  Lewes,  &  Hast* 
ings  Railway  Company 

Clements 

Bonstead 

Gee  . 

Green 

Clarkson 

Allen 

Smith  and  another 
Cox 
Watson 

K.  W.  A.  Gathereole 
M.  A.  Gathereole 
Cbarretie  and  another,  in* 
dieted  with  others 

Allan 

Penn 

Bjrcroft 

Llord 

Chappell 

Stocks 

Phillips 

Richardson 

Cole 

Lsais 

Uula 

Wildman 


Proms.  Deprea 
Proms.  Weatmaeott  &  Ca. 
Du  person 

Proma.  Milne  and  Ol 
Proma.  Sama 
Proais.  N.  SteTeoa  &  Co. 
Pro.  OliTerson.DiTieJEGa. 
Dt.  Sudlow  and  Co. 
Dt.   Robisa 
Kject.  Wm.  Smith 
Dt.  SoiasandT. 
Proma.  Hawkiaa  and  Co. 
TroT.  Wright  and  K. 
Proma.  Elmslie  and  P. 
Dt.  J.  W.  Brooks 
Proms.  H.Crocker 
Proms.  Tatbaa  and  Co  ^ 
Proms.  Gregory,  F.,&.  ck 

Sutton  and  Co. 

G«.  Watson  and  Son 
Proms.  Me^^isoo  and  Ce. 
Proms.  MaktnsoB 
Proms.  Wn.  SaTngie 

Sadgrora 

Morris  and  C«l 

Tres.  and  Ejt.  E.  Lewis. 

Fladgata  and  Co. 
Dt.  Kaioett 
Prom*.  Nidiolls  and  O. 
Proms.  Same 
ladt.  Kendall, and  Collar 

Charratia,   Fit  &   Co. 

for  Young,  Bvu 
Proms.  CottariU 
Ca.  Cattaina  and  F. 
Pro.  Lane 

Dt.  Sweetiaf^  aad  B. 
Proma.  H.F.Ric 
Dt  Steraoa  aad  Ca. 
Proms.  Bankart 
Dt.  WigleswortkaadCe. 
Aast.  Goddard  and  E. 
Dt.  Adama 
Proma.  Boah  aad  M. 
Proms.  CbarWa  Patker 


NmFtiui  Cause  Liiti^'London, 
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S.HeatbJaD. 
Uvford 


^mory  and  Co. 

Same 

Same 

V\r.  0.  Holcombe 

imory  aod  Co. 

I.  T.Archer 

$tme 

:.  HodgMii 

Foord 

>atclifre 

[Robert  Still 

tfawe 

^'illiam  Black 

*V.  VV.  Oldenfaair 

^oxaodSb 

jilbert  and  Co.- 

?oord 

^.DimM 

^lapham 

^tllingtoa 

fate 

^.  Sfflitb 

joodman  and  W. 

kme 

Seddomemd  W^ 

imoTj  and  Co. 

i.  Chester  and  Son. 

Y.  Smith 


Field 
The  Queen 


Waley  S.J. 

Lake 

Sbeirell  and  another  S.J. 

Garrod,  eztriz. 

Taylor,  P.O.  S.J. 

Lloyd 

Millwood 

Baker 

Gibbs 

Trimea  S.J. 

Hooppell 

Dean 

King 

Bennetl 

Aleock  S.J. 

Lingham 

Gairard 

Dimes 

Payne 

Wallington 

Brown 

Day  (by  next  friend) 

Parker 

Brown  and  another 

Steele 

Ta?lor,  P.  O. 

Silly 

Uarborne 


Siiarpe,  sued,  &o. 
Charretift  and  another,  in- 
dicted with  others 

Idle 

Bell 

Brown 

Garrod 

Black 

Skipp 

Lines 

Bessett 

Kirk  wood 

De  Burgh 

Slee  and  another 

Sinms 

Hodge 

Thompson 

Corporation  of  the  Royal 

Exchange  Assurance 
Bull 
Cottrell 

Schultes,  extrix. 
Dillon 

I^mbert,  Bart.,  sued,  &c. 
Morrison 
Edwards 
Hills 
Sawyer 
Hoe 
Lowe 
Whiobelo 
Ludlow 


Ca.  S.  J.  Sydney. 

lod.  Fry  aud  Co.  for  Char- 
retie,  Kendall  and  Co» 
for  deft.,  Sir  W.  Young 

Pro.  Ricbordson  and  Co. 

Pro.  Abbot 

Pio.  Venning  and  Co. 

Dt.  Kirk 

Prom.  Ashurirt  and  Son 

Proms.  Burbidge 

F.  and  Issue,  Pope 

Dt.  Thomas  Martin 

Dt.  Gillham 

Pro.  Brundrett  and  Co. 
Slee  and  R. 

Pro.  Thompson 

Ca.  Donne 

Prom.  Hook 

Dt.  L  C.  and  H.  Fresh- 
field 

Dt.  Cattaros  and  F. 

Proms.  Cn^fler 

Dt.  S.  Fisher 

Covt.  Birch 

Dt.  Nicholson 

Prom.  Hind  man  and  IT. 

G^.  W.  C.  Humphries 

Proms.  Reed 

Dr.  Person 

Proms.  I.  Taylor 

Prom.  Oldershaw 

Dt.  King 

Ca.  Bicknell  and  B. 


Camnurn  ^Xtai. 
RgMANETS  of  Michaelmas  Term,  to  be  added  to  the  List  at  page  310,  ante. 


iiawrance  and  P, 
^aistow  and  T. 
Cingdon  and  5. 
^.  Ford 
K  Hudfon 
r.  J.  Blake 
Cm»don  and  S. 
il.  Forn 
»me 
ilinet  and  Smith 


look 

Cirk 

[  H.  Linklater 

}.  Heosman 

iiran 

•"errell 

.  J.  Blake 

3itgood 

.  Watson 

>ane 

U.Wbeat1ey 

>.  J.  Huson 

•''allaneo  and  B. 

).  Gray! 

^orradaile 

look 

Garten  and  Go. 

Towflsbend 

LPatevsoQ  ' 

j^atllia 

iAwnnce  and  F. 

3tggand  Co« 


Oxly 

SoUiran 

James 

Barker 

Powell 

Soadv 

llawkes 

Staaway 

Barker 

Barker 


S.  J.  Hilder 

Irvine 
S.J.  CIlTO 

Ottey 
S.  J.  Bradbury  and  another 
S.  J.  Mangles 

Moore 
S.J.  Wells 

Gliffiths 

Alexander 

NEW   CAU8B8. 


Prom.  Dawes  and  Sons 
Ca.  Hodgson 
Prom.  G.  N.  Gilea 
Prom.  Gougl^ 

Wrigbt  and  Co. 
Yonng,  V.  and  Co. 
Ca.  R.  Swan 
Prom.  Tn  Person 
J*rom.  Price 

Bowen  and  Msy 


Tillsm 

Foster 

Smith  and  others  assignees 

Douglas 

Ashwell 

CIsrk  S.  J. 

Sfiles 

Weodon 

Mills 
Same 
Meek 

Huskisson  and  another 
Vallanee  and  another 
Deacon  S.  J. 

Mortimer  S.  J. 

Tillam 

Kemp  and  another 
Deprose 

Thompson  &  another  S.  Jr 
lliompson 
Backhouse 
'CoUard  and  another,  ex« 
ecutors 


DUke 

Ireland 

Leach  and  others 

Clifton 

Needham 

Rastrick 

Wylie 

Eastern  Counties  Railway 

Company 
Goring 
Gibson 
Baynes 
Olney 

Duke  of  Brunswick 
Hopkins 
Gell 
Copp 
Pike 
Cowell 
Fisher 
Alston 
Woody 

Croft 


Dt.  Dyne  and  Co. 

Dt.  Govett 

Tror.  Corner 

Dt.  Nicholson  and  P. 

Tres.  Scott  and  Co. 

Prom.  Sutton  and  Co. 

Prom.  RoberU 

Duncan 
Prom.  J.WUlis 
Dt.  Same 

Prom.  Lewis  and  L. 
Prom.  Parkes 
Dt.  Warneford 
Dt.  Van  Sandau  and  Co. 

In  person 
Dt.  Dyne  and  Co* 
Prom.  Parker 
Tres.  Hill  and  Co. 

Gedye 
Dt.  Surrand  Gribbla 
Prom.  Coppock 


Prom.  Rieharda 
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W.  B.  JoDet 

Same 

Wire  and  Child 

Beran  and  G. 

Tripp 

Hill  and  Matthewa 

A.  J;  Lane 

Townahend 

T.Martin 

Cattlin 

G.  Anneslej- 

Loftv,  Potter,  and  Son 

Miller 

Basnett 

C.  Bobaon 

Venning  and  Co. 

J.  J.  Spiller 

Richardson 

Alexander 

L.  Jacobs 

Loftr,  Potter,  and  Son 

Buan  and  Mallios 

W.  B.  Jamea 

J.  T.and  H.  Haddeleys 

8.  Yates. 

Wilde  and  Co. 

Chidley 

Sorr  and  Gribble 

Same 

Cattama  and  F. 

H.  J.  Barber 

Thomas  Clark 

Reed  and  L. 

Empson 

Vandercom  and  Co. 

W.  Smith 

Hoppe  and  Bojrle 

W.  H.  Gieen 

J.T.andU.Baddelcf 

G.  Bower 


Ksi  Pruu  Cows*  Lbts-^LMUkm. 


Veny  an 
Bender i 


and  another 
and  another 
Tibaldi  S,  J. 

Backbonse  and  othara 
Tacker 
Cowell 
Robina 
Milea 

Kine,  executrix,  fte. 
Thompson 
Gannon 

Smart  S.  J. 

Frances  and  others     S.  J. 

Aaron  Smith 


Lawes  S.  J. 

Smith 

Dickinson 

Bushel! 

Nimes 

Caabmore  S.  J. 

Bathjany 

Cartwright 

Park 

Gobey 

Cosel 

Bell,  P.O.  8.  J. 

Smith 

Sttrr 

Same 

Brown  S.  J. 

Flight 

Buckland 

Black  and  others  assigiieeft 

Upston 

Cleare  ' 

Relph  S.J. 

Richards 

Potter 

Oliver 

Granger 


Wright 

White 

Wanless 

Maitland 

Horton      - 

Diprose 

Berry 

Harwood 

Hollman 

Pagan 

Molladj 

Allison 

Wright 

H.  B.  Roberts  and  others 

Webb 

TumboU 

Hodgson 

Weiss 

Dunn 

Hart 

Welfit 

Litdejohns,  sued,  &c. 

Wbitmore 

Curling 

Pym 

T.  W.  BfsrrioU 

Stead 

Savery  and  another 

Same 

Chapman 

Powell 

Furber 

Blyth 

Balcombe 

OXyonnor 

Hamber 

Davies  and  another 

Norria 

Renton 

Coop4)r 


Fisher  and  De  J. 


Rbmanbts,  added  lo  list  st  page  31 1» 
McGregor  8.  J.  Knight 


In  persQB 

Wilkins  and  H. 
Ca.  James  Taylor 
Prom.  Loadea 
Prom.  Dariea. 
Trea.  Towoabead 
Dl  H.  W.  Cross 

Cross 
DC.  Sim 
Dt.  Whittaker 

Pettendreigh  and  Ca. 
Prom.  Tilaon  and  Cow 
Dt.  Hall 

{H.  B.  Robots 
Solomooa 
Prom.  HsU 
IVom.  Kinder 
Plom.  HensBBMB 
DC  Emslia  and  CSow 
Prom.  Henaaaa 
Piom.  WeyaoQlkaadG. 
Ca.  Corerdale  and  L. 

IJndaay  and  IL  . 
Dt  Gregory  and  Ce^ 
Dt.  In  person  . 
Pvom.  EUis 
Prom.  AbrahasM  aad  K. 
Prom.  G.  H.  Taylor 
Pfom.  W.  Harris 
Prom.  Sasaa 
Ptom.  W.  W.&R.WnB 
Ca.  F.  J.  Uasmnag 
Prom.  C.  V.  Lewis 

Jay  snd  Pilgrim 
Prom.  Goddard  aad  £. 
Prom.  Yatea  and  Tuaer. 
Tree.  G.  Ratheribtd 
Prom.  C.  A.  Cbaphn 
Prom.  J.  U  Beedkilw 
Prom.  Whillaker 
Prom.  VanSaadan&O. 


Trea.  Keaait 


MBW  CAUSX8. 


R.  Vincent 
Tilaon  and  Co. 
Maples  and  Co. 
Donne  and  T.- 
James Taylor 
Crosby  and  Co. 
Penfold 
Dawes  and  Son 
C.  F.  Chubb 
Same 

Pontifex  and  M. 
S.  Hicks 
Same 

Lawiance  and  P. 
Sharpe  and  Co. 
Same 
Chilcote 
Bell  and  Co. 
R.  Ellia 
Milne  and  Co. 
Johnaon  and  Co; 
Hindman  aad  B. 
Vincent 
Clarke  and  Co. 


Plumler  S.  J. 

Burnaide 

Bell  S.J. 

Williams  S.  J. 

Vertue  and  anothes  S.  J. 

Coben  S.  J. 

Boyd  and  another      S«J. 

Le  Grand  8.  J. 

Bailey  8.  J. 

Same  6.J. 

PeU 

Thompson  and  otbem  S.J. 

Same  S»J. 

Wyld  8.  J. 

Sharpe 

Bracher 

Chilcote 

Shuttleworth 

Bailey  and  other!       8.  J. 

Furness 

Eraos  snd  another 

Oowar  and  another 

Hanmer 

Wilson 


Benthall 

Dayrell 

Jenkyaa 

Clarice 

Edee 

Williams,  Bart. 

Mangles  and  others 

Buncombe 

Ogle 

Shuttleworth 

Jones 

Radcliffa 

WataoB 

Black 

New 

Liraraore 

Perry 

Summer 

Manglea  and  others 

Law 

Layoock 

Mnllins 

QaaU 

Harris 


pro.  Martindale 

Pro.  H.  Jackson 

Pro.  BartholoBsaw 

rto.  H.  Wiokeoa 

pro.  Steadmaa 

Pro.  N.  Gilea 

Pro.  Yoong,  V.  a»d  Co. 

Pro.  Chilton  and  Co. 

Dt.  Tookar,  S.  and  Ce. 

Dt.  Bell  and  Co. 

Pro.  W.  M.  Armstrong 

Pro.  SharpaawLCo. 

Pro.  Same 

Fro.  Hindssaa  and  K. 

Pt.  G.  Wansey 

Dt.  BaFaa 

Dt.  Capea  and  S. 

Dt.  Gragaiy  aad  C«. 

Pro.  Young  aad  Co« 

Fro.  Vincent 

Pro.  Comtbwaita  aad  A- 

Dt.  Orertoa  and  H. 

Dt.  J.E.Nisan 

Pra  CoodaandSoA 


NiM  Prims  Camte  iMts-^Lntdon. 

inghen 

Corlass 

Muggins 
S.J.  Anderson  and  others 

\.  Hodgion 

niton  aii4C(\ 

Leith 

Billing 

3ristowaBdLT. 

Fenton 

Beal 

^oddard  aad  E. 

M*Kenaie 

Boelb 

2.  J.  Syda»r 

PbiUipps 

S.  J.  Hart 

dattheiTB  Hid  H. 

Lee 

Stephens 
S.  J.  Oillan 

ilnwnj 

Burns 

3uigoyM  ftnd  GoL 

CoUett 

S.J.  Richardson 

/an  Sandao  and  Co. 

Brooke 

Pidgeon 

tfopfaaaiidCo. 

Dickson  snd  otban 

S.J.  Mangles  and  others 

.  LeitB 

Bdbson 

Reynolds 
Brighton 

^.  Jl.  Gairy 

Webb  and  another 

jregory,  f.mmdOa, 

Aibiston 

S.J.  Burt  and  others 

a«volta 

Pk-ima 

Jackson 

i.  Lewis 

Jones 

Tburling 

lame 

Berkley 

Garland 

ratbam  and  Co. 

Muter 

Murray 

ioy  and  Cow 

Gbabot 

SwJ.  Weld 

>OBtifex  and  M. 

Duke,  Knt. 

Browne 

*atbam  and  Co. 

Prior  aad  otbera 

Rose 

Afrranee  aod  P. 

Wryght 

Esstwood 

atliam  and  Co. 

Barker 

Teagne 

>oole  aad  G. 

Sbeppard 

Hooper 

jreg^orf,  F.aa^Co. 

Jones 

TiUey 

nUon  and  Co. 

The  Goyernor  and  Con^ 

pany  of  Copper  Miners 

in  England 

8.  J.  Ricketts  aod  others 

Valfcer 

Clements 

8.  J.  Flight 

fia€mkt 

Madely 

Besstow 

/^ineent 

Lowe  (P.O.) 

Sherwood 

niaonaadC^. 

Sutton 

Rawlioga 

lowland  aad  Go. 

ChHtoii,jna. 

London  and  Croydon  RaiU 

way  Co.  and  another 
Prime 

r.  S.  Bowdan 

Jaakson 

!n  person 

Gresbam 

Polbill  and  others 

tlfidganandP. 

Ifowtoa 

Saiair 

way  Company 
Pierce 

3adtden  and  F. 

Hamphsbire 

iragonr,  F.  aad  Oa. 

BoTdell  aad  anotber 
Wilaoa 

irmdy  and  Son 

S.J.  Raadkh 

n^alton 

Fraser 

Lamont 

Ando 

GOIsn 

Murray 

ifaupeaadGo. 

Vansej 

Rorara  and  Otbarv 
Hobaea 

Cardea 

jedye 

Wakebam 

Ferd 

(VchaaaadCo. 

Fenn 

S.  J.  Gould  and  another 

iiickotooB  wd  P. 

DafoiaandsMdwr 

8.J.  Setan 

^ilkinaon  and  R. 

ScoU 

Hart 

J.  Vincent 

Sbelton 

Morgan 

^rowder  and  M. 

Gibb 

S.  J.  Marshall 

Tedve 

Wakebam 

Stan  way 

kmi 

Sma 

Beealey 

>eTeosbire  ind  W. 

Wbitabasdjan. 

S.J.  Stephenson 

klilne  and  Co. 

mix 

Roche 

K  J.  Haad 

■iSenson 

Fawcatt 

)eeror  and  B. 

Rabr  and  SMlksr 

8.  J.  Allan 

}edye 

Pain 

Benns 

Curtis 

Ibrael 

?.  Mosa 

Coleman 

Gieen 

l^ttkiBaon  and  R. 

Cooper  (P.  O.) 

Wicks 

s.Bow«r 

Townley 

Cox 

>angerfield 

Reere  and  others 

Hoxham  and  E. 

Williams 

Gadber 

laaia 

FsNc  and  anotber 

Same 

rilaoAUiACow 

AUiasa 

&J.  Berkbeck  and  taotber 

>)e 

Broom 

Skaif 

yornthwaite  and  A. 

Blytb  and  others 

Lacomber 

kztera 

Dererell 

Dodwell 

>1ii»ipoftnd8fai 

Edgar  and  SBoAer 

BroeksuA 

Tinch  and  Go. 

Brixton 

Hopkiaa 

Moore  and  anotber. 

3ankart 

Paasenger 

Casseli 

:biabolme 

Ruddock 

Inglis 

989 

Pro.  S.  M.  Drirer      [Co^ 
Prom.  Oliversott,  LsTie  A; 
Ca.  Walter  and  P. 
Pro.  Rickaids  and  W. 
Pro.  Croft 

IVo.  Weymouth  and  G. 
Dt.  Bennett 
Pro.  Lindo 
Issue,  Cotterill 
Sci.  fa.  Stone  and  T. 
P^o.  Young.  V.  and  Co. 
Pro.  Roy  and  Co. 
Pro.  In  person 
Pro.  Reid  and  L, 
JH.  Bowden 
Ca.  Swan 

Dc.  Hawkins  and  Co. 
Pro.  Thomas 
Pro.  C.  WatsoB 
Pro.  Bell  and  Co. 
Pro.  Hoppe  and  B. 
Dt.  Rolfe  and  E. 
Pro.  W.  W.  Jackson 
Dt.  Fenniag  and  Co. 
Dt.  Townall 
Pro.  Edwards  and  M. 
Crowder  and  M. 

Dt.  &  Dtaue.  Cox  &  Co. 
Pro.  Spinks 
Fro.  L«ingley  and  G. 
Dr.  R.  Rarea 

Tres.  Burcbell  snd  Co. 

Pro.  Rivoka 

Dt.  Hodgson  snd  Bishop 

in  person 
Dt.  Wigtsmrorlb 

Ca.  Duncan 

Pro.  Bridges  snd  B. 

Dt.  L.  Bcoioa 

Pro..  Venning  salN. 

Pro.  Woodruff 

Pro.  W,  A.  BaiBDi iggo 

Pro.  Clarbaand  Co. 

Pro.  In  person 

Pro.  Bisohoff  and  C. 

Pro.  Neate 

Pro.  Galsworthy  aad  Co. 

Dt.  Dimmock  and  B. 

Pro.  Wilde  aod  Co. 

Pro;  Ford 

Pro.  Ford 

Pro.  Parkes 

Pro,  Lyto 

Dt.  Rifoha 

Pro.  CottanU 

Dt.  Buchanan 

Dt.  Ktrkaran 

Dt«  Innea 

Pro.  Morris  snd  Co* 

Dt.  Gregory  snd  Co. 

Dt.  Jerwood 

Pro.  Chester  snd  Co. 

Dt.  Same 

Pro.  Maggtson  aad  Co. 

Pro.  Crossfield 

Dt.  Vincent 

Pro.  Archer 

Dt.  Govalt 

Pio.  VaaSsBdasaadCo* 

Dt.  Hughes 

Dt.  Beetbohne 

Dt.  Willoughby  snd  J. 
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Goddard  and  E.    *    - 

Bridger  and  B. 

£.  A.  CiMpiin 

J.G.Fidjer 

H.  Uojd 

WaUoa 

Abrahams 

Same 

Baroell 

J.  B.  Wathea 

Same 

Wilkinsoo  and  R. 

A'Beckett  and  Co. 

Horn 

T.  B.  May 

Cbilton  and  Co, 

Same 

Same 

Jones  and  Co. 

J.  Bell 

0.  Parsons 

Gedye 

S.  Smith 

Gregory,  F.  and  Co. 

Same 

H.  J.  Turner 

Kein  dj. 

Cook  and  S. 


M^Kenxie 

Moakes  ^ 

Smith 

Neate 

Lairs  dc  another,  assigneee 

Frtser 

Price 

Simmonds 

Tillj 

Brook 

Lorecnfl 

Cooper,  P.  O. 

AUager  and  others 

Miller 

La  Mark 

Norria 

Pike 

Hoggins 

Brown  and  others 

Anton  S»J. 

Blsck 

Lott 

Molineux 

Hubberstj 

Jones 

Warren 

Abbey 

Billes 


Letter  Bom. 

GriiBths 

Pro.  Wood 

Fox  Hnd  cthsra 

Pro.  Httrray 

Oakley 
Procter 

Dt.  GregoiT  and  Co. 
Pro.  T.D.  Taylor 

Bou 

Pro.  Tripp 

Koehner 

Pro.  Venning  and  5. 

Temple 

Pro.  PembeitMi 

Jay* 
B!iss 

Pro.  Wimbam  and  Co. 

Dt.  W.  H.  Tnroer 

Amiss 

Ca.  Patten 

Gillonjun. 

Pro.  ComthiTBiteandA. 

Falk 

Dl  Keightley  and  Co. 

Harrison 

Dt.  Aoaten  and  H. 

Etcock 

Dt.  CapMandS. 

Ozun 

Dt.  VsllanceandV. 

Anderson 

Dt.  Webb  and  Co. 

Greares 

Dt.  Cheater  and  Co. 

Critchlow 

Dt.  Same 

Holmes 

Dt.  H.  R.  Hill           [Cbu 

Geralopulo 
Bazendale  and  oihen 

Pro.  Olireiaon.  Levis  tad 

Ca.  Tatham  and  Co. 

Elgie 

Ca.  Thomaa  and  Son 

Sandon 

Pro.  Freeman  and  B. 

Yatea 

Dt.  Sherman  and  S. 

Tilsley 

Dt.  PownallandCi*. 

Legxewr 
Cobbold 

Pro.  Dyne  and  Son 
Dt.  W^ilkiosonandC. 

Beetbam 

Dt.  Beetham  and  P. 

PARLIAMENTARY  NOTICES, 
Ptouu  of  Gommoni. 

FKR8   OF   COURT. 

Mk.  Watson  has  given  notice  of  a  motion 
for  a  select  conmittee  to  inquire  into,  and  to 
report  to  the  House  on  the  taxation  of  the 
Courts  of  Law  and  Equity  by  collection  of  Fees, 
and  the  amount  and  mode  of  collection,  and 
appropriation  of  Fees  in  the  Courts  of  Law  and 
Equity  and  all  Inferior  Courts,  and  in  Courts 
of  Special  and  General  Session  in  England  and 
Wales,  and  as  to  the  Salaries  and  Compensa- 
tions and  Fees  received  by  the  Officers  in  those 
Courts. 

NEW  BILLS. 

Regulating  the  Proceedings  of  the  Commie* 
sioners  of  Railways  and  amending  the  Law  of 
Railways.    For  2nd  reading.    Mr.  Strutt. 

Improvement  of  Agricultural  Tenant-right. 
For  2nd  reading.    Mr.  Pusey. 

Repeal  of  Penalties  on  Roman  Catholics. 
For  2nd  reading.    Mr.  Watson. 


THE  EDITOR'S  LETTER  BOX. 

The  paper  on  Apportionment  of  Rent,  firom 
a  eontributor  who  rejoices  in  the  signature 
"300,"  is.  acceptable. 


"A  Subscriber's''  letter  on  Tithe  Rent- 
charge  Distress  shall  have  early  inso^on. 

The  Cause  Lists,  Sittings,  and  ether  Pro- 
fessional Papers,  encroach  occasionally  npoa 
our  usual  variety  of  articles ;  but  with  the  lid 
of  small  type  and  the  enlarged  space  given 
during  the  last  twelve  months,  it  it  trusted 
that  nothing  material  has  been  omitted.  Tht 
last  two  volumes  exceeded  the  former  by  100 
pages  each ;  and  by  careful  sdection  and 
abridgment,  1,200  pages  annually  will  probaUf 
comprise  all  that  is  really  useful  to  be  reeorded. 
Supplements  and  double  numbers  are  nov 
eschewed. 

The  subject  of  the  Removal  of  the  Conrti 
has  not  been  lost  sight  of;  but  like  mmj 
others,  must  yield  for  a  time  to  urgent  Stale 
necessities.  Parliament  will  give  it  no  atten- 
tion at  present. 

The  call  for  a  Public  Record  Depontory  in- 
creases in  urgency,  and  it  appears  that  iSbt 
government  have  at  length  yielded  to  the  de- 
mand. A  survey  has  recently  been  made  of 
the  Rolls  Estate  and  its  neighbourhood,  wiik 
a  view  to  the  erection  of  an  appropriate  build- 
ing. 

The  quAre  of  Q.  Q.,  relating  to  VoMkn 
and  Purchasers,  and  the  right  to  interest  sWl« 
if  practicable,  be  inserted  next  week. 


DIGEST,   AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  FEBRUARY  27,  1847. 


**  Quod  magis  ad  ho3 
Pertmet,et  neseire  malum  ait,  agitamua." 

HORAT. 


NEW  CONSTRUCTION'  OF  THE 
LAST  INSOLVENT  ACT. 


The  novel  views  with  regard  to  the  prac- 
tice   in   bankruptcy   and   insolvency   pro- 
pounded by  Mr.  Commissioner  Goulbourn, 
and  noticed  in  our   original   reports  last 
ireek^  (ante,  p.  378J  have  excited  some 
attention  amongst  that  portion  of  the  pro- 
fession which  continues  to  take  an  interest 
in  this  subject.     According  to  the  learned 
commissioner's  reading  of  the  statutes  5  & 
6  Vict.  c.  1 16,  and  7  &  8  Vict.  c.  96,  bank-  j 
rupts  on  their  own  petitions,  and  insolvents  : 
Who  have  no  assets  to  distribute  amongst  j 
their  creditors,  have  no  ioetts  standi  in  the 
Court  of  Bankruptcy,  and  should  be  driven 
to  seek  for  protection  from  the  Court  for 
the  Relief  of  Insolvent  Debtors.     Constru- 
ing the  provisions  of  the  two  statu teSf  al- 
ready referred  to,  under  which  authority  is 
conferred  on  the  Commissioners  of  Bank- 
rupts in  matters  of  insolvency,  by  the  ordi- 
nary rules,  and  deducing  the  intention  of 
the    legislature    only   from  the   language 
in    which  it  is  declared,  we  are  not  pre- 
pared   to    say    that    Mr.    Commissioner 
Ooulboum    has    come    to    an    erroneous 
conclusion,  so  far  as  regards  insolvents. 
^^ith  respect  to  bankrupts  on  their  own 
petitions,  (under  the  7  ir  8  Vict.  c.  96,  s. 
41,^  we  venture,   with  all  deference,   to 
submit,    that    the   distinction  which   the 
[earned  commissioner  proposes  to  make  be- 
tvreen  those  who  have  assets  to  distribute 
smd  those  who  have  none,  although  it  may 
t>e  well  deserving  the  consideration  of  the 
le^alature,   is  not  justified  by  any  legal 
snAOtment.     When  a  fiat  in  bankruptcy 
aaues  upon  the  petition  of  the  trader,  ao- 
Vou  zzzui.  No.  990. 


cording  to  the  existing  law  he  must  be 
dealt  with  precisely  in  the  same  manner  as 
a  trader  who  becomes  bankrupt  upon  the 
application  of  a  hostile  creditor,  and  the 
discretion  of  the  commissioner  as  to  grant- 
ing or  refusing  his  certificate  should  be 
governed  by  a  consideration  of  the  bank- 
rupt's conduct  as  a  trader,  and  not  by  any 
reference  to  the  real  or  supposed  value  of 
his  estate.  Assuming  Mr.  Commissioner 
Goulbourn's  opinion  as  to  the  construction 
of  the  late  acts  relating  to  insolvents  to  be 
well  founded,  a  point,  however,  on  which 
we  understand  his  brother  commissioners 
are  by  no  means  unanimous,  it  may  be 
worth  while  to  glance  at  the  consequences. 
We  cannot  concur  with  those  who  attach 
no  importance  to  the  discovery,  although 
we  are  not  sure  that  any  practical  benefit 
will  be  derived  from  the  extra-judicial  an- 
nouncement of  it.  The  most  recent  of  the 
statutes  to  which  we  have  referred  (the  7 
&  8  Vict.  c.  96)  came  into  operation  in 
August,  1844,  and  since  that  period  many 
hundreds — perhaps  we  might  say  thou- 
sands— of  persons  in  town  and  country 
have  availed  themselves  of  its  protective 
provisions,  who  did  not  divide,  and  never 
dreamt  of  dividing,  one  shilling  amongst 
their  creditors.  The  objection  now  sug- 
gested for  the  6rst  time  lay  in  such  cases 
upon  the  threshold;  the  commissioners 
had  no  jurisdiction.  The  commissioners, 
however,  never  once  seem  to  have  con- 
ceived that  they  were  acting  without  au- 
thority, and  it  was  scarcely  to  be  supposed 
that  the  insolvent  petitioners  should  be 
more  clear  sighted.  **  Interim  orders  *' 
and  *'  final  orders  "  were  granted  without 
end  to  persons  who  declared  in  their  peti- 
tions,  according   to  the  prescribed  form. 
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that  they  verily  believed  their  estates  to  be 
<'of  the  value  of  OLOs.Od.,  at  the  least, 
unincuuibered,"  and  that  the  same  was 
"available for  the  benefit i>r tit eir  creiitiM.*' 
Are  all  the  petUflVn  BieU  •&  life  §tm  m 
be  considered  as  waste  paper,  and  the  pro- 
ceedings founded  on  tliem  as  invalid  and 
vQid?  Neidher  ilapse  oTtioie  nor  conaent 
can  supply  the  want  of  jurisdiction  ;  and  if 
Mr.  Commissioner  Goulbourn's  rea^Ung  of 
the  statute  be  correct,  we  de  not  ace  how 
it  is  possible  to  escape  from  tlie  concjusion, 
that  the  commissioners  acted  in  all  Tuch 
cases  without  authority,  that  their  orders 
were  legally  invalid,  and  timt  sheriffs, 
gaolers,  and  others  who  may  have  acted 
upon  and  given  them  effect  are  without 
any  sufficient  justification.  As  to  ihe  in- 
solvents themselves  who  have  obtained 
"final  orders*'  in  the  cases  referred  to, 
ijlieir  safest  course,  we  apprehend,  will  be 
to  begin  de  novo,  taking  the  pfecairtion  to 
insert  hi  their  .petitions  any  sum  wliich 
iherr  «mpra\ed  circumstances  may  enable 
fStiem  to  produce  for  division  amongst  tlieir 
creditors.  The  smallest  sum,  (at  all  events 
.1/.,)  it  is  presumed,  would  be  sufficient  to 
satihfy  the  requirement*  of  the  statute,  and 
give  the  court  jurisdiction.  What  is  the 
minmium  amount  which  the  commissioners 
may  deem  a  substantial  compliance  with  the 
provisions  of  the  act  is  a  matter  subject  to 
tlieir  discretion,  and  must  be  left  to  their 
ftrture  determination.  As  we  have  already 
had  occasion  to  observe,*  in  matters  of  in- 
solvency there  is  no  appeal  from  the  de- 
cision of  the  commissioners.  As  the  ques- 
tion now  stands,  the  promulgation  of  those 
new  views  of  the  law  has  only  tended  to  pro- 
duce increased  uncertainty  and  dissatisfac- 
tion, and  to  make  "  confusion  worse  con- 
founded," 

The  Insolvent  Acts  of  1842  and  1844 
always  appeared  to  us  to  be  experiments 
cm  the  Law  of  Debtor  and  Creditor  pro 
ductive  of  unmitigated  mischief,  and,  as 
weliave  already  taken  occasion  to  observe, 
the  evil  has  been  greatly  au():mented  by  en- 
trusting the  administration  of  those  acts  to 
A  court  unaccustomed  to  dealing  with  the 
liffatrs  of  insolvents,  and  to  judges  who, 
it  plainly  appears,  wer^  not  particularly 
.ambitious  to  have  the  sphere  of  their  public 
utility  enlarged  by  the  acquisition  of  this 
ne^  branch  of  jurisdiction ;  whilst  the  Court 
originafly  established  for  the  Refief  of  fn- 
soKenl  Dehtors  ^as  maintained  with  di- 


^' i.'i.-.**'""*^^^  basinew,  but  wi[hoat  any  dim i 
;MVS|'.M.f..^     1 


nution  of  expense  to  the  country.  Nerer- 
theless,  we  are  at  a  loss  to  conceive  why 
any  distinction  should  exist  in  the  legal 
pmociples  i^plioable  to  tke^maes  of  bank- 
rifMft  *«fl  MttalnHits,  m  viliy  4k  affairs  of 
both  clnfRes  should  not  be  administered 
under  the  same  roof  and  by  the  same 
jttdges.  We  are  qoile  aware  tittt  tfaiii 
suggestion  will  be  unpalatable  to  many  who 
conceive  tiiat  those  who  are  interested  in 
bankruptcy  and  in  insolvent  cases,  belong  to 
different  classes  of  the  community,  and 
timt  their  juxta-position  in  a  court  of 
justice  is  productive  of  inconvenience. 
Experience  has  taught  some  persons,  hov« 
ever,  to  believe,  that  the  inconvenience 
arising  from  this  source  is  imaginatife 
rather  than  real ;  but,  assuming  its  exist- 
ence, how  simple  and  obvious  the  remedy. 
Let  the  business  of  insolvents  be  disposed 
of  at  a  different  hour,  or  in  a  diffsrent  part 
of  the  building  from  that  appropriated  for 
meetings  in  bankrupt  cases,  and  the  bank- 
rupts, their  creditors,  and  legal  adviser* 
will  be  aa  little  incommoded  by  the  infta 
of  insolvent  petitioners  and  their  fofloweis, 
as  they  now  arc  by  the  suitors  of  the 
Court  of  Requests  in  Basinghall  Street 
So  much  for  the  conveniericc  of  the  pro- 
fession and  the  ptibltc,  wtiich,  in  matters 
relating  to  the  administration  of  justice,  if 
too  frequently  overlooked.  As  for  those 
who  are  selected  to  administer  the  law  with 
reference  to  bankrupts  and  insolvents,  we 
are  satisfied  they  entertain  a  just  sense  of 
the  importance  and  responsibility  of  tbe 
duties  they  discharge,  and  roust  feel  they 
are  as  usefully  and  honourably  employe 
when  adjudicating  npon  the  cases  of  the 
humblest  as  of  the  most  elevated.  Tk 
judges  of  the  superior  courts  of  connw» 
law  preside  at  the  Central  Criminal  Court 
and  on  the  circuit,  at  the  trials  of  pcrsoos 
tlie  great  majority  of  whom  are  illiterate^ 
degraded,  and  steeped  in  poverty  and 
crime.  The  careftzl,  patient,  and  anxious 
performance  of  their  duties  on  such  octt* 
sions  has  not  detracted  from  the  veneratsm 
and  respect  with  which  the  judgesaretffli- 
versally  regarded.  It  would  be  prcpoa- 
terous,  therefore,  if  it  could  be  considered 
derogatory  to  the  dignity  of  mferior  magif 
t rates  to  adjudicate  upon  the  -cases  of  ve* 
ces«rtous,  imprudent,  or  fVaudulent  insd" 
v«wt  petrtioners. 


Antc'pnge  14^. 


PRIVILEGES   OF  THE   HOUSE  OF 

COMMONS. 


Sir 


JDDOMSMT 


l«     THE    CA8B  or 
V.  VOW  ABO.'* 


G08SSTT 


After  rfiortly  stating  the  mOure  -of  tlie 
pleadings  and  tlie  facte,  «o  far  as  tliej  i 
difcbsed  thereujion,    tbc    learned    " 
proceeded  r^ — 


"  Upon  the  argoment  of  the  dennmr  to 
these  pleat,  the  Coajt  of  Qneen's  BemA  mn 
divided ;  but  judgmeat  -was  gtren  by  the  ma* 
jontjr  for  the  plaintiff;  and  that  on  the  ground  of 
a  defect  in  the  warrant;  and  the  question  which 
we  have  to  decide  is  the  same,  whether  the' 
warrant  was  defective  or  not?" 

The  answer  to  the  question  aa  to  the  va- 
I  lidity  of  the  warranty  depends  maraly  upoa  a 
prelimiDary  point,  on  what  prmciple  is  £e  i»- 


We  are  now  enabled  to  lay  before  our 
readers  the  short-hand  writer's  report  of 
the  jadgmeat  of  the  Court  of  Error  in  the 
caae  of  '*  GcueU  v.  ^wardT  referred  to 
in  ow  last  fiumber,  (<mte,  p*  361,)  and 
printed  by  order  of  the  House  of  Coro- 
mons,  upon  the  motion  of  Sir  Frederick 
Thesiger. 

After  adverting  to  the  lamented  death  ,Pr*^*°f7P^*'?l^**f  F»«I^  .     , 

of  the  Lord  C.  J.  Jmda^  who  had  heard  I  ^i^  ^^e  strictness  with  which  we  look  at  the 
a  portion  of  the  argument  and  died  before  ]  w^rants  of  magistcates,  or  othfoa  acting  hv 
itwasconctuded,Mr.  Baron  Par^e  said: —  special  statutoty  authority,  and  out  of  tka 
"  If  the  surviving  membera  of  this  court  had  ^^^'^"^  ^^  *^«  common  law  ?  or  is  it  to  be  ra- 
had  any  difference  of  opinion  upon  the  radg-  '  ^^^  ^.  ^  ™ndate  or  wnt  of  a  sapmor 
mcnt  which  they  ought  to  pronounce,  they  ^•"'^  acting  according  to  the  ooone  of  the 
would  ccrtnnly  have  de«red  the  attendance  of ,  ^^T^  .7^1.  ,  ,.        ... 

the  other  judgM  who  now  compose  the  court,  \'^  l**^/^  ^^?  co»P<>«ed  ^  jn^n^  af 
apon  a  second  argument  of  this  important  case ;  J"«  ^o«rt  of  <^een  s  Bench,  seem  all  to  ha^e 
bnt  my  brothers  Alderstm,  Coltman,  Maule,^^«^^^^  '^«  Speaker  s  warrant  was  to  be 
Rolfe,  VressweU,  and  myself,  who  heard  the  f'"*^'^^  construed;  and  Lord  Dejifiuin  and  my. 
ivliole  argument,  agreeing  entirely  in  opinion,  ?™?«^  Coiendge  appear  to  have  assimUaaed  it 
we  have^ought  it  unnecessary  to  require  that  J?  *^«  ^*™°'  or  CMnmitment  of  a  ju^oeof 
assistance.  j  ^  .the  peace,  and  applied  the  same  rales  of  cob- 

"Upon  the  argument,  every  case  bearing  "'^^^"^ '^J''^^  ««jh  an  instrument  is  a  W^ 
apon  the  question  under  consideration,  or  re- 1  «"?5«^^  5  all  th«  three  judges  held  Jt  to  be 
^tingto  the  powers  and  privileges  of  parlia- '  X?^^.'  hecause  it  did  not  show  a  sufficient  au- 
ment.  were  brought  before  us,  and  commented  ^^^^^fl^^^i^^f^^^^^,  **•  to  justify  the  aefendant 
ipon.  We  deem  it  right  to  abstain  from  giving  *°  ^  *»«  admitted  to  have  done,  though  they  did 
m  opinion  upon  some  of  the  questions  as  tS  ^^^"^^  II  *^  "^"T  ""^  '^?  ^^^!^  ^^  ^ 
he  privileges  of  the  house,  which  were  dis-  had  b«n  the  case  of  a  mapstrate  actmg  n^ 
russed  by  the  learned  counsel,  because  our  «ome  statute  wlucA  gave  him  a  ep«:ial  authontr 
udgment  in  no  way  depends  upon  them.  *?  ^^^  »  ™**  '»*«  co^dy   under  the  sum 

"  We  need  nos  therefore,  decide  whether  circumstances  as  are  stated  in  the  three  first 
he  House  of  Commons  is  the  sole  judge  of  its '  ^^^  ^"^  «^j>?^*'  ^<>  ^^^^^^  ^*^«  ^?^  "^^ 
»wn  privUeges,  not  merely  when  h  is  adjudi-  J*»*>««  ^^^^  J^^^  ^^\  a  warrant  m  a  snailar 
ating  on  Oieir  alleged  Eolation,  but  in  aU  ^^^^^"^  ^^«  ^",^?^' ^^,^«  «^«^f««« 


so  that  whatever  it  commands  must  be 
learned  to  be  in  conformity  to  them,  and  the 
acre  order  of  the  house,  under  all  circum- 
tances,  a  sufficieDt  justification,  precluding  all 
nquiry  into  its  legality  by  any  ordinary  court ; 
lecaose  we  find  ^at  the  privileges  involved  in 
hia  case  are  not  in  the  least  doubtful,  and  the 
rarrant  of  the  Speaker  is,  in  our  opinion,  valid, 
o  ae  to  be  a  protection  to  the  officer  of  the 
ouse,  upon  a  urinciple  which,  as  it  applies  to 
be  process  ana  officers  of  everv  superior  court, 
mst  surely  be  applicable  to  those  of  the  High 
k>urt  o£  Parliament,  and  each  branch  of  it. 

^*  The  question  arises  upon  a  writ  of  error, 
fter  a  judgment  on  demurrer  to  pleas,  in  an 
ction  of  trespass,  and  all  we  have  to  determine 
(,  whether  those  pleas,  or  any  and  which  of 
aem,  are  a  good  answer  to  the  declaration  of 
le  plaintiff  below,  complaining  of  a  trespass ; 
tui  in  order  to  do  so,  we  must  dedde  t^iiether 
ae  defendant  was  iustifi^d  or  not  in  doing  l^e 
zt  complained  ol^  by  the  authority  relied  on  in 
le  pleasy  and  conseqtientty  whether  that  an- 
&ority  waa  saffictent  in  point  of  law.*' 


not  appearmg  upon  the  face  of  it;  for  in  thee 
of  special  auSiorities,  given  by  statute  to  justices 
or  others,  ac^g  out  of  the  ord'mary  course 
of  the  common  low,  the  instrumente  by  which 
they  act,  whether  warrants  to  arrest,  conunil* 
menta,  or  orders,  or  convictions,  or  anqaisitioB^ 
OQght,  according  to  the  course  of  decisioas,  la 
show  their  authority  on  the  face  of  then,  bf 
direct  averment  or  reasonable  intendment ;  not 
so  the  process  of  anperior  courte,  acting  by  the 
authority  of  the  common  law.*'  [Citing  Pan* 
cock  r.  BelU  1  Sauod.  75 ;  CouMtesa  of  Rut* 
land's  ease,  6  Go.  R.  54,  a. ;  Parsons  Y.  Uoyti 
3  Wils.  341.] 

Many  of  the  writa  issued  l^  Bvi;penar 
courts  do,  upon  Am  face  of  them,  recite  tfaa 
oanse  of  ^eir  issnng^  and  show  their  ]egaU^4 
writs  of  execotioa,  for  lastance.  Others,  hoasb 
ever,  do  not,  and  ahoagh  aw^estionably  vsiU^ 
an  framed  ia  a  lona  which,  if  they  had  pro* 
ceeded  from  tnagiatratas  or  ftersaas  having  4 
special  juriadac^n  anknaim  to  the  eennaoD 
tew,  wmdd  liave  been  •cilearly  iasttficiaait»  aa4 
wooldhaTiezaBdaadtfMBalt^gat^er^viei^''    . 
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The  examples  cited  in  support  of  this 
proposition  were,  the  writ  of  capias  ad  re- 
spondendum in  use  before  the  passing  of 
&e  Stat.  1  &  2  Vict.  c.  110,  and  writs  of 
attachment  from  superior  courts.  ''  It  ap- 
pears, indeed,  that  if  a  writ  of  a  superior 
court  expressed  no  cause  at  all,  it  would 
be  legal,  and  the  defendant  not  bailable, 
according  to  what  Lord  Coke  says  in  the 
Brewer's  case,  1  Hoi.  R.  134.*' 

**  It  was  a  mistake  to  assert  that  an  ad- 
judication of  a  contempt  was  a  necessary  part 
of  every  committal  for  a  contempt,  and  tnat  an 
attachment  would  be  invalid  without  it.  It  is 
not  so  in  the  superior  courts  of  common  law, 
nor  in  the  Court  of  Chancery,  as  Lord  Lynd- 
kmrst  lately  decided,  after  an  inquiry  into  pre- 
cedents." [Exparte  Van  Sandau,  I  Phill. 
606.1 

*'  The  proceedings  in  the  House  of  Commons 
in  the  cases  stated  in  the  pleadings,  in  which  it 
is  acting  for  itself,  and  enforcing  its  own  lawful 
authority,  bear  a  close  analogy  to  cases  of 
contempt,  in  which  the  superior  courts  in 
Westmmster  Hall  are  actinf^  for  themselves, 
and  are  enforcing  theirs.  If  in  these  courts  the 
writ  of  attachment  need  not  state  any  special 
grounds,  in  order  to  show  that  the  court  is 
acting  duly,  formally  and  regularly,  what  good 
reason  can  be  assigned  for  requiring  the  House 
of  Commons  to  do  so?"  Lev.  Ent.  191 ;  1 
Salk.  409 ;  Com.  Dig.  tit.  pleader  3,  m.  21. 

"  We  are  clearly  of  opinion  that  at  least  as 
much  respect  is  to  be  shown,  and  as  much 
authority  to  be  attributed  to  these  mandates  of 
the  house  as  to  those  of  the  highest  courts  in 
the  country ;  and  if  the  officers  of  the  ordinary 
courts  are  bound  to  obey  the  process  delivered 
to  them,  and  are  therefore  protected  by  it,  the 
officer  of  the  House  of  Commons  is  as  much 
bound,  and  equally  protected.  The  House  of 
Commons  is  a  part  of  the  High  Court  of  Par- 
liament, which  U,  without  question,  not  merely 
a  superior,  but  the  supreme  court  in  this 
coimtry,  and  higher  than  the  ordinary  courts 
of  law,  (Lord  Camden,  in  Entick  v.  Carrinoton, 
19  Sute  Trials,  1047);  and  if  we  give  credit  to 
the  courts  of  common  law,  that  they  will  not 
issue  writs  of  attachment,  except  in  due  course, 
and  in  accordance  with  the  powers  which  the 
law  p:ive8  them,  and  that,  notwithstanding  the 
possible  abuse  of  the  liberty  of  the  subject  to 
which  this  principle  may  give  rise,  by  enabling 
a  court  to  imprison  for  any  cause,  why  should 
we  not  equally  give  credit  to  both  branches  of 
the  High  Court  of  Parliament,  that  they  also 
will  duly  execute  their  powers,  in  obedience  to 
the  law  from  which  they  derive  them,  and  to 
which,  in  common  with  all  other  courts,  they 
are  subject,  though  this  course  may  also  pos- 
sibly lead  to  the  same  consequence,  the  abuse 
of  the  liberty  of  the  subject,  oy  their  imprison- 
ing any  one  at  their  mere  will  and  pleasure  ? 

"The  possibility  of  abuse,  which  is  urged  as 
an  objection  to  the  power  of  eidier  house  to 
issue  Its  mandate  in  such  a  form,  is  no  valid 


argument  against  its  existence.  If  at  were,  it 
would  apply  equally  to  all  the  superior  couts, 
which,  without  doubt,  have  the  power  of  issu- 
ing theirs,  in  the  form  above  referred  to ;  and 
it  would  apply  also  to  the  other  admitted  kgal 
powers  of  these  courts,  which  may  be  abused 
without  adequate  remedy. 

''In  case  of  an  improper  exercise  <^  tfiis 
power  of  attachment  by  a  court  of  law  or 
equity,  or  by  either  branch  of  the  High  Court 
of  Parliament,  there  can  be  no  appeal ;  die  only 
remedy  is  by  application  to  the  aenae  of  fustiee 
of  each  court;  and  it  would  be  improper  to 
suppose  Uiat  any  one  of  them  would  be  more 
likely  to  abuse  the  power,  or  less  fikeiy  to 
grant  redress,  than  another." 

As  authorities  for  the  rule  stated  with  re- 
spect to  the  proceedings  of  the  High  Court 
of  Parliament,  the  learned  baron  referred  to 
T/te  Queen  v.  Paiif,  2  Ld.  Raym.  1109; 
Brass  Crosbys  cast,  3  Wils.  208,  2  Hawk. 
P.  C,  c  15,  8.  73  ;  and  Hobhousts  case^ 
2  Chit.  207;  and  proceeded  to  say — 

"  If  then  we  construe  the  warrant  of  the 
Speaker  with  only  the  same  respect  that  we 
should  show  to  a  writ  out  of  the  coorta  it 
Westminster,  we  clearly  think  we  ought  to 
hold  it  to  be  valid. 

"  From  the  pleas  we  know,  that  in  fact  the 
warrant  issued  in  a  matter  in  which  the  haose 
had  clearly  jurisdiclion,  and  that  it  pn^Krly 


The  house  had  an  undoubted  right  to  oTderthe 
plaintiff  into  custody,  and  to  have  him  brong^hc 
to  the  bar,  and  had  also  as  much  right  over  iti 
own  forms  as  any  other  court  has.  It  must  be 
presumed  that  this  is  the  right  form,  bong  that 
which  it  has  chosen  to  adopt.  And  if  we  in- 
struct ourselves  by  consulting  precedents,  wc 
■know  that  it  is  in  a  form  not  improper,  for 
I  there  are  many  in  a  form  as  general  with  n- 
I  spect  to  the  recital,  and  some  equaOy  so  as  ts 
:  the  mandator]^  part.  (See  the  printed  Repon 
I  of  the  Committee  of  Privilege  in  Hommd  t. 
Gossett,  pages  94,  99,  101,  103,  104,  105,  115, 
118.)  For  these  reasons,  we  think  that  the 
warrant  was  valid,  and  the  difference  becweea 
the  opinion  of  this  court  and  that  of  the  zsa- 
jority  of  the  Court  of  Queen's  Bench  is  tmbf 
this,  that  they  construe  the  warrant  as  they 
would  that  of  a  magistrate,  we  construe  it  ss  a 
writ  from  a  superior  court.  The  authoribe« 
relied  upon  by  tnem  relate  to  the  warrants  and 
commitments  bv  magistrates,  they  do  not  apply 
to  the  writs  ana  mandates  of  superior  court*, 
still  less  to  those  of  either  branch  of  the  Bigb 
Court  of  Parliament." 

"  One  question  only  remidns :  Was  the 
warrant  such  as  to  authorise  all  the  trespasser 
complained  of?" 

"  It  appears  to  us  that  we  ought  to  read  dv 
mandatory  part  iu  connection  with  the  redtaL 
and  so  reading  it,  it  seems  to  us  clear  that  it 
authorizes  the  defendant  to  do  that  which  the 
recited  order  commanded,  vis.,  not  merdy  to 
take  the  plaintiff,  but  to  bring  him  to  the 
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In  this  respect  both  mv  late  brother  Williams, 
and  my  brother  Coleridge,  and  we  think  rightly^ 
differed  from  Lord  Denman  and  my  brother 
Wightman. 

"  We  agree«  therefore,  with  my  late  brother 
WilUams,  and  consider  this  warrant  to  be  valid; 
and  are  of  opinion,  also,  that  the  defendant  was 
justified  by  it  in  all  which  he  did.  And  for 
these  reasons,  we  think  that  the  judgment  of 
the  Court  of  Queen's  Bench  on  all  the  pleas 
ought  to  be  reversed." 

As  already  observed,  this  judgment  is 
ill  point  of  law  the  decision  of  the  Court  of 
Crror,  and  therefore  as  binding  and  autho- 
ritative as  if  the  court  was  composed  of  an 
actual  majority  of  the  judges.  In  point  of 
fact,  it  is  the  determination  of  seven  judges 
(including  the  late  Mr.  Justice  fVilliams,) 
against  that  of  three  judges.  The  Lord 
Chief  Justice  Wilde,  the  I^rd  Chief  Baron 
JPottock,  Justices  Patteson,  Erie,  and  V. 
Williams,  and  Baron  Piatt,  have  not  been 
called  upon  to  give  any  judicial  opinion  on 
the  question. 


THE  CITY  OF  LONDON  SMALL  DEBTS 
BILL. 

This  Bill  "for  the  more  easy  recovery  of 
Small  Debts  and  Demands  within  the  city  of 
Liondon  and  the  Liberties  thereof,"  much  re- 
sembles the  Small  Debts  Act  of  last  Session. 
It  will  be  sufficient  to  state  the  substance  of  the 
several  clauses. 

1.  Actions  to  be  hereafter  commenced  m 
Sheriffs'  Court,  for  sums  not  above  202.,  to  be 
heard  and  determined  under  the  provisions  of 
tHis  act. 

2.  All  other  actions  and  proceedings  to  be 
carried  on  as  if  this  act  had  not  passed. 

3.  Court  to  be  held  at  GuildhaU,  &c. 

4.  Mayor,  &c.  to  appoint  day  and  place  for 
holding  court. 

5.  After  the  commencement  of  act  the  exist- 
inff  Court  of  Requests  to  be  abolished. 

6.  Proceedings  in  Court  of  Requests,  com- 
menced before  the  commencement  of  act,  to  be 
continued  in  the  Sheriffs'  Court  under  pro- 
visions of  this  act. 

7.  Judge  of  Sheriffs'  Court  to  preside  in  ac- 
tiozus  under  this  act. 

a.  Judge  of  court  may  appoint  a  deputy. 

9.  Chamberlain  of  city  to  be  treasurer. 

10.  Clerks  of  chamberlain  to  assist  in  duties 
of  treasurer,  and  be  paid  such  extra  salary  as 
Mayor,  &c.  shall  think  proper. 

i  1 .  Clerk  of  the  court  to  be  appointed  by 
major>  &c. 

13.  In  case  of  illness  of  clerk,  &c.,  a  deputy 
may  be  appointed. 

13.  Duties  of  clerks. 

14  .  Offices  of  clerk,  treasurer,  and  bailiff  not 
to  be  conjoined. 

15.  Officers  not  to  act  as  attorneys  in  the 
court. 


16.  Penalty  of  50/.  on  non-observance  of  the 
two  previous  enactments. 

17.  Appointment  of  bailiffs. 

18.  Duties  of  the  bailiffs,  &c. 

19.  Provision  respecting  clerks,  &c.  of 
court  of  requests. 

20.  Treasurers,  clerks,  and  bailiffs,  to  give 
security. 

21.  Fees  to  be  taken  according  to  schedule 
(A),  and  tables  to  be  exhibited  in  conspicuous 
places. 

22.  Allowance  of  Compensation. 

23.  Officers  of  court  may  be  paid  by  salaries 
instead  of  fees.  If  court  abolished,  no  com- 
pensation allowed  except  in  certain  cases. 

24.  Fees  and  fines  to  be  accounted  for  to 
treasurer. 

25.  Clerk's  account  to  be  settled  and  audited 
by  treasurer. 

26.  Treasurer  of  court  to  render  accounts 
to  Mayor,  &c. 

27.  Mayor,  &c.  to  direct  how  balances  shall 
be  applied. 

28.  Clerk  to  send  to  Mayor,  &c.  an  account 
of  all  suras  paid  by  him  to  treasurer. 

29.  Mayor,  &c.  may  provide  court-houses, 
offices,  &c. 

30.  Any  gaol  in  the  city  of  London  may  be 
used.  * 

31.  Power  for  purchasing  land. 

32.  Mayor,  &c.  empowered  to  borrow  money 
for  the  purposes  of  this  act. 

33.  A  general  fund  to  be  raised  for  paying 
off  money  borrowed. 

34.  Property  of  Court  of  Requests  to  vest  in 
the  treasurer  of  the  court. 

35.  If  separate  court-house  established,  the 
clerk  to  have  the  charge  thereof,  and  to  ap- 
point and  dismiss  servants,  &c. 

36.  Judge  to  hold  the  court  where  Mayor, 
&c.  shall  direct.  Notices  for  holding  courts 
to  be  put  up  in  a  conspicuous  place. 

37.  Process  of  the  court  to  be  under  seal. 

38.  Act  7  &  8  Vict.  c.  96,  and  8  &  9  Vict.  c. 
127,  not  to  extend  to  this  act. 

39.  Suits  to  be  by  plaint. 

40.  Summons  may  issue  if  cause  of  action 
arose  in  the  city. 

41.  Summons  may  issue  though  cause  of  ac* 
tion  may  not  arise  in  the  city. 

42.  Processes  out  of  district  of  court  may  be 
served  by  bailiff  of  any  other  court.  9  &  10 
Vict.  c.  95.  . 

43.  Proof  of  service  out  of  district,  or  m  the 
absence  of  the  bailiff. 

44.  Demands  not  to  be  divided  for  the  pur- 
pose of  bringing  two  or  more  suits. 

45.  Minors  may  sue  for  wages. 
Cases  of  partnership  and  intestacy. 
Executors  may  sue  and  be  sued. 
No  privilege  allowed. 
One  of  several  persons  liable  may  be 


46. 
47. 
48. 
49. 
sued. 


50.  Judge  alone  to  determine  all  questions 
unless  a  jury  be  summoned. 

61.  Actions  may  be  tried  by  jury  when 
parties  require  it. 

62.  Party  requiring  a  jury  to  make  a  depoait. 
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53.  Wko  thjOl  bt  jvrorv. 

54.  Number  of  the  paty  to  be  five. 
65.  ProceediDK*  on  hearing  the  pkint. 

56.  No  evidence  to  be  given  o£  cause  of  ac- 
tion tbat  is  not  in  snBmone. 

57.  Notices  of  epecial  defences  given  ta  tbe 
cfark,  who  riudl  commnnicate  the  same  to  tbe 
plaintiff. 

58.  Suits  Biaj  be  settled  by  arbitration. 

59.  Forms  A  procedure  in  courta  to  be 
framed  by  the  recorder,  &c. 

60.  Proceedings  if  pontiff  does  not  appear 
to  prove  his  case. 

61.  Proceedings  if  the  defendant  does  not 
appear. 

6'2,  Judge  may  grant  time. 

63.  Defendant  may  pay  money  into  court. 
Notice  of  such  payment  to  be  given  to  plaintiff. 

64.  Parties  and  6thers  may  be  examined. 

65.  Persons  giving  false  evidence  guilty  of 
perjury. 

06.  Summonses  to  witnesses. 

67.  Penalty  on  wtnessps  neglecting  summona. 

68.  Fines  how  to  be  enforced  and  accounted 
for. 

69.  Costs  to  abide  the  event  of  the  action. 
.  70.  Judgments  how  far  final. 

71.  No  actions  to  be  removed  into  superior 
courts.  If  at  on  certain  conditions. 

72.  No  action  to  be  removed  in  any  case 
BSlo  the  Lord  Mayor's  Court,  or  the  Court  of 
Hustings,  or  before  the  Lord  Mayor,  by  way  of 
aarkment. 

73.  Who  may  appear  for  any  party  m  the 
coort.* 

74.  Court  may  make  orders  for  payment  by 
mst^ments. 

75.  Cross  judgments. 

76.  Court  may  award  execution  against 
goocre. 

77.  Execution  not  to  issue  till  after  default 
in  payment  of  some  instalment,  and  then  it  may 
issne  for  the  whole  sum  due. 

79.  What  goods  may  be  taken  in  execution. 

79.  Securities  seized  to  be  held  by  bailiff. 

80.  Parties  having  obtained  an  unsatisfied 
judgment  may  obtain  a  snmmons  on  charge  of 
fraud. 

81.  CommitmeBt  for  frauds,  &c. 
.  82.  Power  of  judge  to  rescind  or  alter  orders. 

83.  Power  to  examine  and  commit  at  hearing 
of  the  cause. 

84.  Mode  of  issuing  and  executing  warrants 
of  commitment. 

85.  Imprisonment  not  to  operate  as  a 
ftction  for  the  debt,  &c. 

86.  How  execution  may  be  had  out  of  the 
jurisdiction  of  tbe  court. 

87.  Power  to  judge  to  sa^nd  execution  in 
certain  eases. 

.  88.  Regulating  the  sale  of  goods  taken  in 
OEecmtion. 

89.  As  to  the  liability  of  goods  taken  in  ex- 
ecution under  8  Anne,  c.  17*     Laodlorda  may 


*  Thie  section  anthorises  the  judge  to  regulate 
the  fees  to  be  taken  by  barristers  tnoid  attorneys 
tmA  the  alknranee  thereof  in  costs.  Thia  ii  an 
improvement  on  the  last  Small  Debts  Act. 


claim  certaia  rente  i«  anrear.    Bailiffs  i 
levies  may  distiain  for  vent  and  costs, 
of  repkvins.    57  Gecw  3  c.  93. 

90.  No  execution  shall  be  stayed  by  wiit  if 
error. 

91.  Execution  to  be  superseded  oa  pafnoi 
of  debt  and  costs. 

92.  Debtor  to  be  disehacged  from  mrtraif 
upon  pOTsent  of  dribt  and  cos4s. 

93.  Minutes  of  proeeedbogs  to  he  k^i. 

94.  Suitors'  money  undaiBwd  in  ox  yescats 
go  to  general  fund. 

95.  Power  of  committal  for  contempt. 

96.  Plenalty  for  assanking  baflifle^  er  i 
ing  goods  taken  hi  execution. 

97-  Bailiffs  made  answerable  for  < 
neglect  to  levy  execuJtion. 

98.  Remedies  against^  and  penalties  on 
bailiffs  and  other  officers  for  misconduct. 

99.  Penalty  on  officers  taking  he»  hee^ 
those  allowed. 

100.  Claims  as  to  goods  taken  m  enecotifln 
to  be  adjudicated  in  courL 

101.  Actions  of  replevin  may  be  bcooghtia 
the  court. 

102.  How  actions  of  replevin  may  be  »• 
moved. 

T03.  Possession  of  small  tenements  may  be 
recovered  by  plaint  in  the  court.  If  tenant«4:e. 
nefflect  to  appear,  or  refuse  to  give  possesskn, 
judge  may,  on  proof  of  service  of  summocs, 
issue  a  warrant  to  enforce  the  same. 

104.  The  manner  in  which  such  iiimiiir 
shall  be  served. 

]  05«  Judges,  clerks^  bailifi&»  or  other  oi&esn 
not  liable  to  actions  on  account  of  proceedv^ 
taken. 

106.  Where  landlord  has  a  lawful  tide,  he 
shall  not  be  deemed  a  trespasser  by  reaeon  sf 
irregularity. 

107.  How  execution  of  warrant  of  pone»> 
sion  may  be  stayed. 

108.  Proceed[ings  on  the  bond  for  ata^iag 
warrant  of  possession,  &c. 

109.  Concurrent  jurisdiction  of  svperior 
courts  where  plaintiff  resides  more  than.  30 
miles  from  defendant. 

1 10.  As  to  actions  brought  for  amall  debfti 
in  superior  courts.     No  costs. 

111.  Penalties  and  costs  to  be  recovered  be- 
fore a  justice,  and  levied  by  distress. 

112.  In  default  of  security  offender  noaybe 
detained  till  return  of  warrant  of  distress. 

113.  In  default  of  distress  offenda  maj  be 
committed. 

114.  Penalties  not  otherwise  applied  to  be 
paid  into  the  general  fund. 

115.  Justices  may  proceed  by  Tummfrn^  in 
the  recovery  of  penalties. 

1 16.  Form  ot  conviction. 

117.  Proceedings  not  invalid  for  want  of  ibrak 

118.  Distress  not  unlawful  for  want  of  form. 

119.  Limitation  of  actions  fox  proceediiiga  in 
execution  of  this  act. 

120.  Provision  for  the  protection  el  officers 
of  the  court. 

121.  Act  not  to  affect  Court  of  HwliBg%  or 
Lord  Mayor's  Court. 

122.  Interpretation  of  act,  &c. 
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IffiAI.  P&OPEJkTY  COMMISSION. 


TbB  rumours  whicli  have  been  some  time 
afibal  regarding  a  oew  Real  Property  Com- 
smmm  hane  ai  length  beea  cealised.  In- 
ateacft  of  a  Mm^official  amhority  UBcl«r  a 
letter  from  the  Lord  Chaacellor^  hec  Ma^ 
jest  J  has  been  well  advised  to  issue  a 
formd  commission,  of  which  the  foUowtng 
Docice  appeared  in  the  Gazetle  of  the  19th 
Pebruary : — 

The  Qtieen  has  hten  pleased  to  direct  Letters 
Patent  to  be  passed  under  the  Great  Seat,  constiiut- 
in^  and  oppoioting 

Tbe  Right  HonoucabU  Lord  Langdiile, 
The  Right  Honoarable  Lord  Beaumont, 
Joeepb  Humphry,  Esq.,  one  of  Her  Majesty's 
CkwDseT, 
Hfrnry  Bellenden  Ker,  Esq.,  Barrister-at-Latr, 
"WaJter  Coalson,  Esq.,  Barrisler-at.Law. 
George  f  tere,  Esq.,  and 
Fnncia  Broderip,  Esq , 
Uev  Majast7*s  CommisBionenfovioquirmg  whether 
tb«  Baniteae  oa  Lend  eiin  be  diminiahed  bj  the 
estabKebment  of  an  eflectiTo  system  for  the  Regis- 
tration of  Deeds  and  the  Simplification  of  the  Forms 
of  Convey  aoce. 

We  gave  an  tntfmation  of  this  measure 
on  the  6lh  February  ;  but  some  of  the  gen- 
tlemen whose  names  were  then  stated,  de- 
clined the  honour  of  the  proposed  office. 
It  will  give  great  satisfaction  to  tlie  junior 
branch  ef  tlie  profession  that  Mr.  Frere, 
who  recently  retived  from  practice,  has 
been  induced  to  act  as  one  of  the  commis- 
sioners. His  great  experience,  legal  know- 
ledge, sound  judgment,  and  high  character, 
qualify  him  pecuh'arly  for  the  important 
ouij  be  has  undertaken  ;  moreover,  this 
selection  looks  weL),  inasmuch  as  it  canaot 
httve  been  made  on  political  grounds. 
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It  was  referred  to  the  Equity  Convmittee 
ef  the  Law  Amendment  Society  ''to  con- 
aider  whether  any  and  what  improvement 
Cfto  be  Diade  in  the  present  mode  of  pro* 
cceding  tn  the  Masters'  oCee».*' 

The  following  is  the  report  of  the  com- 
mittee : — 

'  This  cooMBiltee,  on  a  former  occasion,  pre- 
Sed  a  report  to  the  society,  wbkh  has  bees 
'paisUd,  coniaosang  variovs  pv^pontions  for 
caabling  the  Masters  of  the  court  to  take  ac- 
€rounts  of  esecators  and  sdmiaistrators,  and  to 
I  orders  for  th^  disiribolioa  of  Ite  assets 


of  testators  or  intestates^  without  ths  iialaive^ 
tk>a  of  the  court ;  but  it  havio^  bsea  sufggestad 
that,  in  consequence  of  the  great  delay  and  e«- 
pense  attendant  upon  proceediaga  before  ibf 
Masters,  according  to  the  present  syMtem.  of 
procedure  in  their  offices,  any  propoaitioa% 
howevelr  important,  which  woidd  tend  to  inr 
crease  their  duties^  might  be  received  with  dia^ 
trust  by  the  p.ofesslon  and  the  public,  this 
coraasittee  have  directed  their  attentioa  to  the 
causes  of  the  present  inefficient  state  of  the 
practice  in  these  offices,  and  to  consider  the 
best  mode  of  removing  the  evils  complained  of 
consistently  with  the  existing  coostitutio*  ai 
these  offices. 

**  Of  the  delays  in  prosecuting  inqviries  be- 
fore the  Masters,  this  coranuttee  deem  it  UBr 
necessary  to  offer  any  examples,  it  being  ae^ 
torious  that  references  of  any  importance 
whf^re  the  parti<*8  are  adverse,  are  seldom.  ccHik- 
pleted  in  less  than  two  or  three  years ;  tha^,  iip 
many  cases,  the  reports  have  not  been  obtained 
in  less  than  seven  or  eight,  or  even  ten  years, 
after  the  decrees  directing  the  reference :  while 
in  others  the  parties  bave  been  driven  by  ^ 
delays  and  difficulties  in  obtaining  any  ftiuj 
reports  to  abandon  their  claims  altogatiier,,  or 
have  submitted  to  heavy  sacrifices^  rather  thaa 
incur  the  risk  of  so  protracted  and .  ruinous  a 
litigation  as  seemed  to  be  inevitable,  io  caiw  the 
reference  should  be  prosecuted.  The  causes  of 
these  great  delays  are  to  be  traced,  priucipaUy, 
to.  proceeding  by  hourly  warranto,  and  the  non- 
attettdance  of  the  parties  oa  the  warrants  so 
taken  out,  and  to  the  necessity  for  frec^aeofc  re- 
petitions of  proceedings,  and  going  avw  the 
same  ground,  in  consequence  of  the  intervals 
that  elapse  between  the  warrants ;  and  also  to 
the  practice  of  allowing  evidence  to  be  received 
at  any  time  before  the  warrant,  o»  prepariag 
the  report. 

*'  With  regard  to  aofi-attendance,  a  rene^ 
has  been  attempted  to  be  applied  by  tbe  orders 
51  to  56  of  lS2Sy  the  Master  being  empowered 
hy  orders  51  €md  52  to  fix  the  times  within 
which  the  parties  are  to  take  proceedings  before 
him;  by  order  53  to  proceed  exparte :  it 
being  declared  by  order  54  that  any  such  pro- 
ceed ing  eofparte  shall  not  be  reviewed  unless  he 
shall  be  satisfied  that  the  party  was  not  guilty 
of  wilftil  delay  or  negligence,  and  then  only  on 
payment  of  all  costs  occasioned  by  his  no«- 
attendamce;  and  by  order  55  to  certify  what 
costs,  if  any,  shall  be  paid  by  an  absent  par^, 
in  case  he  does  not  think  it  expedient  to  proh 
ceed  eatparte.  By  orc^^r  56  the  Master  ie  also 
empowered,  on  the  applicatioo  of  any  party  in- 
terested, to  commit  the  prosecution  of  the  de^ 
cree  or  order  to  him,  where  the  party  actuaUy 
prosecuting  it  does  not  proceed  with  due  dili- 
gence. The  powers  given  by  these  ordeife 
would  seem  to  be  sufficiently  stringeal  to  re- 
move the  evils  intended  to  be  guarded  against, 
and  yet  they  have  notoriously  foiled  of  their 
object.  Whether  the  faihire  is  attributable  to 
the  lax  mode  oC  couducting  {>rocecdinica  us  te 
Masters'  offices,  or  to  1}^  Oftsinclinatiett  of  te 
,Maaten  to  eiercise  po^rsrs  aC  an  *appaffeni|(jr 
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afford  a  clear  record  df  the  pitxreediiiigs  be£oR 
him ;  and  upon  all  oecasioDB  where  it  diaU  be 
required  by  either  paity,  or  by  the  cowt  or 
taxiDg  master,  such  books  shall  be  produced  in 
court  at  any  hearinp^  before  the  Lord  GhanceU 
lor,  the  Master  of  the  Rolls,  or  the  Vice-€3iin- 
cellors ;  and  before  the  taxing  master  on  any 
taxation  in  the  suit. 

"  8.  That  on  the  warrant  for  considering  die 
decree,  or  at  such  other  time  as  the  Master 
shall  deem  it  advisable,  the  Master  shall  fix  a 
time  within  which  each  party  shall  be  bound  to 
complete  his  evidence,  and  that  no  evidence 
shall  be  allowed  to  be  brought  in  after  the  ex- 
piration of  the  time  fixed,  except  by  special 
leave  of  the  Master ;  and  that  if  any  order  shall 
be  made  by  the  Master  for  enlarging  the 
time  so  fixed,  the  same  shall  be  subject  to 
appeal. 

"9-  That  in  cases  where  several  inquiries 
are  directed  by  a  decree,  and  the  Master  shall 
deem  it  convenient  to  conclude  one  inquiry  be* 
fore  proceeding  with  another,  and  shall  express 
his  opinion  upon  the  result  of  such  inquiry,  or 
any  subject  connected  with  it  in  writing,  (the 
same  to  be  entered  in  his  book,)  no  fordier 
evidence  shall  be  received  in  relation  to  titie  in- 
quiry, or  subject,  so  adjudicated  upon,  except 
at  the  request  of  the  Master^  or  by  leare  of  the 
court. 

"  It  need  scarcely  be  stated,  that  the  prin- 
cipal object  sought  to  be  accomplished  by  the 
foregoing  suggestions  is  continuity  of  proceed- 
in  gs;  and  this  being  so  important  a  featore  in 
the  proposed  amendments,  the  committee  deem 
it  right  to  refer  to  the  testimony  given  on 
former  occasions  in  favour  of  this  mode  of 
proceeding  by  parties  eminently  quahfied  to 
form  a  correct  judgment  upon  the  subject. 

"  In  a  publication  relating  to  the  Masters' 
offices,  published  in  1841,  which  is  attriboted 
to  one  of  the  Masters  of  the  court,  the  writer 
three  o'clock,  unless  with  the  consent  of  the !  says : — *  The  power  enjoyed  by  the  suitors  of 
parties  attending  the  reference.  I  making  their  own  appointments  is    without 

"  5.  That  in  the  event  of  either  party  not  doubt  the  reason  why  their  appointments  aie 


arbitrary  character  when  the  parties  themselves 
agree  to  act  upon  a  system  of  mutual  accom- 
modation, it  is  not  necessary  to  inquire ;  but  it 
cannot  be  doubted  that  some  controlling  power 
is  wanted  to  compel  a  strict  attention,  as  well 
on  the  part  of  the  Masters  as  of  the  practi- 
tioners before  them,  to  the  rules  necessary  to 
be  observed  for  administering  justice  in  a 
speedy  and  satisfactory  manner.  The  com- 
mittee consider  that  this  end  may  be  attained 
by  assimilating  the  proceedings  before  the 
Master  as  nearly  as  circumstances  will  allow, 
to  proceedings  in  the  ordinary  courts  of 
justice;  and  for  this  purpose  the  following 
suggestions  are  submitted : — 

"  1.  That  each  Master  shall  have  a  daily  list 
of  causes,  and  that  each  cause  shall  be  called 
on  in  its  turn,  and  be  proceeded  with  continu- 
ously, until  the  whole  matter  capable  of  being 
considered  and  disposed  of  has  been  gone 
through. 

"  2.  That  the  Masters  shall  ^x  a  time  for  the 
disposal  each  day  of  matters  of  course ;  and 
after  the  same  shall  be  disposed  of,  the  Masters 
shall  proceed  consecutively  with  all  such  causes 
and  matters  as  are  not  of  course,  and  which 
shall  be  entered  in  the  general  list,  giving 
priority^  when  it  shall  be  necessary,  to  excep- 
tions for  insufficiency,  and  objections  for  pro- 
lixity, impertinence,  and  scandal,  in  order  that 
every  sucn  case  may  be  disposed  of  with  all 
reasonable  despatch. 

"3.  That  to  afford  facilities  for  the  attend- 
ance of  counsel,  the  Masters'  sittings  shall  be 
from  eleven  ti]l  five  on  alternate  days,  and  that 
no  cause  in  the  list,  which  is  to  be  attended  by 
counsel,  shall  be  called  on  before  three  o'clock. 

"  4.  That  no  more  than  twelve  causes  shall  be 
put  in  each  day's  list ;  and  that  the  fifth  and 
three  following  causes  shall  not  be  called  on 
before  one  o'clock ;  and  the  ninth  and  three 
following  causes  shall  not  be  called  on  before 


being  prepared  to  proceed  when  the  cause  is 
called  on,  he  be  ordered  to  pay  the  costs  of  the 
day  to  the  other  party,  whicn,  in  case  solicitors 
only  attend,  shall  be  fixed  at  two  guineas ;  and 
in  case  counsel  shall  attend,  at  five  guineas ; 
tmless  a  satisfactory  reason  be  given  for  the 
default;  and  that  on  the  taxation  of  costs  re- 
lating to  any  proceedings  in  the  Masters'  offices, 
the  taxing  master  shall  require  copies  of  all 
entries  of  orders  for  the  payment  of  costs  made 
by  the  Masters  to  be  produced  before  him. 

*'  6.  ITiat  a  certain  number  of  days  in  each 
vacation  be  set  apart  for  disposing  of  causes  in 
which  counsel  are  engaged  to  attend. 

"  7.  That  each  Master  shall  keep  a  book,  to 
be  called  "The  Master's  Entry  Book,"  in 
which  shall  be  entered,  under  proper  dates  as 
they  occur,  all  hearings  before  him,  specifying 
the  cause  or  matter,  and  the  solicitors,  or 
parties  and  counsel  who  aj)pearbeforehim,and 
to  which  he  is  to  add,  in  his  own  hand-writing, 
the  points  ruled,  or  opinions  finally  expressed 
b    him   so  that  such  book  may  at  all  times 


so  ill  kept.  They  cannot  value  what  is  so 
eaisily  obtained.  It  not  unfrequently  happens 
that  of  the  warrants  taken  out  for  a  tpkoU  dsf 
not  one  is  attended,  I  do  not  believe  that,  upon 
an  average,  more  than  two  out  of  four  br  the 
counsel  who  have  been  engaged.  It  has  been 
said  in  a  tone  of  quasi  complaint,  '  and  the 
Master  does  not  interfere.'  The  Master  most 
earnestly  wish  that  he  could  effectuaUy  inter- 
fere, for  he  is  the  principal  sufl^rer.  After 
having  got  up  the  case,  he  has  to  discuss  it 
from  his  memory,  and  perhaps  a  fortnight  after 
to  repeat  the  whole  labour  with  no  better  result. 
But  now  is  he  to  interfere  ?  He  cannot  punish 
the  defaulter  by  striking  the  case  out  of  the 
paper,  since  in  two  or  three  days  it  will  appear 
again.  He  may,  it  is  true,  proceed  exptrit: 
but  that  will  only  lead  to  three  discussions  in- 
stead of  one;  and  he  seldom  has  this  power; 
for  if  a  solicitor  finds  it  convenient  to  break  his 
appointment,  he  generally  sends  word  to  his 
opponent,  and  they  pur  off  together.' 

"  Master  Lynch,  in  his  speech  in  the  Home 
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of  CommoDe,  on  the  5th  of  August,  1840, 
which  has  nnce  heen  puhlished,  states,  that  in 
a  case  hefore  him,  called  'The  Bary  St.  Ed- 
mund's case,'  where  between  seventy  and  eighty 
separate  accounts  were  directed  to  be  taken, 
the  parties  havin);  proceeded  for  two  days,  six 
hours  each  day,  the  matter  was  gone  through 
in  the  middle  of  the  third  day;  whereas,  if  it 
had  been  proceeded  with  in  the  ordinary  way  of 
warrants,  the  taking  of  the  accounts  would 
have  occupied  a  year  or  more,  and  he  adds : 
'  There  is  no  Master  in  the  building  who  is  not 
perfectly  alive  to  the  advantages  of  continuity 
of  proceeding,  and  who,  as  far  as  in  him  lies, 
does  not  carry  into  effect  such  continuity ;  but, 
until  directed  by  a  higher  and  competent 
authority— until  the  Master  is  directed  not  to 
proceed  with  a  cause  until  he  finishes  the  pre- 
ceding one,  he  cannot,  he  ought  not  to  do  more 
than  he  does  at  present.' 

"Mr.  Fieldy  a  solicitor  of  extensive  practice 
in  the  Court  of  Chancery,  in  his  pamphlet  on 
the  Defects  in  the  Offices,  Practice,  &c.,  of  the 
£<)uity  Courts,  pubhshed  in  1840,  says:  'I 
willingly  admit  that  the  fault  of  the  delay  rests 
greatly,  in  chief  part,  I  would  say,  with  the 
solicitors.  There  is  a  sort  of  feeling  that  any- 
thing  may  be  put  off  here ;  solicitors  come  and 
talk  together  a  minute  or  two,  get  their  attend- 
smce  marked,  and  walk  away  again.  It  is  con- 
sidered a  positive  want  of  courtesy  if  you  swear 
to  your  service  and  proceed  exparte.  The 
Masters  take  no  steps  to  compel  the  solicitors  to 
be  ready :  they  adopt  Mr.  Lowe's  view,  that  it 
is  the  solicitor's  own  look  out  how  fast  he 
should  proceed,  and  that  a  solicitor  and  the 
client  are  independent  of  the  court  in  this  re- 
spect.* 

"  As  an  example  to  show  the  value  of  con- 
inuity  of  proceeding,  Mr.  Field  refers  to  a  case 
>f  peaigree  that  he  was  engaged  in  making  out 
[>efore  the  Master,  where  there  were  400  parties 
whose  births,  deaths,  &c.,  were  to  be  proved ; 
to  accomplish  which,  according  to  the  usual 
^lan  of  warrants,  would  have  taken  a  year,  and 
this  by  continuous  proceedings  was  finished  in 
two  days. 

"  Mr.  Winter,  also  a  solicitor  of  largepractice, 
n  his  evidence  given  before  the  Chancery 
[Commissioners  in  1824,  states,  that,  in  a  suit 
ivhich  he  mentioned  {Morgan  v.  Clarendon,) 
he  solicitors  of  the  parties  must  have  walked 
backwards  and  forwards  to  the  Masters'  office 
o  attend  warrants  1878  times,  and  thus  wasted 
>24  hours,  which  is  more  than  two  months  at 
to  hoturs  a  day ;  3502.  was  charged  for  the  at- 
tendance on  these  warrants,  and  the  cost  of  the 
varrants  was  160/.  Ms. 

*'This  committee  deem  it  unnecessary  to 
engthen  their  report  with  further  illustrations ; 
)ut  they  are  satisfied  there  would  be  little  dif- 
iculty  in  shoiving  that  half  the  time  of  the 
Masters  is  uselessly  consumed  by  the  present 
node  of  conducting  proceedings  in  their  offices, 
'arties  who  have  to  attend  warrants  are  seldom 
eady  to  proceed  with  the  business  appointed 
or  at  least  ten  minutes  after  the  time  ap- 
)ointed ;  and,  assuming  this  to  apply  to  only 


six  wvrfants,  one  hour  a  day  will  be  watted  in 
each  office,  and  there  being  eleven  Masters,  tne 
time  so  wasted  is  eoual  to  two  working  days* 
To  this  is  to  be  aaded  the  time  oceunied  in 
reading  papers  over  again  after  a  long  delay,  the 
warrants  that  are  not  attended,  and  the  reitera- 
tion of  proceedings  by  the  production  of  fresh 
evidence. 

"It  has  not  been  considered  necessary  to 
submit  any  direct  propositions  with  the  \dew  of 
declaring  the  offices  of  the  Masters  to  be  open 
courts,  because  it  is  generally  admitted  that 
they  are  already  open  to  all  suitors  who  may 
choose  to  attend;  and  the  proposed  plan  of 
having  daily  lists  of  causes  wul  render  it  necep* 
sary  for  the  parties  whose  causes  are  next  in 
rotation  to  the  cause  in  hearing  to  be  in  attend- 
ance, so  that  all  the  publicity  which  can  bo 
effected  in  the  offices  as  now  constructed,  will*, 
it  is  conceived,  be  ensured. 

"  This  committee  deem  it  right  to  add,  thfit 
they  submit  the  foregoing  propositions  with 
greater  confidence,  because  the  principle  of 
continuous  proceedings  has  received  the  sanc- 
tion of  the  late  Lord  Chancellor  of  Ireland,  Sir 
Edward  Sugden;  and  the  1st,  2nd,  and  7^h 
propositions  are  similar  in  terms  to  the  rules 
settled  by  that  learned  judge  for  regulating  the 
practice  of  the  Masters'  ofiSces  in  Ireland,  and 
which  rules  are  now  in  operation  there,  and 
have  proved,  as  this  comnuttee  can  vouch  from 
the  highest  authority,  most  beneficial  both  to 
suitors  and  practitioners  in  the  Irish  Courts  of 
Equity. 

"  In  conclusion,  the  committee  beg  to  state 
that  it  has  been  suggested  that  one  mode  of 
preventing  the  delays  complained  of  would  be 
by  the  court  fixing  a  time  within  which  the 
Master  should  make  his  report ;  and  one  of  the 
most  experienced  Masters  of  the  court  in  his 
evidence  before  the  Chancery  Commissioners, 
appears  to  countenance  such  a  proposition  ^ 
but  the  committee  have  been  deterred  from  re- 
commending the  adoption  ofwthis  suggestion 
from  the  difficulty  that  must  arise  in  ascertain- 
ing the  proper  time  to  to  be  fixed,  and  an  ap- 
prehension of  the  expense  that  might  be  occa- 
sioned by  applications  to  extend  the  time.'* 


APPORTIONMENT  OF  RENTS,  &c. 


IN  RESPECT  TO  TIME. 

Before  the  statute  of  11  Geo.  2,  c.  19,  if 
tenant  for  life  demised  lands  and  died  between 
the  rent-days,  the  rent  was  lost  for  the  fractional 
portion  of  the  year,  as  the  period  had  not  ar- 
rived at  which  the  lessor  could  claim  it.  And 
the  remainder-man,  or  reversioner  could  not 
claim  the  whole  rent,  but  only  for  use  and 
occupation  since  the  decease  of  the  tenant  for 
life. 

By  the  15th  sect,  of  tins  statute,  however,  it 
is  enacted,  that  in  such  case  the  executors  or 
administrators  of  the  tenant  for  life  may,  by 
action  on  the  case,  recover  from  the  under* 
tenant  the  proportionate  part  of  the  rent  accru? 
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HigMMrtlMkit  T«it4lijto^  deiftii  of  die 
tMratttlbrfifiB. 

By  a  Kbenl  eonttreclioa  of  ihe  covita,  and 
iMot«  particularly  by  tbe  l«t  section  of  4  &  5 
l^ni.  4,  c.  2t,  it  has  been  held  and  enacted, 
Huft  the  act  of  Geo.  3  ahatt  apply  to  all  caaee  in 
wtech  the  kaae  or  demise  sbau  determiDe  on 
the  death  of  the  party  making  the  same,  (ai- 
tiongh  suck  perpon  were  not  strictly  tenant 
iar  life,)  or  of  the  party  for  whose  life  he  holds 
Oo  that  th^  executors  of  tenant  in  tail  without 
issoe  inheritable,  are  equally  entitM  to  an  ap« 
{MMtionment  of  rent. 

It  makes  no  difference  whether  the  tenancy 
he  for  a  term  or  from  year  to  year. 

The  Stat,  of  Geo.  3,  applied  (and  its  amend- 
meet  by  the  Ist  sect,  of  4  &  5  W.  4,  still  ap- 
l^ies,)  to  cases  of  the  determination  of  the 
interest  of  the  Uisee  by  the  death  of  the  lessor, 
or  of  the  party  for  whose  life  the  lessor  held ; 
hi  which  case  the  execntors  of  the  person  grant- 
lug  the  lease  con  recover  a  proportionate  part 
of  the  rent  from  the  lessee  by  action  on  the 
case ;  or  if  he  has  paid  it  to  ^e  remainder- man, 
the  execntors  may  recover  a  due  proportion 
ftom  snch  remainaer-man. 

But  there  are  cases  in  which  the  interest  of 
<iM  party  entitled  to  receive  the  rent  delennines 
on  his  death  though  the  interest  of  the  lessee 
ostttinues :  e.  g.  wfa«re  tenant  for  life  takes  an 
tostate  by  devise  or  othernise,  subject  to  an  ex- 
isting lease,  which  outlives  his  life  interest; 
or  where  tenant  for  life,  in  pursuance  of  a  power, 
makes  a  lease  binding  on  the  remainder-man ; 
here,  before  the  statute  of  Wm.  4,  the  whole 
of  the  rent  of  the  half  )'ear  or  (quarter  current, 
aft  the  death  of  the  tenant  for  life,  wonld  liare 
been  pajrable  to  and  retainable  by  the  remain - 
<ler-man :  but  by  the  2nd  section  of  that  sta- 
tute it  is  enactea,  that  all  such  rents  reserved 
on  any  instrument  executed,  or  will  coming 
into  operation  after  the  passing  of  the  act,  shall 
be  apportioned.  The  statute  enacts,  that  all 
mats  reserved  on  any  lease  granted  after  the 
pmsing  of  the  act,  and  all  rents,  annuities,  di- 
Tidends,  and  all  other  payments  of  every  de- 
aertption  made  payable  or  coming  dae  at  fixed 
periods  under  any  instrument  that  dball  be 
executed  after  the  passing  of  the  act,  or  (being  a 
will  or  testamentary  instrument)  that  shall  come 
into  operatbn  after  the  passing  of  the  act,  shall 
be  apportioned,  so  and  in  such  manner  that  on 
the  death  of  any  person  interested  in  any  such 
rents,  annuities,  dividends,  or  other  payments  as 
iforesakl,  or  in  the  estate  or  fund  from  which  the 
Mine  shall  be  issuing  or  derived,  or  on  the  de- 
tornioation  by  any  other  means  whatsoever  of 
ikt  interest  ot  any  such  person,  he  or  she  and 
bis  or  hcrerecutors,  admuiistrators,  or  assigns, 
ihftll  be  entitled  to  a  proportioD  of  such  rent^, 
UMuitiM,  dividends^  and  other  paymente,  nc- 
cordkig  to  iIm  tioM  which  shall  have  dapsed 
from  the  commencement  or  last  period  of  pay- 
ment thcteof  respectively,  (as  the  case  may  be). 
Mt  with  respect  to  renta  reserved  on  leases, 
tlHit  tlM  whole  rent  shall  m  the  firat  instance  be 
mM  hy  die  icMunt  when,  and  not  uotM  the 
«*ok  M  4m»  (to  tlM  party  who»  bctee  the  pnas- 
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count  for  a  portion  thereof  to 
tives  of  the  penon  wfaoaa  interest 
termiued,  and  the  eame  ahdl  he  reoovenUe  by 
them  by  action  or  euit  at  law  or  in  e^jwity. 

This  act  does  nat  apply  to  the 
cases,  where  there  is  no  apportionmoit :  vis^ 
between  the  real  and  personal  repreaefitaftivcs 
of  tenant  in  fee,  Browme  v.  Amfoi,  3  Hare.  173» 
or  tenant  in  tail  with  issue,  who  has  tnade  a 
lease  pursuant  to  32  Hen,  8»  c.  28,  —  the  whole 
goes  to  the  heir  general  or  special  If  tenant 
in  tail  make  a  lease  roI  in  contoruiity  to  the  sta. 
tote  Hen.  8,  and  die  leaving  issue,  a  donbt 
arises  as  to  Uie  application  of  the  statntn  11 
Geo.  2,  and  4  &  5  Wm.  4.  If  the  lease  were 
by  deed  for  a  term  of  vears,  (akase  in  thkcaM 
not  being  void  bat  duly  voidable,)  and  the  hat 
in  tail  confirm  the  lease  and  adopt  the  tepat, 
it  is  supposed  that  he  would  become  entitled  to 
the  whole  accruing  rent.  But  if  he  were  to  re- 
pudiate the  case  and  not  adopt  the  tenant, 
quare, — could  the  representatives  of  the  de^ 
ceased  recover  a  proportionate  part  fhws  the 
lessee  ? — If  it  had  been  a  parol  demue  it  k 
appreheuded  that  they  could,  and  also,  that 
the  heir  in  tail  could  not  by  any  adopiMB 
of  the  tenant  entitle  himself  to  the  whole 
rent,  l>ut  that  such  adoption  woidd  create  anew 
tenancy. 

For  an  exposition  of  the  law  as  it  stood  be- 
fore 4  &  5  W.  4,  see  an  admirable  note  to  the 
case  of  etsparte  Smyth,  I  Swanston.  337-  See 
also  the  observations  on  the  new  slatafee  in 
Hayes  on  Conveyancing. 

ANNUITIBS.— DIVIDENDS. 

The  rule  at  law  which  refuses  apportionment 
of  rent  in  respect  of  time,  was  applicable  to  all 
periodical  paymente  becoming  due  at  fixed  in- 
tervals, though  not  to  sums  accruing  df  <&  ta 
diem.  Annuities,  therefore,  and  dividends  oa 
money  in  the  funds  were  not  apportion&ble. 
I  But  interest,  whether  the  principal  were  se- 
cured by  mortgage  or  bond,  might  be  appor- 
tioned, as  it  is  conceived  annuitiee  and  divi- 
dends will  now  be,  if  created  or  settled  onoe 
the  passing  of  the  act  4  &  5  \V.  4»  c  22. 

But  in  cases  of  annuities  or  periodical  pay- 
ments, which  being  granted  far  life^  determine 
on  the  death  of  the  cethd  que  vie,  a  difficulty 
arises  as  to  the  application  of  the  act  Tbn^ 
if  A.  grante  an  annuity  to  B.  for  the  life  of  B^ 
payable  half-yearly,  and  B.  die  between  two  of 
the  half-yearly  days  of  payment,  are  lus  repre- 
sentatives entitled  to  a  proportionate  payment, 
or  does  it  still  remain  as  formerly,  that  the  half- 
year's  payment  is  lost  ? — it  is  apprehended  thai 
such  18  still  the  case.  And  it  is  stHl  nmdent 
in  all  cases  to  provide  in  the  deed  for  the  pay- 
ment  or  non-payment  of  a  proporticHiate  part. 
See  Hayes'  Conveyancing. 

The  act  does  not  apply  to  cases  where  it  m 
stipulated  that  no  apportionment  shall  take 
place,  nor  to  annual  sums  payable  otn  policifls 
of  assurance. 
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Provincial  Law  Sw^iHes.—Attmnuft^  Certifieai£j>aiff.--Law  of  Vend,  and  Pur.         dgft 


PROVINCIAL  LAW  SOCIETIES. 

COUNTIES    NOT     PROFESSIONALLY   '  REPRE- 
SENTED. 

Looking  over  the  List  of  the  Provincial 
Law  Societies,  which  was  originally  given 
in  the  Legal  Almanac,  and  annually  re- 
vised with  fiome  pains  ia  that  work,  and 
comparing  it  with  •  list  which  we  have  re- 
vised  to  the  present  ttra^,  we  find  there  are 
no  less  than  sixteen  English  and  ten  Welsh 
counties  without  any  law  society  or  law 
library,  or  other  legal  association. 

We  adverted  last  week  to  several  of  the 
advantages  resulting  from  the  establish- 
ment of  professioaal  societies  in  regard  to 
fair  and  honourable  practice,  the  pre- 
vention and  punishment  of  mal-practice» 
and  the  promotion  of  the  true  interests  of 
the  public  in  the  due  administration  of 
justice.  We  need  not  add,  that  the  pro- 
fession itself,  not  merely  in  its  just  emolu- 
ments, but  in  its  station  and  character,  is 
materially  concerned  in  the  establishment 
and  good  management  of  these  associated 
bodies.  It  is  needless  to  specify  thej 
counties  wiierein  no  such  societies  exist.  | 
Our  readers  in  those  counties  must  know 
aud  feel  the  want  of  them,  and  we  recom- 
mend them  to  communicate  with  the  so- 
cieties in  adJMning  counties,  and  lose  no 
time  in  following  their  example. 


PETITIONS  FOR  REPEAL  OF  ATTOR- 
NEYS'  CERTIFICATE  DUTY. 

Signatnrea, 
1847,  Jan.  22. — Attorneys  and  Soh- 
citors  practising  in  Lewes,  (Mr.  Fitzroy)      9 

Feb.  8.— Attorneys  and  Solicitors  re- 
siding at  5/a^ort/     .        .        .        .         12 

Feb.  9. — Attorneys  and  Solicitors  of 
TVarminster,  (Mr.  Sidney  Herbert)       .       9 

Feb.  10. — ActDnieys  and  Solicitors  re- 
siding at  Alford,  (Mr.  Christopher)      .      6 

Feb.  10. — Attorneys  and  Solicitors  re- 
siding at  Homcastle,  (Mr.  Christopher)      7 

Feb.  10. — ^Attomeys  and  Solicitors  of 
^jeeter,  (Sir  John  Duckworth)     .        .61 

F'eb.  12. — A ttome3r8  and  Solicitors  re- 
lidsDg  at  Chesterfield  (Mr.  Evans)        .     12 

F*di.  16. — Attorneys  and  Solicitors  at 
Salisbury^  (Mr.  Chaplin)      ...     14 

Feb.  16. — Attorneys  and  Solicitors  re- 
i^xng  at  Market  Veepinff,  (Sir  John 
rrollope) 3 

Feb.  16. — ^Attorneys  and  Solicitors  at 
SmmiAam    .       «       .       .        .       .12 
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LAW  0¥  VENDOR  AND  PURCHASER. 


RIGHT  TO   INTEREST. 

BiLLJbrapecific  pnfanMiiice  of  contract  of 
sale  filed  February,  1839  :  1 842,  decree  (against 
vendor)  for  specific  performance  of  same  pui^ 
chaser  to  lodse  what  shall  be  found  dae  oa  ao- 
couDt  of  purchase-money  of  3,0002.,  and  declared 
entitled  to  the  rents,  issues  aad  profits  of  the 
lands  from  Ist  January,  1839> 

3Iay,  1842.— Master  reports  that  after  credit- 
ing purchaser  with  500/,  amount  of  rents 
broup^ht  in  by  the  receivers,  (in  the  cause  and 
in  the  matters  of  certain  judgment  creditors,) 
and  deducting  same  from  amount  of  purchase- 
money,  (with  4  per  cent,  from  1st  January, 
1839.)  the  balance  of  purchase-money  amounts 
to  2,620/. 

Nov.  1842. — Decrse  confirminpf  report,  aad 
that  88  against  said  balance  of  2,620/.,  the  pur- 
chaser is  entitled  to  credit  in  600/.,  amount  of 
rents  now  in  court  not  credited  in  report. 
Purchaser  to  be  entitled  to  such  further  credit 
as  shall  appear  on  receiver's  final  accoant,  on 
passing  of  which,  purchaser  to  lodge  the  ba- 
lance of  purchase-money  with  interest,  and  on 
lodging  same  to  be  at  liberty  to  go  into  pos- 
session. 

The  reoeirer,  by  order  of  the  eoart  and  oii- 
notice  to  the  purchaser,  but  without  his  express 
acquiescence,  invested  the  rents  from  time  to 
time  in  the  funds  from  May  1839,  when  the 
funds  were  high.  In  1847,  and  before  receiver 
bad  passed  his  final  account,  purchaser  files  a 
charge,  oflTering  to  lodge  the  balance  purchase- 
money  with  4  per  cent,  on  the  entire  purchase- 
money  to  the  time  of  report  and  on  the  balance 
then  found  (2,620/.)  since,  but  requiring  not 
only  the  rents  in  specie  from  Ist  January,  1839, 
but  also, — 1st,  the  dividends  received  on  said 
sum  of  500/.  up  to  the  time  of  report;  and 
2ndly,  the  dividends  received  on  same  sineo 
said  report ;  and  3rdly,  the  dividends  received 
on  all  other  rents  invested  Rince  said  report. 

The  funds  have  fallen  greatly  since  the  in- 
vestments, and  the  purchaser  declines  to  take 
a  transfer  of  the  funds,  but  insists  on  the  rent 
in  specie,  to  which  loiter  the  vendor  admits  he 
is  entided,  but  disputes  his  right  to  the  divi- 
dends either  before  or  since  the  report. 

To  what  is  the  purchaser  entitled  ?  He  also 
insists,  in  case  of  these  dividends  not  being 
credited  to  him,  to  set-off  the  rents  from  time 
to  time,  as  same  were  brought  tii  by  the  re- 
ceiver as  against  the  balance  of  the  purchase- 
money  and  to  make  rests  accordmgly,  reducing 
(at  and  from  the  time  of  each  lodgment  by  the 
receiver)  the  balance  on  which  interest  is  U>  be 
charged  against  the  purchaser.  Is  he  entitled 
to  do  so  under  the  decree  ? 

a  a 


3d6  Atimisfi  io  be  AJMtted. 

ATTORNEYS  TO  BB  ADMITTED, 
Easier  Tcm,  1847. 

CierJu^  Namee  and  Reeideneee.  To  whom  Artieled,  Assigned,  jrc. 

Andrew^  Frederick,  Chorlton>upon-Medlock  .  Edward  Chippindall  MUne,  Blancheater 

Andrew,  Robert,  Doncaster    ....  Edward  ShcakrdowD,  Doneaster 
AaUev,  William  Edward,  8,  Elizabeth  Street, 

Srompton ;  and  Brompton  Terrace          •  J.  Would  Lee,  Newarkntpon-lVeiit 

Attenborough,  Winfield,  68,  Oxford  Street     .  George  Bumham,  WeUingboroagli 

Allaway,  James,  Reading        ....  John  Jackson  Blandy,  Rndiag 
BuBseU,  Edward  Ruben,  24,  Gerrard  Street, 

Islington;  Winckworth  Buildings;  and 

Gloucester F.  Buchanan  Hoare,  Gloucester 

Boyer,   Richard,  71,  Basinghall  Street;  and  John  Gauntlett,  Fumiral's  Inn 

Newgate  Street John  Ellis  Clowes,  King's  Bench  Walk 

Bentley,  George  Wheeler,  32,  Golden  Square ; 

and  Worcester John  Brooke  Hyde,  Worcester 

Blundell,  John,  16  b.  Old  Caven^sh  Street; 

and  Crosby  Hall,  near  Liven>ool              .  Messrs.  Eden  and  Stanistreet,  LiT«Epool 
Bateman,  Richard,  10,  Bedford  St. ;  Knowle; 

Newland  Street;  and  Myddleton  Square  .  Arthur  John  Knapp,  Bristol 
Brown,  George,   21,  Finsbury  Place;  and 

Shoreditch Henry  Ashley,  Shoreditch 

Bellingham,  Charles  Eudo,  6,  South  Square; 

and  Saffron  Walden         ....  Henry  Whitmarsh,  Battle 

Blake,  Richard  Henry,  Featherstone  Buildings  John  Payne,  Milverton 

George  Faulkner,  Bedford  Row 
Barras,  Henry,  2,  Grenville  Street;  and  Fam 

Acres Ralph  Walters,  Newcastle-upon-Tyne 

Brackenridge,  Fran.  Jerdone,  Bush  Hill,  Ed- 
monton     William  Brackenridge,  Bartlett's  BoikBsgf 

Broughton,  Robert,  21,  York  Place,  City  Road  .  Francis  Broughton,  Falcon  Square 

J.  Crick,  Maldon     ' 
F.  Broughton,  Falcon  Square 
Boyle,  Charles,  43,  Gillingham  Street,  Pim- 

lico;  Edgbaston;  and  Lower  Belgrave  Place  John  Chaplin,  Birmingham 
Badger,    Walter  Samuel,    3,   Essex  Court, 

Temple ;  and  Rotherham                         .  Thomas  Badger,  Rotherham 
Bristow,  Ebeneser  John,   106,  Great  Russell 

Street;  Exeter;  and  Charlotte,  Street      .  John  Stogdon,  Exeter 
Qeaye,  William  Cornish,  Crediton ;  and  Stan- 
hope Street Messrs.  Smith,  Crediton 

Cockram,  George  Woodbury,  Tiverton    .        .  John  Loosemore,  Tiverton 

T.  L.  Teale  Rendell,  Tiverton 
Cutbr,  John  Walford,  Birmingham ;  and  Cal- 

thorpe  Street Thomas  Slaney,  Birmingham 

Clough,  Benjamin  Morley,  Bawtry                   .  Frederick  H.  Cartwright,  Bawtry 
Coates,  Wallington,  Stanton  Court,  near  Bris- 
tol ;  and  Featherstone  Buildings      .        .  P.  E.  Coates,  Stanton  Court,  near  Bristol 
Campbell,  James,  45,  Lower  Stamford  Street ;  John  Edward  Elworthy,  Davenport 

and  Plymouth N.  Were,  Plymouth 

>  Cutts,  John,  ]un.,  61  George  Street,  Euston 

Square ;  and  Chesterfield         .        .        .  John  Cutts,  sen.,  Chesterfidd 

Cooper,  John,  Eliot  Place,  Blackheath    .        .  Samuel  Cooper,  Henley-upon-Thaaes 
Colt,   George    Nathaniel,  33,  Southampton 

Row,  Russell  Sqr.;  Cheltenham;  Liver-  R.  Winterbotham,  Chelienham 

pool;  and  Chester  Place  .        .        .        .  T.  Edgcombe  Parson,  Lincoln's  Inn  Fidds 

Duncan,  William  H.  Egelstone,  Kennington  .  Frederick  Ouvry,  Tokenhouse  Yard 
Dennis,  Thomas  John,  Maze  Pond,  South- 

wark ;  and  Barnstaple                      .        .  Thomas  Hooper  Law,  Barnstaple 

Daahwood,  Thomas,  jun-,  24,  Upper  Eaton  Thomas  Dashwood,  sen.,  Sturminster  Newtea 

Street ;  and  Sturminster  Newton      .        .  William  Dean,  Guildford  Street 
Drake,  Thomas   Edward,  jun.,   Mydddton 

Square ;  and  Exeter        ....  Thomas  E.  Drake,  Exeter 

Damton,  Henry  Thomas,  Ashton-under-Lyne  .  Alfred  Hig|^nbottom,  Ashton-under-Lyns 

Joseph  Higginbottom,  AshtoiMmdsr-LyDS 


Aiiorneyi  to  be  AdrntML-^TUhe  Rm^^Charge  Di$ire$$.  SMT 

Dodd,  Edward,  63,  Charrington  St,  Soman 

Town Thomas  Morris,  Warwick 

Eastham,  Kchard,4,  Eoglefield  Road,  Kings- 
land  ;  and  Blackburn       ....  James  Neville,  Blackbmn 

Edmands,  Charles  Henrv,  8,  Trevor  Souare    .  William  Sim,  King's  Bench  Walk 

Evans,  WilBam,  20,  Richmond  Road,  Isling- 
ton ;  and  Warrington      ....  John  Fitchett  Marsh,  Warrington 

Eagleton,  John  WilKam,  Newark-upon-Trent; 

Arthur  Street ;  and  Belton  .        .  T.  F.  A.  Bumaby,  Newark-upon-Trent 

Edwards,  George  Haltiely,  36,  Highbury  Place  George  Edwards,  Hali£u 

Samuel  Moores.  Throgmorton  Street 

■Edmonds,  George,  15,  Whittall  Street,  Bir- 
mingham, Warwickshire  •        .  Edward  Wright,  Birmingham 

Fenwick,  John  Clerevoulx,  Newcastle-upon- 

Tyi^e ;   Queen    Street   Place ;    Camber-    John  Fenwick,  NewcasUe-upon-Tyne 
well  Grove ;  and  Stanhope  Street     •        .      Hugh  Shield,  Queen  Street,  Cheapsido 

Gant,  James  Greaves  Tetley,  Bradford    .        .  J.  A.  Bushfield,  Bradford 

Gammon  Charles,  Hope  Cottages,  De  Beauvoir 

Town Samuel  Lepard,  Cloak  Lane 

Gray,  Henry  Andrews,  17,  Broropton  Crescent  Robert  Gray,  New  Inn 

Gooding,  Jonathan  Robert,  33,  uower  Place, 

Euston  Square ;  and  Norwich  .        •  James  Winter,  Norwich 

Hill,  Thomas  Ames,  20,  Liverpool  St.,  King's 

r'ross H.  A.  S.  Payne,  Axbridge,  near  Wells 

Hare,  Evan,  Putney Evan  Morris,  Harcourt  Buildings 

Hall,  John  Elton,  13,  Salisbury  St.,  Strand  ;    J.  W.  R.  Hall,  Ross 

and  Bristol George  Cook,  Bristol 

W.  W.  Smith,  Southampton  Street 

Hawkins,  Richard  Berens  B.,  Marlborough     .  Thomas  Baverstock  Merriman,  Marlborough 

Hall  ward,  Charles  Berners,  Swepstone  Rec-    J.  T.  Ambrose,  Mistley 

tory ;  and  151,  Albany  St.,  Regent's  Park      Edward  T.  Cardale,  Bedford  Row 

Hemroen,  John,  Whittlesey ;  and  Old  Kent 

Road John  Peed,  Whittlesey 

Hore,  Edward  Madge,  Dulwich  ;  and  Lin>    James  Hore,  Lincoln's  Inn  Fields 
coin's  Inn  Fields C.  F.  Hore,  Lincoln's  Inn  Fields  j 

Hartley,  John,  Bury (Not  in  the  notice) 

Holt,    Jonathan,    Malmesbury ;    Coventry;    A.  Tucker,   Coventry;    and    Charles  Street> 
Newgate  Street ;  and  High  Holbom        .  Blackfriars'  Road 

C.  F.  Sherriff,  Uncoln^s  Inn  Fidds 
James,  John  Crymes,  Haverfordwest      •        .  M.  R.  James,  Haverfordwest 
Jones,  John  Henry,  4,  Albert  Terrace,  St. 
John's  Wood;  Duke  Street ;  and  Baker 
Street C.  H.  Smith,  Duke  Street 

Jarratt,  William  Otley,  Momington  Square ; 

and  Driffield £.  D.  Conyers,  Great  Driffield 

Jones,  Hugh,  Carnarvon         ....  William  Lloyd  Roberts,  Carnarvon 
Johnson,  James  Henry,    9,  Ampton  Street, 

Gray's  Inn  Road William  G.  KeU,  Bedford  Row 

[This  list  will  be  continued  in  our  next.J 


TITHE  RENT-CHARGE  DISTRESS. 


Sir,— By  the  6  &  7  W.  4,  c.  71,  s.  86,  it  is 
enacted,  that  whenever  any  tithe  rent-charge 
shall  be  in  arrear,  every  part  of  the  land  situate 
in  the  parish  which  shall  be  occupied  by  the 
same  person  who  shall  be  the  occupier  or  the 
lands  on  which  the  rent-charge  so  in  arrear 
shall  be  charged,  whether  so  occupied  as  owner 
or  as  tenant  under  the  same  landlord  under 
whom  he  occupies  the  land  in  arrear,  &c.,  shall 
be  liable  to  be  distrained  upon,  &c.,  &c. 

Now,  it  appears  to  me,  that  under  this  enact- 


ment, wherever  land  is  held  under  different 
landlords,  separate  distresses  ought  to  be  made. 
It  is,  however,  supposed  by  some  professional 
gentlemen,  that  the  5  &  6  Vict.  c.  54,  s.  18, 
which  provides  for  a  general  avowry,  renders 
this  unnecessary;  but,  on  referring  to  the 
clause,  it  will  be  seen  that  the  words  are,—"  to 
avow  or  make  recognizance  generally  that  the 
lands  and  tenements  wheretm  such  distress  was 
made  were  chargeable,"  &c.  It  is  certainly  ex- 
ceedingly inconvenient  where  the  party,  as  is 
freouently  the  case,  occupies  several  small  lots 
unaer  diiSerent  landlords,  and  often  at  some 
distance  from  each  other,  to  be  compelled  to 


*  This  is  the  only  application  in  the  Common  Pleas,  all  the  others  are  m  the  Queen's  Bendk 
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make  a  separate  distress  in  each  case.  I  shall 
feel  much  oblija^ed,  theMfere,  if  anf  of^^oar  cor- 
respondents vnH  state  what  the  practice  is  on 
the  subject,  and,  if  sepnfte  •distrMses  are  ne* 
cessary,  whether  •ne  previous  tea  dare'  notaoe 
and  service  on  the  person  himself  off  the 
premises  would  be  sufioieat.  in  case  of  senrice 
on  any  other  person,  as  wife,  or  servant,  &c., 
it  is  presumed  that  several  notices  must  be 
served,  as  they  are  directed  to  be  served  on  the 
premises,  or  on  the  person  occupying. 

The  forms  given  m  Mr.  C.  J.  Jones's  work 
on  the  Recovery  df  Tithe  Rent-Cbarge  appear 
to  me  to  be  much  longer  and  fuller  than  neces- 
sary. It  would  be  a  g^t  accommodatbn  to 
many  professional  men  if  some  shorter  forms 
<!ould  be  given. 

A  Subscriber. 


LEGAL  OBITUARY. 

1847,  Jan.  26.— -Daniel  Neal  Lister,  of  Gray's 
Inn,  Barrisier>at-Law,  in  the  74th  year  of  lus 
age. 

Feb'  12.  —  Bathurst  Hemings,  Solicitor,  of 
Raymond  Buildings,  Gray's  Inn.  He  was  ad- 
mitted on  the  Roll  in  Trinity  Term,  1822. 

Feb.  13.— John  Day  Blake,  late  of  Qement's 
Inn,  Solicitor,  in  his  76th  year.  He  was  ad- 
mitted on  the  Roll  in  Michaelmas  Term,  1791. 

Feb.  13.— Sharon  Turner,  the  distinguished 
Historian,  formerly  a  Solicitor  in  Red  Lion 
Square.  He  was  in  his  79th  year,  A  memoir 
of  this  gentleman  will  shortly  be  given. 

Feb.  14.— Wifliam  Tidd,  of  the  Inner  Temple, 
Barrister-at-Law,  in  his  87th  year.  We  shall 
collect  materials  for  a  memoir  of  this  much- 
respected  veteran  lawyer. 

Feb.  16.— John  Daubeny,  of  Doctors*  Com 
mons,  L  L.D. 


ANALYTICAL  DIGESr  OF  CASES, 

REPORTED  IN  ALL  THE  COURTS. 

(l^ovLttn  of  €Domniott  Sato. 

POOR   LAW  AND   MAGISTRATES' 
CASES. 

AFFIDAVITS. 

See  CertiorarL 

AFFILIATION   ORDER. 

1.  Where  the  sessions  had  refused,  on  the 
suplication  of  the  guardians,  to  make  an  order 
of  affiliation,  under  the  2  &  3  Vict,  c  85 :  Held, 
that  they  were,  nevertheless,  bound  to  entertain 
the  oamplaint  of  the  mother,  under  the  7  &  8 
Vict.  c.  101,  if  made  within  the  time  limited  by 
ttBt  act.     Jl«y,  V,  Walker^  3  D.  &  L.  131. 

2.  On  an  appeal  against  an  order  of  affilia- 
tion the  attorney  for  the  respondent  gave  a 
written  undertakmg  to  admit  the  due  service  of 
the  notice  of  recognizances,  the  attorney  for  the 
appillM«nd«takiBgta|inMkmihMn  at  she 


triaL  Tfaeorder  «f  aOUittliov  baM4«letlie3Hl 
April.,  and  the  sessions  were  holden  iipoa  the 
30th '.  Held,  that  the  seaaaonfl  vete  juatified  ii 
finding  a  due  service  of  the  aotioea.  Haf.  v. 
Justices  <tf  Gkmcesterskure^  33  L.  O.  330. 

3.  An  Older  in  bastardy  under  the  7 &  8  VicL 
c.  101,  s.  3,  stated  that  applicatioa  had  been 
made  and  summons  granted  by  a  justice  of  tfas 
peace  "  usually  acting  in  "  the  division  in  which 
the  mother  resided  :  HM,  that  under  the  I 
Vict.  c.  10,  the  word  "  in  "  was  to  be  taken  to 
be  synonymous  with  the  word  "for"  containfld 
in  the  forms  given  in  the  schedule  to  that  act; 
and  that»  consequently,  the  order  showed  juris- 
diction on  the  part  of  the  magistrate  granting 
the  summons.     Reg.  v.  Milmtr,  3  D.  &  L.  123. 

4.  An  order  of  bastardy  omitted  to  state  on 
the  face  of  it,  that  the  apphcation  for  it  had 
been  made  within  forty  days  from  the  service  of 
the  summons  upon  the  putative  father,  (7  &  8 
Vict.  c.  101,  6. 4) :  HM^  bad,  as  not  ahoving 
jurisdiction  on  the  part  of  the  justices  makiiur 
it.     Re§.  V.  Rose,  3  D.  &  L.  359. 

See  Certiorari ;  Notice  of  Appeal  -  Order  cf 
Sessions  ;  Quarter  Sessions. 

APPBAL. 

1.  Entry  not  on  the  merits.— Estoppel.— An 
entry  made  by  a  court  of  quarter  sessions  co 
the  trial  of  a  parish  appeal,  that  "the  order  be 
Quashed,  not  upon  the  meriu,  without  preju- 
dice to  the  making  of  any  other  order  for  the 
removal  of  the  said  pauper,"  does  not  operate 
as  an  estoppel  so  as  to  prevent  another  removal 
with  respect  to  the  same  settlement  and  be- 
tween the  same  parishes ;  and,  at  the  trial  of 
such  second  appeal,  it  is  not  competent  for  the 
appellants  to  give  evidence  to  show  that,  not- 
withstanding the  entry  of  the  former  sessions, 
the  order  was  quashed  on  facts  which  in  law 
affected  the  merits  of  the  settlement.  Tie 
Queen  v.  The  Inhabitants  of  St.  Anne's,  B  «f- 
minster,  33  L.  O.  354. 

2.  Sessions  practice.— Mandamus.  —  On  ap- 
plication for  a  mandamus  to  the  sessions  to 
enter  continuances  and  hear  an  appeal,  it  ap- 
peared from  the  affidavits  that  an  application 
to  enter  an  appeal  was  made  on  the  second  day 
of  sessions,  and  not  before,  and  refused.  11 
not  appearing;  what  the  practice  was,  nor  that 
the  sessions  had  refused  on  any  ground  except 
that  of  practice,  this  court  discharged  the  rule 
for  a  mandamus. 

Though  it  appeared  that  a  question  might 
have  arisen,  whether  the  appellants  were  no! 
precluded  by  a  former  appeal  which  they  had 
entered  but  had  iiot  prosecuted;  on  which 
question  this  court  gave  no  opmion.  Reg.  v. 
Justices  of  Warwickshire,  6  Q.  B.  750. 

See  Notice  of  Appeal. 

CABK  RB8BRVKD. 

A  case  reserved  by  the  quarter  sessions  for 
the  opinion  of  this  court,  and  after  tiie  eer^ 
orari  has  issued,  to  bring  np  iht  order,  exan- 
nation,  &c.,an  application  is  made  to  the  cooft 
to  be  allowed  to  take  an  additional  objection 
to  the  order,  when  the  case  cornea  on  for  v^ 


ttwnt  «n  tbepoiAtA  referred  hy  tke  eemkim. 

Tke  pmr,  al  wikofee  iHstonoe  a  trate  ks  granted 
by  tbe  teadotts,  imnt  either  tely  on  the  poinrts 
ao  fvaerved,  or  abandon  the  case  and  rely  on 
any  point  which  may  be  «hottf(bt  available. 
The  Queen  v.  The  Inhabitants  of  St.  Anne% 
fVetiminHer,  33  L.  O.  305. 

CERTIORARI. 

1  Etnimce  on  oath,^T%e  8  Vict.  c.  10,  en> 
acta,  that  in  ordera  of  bastardy  it  ahaU  be  auf- 
ficient  to  foUow  the  fortn  given  in  the  schedule 
to  the  act.  Form  No.  8  m  the  schedule  has  a 
blank  i^  after  the  words,  and  we  having 
"  heard  the  evidenee  of  auch  woman :"  HeW, 
on  the  matter  for  eer^torcri  to  bring  uf  an  or- 
der in   bastardy,  for  the    purpose  of  being 


<]«oted,  as  not  showing  that  the  evidence  of  the 
woman  was  taken  on  oath,  that  it  was  not  ne* 
ceaaary  that  endi  blank  should  be  filler)  up  with 
the  wiords  "on  oath*'  or  "on  aSrmation." 
Eep.  V.  Justices  ^  Ckeskire,  3  D.  &  L.  337. 
Case  cHed  in  the  jttdpnwnl :  Reg.  v.  Wroth  imd 
anotber,  2  D.  &  L.  rt9. 

2.  Jurisdiction, — "Where  an  order  of  removal 
is  apparently  defective  on  the  face  of  it,  as  not 
showing  jurisdiction  ou  the  part  of  the  justices 
making  it ;  the  parish  on  whom  the  order  is 
made,  need  not  appeal  to  the  court  of  quarter 
sepions,  but  may  come  in  the  first  instance  to 
this  court  for  a  certiorari.  Reg.  v.  Blathwayt. 
3  D.  &  L.  542. 

3.  Covfirming  order,— Under  Stat.  5  G.  2,  c. 
19,  8.  2,  an  order,-  removed  by  certiorari,  is 
**  confirmed  **  by  simply  discharging  the  rule 
for  quashing  it.     Reg.  v.  Inhabitants  of  Latch- 
ford,  6  Q.  B.  567. 

4.  Practice  in  Jiliny  e^fidewts.  —  A  rule  nisi 
having  been  obtained  to  quash  the  return  of  a 
certiorari,  it  was  provided  by  the  rule,  that  all 
affidavits  to  be  used  in  showing  cause  against 
it  were  to  be  filed  by  a  certain  day.  After  the 
expiration  of  the  time  so  limited,  but  before  the 
mle  was  returnable,  an  application  was  made 
on  behalf  of  certain  parties,  on  whom,  the  rule 
bad  been  served,  but  who  were  not  directly 
affected  by  it,  for  leave  to  file  affidavits  with  a 
view  of  showing  cause  against  the  rule,  on  the 
^ound  that  they  had  only  just  discovered  that 
they  mi^ht  be  affected  by  the  rule  being  made 
absolute. 

Held,  that  the  application  was  reasonaVie, 
ander  the  circumstances,  and  one  which  they 
had  power  to  grant.  Reg.  v.  John  Keen^  33 
L.  O.  285. 

5.  A  notice  to  justices  under  the  13  G.  2,  c. 
18,  s.  5,  of  an  intention  to  move  for  a  certiorari 
"  in  six  days  from  the  giving  of  this  notice,  or 
as  soon  after  as  counsel  canheheard,^  issufli- 
cient.     Reg.  y.  Rose,  3  D.  &  L.  359. 

Case  cited  in  the  judgment :  In  re  Flounders.  4 

B.  Sl  Ad.  865 ;  1  N.  &  M.  b9t. 
See  Order  tf  Sessions. 

BVIOBMCK. 

T^te  MvpoMeiita  may,  on  the  neanng  of  an 
ippeBiy  piwe  nmr  case  by  a  witness  not  fvo^i 


dnnd  by  the  i , ^  — -»» » v 

MBit  calluig  a  wilBMs  wbe  appcusd  belwe  eha 
mapstrafeea,  though  the  appdUata  muiw  k 
and  the  wkMsa  ii  in  nonrt.    Reg.  r*  mkahit 
mils  ^f  Vekftrt^,  6  €t  B.  8G1. 
See  Certiorari;  Or^kr  ^ Reimtfai,  1. 


XBTOPPBL. 


See  Appeal,  1. 

aXAMIMATiaN. 

Whether  respondents  bound  bg  facts  deposed 
to. — Confirmation  of  order. — Discharge  of  rule 
to  quash. — The  examination  of  a  pauper  showed 
that  h^  was  bom.  in  the  appellant  parish,  and 
was  afterwards  bound  and  served  as  apprentice, 
and  inhabited  under  such  eer^nce,  partly  in  the 
appellant  pariah  and  partly  in  the  respondent 
parish,  and  more  than  forty  days  in  each.  The 
respondents  proposed  at  the  eesttons  to  rely  oik 
the  birth  settlement.  Held,  that  tbey  were  not 
precluded  from  so  doing  by  the  fact  that  the 
examination  contained  allegations  which*  «£ 
true,  showed  a  subsequent  settlement  by  ap^ 
prenticeship.  ]Eleg.  y,  Inkubitants^Laichford^ 
6  Q.  B.  567. 

JURISDICTION   OF   RRSSIONS. 

Quashing  indictment. — Questions  on  a  rule  ic 
quash  an  order, — An  order  of  quarter  sessions 
brought  up  by  certiorari  appeared  to  be  as 
order  quashing  an  indictment  containing 
counts  for  forcible  entries,  assaults,  and  a  riot. 
On  motion  to  quash  the  order.  Held, 

1 .  That  the  session,  having  jurisdiction  over 
the  Subject-matter  of  the  indictment,  had  juris- 
diction to  quash  it ;  and,  as  to  this,  it  made  no 
difference  diat  the  defendants  had  been  held  to 
bail  more  than  twenty  days  before  the  sessions, 
and  had  given  the  prosecutor  notice  of  their  in- 
tention to  appear  there ;  stat.  60  G.  3,  and  1 
G.  4,  c.  4,  8.  5,  not  taking  away  iht  common 
law  power  of  a  criminal  court  to  deid  with  mt 
indictment  properly  before  them, 

2.  'iiiat  this  court,  therefore,  would  sot  im- 
quire,  on  tfaie  proceeding,  whether  ^  indict- 
ment was  properly  quashed;  hot  that  the 
proper  way  of  raising  such  a  question  was  on 
wtft  of  error. 

3.  That  this  oouit  wouhi  not,  on  eoch  pre- 
ceeding,  allow  a  discussion  as  to  the  motiwa 
upon  which  the  quarter  sessions  acted. 

Rule  niai  for  quashing  the  order  of  sesaoaa 

discharged.    Reg.  y.  fViUvn,  6  Q.  B.  620. 

Ceses  ciied  in  the  indgment ;  Res  r.  Roy  sled,  1 

Kenyon,  «55;  Rex  ▼.  Selon,  7  T.  R.  SWj' 

Rex  V.  Justices  of  the  W.  Riding  of  Yorkshire, 

7  T.  R.  467. 

2.  Order  of  rewioro^— Where  an  order  of 
removal  was  executed  on  the  27th  of  March, 
and  the  next  Easter  sessione  were  held  on  the 
9th  of  April,  consequently,  less  llian  fourteen 
days  after  the  removal,  and  the  appellants  took 
no  notice  of  diose  sessions,  hot  entered  and  r^ 
spited  their  apped  expmfe  at  the  Midflnmmca' 
sessione,  and  gave  the  regular  notice,  ftc.,  for 
iIk  Midhaelmas  eessiens,  alt  whidi  eeesions  the 
appeal  was  entered  and  deiermined.  BM,t}alb 
tne  eeflnoBB  nad  jonsuictioti  ewei*  Itoe  appem  w 
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hmr  and  deienniae  it»  and  UmI  the  appdlanta 
were  not  iMraBd  to  have  entored  and  reapsled 
at  the  Baiter  sessiona,  or  to  have  given  notice 
of  appeal  for  the  Midsamnier  Seesioni. 

llie  9  G.  ly  c.  7,  a.  6,  doee  not  applj  to  the 
Jirtt  Mseione  after  the  removal,  bat  the  firgt 
praeiuMhU  eesaiona.  Beg.  v.  Justices  of  Surrey, 
3  D.  &  L.  343. 
Csws  cited  io  tbe  jodgment :  Rex  v.  Justices 
of  Essex.  1  B.  &  A.  tlO ;  Rex  v.  Ibackwen.  4 
B.6lC,69;  6D.&R.61;  Rex  v.  Justices  of 
Wilis,  13  East.  35« ;  8  B.  &  C.  380 ;  Reg.  t. 
Jastices  of  Suffolk,  8  Dowl.  618 ;   Rex  v.  Jus- 
tices of  Monmouthsbire,  3  Dowl.  306. 
See  Certiorari,  2  /  Order  of  removal,  1. 

MAGI8TBATK8. 

1,  Appeal,  —  Hearing  by  magistrates  having 
an  interest. — If  any  one  of  the  magititratee  hav- 
ing a  case  at  seaaiona  be  interested  in  the  re- 
an]t,  the  court  ia  improperly  constituted,  and 
an  order  made  in  the  case  will  be  quashed  on 
certiorari.  It  is  no  answer  to  the  objection, 
that  there  waa  a  majority  in  favour  of  the  de- 
cision, without  reckoning  the  vote  of  the  inter- 
ested party.  Nor  that  the  interested  party 
withdrew  before  the  decision,  if  he  appear  to 
have  joined  in  discussing  tbe  matter  with  the 
other  magistrates. 

On  appeal  against  an  order,  under  stat.  4  &  5 
Vict.  c.  59.  8. 1,  directing  the  surveyor  of  the 
highways  to  pay  the  commissioners  of  a  turn- 
pike trust,  a  sum  of  money  to  be  laid  out  in  the 
actual  repairs  of  the  turnpike  road,  the  justices 
making  such  orders  are  interested  parties. 

So  is  a  magistrate  to  whom  money  is  owing, 
which  is  secured  upon  the  turnpike  tolls.  Reg. 
y.  Justices  of  Hertfordshire,  6  Q.  B.  753. 

Case  cited  in  tbe  judgment :  Reg.  ▼.  Cbeltenham 
Commissiooers,  1  Q.  B.  467. 

2.  Time  within  which  an  action  may  be  com- 
menced. — ^The  right  of  action  against  a  police 
magistrate,  under  the  2  &  3  Vict  c.  71,  termi- 
nates at  the  end  of  three  months  from  the  time 
the  act  was  committed ;  and  two  magistrates  of 
the  county  of  Middlesex,  acting  under  the  3  & 
4  Vict.  c.  84,  which  confers  on  them  the  privi- 
leges of  a  magistrate  of  the  police  courts,  are 
entitled  to  the  privilege  of  having  the  right  of 
action  limited  to  three  months. 

The  Metropolitan  Police  Acta  are  not  local 
and  personal  acts,  or  of  a  local  and  personal 
nature  within  the  meaning  of  the  5  &  6  Vict.  c. 
97,  a.  5.  Bametty,  Cox  and  another,  33  L.  O. 
312. 

MAINTBNANCB. 

See  Mandamus,  1. 

MANDAMUS. 

I.  Cost  of  maintenance  under  the  9  G.  4.  c. 
40. — On  the  13th  of  November,  1843,  an  order 
waa  made  by  two  justices  of  the  county  of 
Badnor,  under  the  9  Geo.  4,  c.  40,  for  the  re- 
moval of  an  insane  pauper  to  an  asylum  in 
Shrewsbury.  On  the  30th  of  November  an 
order  was  made  by  the  same  justices,  adjudging 
the  pauper  to  bo  settled  in  H.,  and  directed 
that  paruh  to  pay  lOf .  a  week  for  the  aupport 


of  the  paoper  in  the 

againat  this  order,  and  ttie  eesaiooa  for  die 
county  of  Radnor,  on  tbe  11th  of  April,  18H 
confirmed  the  order,  anbjeck  to  a  caaa  whidi 
came  on  for  argument  on  the  3lat  of  Juaasaj. 
laat,  when  thia  conit  qnaehed  the  order  ol 


Th 


The  court  refoaed  a  mandamoa  to 
the  juaticea  of  the  county  of  Radnor  to  makeaa 
order  on  tbe  connty  treaanrer  to  lep^  Uk 
pariah  of  H.  the  money  they  had  expended  ia 
support  of  the  pauper  in  the  asylum  from  A^ 
1844,  to  January,  1846.  The 
Jmetices  of  Radnor,  33  L.  O.  19. 

2.  InspectPM  of  tqrpoinimemi  of 
The  coui-t  will  not  grant  a  mandamna  for  a 
ratepayer  of  a  towna&p  to  inspect  tfie  appoist- 
ment  of  overseers  of  the  poor  of  thattownshm. 
The  Queen  v.  Harrison  and  others,  33  L.  0. 
165. 

3.  Hehim.— A  poor-rate  waa  made  fat  the 
parish  of  B.,  which  waa  abandoned.  A  secood 
rate  was  made,  to  which  aevoral  olnectioos  were 
taken  by  G.,  a  rated  inhabitant  of  the  paiiih, 
which  were  not  allowed  to  prevaiL  A  writ  ci 
mandamus  afterwards  issued  to  the  justices  to 
grant  a  distress  warrant  agunat  O.  for  his  share 
of  the  rate.  The  court  refused  an  ai^cation 
made  on  behalf  of  G.,  under  the  statntn  1  W. 
4,  c.  21,  8.4,  and  1  &2  W.  4,  c.  58,  s.  8,  that 
he  might  be  permitted  to  join  with  the  justices 
in  framing  a  return  to  tbe  writ  of  mandamm. 
The  Queen  v.  Cheek  and  another,  33  L.  O.  329* 

And  see  Appeal,  2 ;  Ordler  of  Remov^,  2. 

MERITS. 

See  Appeal,  1. 

MISDSaCRIPTION. 

See  Order  of  Removal,  2. 

NOTICB   OP  APPBAI^ 

1.  Where  by  the  practice  of  the  sessions  2S 
days'  notice  of  trial  was  required  to  be  given  ia 
the  case  of  respited  appeals,  and  where  thatfii>- 
tice  had  not  been  given,  and  the  seasions  thfie- 
fore  refused  to  hear  the  appeal,  and  confirmed 
the  order  of  removal :  Held,  that  the  practice 
was  80  unreasonable  as  to  induce  this  comt  to 
grant  a  mandamus  commanding  the  sessioasto 
enter  continuances  and  hear  the^  appeal. 

The  quarter  sessions  are  the  judgea  of  their 

own  rules  of  practice,  and  thia  court  will  pot 

interfere  with  their  determinationa  respectiiif 

them,   unless  the  rules  on  which  they  have 

acted  are  so  unreasonable  as  to  be  ilIegaL  Reg, 

V.  Justices  of  Montgomeryshire,  3  D.  &  L.  119* 

CasM  cited  in  tbe  judgment :   Rez  v.  Justices  et 

VViltabire,  10  East,  404 ;  Rex  v.  Justites  d 

Monmouthsbire,  3  Dovrl.  306 ;  Rex  v.  Justices 

of  Lancashire,  7  B.  &  C.  691 ;  Rex  r.  Jostiea 

of  tbe  West  Riding  of  Yorkshire,  5  B.  &  AiL 

667. 

2.  A  notice  of  appeal  againat  an  order  of  it- 
moval  beginning,  "  We  the  undersiffned.  being 
a  majority  of  the  churchwardens  and  overseers 
of  the  parish  of,"  &c.,and8igned  by  one  cfanrdi- 
warden  and  four  overaeera,  (there  bcii^g  eiz  al- 
together in  the  pariah,)  ia  sufficient^  witfaovt 
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stattng  tlial  thef  were  the  mi^oritf  at  a  meeting 
duly  convened.  R^.  v.  Ju9tiee$  of  the  fVe$t 
Biding  of  YorkskhnU,  3  D.  &  L.  152. 

3.  A  notice  of  appeal  againet  an  order  of  re- 
atoral,  was  in  the  following  terms: — ''Take 
notice,  that  we  being  a  majority  and  acting  for 
md  on  behalf  of  the  churchwardens  and  over- 
seers of^"  &e.,  ''and  that  the  ground  of  our 
ippeal/*  kc,  and  was  signed  by  one  person, 
'  diurchwarden  of,"  &c.,  and  by  four  persons, 
'overseers  of,"  &c.  It  appeared  that  there 
vere  two  churchwardens  and  four  overseers  of 
he  appellant  parish,  and  no  more.  The  quar- 
er  sessions  having  decided  that  the  notice  was 
nsufficient,  and  refused  to  hear  the  appeal: 
^eld,  that  the  notice  was  good,  and  sufficiently 
thowing  that  it  was  an  apped  by  and  on  behalf 
>f  the  whole  body  of  parish  officers,  but  that 
he  decision  of  the  quarter  sessions  on  the  point 
ras  a  decision  on  a  preliminary  objection,  and 
herefore,  that  the  court  would  grant  a  man- 
lamus,  commanding  them  to  enter  continu- 
inces  and  hear  the  appeal.  Reg  v.  Justices  of 
hirrey,  3  D.  &  L.  573. 
Cases  cited  in  the  judgment :  Rex  v.  Justices  of 
Gloucasterakire,  1  B.  &  Ad.  1 ;  Keg.  t.  Jqs- 
ticesof  Kent.  S  Q.  B. 686 ;  3  O.  &  D.  152. 

4.  The  8  &  9  Vict.  c.  10,  s.  3,  requires  notice 
»f  the  entering  into  recognizances  to  try  a 
bastardy  appeal,  to  be  "  forthwith "  given  to 
he  mother  of  the  child,  and  it  also  provides, 
hat  the  sending  such  notice  by  post  shall  be 
ufficient :  Held,  that  the  sessions  were  right 
1  refusing  to  hear  an  appeal,  where  an  interval 
f  seventeen  days  had  been  suffered  to  elapse 
etween  the  entering  into  the  recognizances 
nd  serving  the  notice  on  the  mother,  although 
;  was  shown  that  the  delay  that  had  occurred, 
'as  owing  solely  to  the  appellant  having  sought 

>  effect  a  personal  service  on  the  mother.  | 
Hwoe,  exparte,  3  D.  &  L.  737. 

5.  The  7  &  8  Vict.  c.  101,  s.  4,  requires  no- 
ce  of  appeal  against  an  order  in  bastardy  to 
e  given  within  24  hours  "  after  the  adjudica- 
on  and  making  of  any  such  order."  On  an 
ppeal  coming  on  to  be  heard,  it  appeared 
lat  the  order,  a  copy  of  which  was  served  on 
le  putative  father,  was  dated  on  the  24th  of 
ane,  and  that  the  service  on  the  putative  father 
as  on  the  27th  June,  who,  within  24  hours' 
Iter  wards,  gave  notice  of  appeal.  It  was  ob- 
cted  that  this  notice  was  too  late ;  whereupon 
le  appellants  offered  to  prove  that  the  order 
as  not  drawn  up  or  signed  till  the  27th  of 
ine,  and  that  the  notice  was  consequently  in 
me  ;  Held,  that  the  sessions  acted  wrondy  in 
fusing  to  receive  this  evidence,  and  the 
>urt  granted  a  mandamus  to  compel  them  to 

>  so.  Reg.  v.  Justices  of  Flintshire,  3  D.  &  L. 
>7. 

See  JJUiation  Order  ;  Quarter  Sessions, 

ORDBR  OP  RBMOVAL. 

1.  An  order  of  removal  was  drawn  up  in  the 
QowiDfC  form : — "  Borongh  of  King's  Lynn, 
the  county  of  Norfolk;'  (in  the  margin,) 
Upon  complmnt  of  the  churchwardens  and 
t  of  tiie  poor  of  the  parish  of  St.  Mar- 


garet, in  the  borough  of  King's  Lynn  aforesaid, 
onto  us,  whose  hands  and  seals  are  hereunto 
set,  two  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  borough,"  &c.,  that  S.  W, 
and  her  six  children,  inhabitants  of  the  said 
parish,  "are  now  actually  chargeable  to  the 
said  parish;  we  the  said  justices,  upon  doe 
proof  made  thereof,  as  well  upon  the  examina- 
tion of  the  said  S.  W,  of  S,  H  and  of  J.  H., 
upon  oath  as  otherwise,  and  likewise,  upon 
due  consideration  had  of  the  premises,  do 
adjudge  the  same  to  be  true ;  and  we  do  like- 
wise adjudge  that  the  lawful  settlement  of  them 
the  said  S,  W.  and  her  children  is  in,"  &c. 
The  order  concluded  in  the  usual  form, 
"Given,"  &c.,  without  stating  where  it  was 
made.  Held,  that  it  sufficiently  appeared  upon 
the  face  of  this  order : — 

1st,  That  the  justices  were  acting  within 
their  jurisdiction. 

2ndly,  That  the  evidence  upon  which  the 
justices  had  proceeded  was  legal  evidence,  and 
that  the  words  "  as  otherwise "  could  not  be 
intended  to  mean  evidence  not  upon  oath. 

3rdly,  That  the  adjudication  of  the  settle- 
ment was  made  at  the  same  time  and  place  as, 
and  upon,  the  hearing  of  the  evidence.  Reg. 
V.  Recorder  of  King's  Lynn,  3  D.  &  L.  725. 

Cues  cited  in  the  judgment :  Reg.  v.  Rothertm, 
3  Q.  B.  776 ;  «  G.  A  D.  523  ;  Rex  v.  Luffe,  8 
East.  193  ;  Reg.  v.  Wroth,  2  D.  &  L.  729. 

2.  Mandamus. — Misdescription. — ^Where  the 
name  of  one  of  the  justices  signing  an  order  of 
removal  was  so  illegibly  written  in  the  copy  of 
the  order  sent  to  the  appellant  parish,  (although 
legible  enouffh  in  the  copy  of  the  examinations,) 
that  the  parties  gave  their  notice  of  appeal  as 
against  the  order  of  A,  B.  and  Jonah  Walter, 
instead  of  A.  B.  and  Josiah  Wilson,  (the  real 
name  of  the  justice,)  and  the  appeal  was  entered 
at  the  sessions  as  against  the  order  ol  A*  B* 
and  John  Walter;  and  the  sessions  refused  to 
entertain  the  appeal,  on  the  ground  of  the  juris- 
diction, this  court  granted  a  mandamus  com- 
pelling them  to  enter  continuances  and  hear 
the  appeal.  Reg.  v.  Justices  of  Middlesex,  3 
D.  &  L.  745. 

OVRR8EBR8. 

See  Mandamus,  2. 

RATEABLB   PROPERTY. 

Trusts  of  market,  after  payment  qf  debts  and 
expenses,  for  poor  inhabitants  of  another  parish. 
— Stat.  9  G.  3,  c.  44,  emp  owered  trustees  to 
purchase  certain  lands,  &c.,  in  the  town  of 
Taunton,  and  convert  them  into  a  market-place, 
and  vested  the  lands,  &c.,  and  all  the  buildings, 
&c.,  to  be  built  thereupon,  and  the  rents  and 
profits,  in  the  trustees  and  their  successors,  in 
trust,  out  of  the  first  money  to  be  raised  under 
the  act,  to  pay  the  costs  or  obtaining  the  act, 
all  debts  to  be  incurred  by  the  purchase  of  the 
site  and  erection  of  the  market,  the  expenses  of 
lighting  certain  streets  in  the  town,  the  ex- 
penses of  purchasing  the  stalls,  &c.,  in  the  then 
present  market,  and  also  ceruin  mortsages  and 
the  interest  thereof.    It  was  enacted  ihat»  after 
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fm  diacfaagy  of  tliA  sanM,.  umI  o£  &2i  debtA  oe 
awouot  o£  t&«  iBarket^  lic^  th»  narkat,  ^^ 
«iboiald  vemaia  wl  thfi  tnutee»  ia  trast  a&  a*  w- 
tate  Ibr  tl^  use  and  baaelit  o£  the  pavUh  o£  ili*., 
i»  TauattoBv  and  iboi^  and  aright  be  aypliad 
bjf  the  traateea  to  the  dbftbiog,  educating^  smd 
Mcia^f  out  ai>preiitice»  of  8o  maiiy  a£  th»  chUr 
OceB  <2  the  poor  inhabitants  of  ikT.  aa  the  traa- 
tces  should  from  time  ta  tiiae  du?eet«  It  was 
fturther  pt o¥ided  that  the  share  aad  f  coportioa 
which  the  several  g70iiads»  &c^  to  be  vested  ia 
tha  trufiteea  by  virtiie  of  the  act,  were  charged 
aolh'  to  the  Und-tax,  aad  chuacbw  and  poor-raiee» 
iathe  year  176^»  according  to  the  rents  of  the 
same  as  they  were  then  rated^  should  be  tor 
ever  paid  by  the  truatees  to  the  pvaper  officers 
laheuof  all  taxes,  rates  ov  ioipositions  what- 
ever. The  trustees  erected  a  market  under  this 
act  on  tlie  lands  specified,  all  of  which  were  in 
the  said  parish  of  3f.  A  subsequent  act»  5^7  G. 
3^  c.  65»  authorized  the  trustees  to  purchase 
additional  ground  within  1,P00  yards  of  the 
then  present  market,  and  appropriate  it  for 
the  purposes  of  the  market^  and  enacted  that 
the  same,  when  so  set  out,  should  be  deemed 
aad  taken  as  part  of  the  then  present  market- 
place to  aU  iatents  aad  piwpeses.  It  further 
provided,  that  the  former  act,  and  all  and  every 
the  authorities,  powers,  provisions,  regulations, 
clauses,  matters,  and  things  therein  contained, 
except  such  as  were  thereby  varied,  &c.,  or  as 
were  repugnant  to,  or  otherwise  provided  for, 
hf  that  act,  shonld  be  in  fiiH  force  and  eflfect, 
and  should  extend  to,  and  he  practised,  ap^ 
plied,  &c.,  for  ejecting  the  purposes  of  that 
act,  as  fuHy  and  efl^ctually,  to  aB  intents  and 
parposes,  as  if  all  such  authorities,  &c„  were 
vepeated  and  re-enacted  hi  the  body  of  that  act 
with  relation  thereto.  This  act  eontained  no 
provision  aflTecting  the  subject  of  rating  the  ad- 
miens  thereby  authorrsed,  and  ao  enacnnent 
IB  form  repugnant  or  referring  to  the  enactments 
&&  the  former  act  on  the  sul^eet  of  rating  the 
varket-place. 

Under  the  second  act  the  trustees  made  ad- 
ditions to  the  n^arket  place,  within  the  pre- 
scribed distance,  but  situate  wtthin  the  parish 
of  B. ;  they  occupied  these  additions  them- 
selves, and  collected  tolls  in  respect  thereof. 
There  was  never  any  surplus  revenue  after  pay- 
ing the  annual  expenses  and  interest.  The 
parish  of  B,  rated  the  trustees  to  the  poor  rate 
in  respect  of  these  additions  at  the  full  rateable 
Yalue  for  the  time  being,  according  to  stat.  6  & 
t  W.  4,  c.  96.  The  trustees  having  appealed, 
ao  evidence  was  given  on  the  trial  of  the  pro- 
portion at  which  the  additional  site  was  rated 
m  17^8  ;  but  it  was  then  shown  that  in  1817  it 
was  rated  at  a  lower  rate  than  in  the  rate  ap^ 
pealed  against.  Held,  that  the  general  words 
oi  incorporation  in  the  second  act  must  have 
such  a  meaning  as  would  stand  with  reason  and 
inght,  and  must  therefore  be  limited  so  as  not 
to  incorporate  the  provision  in  the  first  act  as 
yo  the  proportion  of  rating.  Held,  also^  that 
notwithstanding  the  special  purposes  to  which 
the  revenue  was  applied,  the  trustees  were 
Salhle  to  poor-rate  ia  B.  for  the  addition  to  the 
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the*  aawnaft  al  which  tey 
correct  A^s.  v.  Badtt^k^ %^^  7S7. 
Gkeeetisadia  tkejadgaflia:  Res  v«  MDnscalli- 
shire  Csnai  Cofisay.  S  il^  k  K.  6t9.C3»i 
R^x  V.  Justiees  ef  Suriey,  S  y.  R.  504;  Rti 
F.  Liverpool  T  B.  &  C.  61 1  Keg.  «.  M»«, 
&c.of  LiverpooU  9  A.  &  E.  434;  Reg.  v.  Ex- 
minster,  19  A.  &  £.  S  ;  Goverooni  oC  Bristo) 
Poor  F.  Wait.  5  A.  &  E.  1 ;  Reg.  v.  Wattinj. 
ford  Umon>  10  A.  ft  £.  959. 

MuaeirAU 

Maternal  setHmnent.  —  WUkomi  Aitaaf  » 
qmry  as  to  ftttka^s  gettkmemt.  —  Paoper  w 
removed  ta  his  mo^er*a  maidea  setttnucBf  ■ 
r.  Hia  fether,  in  the  ezaminfltiott  staled,  iha 
he  believed  he  hinnelf  was  bona  in  Lon^ 
but  had  never  heard  in  what  pariah,  and  bd 
never  done  any  act  to  gain  a  aettlewient  in  \m 
own  right :  Mekl,  that  ok  proof  oi  tlie  motha^ 
settlemeBt  in  F.,  the  justices  might  rsmove^ 
paaper  thither,  aad  that,  on  apfHsat  agaiaflt  Ac 
removal,  the  lespondento,  at  oecaiona,  ikj^ 
rely  primd facie  on  the  modier's  maiden  settle- 
'  nent,  withaut  proving  any  inquiry  made  ss  to 
:  the  settlement  of  the  father. 
I  The  mother's  brother,  in.  the  enuniBadflii 
;  staled,  that  she  was  bom  at  F.,  aad  ms  the 
person  mentioned  in  the  certificate  of  baptisai, 
,  which  was  prodaced»and  at  the  death  oC  vUd 
!  he  was  less  than  fomr  years  old  :  Held  ta  be 
I  evidence,  on  which  the  removing  magistxaltf 
'  might  act,  of  the  mother's  birth  in  F.  Bt^  ^ 
'  InhabitaiUs  of  Yehertojt,  6  Q  B.  801. 

Cases  eited  in  the  judgmeaf:  Ras  v.  H»k«ns. 
IS  East,  311;  Reg.  v.  Leed^.  6^Q.B.91ft; 
Rex  V.  St.  Msry,  Leicester,  3  A.  &  E.  ^: 
Rex  T.  SU  Mary,  Beverley.  1  B.  &  Ad.  *»;, 
Hex  V.  St.  IkEattfaew,  Bethoal  Gre^n,  Bsrr. 
S.  C.  485. 

See  Order  of  RgmovaL 

SBTTLBMafNT. 

1.  Apprenticeship,  —  Patent  and  latent  a* 
biguity. — Extrinsic  evidence  to  explain  <W1— 
Signature  of  wrong  name.  —  To  prove  die  set- 
tlement by  apprenticeship  of  Joseph  BeamnoBt. 
an  indenture  was  put  in,  dated,  and  pnrpoitiBg 
to  be  between  Joseph  Roberds  of  one  pari  aad 
John  Beaumont  of  the  other.  It  was  very  h^ 
accurately  worded  and  spelt.  It  witiie««i 
"  that  the  said  John  Beaumont  bath,  of  bs 
own  free  will,  and  with  the  consent  of  and  bv 
his  father's,  John  Beaumbnt,  has  pia  asa 
bound  himself  apprentice  to  and  with  tbe  sssi 
Joseph  Roberts,  and  with  him  after  the  loan- 
ner  of  an  apprentice,  to  dwell,  remain,  and 
serve,  from  the  date  hereof,  ftnr,  duiiog  and 
untill  the  term  of  his  attain  age  2),  dieoo 
following  be  fully  completed  and  ended ;  diff- 
ing  which  term  **  the  said  apprentice  bis  sacd 
master  shall  serve,"  &c.  "And  the  said  Joseph 
Roberds ''  doth  coveaant  with "  the  said 
Joseph,  Beaumont,  apprentice,  *'to>  teach  htm'* 
&c.,  to  i^ay  him  3«.  ^*  yearly  and  every  jm 
during  his  apprenticeship."  In  witness  vhoa' 
qU,  the  partiea  above  naa^d  to  theae  present  i»> 
deakuiaa  have  set  thair  hands  and  auda."  Aad 
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at  the  bottom  followed— "Joseph  (L.  S.)  Ro- 
berta; Joseph  (L.  S.)  Bettomoof  Joseph 
Beaumont  gave  evidence  that  he  was  bound  vij 
the  above  indenture^  and  se.  xvA  under  it:  Ihld, 

1.  That  it  appeared  frosn  r!-e  deed  that  the 
John  Beaumont,  party  therct  ,  was  the  Joseph 
Beaumont  therein  named  apprentice. 

2.  That  extrinsic  evidence  might  be  given 
that  the  person  so  meant  was  the  pauper,  and 
that  he  had  executed  the  indentare. 

3.  That  the  meaniuff  of  the  parties  sufficiently 
appeared  to  be  that  the  apprentice  shovkl  be 
bound  until  he  attained  the  age  of  21. 

4.  Thai  tlus»  eomhined  with  the  date  of  the 
iadenture,  mi^  by  extrinsic  evidence  of  the 
pauper's  age,  be  made  sufficiently  cettua  as  to 
the  tern  for  which  he  became  bound. 

5.  That  the  sessions^  upon  the  above  evi- 
^eacft^  were  justified  ha  finding  » settlement 
by  apprenticeshipw  The  QiMeit  v.  Wooldaky 
InhabUtaUs  of,  6  O.  B.  549^ 

Cases  cited  in  the  jtidfcnent  r  Williams  v.  Brjanf, 
5  M.  &  W.  447  i  Maby  v.  Shepheird,  Cro.  Jac. 
640;  Hjckmnn  v.  SbotboU.  3  Dyer,  «79,  b. 

2.  Retidenee, — ApprmUiw, — ^llie  appellants 
relied  upon  a  settlement  in  the  .respondent 
parish,  and  proved  tha/l,  on  the  last  night  of  the 
service^  the  pauper  slept  in  that  parish  :  HeU, 
that  to  establish  tbas  settlement,  they  must 
prove  the  apprenticeships  and  could  not  treat  it 
as  admitted  by  the  rsspoAdentsy  though  the 
latter  had  sect  examinations  in  which  it  wan 
alleged,  and  it  had  not  been  traiversed  by  the 
Srroands  of  appeal.  Reg,  v.  lakmMamis  of 
Ijaiehford,  6  Q.  B.  567. 

3b  Oeet^Hot^mmderyeoflyhirmff, — Emamina'- 
tSmms. — A  pauper  was  removed  to  5.  en.  the  ex- 
amination of  F.  and  A.  P,  deposed,  that  on 
the  22Bd  July,  1839*  he  kt  to  pauper'a  hus- 
band a  house  in  S.,  '*at  the  sent  of  10/.  per 
fear,*'  that  the  husband  **  occupied  the  house 
antil  22nd  Ji^,  1841,"^  and  paid  P.  "the 
irhole  of  the  rent  during'  that  time/'  A,  de- 
posed, that  the  husband  went  in  July,  18i39,  to 
:he  house,  and  *'  reuded  in  that  hoose  until 
March,  1841.** 

Held,  (dissentiente  Coleridge,  J.,)  that  the 
leeeions  were  not  entitled  to  affirm  ihe  ordo*  of 
«moval,  the  examinations  not  showings  that 
i»e  hoose  had  been  oeenpied  for  a  year  under 
I  yearly  hiring  within  stat.  1  W.  4,  c  18,.  s.  1. 
ieff.  v.  Inhalants  of  St.  SeyuhhreX  6  Q.  B. 
P90. 
Case  cited  in  the  judgment:  Reg.  v.  Recorder 
of  Pontefract,  9  Q.  B.548. 

4.  Renting  a  tenement.—  What  must  be  '*  sepa- 
ate  and  distinct,"—  In  stat.  6  G.  4,  c.  57,  s.  2, 
be  words  "separate  and  distinct"  apply  to 

dweUxnff-hottse  and  buildin^,^  but  not  "  to 

Therefore^  a  settlement  may  be  gained  under 
lat  clause  by  one  of  two  persons  boldlDg  land 
lintly  at  a  rent  of  76/.,  paid  h^  them  in  equal 
Eoportions^  if  the  reotmg  be  m  all  other  re- 
Mcta.  con£ormaMe  to  the  statate.  Reg»  v.  In- 
abitants  of  St,  Lawrenee,  Appkbf^  6  Q.  B. 
42. 


WARRANT   OF  COMMITMENT. 

A  warrant  of  commitment  for  non-poymsBt 
of  a  poor-rate  should  show  an  adjndici^ioB  bf 
the  same  justices  before  whom  the  compfeint  m 
heard.     Ramsden,  in  re,  a  D.  &  L.  748. 


RECENT    DECISIONS  IN   THE 
RiOR  COURTS. 


SUPB. 


aaPORTBO    BY 


BABJUSTBHS    Or   THK    SXVBmA& 
COVBTS. 


Matthews  v.  Chichester  and  others.    Dec.  dial, 
1846. 

NEW  ORDKRS  (nO.  46). —INDULGENCE. — SET- 
TING DOWN   DEMURRER. — COSTS. 

Unless  fecial  grounds  for  the  required  tacM* 
genco  are  shewn,  the  court  will  not  depaai 
from  its  Generoi  Orders:  nor  grant  leans  to 
a  plaintiff  to  amend  upon  payment  of  20Ci 
costs  to  the  demurring  party,  where  a  da- 
murrer  to  the  whole  biU  is  not  set  down  for 
argument  within  twehe  days  after  tfiS /ting 
thereof 

Mr.  K,  Parker,  for  the  defendant  Chichester, 
stated,  that  this  was  a  motion  to  discharge  Vicc- 
ChanceUor  Wigram's  order  (l7th  Nov.,  1846,) 
to  restore  the  plaintiff^s  bill  within  four  week?, 
upon  payment  of  20s.  costs  to  this  defendant, 
and  witnout  payment  of  costs  to  the  others, 
and  to  vary  his  order  of  the  2nd  of  Nov.  The 
bill  was  filed  and  subpoena  served  on  the  8th 
June.  This  defendant,  who  appeared  on  the 
16th  of  the  same  month,  filed  a  demurrer  to 
the  whole  bill  for  want  of  equity  and  parties  on 
the  6th  of  July,  and  pursuant  to  the  23rd 
Order  of  October,  1842,  intended  to  give  the 
plaintiff  notice  thereof  on  the  same  day.  For 
this  purpose  a  letter  was  posted  before  4  o'clock, 
which  in  the  ordinary  course  of  delivery  would 
reach  the  office  of  the  plaintiff^s  solicitor  about 
a  quarter  past  six  in  the  evening.  The  latter 
deposed  that  he  left  his  office  at  six  o'clock,  at 
wluch  tim£  the  letter  had  not  arrived,  but  that 
it  was  given  to  him  with  his  other  letters  at 
nine  o'clock  the  next  morning;,  on  which  day, 
(July  7th,  being  the  kst  day  of  filing  a  dls- 
marrer,)  another  notice  was  duly  given  by  the 
defendant.  On  the  20<h  of  July  the  plaintiff 
presented  a  petition  to  the  Master  of  the  Rolls, 
stating  the  filing  of  the  bill  and  of  the  demurrer 
on  the  6th  of  July,  (thereby  affor^nga  recQ|C- 
nition  that  notice  of  it  had  oeen  received,)  but 
that  it  had  not  been  set  down>  and  ob- 
tained an  order  for  leave  to  amend.  This 
order  was  served  upon  the  defendant  on  the 
2l8t  of  July,  with.  20ff.  costs,  wberea*  by 
the  46th  of  the  General  Orders  of  May,  1845, 
if  the  plaintiff  does  not  within  twelve  days  after 
the  filing  of  a  demurrer  to  the  whole  bill,  serve 
an  order  for  leave  to  amend  the  bill»  the  de- 
murrer is  to  be  held  auflicient  to  the  same  ex- 
tent and  for  the  same  purposes^  and  the  plain* 
tiff  is  to  pay  to  the  demurring  party  tha  sane 
costs  as  in  the  case  oC  a  demnxrer  to  the  whole 
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bin  allowed  upon  argument.  ThU  order  with 
Uie  208,  was  returned  by  the  defendant,  and 
leave  to  take  the  bill  off  the  file  or  amend  was 
granted  on  the  23rd  of  July.  A  subsequent 
wplication  by  the  plaintiff  to  take  the  demurrer 
off  the  file  for  insularity  in  the  service  by  the 
post,  or  for  leave  to  amend,  was  refused  bv  Vice- 
Chancellor  Wigram,  upon  the  grounas  that 
another  order  for  leave  to  amend  was  then  in  ex- 
istence, viz.,  that  of  the  Master  of  the  Rolls, 
which  would  expire  on  the  3rd  of  the  following 
August.  On  the  2nd  of  November  his  Honour 
ordered  that  the  bill  might  be  restored  (it 
being  then  out  of  court)  as  to  this  defendant, 
and  amended  within  four  weeks. 

Mr.  K.  Parker  then  contended,  that  as  there 
is  no  order  upon  which  an  order  to  restore  a 
bill  when  once  out  of  court  can  be  founded, 
the  court  has  no  jurisdiction  to  make  such, 
neither  could  a  plaintiff  who  had  submitted  to 
a  demurrer  for  want  of  equity  make  such  an 
application.  Another  ground  was,  that  the 
46th  of  the  New  Orders  gave  the  defendant  all 
the  costs  of  the  demurrer,  whereas  that  of 
"^ce-Chancellor  Wigram  gave  only  20».,  and 
thus  deprived  him  of  the  benefit  of  the  whole 
costs.  A  third  objection  was,  that  the  plaintiff 
had  shown  no  special  ground  for  the  indulgence 
which  he  sought,  except  the  error  of  defend- 
ant in  sending  the  notice  by  the  post.  He 
cited  Calvert  v.  Gandy,  1  Phillips,  518 ;  and 
Lhyd  V.  Loaring,  6  Ves.  773. 

Mr.  WUlcoch  followed  on  the  same  side,  and 
urged  that  the  court  had  no  power  to  vary  the 
Orders  of  May,  1845,  which  are  of  the  same 
effect  as  an  act  of  parliament ;  that  no  cause  of 
materiality  had  been  shown  by  the  plaintiff; 
and  that  there  was  nothing  whereby  the  de- 
fendant could  be  deprived  of  the  costs  of  his 
demurrer,  as  the  plaintiff  admitted  in  his  pe- 
tition at  the  Rolls  that  notice  of  it  had  been 
served  on  the  6th  July. 

Mr.  Bxmilly,  in  support  of  the  order,  sub- 
mitted that  the  court  had  the  requisite  jurisdic- 
tion from  the  8  &  9  Vict.  c.  105,  s.  2  j  that  an 
order  not  duly  served  was  a  mere  nullity;  Balton 
V.  Hayter,  9  Jur.  674;  1  Phill.  515; and  thatwith 
respect  to  the  right  of  the  plaintiff  to  make  the 
application,  the  defendant  having  appeared  and 
demurred  to  an  amended  bill  for  want  of  equity 
and  parties,  the  case  of  Wellesley  v.  Wellesley, 
4  M.  &  C.  554,  was  in  point.  The  court  below 
had  thought  that  as  irregularities  had  been 
committed  on  both  sides,  justice  would  be  best 
consulted  by  granting  the  indulgence  to  the 
plaintiff. 

Mr.  Grove  appeared  with  Mr.  Romiily,  and 
cited  Hannam  v.  South  London  Waterworks 
Company^  2  Mer.  61. 

The  Lord  Chancellor  remarked  that  it  was 
perfectly  true  that  the  court  might  depart  from 
Its  General  Orders  for  the  purpose  of  granting 
an  indulgence  to  promote  justice,  but  then  it 
must  have  special  grounds  for  such  departure. 
None  appeared  in  the  present  case.  The  de- 
murrer was  regular,  and  was  so  treated  by  the 
Vice-chancellor,  from  whom  there  was  no 
appeal  on  that  point;   and  is  in  fact  so  con- 


sidered  by  the  plaintiff,  who  assumes  that  his 
bill  is  in  consequence  out  of  court.  The  de- 
fendant is  therefore  entitled  to  the  benefit, 
whatever  it  may  be,  of  having  the  denuurer 
allowed,  and  the  order  appealed  against  must 
be  discharged. 

ISoUa  CoQit. 
In  re  Harrison,    Jan.  28,  1847. 

TAXATION   OF   COSTS.  —  CONSTRDCTlOir    OP 

6  8e  7  VICT.  c.  73,  s. 

Payment  of  a  bill  of  costs  under  protest,  or 
the  circumstance  of  there  beimg  overcharges^ 
is  not  alone  sufficient  to  induce  the  court  to 
order  a  taxation  after  payment :  war  is  if 
a  sufficient  ground  that  the   bill   contaias 
chargis  which  would  not  be  allowed  between 
a  mortgagor  and  mortgagee,   if  they  are 
proper  charges  as  against  the  morf payee. 
This  was  a  petition  by  the  trustee  of  a  mart* 
gagor  to  tax  the  bill  of  costs  of  the  mortgagee'i 
solicitor,  under  the  following  circumstances  :^ 
The  mortgagor  had  executed  two  mort|cages  on 
the  property  mentioned  in  the  petitioi],  and 
being  desirous  of  effecting  a  sale  without  noCie- 
ing  the  mortgagees,  it  was  arranged  that  on  a 
purchaser  being  found  the  mortgagees  shoold 
reconvcv  to  the  mortgagor,  who  had  sauce  died, 
so  that  be  might  be  in  a  situation  to  make  t 
dear  title.    A  sale  accordingly  took  place ;  but 
on  application  being  made  to  the  sobdtor  to 
the  mortgagees  for  a  reconveyance  he  refined 
to  allow  them  to  execute  until  his  bill  of  costs 
was  paid.    The  bill  was  accordingly  paid  under 
protest,  and  on  this  ground,  as  well  as  becaase 
the  bill  contained  objectionable  items  and  orcr- 
charges,  the  present  petition  was  presented. 
Some  of  the  items  were  objected  to  on  the 
ground  of  their  being  improper  charges  as  be- 
tween a  mortgagor  and  mortgagee,  although  it 
was  admitted  they  would  be  allowed  as  between 
a  mortgagee  and  his  solicitor. 
Mr.  Roupell  for  the  petitioner. 
Mr.  Kindersley  and  Mr.  Glasse  for  the  n- 
spondents. 

The  Master  of  the  Bolls  said,  that  it  was  a 
great  mistake  to  suppose  that  a  protest  at  dke 
time  of  payment  was  alone  suflficient  to  |^ve  the 
right  to  tax.  Protests  went  for  nothing,  unless 
there  was  some  other  special  circumstance,  as 
want  of  opportunity  to  examine  the  bill,  wUdt 
was  not  the  case  here.  It  vr^  also  an  error  to 
suppose  that  the  mortgagor  was  entitled  to 
have  the  bill  of  the  mortgagee's  solicitor  taxed, 
as  between  himself  and  the  solicitor,  on  ^ 
principle  that  everything  was  to  be  struck  off 
which  the  mort^gee  could  not  charge  a^nnst 
the  mortgagor  m  the  account  between  them. 
That  there  were  such  charges  was  not  a  ground 
for  taxing  the  bill,  if  the  charges  were  proper  as 
between  the  solicitor  and  mortgagee,  Tbere 
was  therefore  no  ground  for  this  petition  but 
that  of  overcharges,  and  that  alone  was  not 
suflicient  to  make  a  bill  taxable  after  payment. 
Petition  dismissed  with  costs. 
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Vicf'dixiuellar  of  tfnfilKiilr. 
Verwm  v.  Budd.    Jan.  29th,  1847. 

creditor's   suit. — PROOF  OF    DBBT. 

In  order  to  found  a  decree  in  a  creditor's  suit 
affecting  real  estate  it  is  essential  that  the 
pkdntiJTs  debt  should  be  proved  by  inter- 
rogatories before  the  Examiner. 

This  was  a  suit  institated  hj  the  plaintiff  on 
behalf  of  himself  and  all  other  the  creditors  of 
the  testator  in  the  pleadings  mentioned  affainst 
bis  executor  and  heir  at  law,  the  latter  l)eing 
an  infant,  and  prayed  the  usual  account  of  the 
personal  estate,  and  also  an  account  of  the  real 
estate  of  the  testator,  and  of  the  rents  and 
profits  of  the  real  estate  received  by  the  defend- 
mt,  the  executor.  The  plaintiflTs  debt  was  ad- 
mitted by  the  answer  of  the  executor,  but  no 
proof  had  been  gone  into  in  support  of  it. 

Mr.  Stuart,  for  the  plaintiff,  asked  for  a  de- 
nree  directing  the  accounts  prayed  by  the  biU. 

Mr.  Bird  and  Mr.  Taylor  for  the  other 
MTties. 

The  Vice-Chancellor  said,  that  as  the  debt 
lad  not  been  proved,  no  decree  could  be  made 
effecting  the  testator's  real  estate,  and  the  re- 
erencemust  therefore  be  confined  to  tiddng 
icconnts  of  the  personal  estate. 

Mr.  Stuart  submitted,  that  as  the  Master 
vould  be  directed  to  take  an  account  of  all 
lebts,  the  plaintiff's  debt  would  necessarily  be 
stablished  before  the  Master ;  but 

The  Vice-Chancellor  said,  that  was  not  suf- 
icient ;  the  debt  must  be  proved  in  order  to 
bund  a  decree  affecting  the  estate  of  an  infant 
leir.  The  plaintiff  might,  however,  have  leave 
0  exhibit  an  interrogatory  for  the  purpose. 


WiU'€fy«nuTUn  UniQl^t  Stttte. 

Coombe  v.  Chapman,    Hilary  Term,  1847. 

1  GRO.  4,  AND  1  W.  4,  C.47.— CONVBYANCB 
BY  INFANT. 

Order  for  a  conveyance  by  an  ti|/afU,  without 
a  rtference  to  the  Master,  upon  petition  by 
a  purchaser. 

Mr.  Shapter  appeared  upon  a  petition  pray- 
ig  that  an  infant  devisee  of  freehold  property 
dght  be  ordered  to  convey  the  same  to  the 
ititioner,  (the  purchaser,)  under  the  statutes 
I  Geo.  4,  and  1  W.  4,  c.  47,  without  any  re- 
rence  to  the  Master.  The  suit  was  for  the 
Imimstration  of  the  testator. 
Sir  J.  L,  Knight  Bruce,  V.  C,  said,  he  should 
akc  the  order  without  any  reference  to  the 
aster,  as  it  was  ouite  unnecessary  that  in  such 
case  there  should  be  any  previous  inquiry. 

Armstrong  v.  Stocken,     Dec.  11th,  1846. 

PRACTICE. — PAYMENT    OF   MONEY   TO 
SOLICITOR. 

The  sum  of  69/.  stock  and  8/.  cash  stood  to 
the  account  of  a  certain  party  who  was  re- 
sident abroad:  and  on  on  application  on 


his  behalf,  the  money  was  paid  to  hit  soKd' 
tor,  the  solicitor  and  another  undertaking 
that  the  same  should  be  properly  applied. 

The  petition  in  this  case  was  presented  by  • 
party  entitled  to  69/.  3  per  cent,  consols  and 
8/.  cash,  standing  in  the  name  of  the  Ac- 
countant-General  of  the  court,  to  which  sums 
the  petitioner  became  entitled  on  his  attaining 
the  age  of  21  years.  He  being  resident  at 
Honduras,  the  petition  prayed  &at  the  soma 
might  be  paid  to  his  solicitor,  and  in  support  of 
the  petition  a  letter  from  the  petitioner  was  pro- 
duced in  wluch  he  expressed  his  desire  that  the 
money  should  be  so  paid* 

Roundell  Palmer  for  the  petition. 

His  Honour.  I  will  make  the  order  upon  the 
letter  making  the  reoue&t  being  entered,  and 
upon  the  sohcitor  and  one  other  party  givin^f 
an  undertaking  that  the  money  shall  oe  pro* 
perly  applied. 

The  order  was  afterwards  made. 

^ttem'if  Mtn^. 

(Before  the  Four  Judges.) 
Newton  v.  Boodle  and  others.      Hilary  Term, 

1847. 
MARRIED   WOMAN. — ARREST  UNDER  CA.  SA. 

A  married  woman  may  be  arrested  under  a 
writ  of  ca.  sa.  for  costs  incurred  in  an 
action  in  which  she  is  joined  with  her  Attf- 
band  on  the  record. 

A.  and  wife  brought  an  action  against  B.for 
slander  of  the  wife,  verdict  for  the  cfc- 
fendant,  and  judgment  for  the  costs, 
under  which  A.  and  his  wife  were  ar- 
rested. The  wife  was  afterwards  dis- 
charged, and  A.  brought  an  action  on  the 
case  against  the  defendant  and  his  attorn^ 
for  the  arrest  of  his  wife,  and  the  defend' 
ants  in  their  plea  set  out  the  proceedings  in 
the  former  action. 

The  plea  was  held  good  on  general  demurrer. 

An  action  was  brought  by  the  plaintiff  and 
wife  against  Rowe  for  slander  of  tne  wife,  and 
a  verdict  found  for  the  defendant.  Judgment 
was  awarded  for  costs,  which  not  beinff  paid,  a 
capias  ad  satisfaciendum  issued,  and  the  plain- 
tiff and  wife  were  arrested.  Upon  application 
to  a  judge  at  chambers,  the  wife  of  the  plaintiff 
was  afterwards  discharged.  The  present  action 
on  the  case  was  then  brought  by  the  plaintiff  ' 
against  the  defendant,  the  attorney  in  the 
former  action,  Rowe,  and  another,  for  the  in- 
jury done  to  him  in  the  arrest  of  his  wife  and 
the  disbursements  he  was  compelled  to  make 
in  order  to  obtain  her  discharge.  The  defend- 
ants severed  in  their  pleadings,  and  the  defend- 
ant in  his  plea  justified  as  the  attorney,  and  set 
out  the  proceedings  in  the  former  action,  the 
verdict,  judgment,  and  subsequent  arrest  under 
the  writ  of  ca.  sa.  To  this  plea  there  was  a 
general  demurrer  and  joinder. 

Mr.  Atherton  for  the  plaintiff  contended,  (hat 
in  cases  where  the  wife  nas  not  contributed  to 
the  cause  of  action,  and  is  only  joined  with  her 
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«■  tke  TOCord  for  eoa£ormjty  with 
tecbvicii  wsaUM,  t^at  in  noh  a  case  she  is  privi- 
l^ed  from  arreBt.  In  support  of  this  propo- 
position  he  relied  on  a  passage  from  Blsdc- 
stone's  Commentaries,*  where  it  is  said,  •'if 
judgment  be  recovered  against  a  hnsband  and 
wife  for  the  contract,  nay,  even  for  the  misbe- 
faaviour  of  the  wife  during  her  coverwre,  the 
capias  shall  issue  against  the  husband  only, 
which  is  one  of  the  many  great  prrivileffes  f>i 
English  wives."  The  writ  of  ca.  sa.  and  sub- 
sequent proceedings  are  irregular  and  void. 
Cassida  v.  Steuart,^  and  other  authorities  were 
cited. 

Cowlinfft  for  tbe  defendant,  cited  Holydoff  v. 
Pi//,«^  Digby  v.  Alexander;^  Finch  v.  Dadrfm,' 
Lanffstcffv,  Hotn/  Sparkes  v.  BeU,^ 
Mr.  Atherton  was  heard  in  reply. 
Lord  Denmatif  C.  J.     Tlris  case  has  been 
very  fully  and  ably  aigued,  and  we  do  not  en- 
tertain any  doubt  upon  it.    The  question  is, 
whether  within  the  statute  23  Henry  8,  this 
writ  has  been  propeity  issued  against  the  bus. 
band  and  \rife.    The  statute  requires  that  the 
same  process  should  issue  for  costs  against 
plaintms  who  had  become  liable  to  pav  there 
as  had  theretofore  been  issued  against  defend- 
ants.   Mr.  Atherton  says,  by  a  sort  of  literal 
construction  in  favour  of  the  wife,  that  in  cer- 
tain particulars  this  requirement  of  the  statute 
cannot  be  carried  into  full  effect ;  that  it  has 
nothing  to  do  with  husband  and  wife  as  co- 
plaintiffs    or  co-defendants.      But    I   am  of 
opinion  that  it  applies  to  all    the  opposing 
parties  in  an  action,  whoever  they  are.    Then 
the  question  arises,  whether  at  common  law 
this  writ  should  be  issued  against  the  wife  sued 
with  the  husband  when  the  verdict  was  against 
tfhem.     On  this  subject  certain  old  authorities 
have  been  cited.     Mr.  Jnstice  Blackstone  has 
expressed  an  opinion,  but  all   doubt  is  en- 
tirely removed  on  examining  the  authoritioEi. 
An  anonymous  case*"  is  cited  as  an  authority  of 
this  kind.    When  we  look  at  that  case  nothing 
oan  be  more  clear  or  satisfactory  than  that  it  is 
Bot  to  be  relied  on  for  the  purpose  for  which  it 
k  cited.    The  case  contradicts  itself.    There  it 
appeared  to  be  known  to  the  court  that  the  wife 
alone  had  been  guilty  of  the  battery,  yet  both 
husband  and  wiSs  were  found  guilty.     But  it  is 
CKtraordinary    that    Mr.    Justice    Blackstone 
should  have  overlooked  the  case  of  Mayo  v. 
Cogshillf'  in  the  same  volume;  and  to  the  case 
of  Anderson  v,  Roberts,^  which  he  himself  re- 
ported.     So   that  at  least    there  is  authority 
against  authority;  but  the  doctrine  Isud  down 
lif  the  cases  I  have  cited  appears  to  me  the 
OUW6  rational.    It  appears  to  me  that  though 
the  court  will  interfere  to  discharge  a  married 
woman  arrested  on  mesne  process,  it  will  not 
iater£era»  merely  on  the  ground  that  she  is  a 
narxied  wonun,  to  discku^e  her  from  arrest 


»  3  vol.  414. 
«  2«lra.9g&. 
•  a  tea.  1037. 

«  Cro.Gar.407. 


^  3  Man.  &  Gr.  437* 

*  9  Biotf.  412. 

'  i  Wilaon,  i4SL 

*  Cro.Car.^ia. 

^  Sir  W.  Bl.  720. 


m  execution.  And  it  liaa  lieen  Isid  down  in 
the  Exche^et,^  and,  as  I  Ikiak,  conrecUf ,  that 
the  practice  to  discharge  from  arrest  on  meane 
process  was  introduce  by  the  feeling  t)f  Im- 
manitysf  «ibe  ooKits;  bat  even  tint  fndiag  will 
not  warrant  the  inlerfBPewoe  in  amtta  <m.  cxe- 
ctiCkm. 

The  courts  bate  said  that  they  will  aot  dis- 
charge a  wife  where  she  has  separate  property 
of  her  own.  It  would  not  be  just  to  do  so. 
The  property  may  not  be  directly  wiihin  het 
control;  it  may  be  vested  in  tnistoea,  bttt 
vested  in  them  for  her  nse  and  benefit ;  and 
tin  she  uses  it  as  she  ought,  she  shall  nclt  hxn 
ber  liberty.  But  it  does  not  follow  from  fSkas 
that  where  she  has  no  ptioperty  she  is  to  be&- 
charged.  The  question  is,  whether  sftie  ia  UUe 
to  be  taken  ?  On  this  point  there  are  aoae 
very  early  cases.  Some  of  them  vre  to  be 
found  in  RoUes's  Abridgment.*  Two  caaei 
have  been  referred  to  which  are  adverse  to  mA 
other.  My  brother  Patteson  has  asked,  bat 
has  received  no  answer  to  the  question,  why  it 
is  less  the  act  of  the  wife  to  oust  a  plainCis  rf 
his  proper^  than  to  commit  an  assault  and 
batterv.  In  the  latter  case  the  wife  was  t^eii: 
that  shows  that  she  was  liable  to  be  taiken  ia 
the  other  case,  for  there  can  be  no  differente  in 
the  liability. 

It  appears  to  me  thaft  there  is  a  leasoitdile 
principle  on  which  it  mig^t  be  said  that  ^ 
law  would  not  allow  the  wife  to  be  t^en  aft  aD, 
and  that  is,  that  the  husband  is  supposed  to 
have  entire  control  over  the  acts  of  mt  wife, 
lie  may  prevent  her  from  bringing  an  actien, 
or  he  may  put  an  end  to  it  when  it  is  l>rDiigbt. 
But  that  doctrine  would  go  further  tban  say^ 
ing  that  tiie  execution  against  her  slurald  be 
set  aside;  it  would  go  the  full  length  of  saying 
that  she  iias  not  anjFthang  to  do  with  it.  But 
there  is  no  person  whatever  who  says  tfasL 
Her  interest  is  distinct  from  her  husbsmd's; — 
it  is  kept  alive ; — she  may  have  dama^res  amd 
costs,  and  if  her  husband  should  die  in  the 
course  of  the  action,  her  remedy  would  sdl! 
survive,  lliere  is  a  kind  of  mutuality  bctsnea 
the  wife  and  the  adverse  party ;  the  bv^wnd 
protects  her  interest  during  his  h£o,  mud  it 
survives  her  after  his  death. 

Without  entering  into  any  eonsidenftisa  of 
the  rationale  of  this  matter  more  than  si  ne- 
cessary, we  may  say  that  it  is  clear  %ha$,  dtt 
books  recognise  the  right  of  airesong  4he  m§^ 
and  most  particularly  is  it  recognised  ia  sans 
of  the  cases  which  have  been  brought  a»  W^ei 
to  the  contrary.  The  wife  lias  fpeqnenUr  barn 
arrested  on  mesne  process  and  brought  Ddwe 
a  court  to  be  bmled.  How  eonid  she  bs  ie> 
quired  to  be  bafled  if  theie  was  no  legal  a^gte 
to  arrest  her.  Sadh  cases  are  bo  proof  sf  aha 
illegality,  but  of  the  legaUty  of  the 
Other  cases  prodsced  for  tlie  same 
admit  of  the  same  answer. 

When  we  talk  6f  the  ^meritoriovs  tmmm  of 
action  "  we  use  aphime,  one  of  that  general 


'^  Basis  T.  Joan,  3  DoivlftLowttd.  067. 
*  1  Ko1LAbr.3ao,m. 


Stipepim-  Oom99:  tkmn^ 


■"X/HVlMJt  4^4m  Mtnkntfiey  OMMMiSNNI^f, 


kind  of  which  there  are  nai^ in  the  hm ;  it  its' 
not  that  there  te  miy  merh  m  the  wife  in  bring- 
ing the  action^  but  it  is  that  sfhe  is  the  legal 
:au8e  of  the  action.  It  is  impossible  for  any 
me  to  eater  into  the  consideration  of  these  cir- 
rttfflstances ;  for  in  a  case  in  which  the  wife  is 
he  complaining  party  she  may  have  brought 
>n  herself  by  her  own  rqn-ehensible  conduct  the 
«ry  treatment  of  which  she  complains.  It  is 
ufficient  for  the  law  to  lay  down  general  rules ; 
t&d  if  the  wife  is  a  culpable  party^  or,  as  failing 
a  a  snit  which  she  ougbt  not  to  na^«e  instituted, 
teeomes  liable  to  coats,  they  may  be  enforced 
gainst  her. 
We  luffre  no  kind  of  dmAvt  upon  this  case, 
nd  we  ehoald  mH  be  jiidMed  in  introducing 
ito  the  minds  of  the  profession  any  de4^e  of 
oabt  by  hesitaftiDg  to  express  oor  opinion  upon 

fattemm,   Coieridffe,   and    Wightrnmi,  J.'s, 
incurred. 

Judgment  for  the  defendant. 


Feb.   2nd, 


Cottrt  0f  t(eb<e)B» 
xparte  Henbury,  re  Cavendish. 
1847. 

flACTICE.  —  COSTS. — FEES    UNDER    1    &   2 

w,  4,  c.  66, 

Where  a  bankrupt  had  obtained  his  oeri^ate, 
and  the  fees  of  the  official  assignee  md  of 
the  messenger  had  been  paid,  but  «•  oredA- 
tws*  assignee  had  imen  chosen,  thesoHeitor 
to  the  fiat  had  a  hiil  of  costs,  and  apf^ied 
tkat  the  same  might  he  paid  out  of  a  swm  of 
money  standing  to  the  credit  of  the  bank^ 
rwpt's  estate.  'Held,  that  the  fees  of  10/. 
and  20/.  directed  by  the  stat.  1  ^  2  fT.  4, 
c  56,  were  payabhe  'htfore  the  sakaitor^s 
bill  was  paid,  and  the  petition  was  disimMsd, 

Worst er  applied  to  the  court  in  support  of  a 
Ution  praying  for  payment  of  the  taxed  costs 
the  petitioner,  the  solicitor  to  the  fiat,  out  of 
{  sum  of  27/.  standing  in  the  name  of  the 
countant  in  Bankroptcy  to  the  credit  of  the 
iknapi's  estate.  The  fees  of  20/.  and  10/. 
ected  by  the  statute  had  not  been  paid  as  no 
i^meem  had  ham  cshoKii,  nor  was  it  lik^Ay 
t  such  chcnce  wcMdd  ever  be  madcw  and 
se  fees  were  not  payable  till  after  esusk 
ice.  In  November,  )1846i,  the  bankrupt  ob- 
bed-  lu«  certificate,  and  tlte  petitioner  had  not 
>ived  any  costs,  but  the  fees  to  the  official 
^nee  and  of  the  measenger  had  been  paid. 
^He  CMef  Judge  said  he  had  been  informed 
Sir*  Ayrton,  the  Registrar,  that  the  Lord 
tficsoUor  had  intimated  an  «piuion  that  the 
:n tor's  bill  was  not  payable  oat  of  the  estate 
i  4jiiyeBt  had  beoi  -niade  of  the  fees  in 
i^oai.  £^  HoBcnur  a  «pioion  had  alwrnrt 
1^  ^bat  as  the  laqgnage  of  the  act  was'ob- 
o,  A  ^g^  i^egal  atioa  miasmna  af  the  paUic 
xt,  r%oX  to  have  effect  given  to  it  to  the  de- 
,0Ba^-«f  a«)Umt«rteilke'Aal.  Aa,'haamwn, 
»0j»d«f  the  c«ort  hsA  •imimtfled  «uoh  aa 
ioD^  this  court  mtm  bcMid  \^  ^  ^md  ht, 


should  tberdbre  divmiss  ilie  petiticm,  vnd  4ie 
matter,  if  the  -pejtitkmer  thought  fit,  coifld  %e 
brought  under  the  notice  of  the  Lord  Chan* 
'ceUor.* 


CIRCUITS  OF  THE  COMMISSIONERS. 

FOR  TH«  a-KLrvp  or 

INSOLVENT  DEBTORS, 

Summer  Circt^,  1847. 

•OUTUKRN    CIRCUIT. 

Henry  Revell  Reynolds,  Esq.  Chief  CoBMoia* 

^mfdkire,  at  Readiof ^  Tuesdsy,  J  iroe  tt, 

Oxfordshire,  at  Oxford,  'J'buraday,  J  me  S4. 

Witnesterthire,  «t  Woroeste-,  SiAorday,  June 96. 

Radnorshire^  at  Presteigne,  'luesday,  .lane  29.      - 

Hmrtfordikirs,  «t  Hereford,  Wednes<l«y,  Jtme  90. 

Brechmtchhire,  at  Brecon,  Friday,  July  2, 

€armarthttfilkiit§,  art  CermiirAea,  Monduy,  July  5. 

•Ckrdigamttin,  at  Cnrdigttn,  W«dneeday.,  Jmly  7. 

Pembrokeshire,  at  H  arerford  ^v  est,  Thursday,  J  uly«ft« 

Giamorgattshirey  at  Swansea,  Monday,  July  14. 

Glanuipganehirey  at  Cardiff,  'J'uesday^  July  tS, 

M»Mm0uihthiret  at  Monmouth, Tlmrsday,  July  15. 

Gloueeiterstiire,  at  Gloucester,  Saturday,  July  17.' 

At  tlie  Oity  and  County  of  the  City  of  Bridol, 
Tuesday,  July  $0. 

Somertetshire,  at  Bath,  Hiursd ay,  July  t9. 

Somerteiihire,  Mt  Taunten,  Friday.  July  f5. 

C&mwatl,  at  liodmin.  Tuetidav,  July  27. 

Devtnuhire,  at  Plymouth,  Wednesday,  July  9R. 

DsMmhire,  at  the  Castle  of  K&eter,  Friday,  J«ly 
SO. 

At  the  City  and  County  of  (be  City  of  Eseter,  &• 
same  day. 

Do^eetahire,  at  Dordhester,  Monday,  Aug.  f . 

WUtthire,  at  Salisbury,  Wednenday,  Aug.  4. 

At  the  1'oarn  and  County  of  the  Town  of  Sottib* 
ampton,  Thursday,  Aug.  5. 

Southampton^  at  Winchester,  Friday,  Aug.  6.    - 

NOaTHERN  CIltCUIT. 

John  Greathed  flarris,  F3sq.  Commissioner. 

Yorkshire,  at  Sheffield,  Friday.  June  18. 

Yorhhire,  at  Wukefield,  Monday,  July  SI. 

At  the  Town  and  County  of  the  Toarn  of  Kir\gston- 
upon-Hull,  Friday,  June  25. 

Yoihil^re,  at  the  Castle  of  York,  Monday,  June  S8. 

Yorkihire,  at  Richmond,  Thuisdtiy,  July  1. 

Durft/im,  at  Durham,  Friday,  July  t. 

NoTthiiwheiianH,  at  the  Moot  Hall,  Neweastle- 
upon-Tyne,  Monday,  9aly  5. 

At  the  Town  and  County  of  the  Town  of  Nowp 
castlo'Upon-Tyne,  the  same  day. 

Cumfferlaud,  at  Corlisle,  Wednesday,  July  7-« 

Westmoreland,  at  Appleby,  Friday,  iTuly  9. 

Westmiweland,  at  Kendal.  Saturday.  July  10. 

Lancashire,  at  Laucaater,  Monday,  July  If. 

Lancashire,  at  Liverpool,  Monday,  July  19. 

MontgomergshiTe,  at  Welcbpool,  I'bursday,  July 

se. 

MerimHhshire,  at  DolgteHy.Saturday,  July  «4. 
CaruarvanshirB^  sJL  Carnarvon*  Tuendny,  ZvAj  tlm 
Anglesey,  at  tteMOMriay  Watinaadny^  July  S8. 

•  See  Expartie  ^mtersmk^  in  re  WilUmm,  I 
De<jfl«,lfi8;  Ewpm^Saphim,mireI^t9gtk^ 
1  De  Gez  204 ;  and  Eifpane  Temgmt^ «  OetGes, 

p.  14#.  • 
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Denbighthin,  at  Ruthin,  Fridiiy,  Jalj  30. 

FUntAire,  at  Mold,  Monday,  Aag.  f . 

Cks9hire,  at  the  Caatle  of  Cheater,  Tneaday, 
AvLg.S, 

At  the  City  and  County  of  the  City  of  Chester, 
the  itme  day. 

MIDLAND  CIRCVIT. 

William,  John  Law,  Esq.,  Cominisstoner. 

JEatex,  at  Chelmsford,  Thursday,  June  24. 

Staex,  at  Colchester,  Friday,  June  t&. 

Suffolk,  at  Ipawich,  Monday,  June  t8. 

Norfolk^  at  the  Castle  of  Norwich,  Wednesday 
June  SO.  ' 

At  the  City  and  County  of  the  City  of  Nonrieby 
the  same  day. 

Norfoti,  at  Yarmouth,  Thursday,  Julv  1. 

Suffolk^  at  Bury  St.  Edmunds,  Saturday,  July  S. 

Norfolk,  at  Lynn,  Monday,  July  5. 

Northamptonthirtf  at  Peterborough,  Tuesday, 
JuIt  6. 

Huntingdonshire,  at  Huntingdon,  Wednesday, 
July  7. 

Ckmbridgethiro,  at  Cambridge,  Thuraday,  July  8. 

Norlhampton»hirt,9ii  Northampton,  Saturday,  July 
10. 

Bntlandahiro,  ni  Oakham,  Monday,  July  It. 

Lineolnthirt,  at  Lincoln,  Tuesday,  July  13. 

Nottinghamthirt,  at  Notiingham,  Thursday,  July 
15. 

At  the  Town  and  County  of  the  T6wn  of  Notting- 
ham, the  same  day. 

Dtrhyshiro,  at  Derby,  Saturday,  July  17. 

LeieettershireyHt  Leicester,  Monday,  July  19. 

Staffordthire,  at  Stafford,  Wednesday,  July  Si. 

Shropikir*,  at  Shrewsbury,  Friday,  July  23. 

At  the  City  aad  County  of  the  City  or  Lichfield, 
Saturday,  July  24. 

Shroiihirey  at  Oldbury.  Monday,  July  26. 

Warwickshire,  at  Birmingham,  the  same  day. 

Warwickshire,  at  Warwick,  Tuesday,  July  27. 

Warwickshire,  at  Coventry,  Wednesday,  July  28. 

Bedfordshire^  at  Bedford,  Friday,  July  30. 

Buckinghamshire,  at  Aylesbury,  Saturday,  July 
31. 

HOUB   CIRCUIT. 

Charles  Phillips,  Esq.,  Commissioner. 
Kent,  at  Dover,  Thursday,  July  8. 
At  the  City  and  County  of  the  City  of  Canterbuxy, 
Saturday,  Jul)r  10. 
JCffit,  at  Maidstone,  Tuesday,  July  13. 
Stissex,  at  Lewes,  Friday,  Jul^  30. 
Hertfordshire,  at  Hertford,  Friday,  Aug.  6. 


LAW   PROMOTIONS   AND  APPOINT- 
MENTS. 

Cbristophbr  Hotson,  Esq.,  of  Lincoln*s  Inn,  Bar- 
rister-at-Law,  has  been  appointed  an  Assistant 
Commissioner,  for  the  period  of  30  days  from 
the  17th  of  February  instant,  for  the  purpose 
of  conducting  a  Sfjecial  in(|uiry  into  the  ac- 
counts of  the  Weymouth  Union. 


MASTERSEXTRAORDINARy  IN  CHAN- 
CERY. 
JFrom  Jan,  96th  to  Feb,  I9tft,  1847,  both  inclusive, 

vrith  dates  when  gatetted, 
Benning,  Charles  Stockdale,  Luton.     Feb.  16. 
Cowdry,  Nathaniel,  Bath.     Feb.  19. 
Eastwood,  Abraham  Greenwood,  Eastwood,  near 

Todmorden.     Feb.  19. 
Edmonds,  Richard  Card,  Plymouth.     Feb.  16. 


Guy,  Henry,  Carlisle.    Feb*  2. 
Hounsey,  ueorge,  Carlisle.    Feb.  2. 
Patterson,    Alexander    Frederick,    Soalbamptoa. 
Jan.  26. 

DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  Jan,  iSth  to  Feb,  l9th,  1847.  boih  imeitaiee, 
with  dates  when  gazetted. 

Carter,  Francis  and  Alfred  Carter,  CoT«atrysBd 
Oldbury,  Attorneys  and  Solicitors.     Feb.  5. 

Holden,  John,  and  John  Longworth  Clarke,  Lirar* 
pool,  Attorneys  and  Notaries.    Jan.  29. 

Maekey,  William  Henry,  and  William  Boltoa  Gk- 
dlestone,  Southampton.  Attorneys  sad  So- 
licitors.   Feb.  16. 

Prout,  William,  and  George  Bridgman,  I>artMMlh, 
Attorneys  and  Solicitors.    Jan.  26. 

Williams,  David,  and  Daniel  Breese, 
Attorneys  and  Solicitors.    Jan.  26. 


PROCEEDINGS  IN  PARLIAMENT  RE- 
LATING TO  THE  L^W. 

Aottst  of  ConmoKf. 

NBW  BILLS   IN   PROORSS8. 

Law  of  Railways.  For  2nd  reading.  Mr. 
Strutt. 

Agricultural  Tenant-right.  For  2nd  rea£og. 
Mr.Stmtt. 

Roman  Catholics  Relief.  In  Gommittee. 
Mr.  Watson. 

.    Pious  and  Charitable  Property.     For  ind 
readini;.    Lord  J.  Manners. 

Rating?  Small  Tenements.  For  3nd  xes^ng. 
Mr.  Waddington. 

Markets  and  Fairs  Clauses.  In  Conmiitter. 
Mr.  Strutt 

Public  UndertakingB  Ckuses.  In  Com- 
mittee.   Mr.  Strutt. 

Gas  Works  Clauses.  In  Committee.  Ifr. 
Strutt. 

Waterworks  Clauses.  In  Comnuttee.  Mr. 
Strutt. 

NOTICES   OF   NBW   BILLS. 

For  the  Speedy  Trial  and  Puniafament  of 
Juvenile  Offenders.    Sir  John  Pakington. 

To  Encourage  Life  Insurance.    Mr.  Godson. 

Total  Repeal  of  Punishment  of  Death.  Mr. 
Ewart. 

TAXB8   ON  JUSTICB. 

Mr.  Watson's  motion  has  been  postponed 

till  after  Easter. 


THE  EDITOR'S  LETTER  BOi 

Thb  paper  on  the  power  to  appoint  ner 
trustees  is  acceptable. 

P.  R.  A.'s  suggestion  of  a  etAtOimte  for  tbe 
Annual  Certificate  Duty  shall  be  noticed  next 
week.  The  objection  to  it,  however,  is,  that  it 
would  be  imposing  a  tax  on  the  administntiaa 
of  justice. 

Tlie  letter  from  Preston  as  to  the  operation 
of  the  Small  Debts  Act  on  ^yiiyiiwg  actkntf 
shall  in  substance  be  inserted. 


DIGEST,  AND  JOURNAL  OF  JaRISPRUDENCE. 


SATURDAY,  MARCH  6,  1847. 


**  Qnod  mtgif  ad  mm 
Pertinet,et  netcire  malam  att,  agitamuaJ 


HORAT. 


THE    SMALL    DEBTS  COURTS.— 
NEW  RULE  OF  EVIDENCE. 


COMPETENCY    OF    HUSBAND   AND   WIFE    AS 
WITNESSES  FOS  AND  AGAINST  EACH  OTHER. 

We  alluded  some  months  since  to  the 
important  change  in  the  law  of  evidence 
about  to  be  introduced  under  the  provision 
of  the  County  Courts  Act  of  last  session, 
(9  &  10  Vict.  c.  95,  8.  8'3,)  which  allows  a 
husband  or  wife  to  be  examined  in  a  cause 
in  which  one  or  both  are  parties.  The 
clause  is  as  follows  : — 

^'  That  on  the  hearing  or  trial  of  any 
action  or  other  proceeding  under  this  act, 
the  parties  thereto,  their  wives  and  all 
other  persons,  may  be  examined,  either  on 
behalf  of  the  plaintiff  or  defendant,  upon 
oath,  or  solemn  affirmation  in  those  cases  in 
ivhich  persons  are  by  law  allowed  to  make 
afBrmation  instead  of  taking  an  oath,  to  be 
administered  by  the  proper  officer  of  the 
court." 

The  vagueness  and  absence  of  precision 
^which  prevail  throughout  the  act  are  ob- 
ffervable  in  this  section,  and  will  probably 
suggest  many  grave  doubts  as  to  its  scope 
stnd  meaning.  Without  wasting  time  in 
criticising  the  language,  we  desire  to  un- 
derstand, whether  it  is  intended  by  this 
provision  merely  to  enact  that  parties  and 
ttieir  wives  shall  not  be  considered  incom- 
petent as  witnesses,  and  their' testimony 
excluded  by  reason  of  their  interest  in  the 
stsbjecl*aiatter  of  the  suit  ?  or  is  the  effi(ct 
3f  the  enactment  also  to  Bbrogate  the  well- 
established  rule  arising  out  of  the  relation 
of  huaband  and  wife?  In  either  point  of 
9^ew  the  clause  introduces  a  startling  al- 
tcratioo  in  the  spirit  and  practice  of  the 
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law.  If  the  latter  construction  prevails, 
the  enactment  is  fraught  with  the  most 
momentous  results  as  regards  the  social 
and  moral  interests  of  society. 

No  doubt,  the  tendency  of  courts  of 
justice  in  modern  times  has  been,  to  dis- 
countenance objections  as  to  the  compe- 
tency of  witnesses  founded  upon  the  cir- 
cumstance that  the  witness  was  interested 
in  the  subject-matter  of  litigation.  It  has 
been  thought  more  conducive  to  justice  to 
admit  the  testimony  of  interested  parties^ 
leaving  it  to  the  tribunal  called  upon  to^ 
give  effect  to  such  testimony  to  consider 
the  degree  of  credit  to  which  such  evidence 
is  entitled,  and  how  far  its  weight  is  af- 
fected by  the  influence  under  which  it  is 
given.  This  principle  is  well  expressed  in^ 
the  preamble  oC  the  Act  "  for  improving 
the  Law  of  Evidence,"  (6&7  Vict.  c.  85. J 
which  was  framed  and  brought  before  the 
Upper  House  of  Parliament  by  Lord 
Denman,  and  which  recites,  that  "  the  in- 
quiry after  truth  in  courts  of  Justice  19^ 
often  obstructed  by  incapacities  created  by 
the  present  law,  and  it  is  desirable  that 
full  information  as  to  the  facts  in  issue, 
both  in  criminal  and  in  civil  cases,  should 
be  laid  before  the  persons  who  are  ap- 
pointed to  decide  upon  them>  and  that 
such  persons  should  exercise  their  judg* 
ment  on  the  credit  of  the  witnesses  ad- 
duced, and  on  the  truth  of  their  testi- 
mony.'* The  statute  then  proceeds  to  de- 
clare, that  witnesses  are  not  to  be  excluded 
from  giving  evidence  by  incapacity  from 
crime  or  interest ;  with  this  proviso,  how- 
ever, *'  that  this  act  shall  not  render  com- 
petent any  party  to  any  suit,  action,  or 
proceeding,  individually  named  in  the 
record,  or  any  person  in  whose  immediate 
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and  individual  behalf  any  action  may  be 
brought  or  defended,  either  wholly  or  in 
part,   or    the  husband  or   wife    of    such 
persons  respectively."     With  a  clear  per- 
ception  of  the  aaisclrief  lo  be  guarded 
against,  and  nn  amtioiis  desira  to  mdvanee 
the  remedy,  the  Lord  Chief  Justice  of  the 
Queen's  Bench,  who  has  had  most,  exten- 
sive eKperience  in  such  matters,  so  recently 
as  the  year  1843,  thought  it  expedient  ex- 
pressly to  declare   that  the  -parties  to  a 
cause,   and   the  wives  of  such  persons, 
should  not  be  competent  witnesses.     TI)e 
converse  is  to  be  the  law  in  the  courts  es- 
tablished  under   the    Small    Debts    Act. 
How  far  it  is  likely  to  operate  in  advancing 
truth,  or  increasing  a  regard  for  the  so- 
lemnity of  an  oath,  that  the  principals  in 
litigation,  during  the  excitement  of  a  trial, 
should  be  called  upon  to  give  their  own 
version  of  facts,  or  negative  those  adduced 
on  the  other  side,  we  leave  to  be  deter- 
mined by  those  whose  experience  enables 
them  to  recal  an  instance  in  which  a  plain- 
tiff and  defendant  havebeen  examined  under 
an  order  of  reference.    In  a  great  majority 
of  cases,  the  relative  position  of  plaintiff 
and  defendant  in  a  suit  involves  the  public 
assertion  of  a  conflicting  state  of  facts.   A. 
claims  a  debt^  which  he  alleges  B.  owes  to 
him.    JB,  in  his  defence  alleges,  eitlier 
that  he  never  owed  tlie  debt,  or  that  he 
has  paid  it.     The  party  in  the  wrong,  be- 
fore  he   comes   into  court,    has    already 
fledged  himself  to  a  misstatement  of  facts. 
To  maintain  a  character  for*  veracity,  it  U 
essential  that  he  should  support  by  his  own 
bath  the  declarations  he  has  made  to  his 
neighbours  and  friends.     Is  it  wise  to  place 
a  party  in  a  position  where  the  influences 
of  interest  and  feeling  are  inevitably  op- 
posed to  tlie  obligations  of  an  oath  ?     Is 
there  not  some  reason  to  apprehend  that 
the  enactment)  which  enables  a  plaintiff  or 
defendant  to  be  his  own  witness,  will  afford 
an  advantage  to  the  reckless  and  unprin- 
>cipled|  outrage   justice,    and   render   the 
^courts  about  to  be  established  throughout 
the  country  the  hotbeds  of  perjury  ? 

By  the  •clause  under  consideration,  how- 
ever, it  18  not  merely  the  parties  to  an  action 
who  are  competent  to  give  evidence,  the 
ir^  of  either  party  maybe  examined,  at 
the  instance,  we  presume,  either  of  the  hus- 
le  adverse  party.  All  the  ob- 
party  giving  evidence  in  his 
many  others  peculiar  to 
n  and  character  of  females, 
find  a  wife  called  upon  to 
her  husband.     But  sup**, 
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pose  the  adverse  partpr  desires  to  avail 
himself  of  the  wife's  evidence  against  her 
husband,  is  he  to  be  restrained  from  doing 
so  by  any  other  rules  than  those  whi(£ 
would  prevail  in  the  exaosiiMtion  of  any  in- 
difffrent  witatts  ?  Tlie  importance  of  the 
construction  to  be  put  upon  the  83rd  sec- 
tion of  tlie  act  in  this  respect  may  be  more 
readily  appreciated  by  an  exaroiDatioo  of 
the  principle  upon  which  the  rule  hereto- 
fore acted  upon^  both  in  civil  and  criminal 
cases,  was  founded.  It  is  thus  stated  by 
Mr.  Starkie,  in  his  treatise  on  evidence:* 
^The  Imtbaud  and  wife  cannot  be  wit- 
nesses /or  each  other,  for  their  interests 
are  identical,  nor  against  each  other  on 
grounds  of  public  policy,  for  fear  of  creat- 
ing distrust  and  dissension  between  them, 
and  occasioning  perjury.  So  important 
(continues  the  learned  writer)  is  this  mle^ 
that  the  law  will  not  allow  it  to  be  violated 
even  by  agreement :  the  wife  cannot  be 
examined  against  her  husband,  although  he 
consent  i  and  the  principle  ia  further  pre- 
served by  adhering  to  tlie  rule  even  afler 
the  marriage  tie  has  been  disaolved  by  the 
death  of  one  of  the  parties,  or  by  a  divorce 
for  adultery." 

Tlie  general  doctrine,  that  the  (mst  and 
confidence  which  ought  to  subsist  between 
man  and  wife  must  not  bc^  betrayed,  and 
that    intolerable    political    inconvenience 
would  arise  if  discord  and  dissension  were 
caused  between   persons   standing  in  so 
close  and  tender  a  relation,  by  obliging  the 
one  to  give  evidence  against  the  other,  has 
been  recognised  and  acted  upon  for  cen^ 
turies  by  all  the  great  luminaries  of  the  law. 
That  a  principle  so  long  established,  of 
such  frequent  application  and  productive 
of  such   important  results,  shouhl  be  set 
aside    withoul   any   discussion  as  to  its 
merits,  or  any  calculation  as  to  the  conse- 
quences that  may  arise  from  its  abandon- 
ment, we  are  unwilling  to  believe.     So  fas 
as  can  be  inferred  from  a  diligent  perusal  of 
the    parliamentary    debates,    the    claose 
above  cited,  was  introduced  without  expla* 
nation,  and  passed  both  houses  of  pariiamem 
without  argument,  discussion,  or  reference. 
No  light,  therefore,  is  thrown  upon  the  m- 
tentions  of  the  legislature  from  contempo* 
raneous  declarations,  and  we  return  to  ihe 
language  of  the  clause  in  question,  as  a(^ 
fording  the  only  materials  by  which  it  can 
be  construed.     With  the  latitude  ncces- 
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nrilj  dlowed  on  cnMt-eKaaBinatiofii  great 
ractical  difBculty  may  be  anticipated  In 
reserring  the  rule  in  itf  integrity ;  but 
re  renture  respectfully  to  suggest  to  those 
n  whom  the  duty  devolves  of  administer- 
igthe  new  law,  that  the  terms  of  the 
ecttoo  under  consideration  are  not  such  as 
9  require  a  departure  from  the  rule,  that  a 
rife  shall  be  protected  from  disclosing 
lets  which  have  come  to  her  knowledge 
1  confidential  intercourse  with  her  hus- 
and;  and  that  a  different  construction  of 
be  clause  may  be  attended  with  incalcu- 
ible  mischief. 

We  have  been  induced  to  avail  ourselves 
fan  early  opportunity  of  directing  atten- 
ion  to  this  point,  from  seeing  it  stated 
ome  days  since  in  all  the  daily  papers  that 
ilr.  Bingham,  one  of  the  police  magis* 
mtes  at  Marlborough  Street  had  stated  it 
0  be  bis  intention  to  allow  the  wives  of 
wrsons  charged  before  him  with  criminal 
offences  to  be  examined,  in  supposed  con- 
bmity  with  the  intentions  of  the  legisla- 
Jire  as  disclosed  in  the  section  referred  to. 
Such  a  resolution  appears  to  have  been  at 
he  least  prenoature*  The  law  only  autlio- 
'ises  the  adoption  of  such  a  proceeding  in 
aourts  constituted  under  the  Small  Debts 
iet;  and  it  is  to  be  hoped  it  will  not  be 
»rried  into  effect  in  any  court,  without  due 
x>nsideration  and  a  determination  to  limit 
he  course  of  cross-examination  in  the 
nanner  suggested. 


rHE  NEW  BANKEUPTCY  AND  INSOL- 
VENCY BILL. 

It  will  be  reooUeeted  that  theabolitbn  of  the 
*S»tasgint''  Bankrnptcf  CommisAoners,  as 
jard  Brougham  termed  tbem,— the  creation  of 
^ew  Bankruptcy  Courts^  with  a  Court  of 
Mew,*-and  the  delegation  of  much  of  the 
■sohreacy  business  to  the  Commissioners  in 
Ssakraptcy,  were  the  works  of  his  lordship. 

The  allowing  bill  is  araanreUous  illustration 
»f  the  instability  of  modem  logislation,  intro- 
luced,  as  it  has  bc^^  by  the  same  learned 
ord;— 

It  proposes  to  repeal  the  jorisdictionof  herMa- 
Mty's  Court  of  Bankruptcy  and  District  Courts 
)f  Bankruptcy  in  matters  of  insolvency,  to 
ibolish  the  Court  of  Review,  and  to  reduce  the 
mmber  of  commissioners.  It  recites,  that  it 
uith  been  found  that  the  jurisdiction  in  matters 
tf-iasolvaney  given  to  her  Miyesty's  Court  of 
isakniptey  and  District  Coorts  of  Bankruptcy 
lytbeS  &  %  Victcu  U6,  aad7&  8  Vict,  c.96, 
sattended  with  iikcoaveaiaiice  to  the  suitors  in 
htia  cautiw  and  is  praiididallo  such  courts 
««owts  for  the  sdouaistralioA  of  bankrupts' 
I  tfatt  distitetioft  of  atfists. 
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The  1st  section,  tharafbfe,rs|>ealsthaaaactiL 
so  fiir  as  ths  Jast  aet  ralatsa  to  insolvency  and 
insolvent  debtors*  and  all  power,  juiisdietaoB» 
and  anthonly  given  by  such  acts,  at  hf  the 
rules  and  ordmi  made  m  pursuance  thereof  to 
the  Court  of  Bankruptcy,  and  to  the  commia* 
sioners  and  district  commissioners  thsnof  ia 
matters  of  insolvency. 

a.  Petitions  under  rseitad  acts  which  are  MMr 
in  dependence,  &c.,  to  remain  in  fbroe,  &e« 

3.  That  the  Conrtto  the  Belief  of  Insolvma 
Debtors  in  England,  and  the  comini«sioaers 
thereof  and  the  judges  appointed  or  to  ha  ^>* 
pointed  under  9  &  10  Vict.  c.  95,  for  the  i 
easy  recovery  of  small  debts  and 
shall  have  jurisdiction  in  all  matters  of  i 
vency ;  the  said  Court  for  the  Relief  of  InaoL 
vent  Debtors,  and  the  commissioners  thereof, 
in  all  cases  in  which  the  insolvent  shall  have 
resided  £6r  twelve  calendar  months  within  the 
counties  of  Middlesex,  Hertford,  Kent,  Saney, 
Sussex,  Hants,  Oxford,  Buckingham,  Berks, 
Bedford,  Northampton,  Huntingdon,  Cam* 
bridge,  Norfolk,  Suffolk,  or  Essex,  to  which 
counties  the  jurisdiction  of  the  said  court  and 
the  eommissieners  tltereof  is  henceforth  hereby 
restricted,  exospt  as  to  petitions  now  in  Aegtaaa^ 
ence  or  wiiich  shall  have  been  presented  prior 
to  the  passing  of  this  act ;  and  the  judges  ef 
the  County  (>)urts  aforesaid  in  all  cases  friunein 
the  insolvent  shall  have  resided  elsewhere,  and 
shall  have  been  for  twelve  calendar  months  na* 
eident  witlun  the  district  of  the  judge  to  whom 
he  shall  prefer  his  petition;  and  that  every 
judge  of  the  County  Courls  aforesaid  shalC 
from  and  after  the  passing  of  this  aet,  have  and 
exercise  the  same  power,  jurisdiction,  and 
attthcHity  in  all  respects  under  the  acts  now  or 
hereafter  in  force  relating  to  insolvent  debtoxa^ 
or  the  said  Court  for  the  Relief  of  Insc^veat 
Debtors,  and  the  commissioners  thereof;  and 
that  every  such  judge,  and  every  commissioiMr 
of  the  Insolvent  Debtors'  Court,  shall,  singlyv 
be  and  form  a  court  for  every  purpose  uiuler 
tb^^  or  the  aforesaid  acts. 

4.  That  the  said  Court  for  the  Relief  of  lo^ 
eolvent  Debtors,  and  the  commissioners  thereof, 
and  the  judges  of  the  County  Courts  aforesaid^ 
shall,  within  their  respective  jurisdiction  afore- 
said, have  power,  forthwith  after  the  filing  oC 
the  petition  of  any  insolvent  debtor,  to  mske 
an  interim  order  protecting  such  insolvent 
debtor  from  arrest ;  and  if  such  insolvent  be  a 
prisoner  in  execution  upon  any  judgment  ok» 
taioed  in  any  action  for  the  recovery  of  anj 
debt  mentioned  in  his  schedule,  such  court  er 
commissioners  or  judge  aforesaid  may,  if  they 
shall  think  fit,  order  his  discharge :  Provided 
always,  that  on  the  granting  of  every  such 
interim  order  or  discbargSy  such  cour^  comr 
nueaioner,  or  iudge  by  whom  the  same  shall  be 
made  sha!l  take  ^om  tvexy  such  inaolvent  an 
undertaking  in  writing  to  attend  every  sitting  qf 
the  court  held  in  the  matter  of  his  petition,  or 
at  any  time  when  required  by  anch  court,  cona^ 
missiooer,  or  judge  so  to  do ;  and  that  eyery 
wilful  brsMh  or  neglect  of  any  such  ondsrtsk- 
ing  shall  be  a  misdemeanor,  imd  sl^  (a 
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pnidibable  by  imprisonmentf  with  or  without 
jbard  kbour,  in  the  ditcretioii  of  the  Judge 
tnring  the  soaie ;  snd  that  the  mode  tnd  form 
Of  procedure  before  such  court  and  commis- 
eionere  and  judges  aforesaid  shall  in  all  other 
respects  be  the  same  as  that  now  in  use  in  the 
aaia  Court  for  the  Relief  of  Insolvent  Debtors, 
and  that  in  the  courts  of  the  said  judges  the 
clerk  of  court  shall  in  every  case  of  insolvency 
be  and  act  as  the  proritional  assignee  of  the 
estate  and  effects  of  the  insolvent,  and  be 
aubject  to  the  same  rules,  r^ulations,  and  pe- 
nalties, and  hold  his  oflice  of  provisional  assig- 
nee on  the  same  terms,  and  m  the  same  way 
and  manner  in  every  respect,  as  the  provision^ 
assignee  of  the  said  Court  for  the  Relief  of  In. 
solvent  Debtors  now  holds  his  office. 
.  5.  The  Court  of  Review  and  offices  of  the 
chief  and  puisne  judges  abolished.  And  every 
commissioner  of  her  Majesty's  Court  of  Bank- 
ruptcy and  District  Courts  of  Bankruptcy  shall 
be  and  form  a  Court  of  Record,  and  have  ori- 
ginal jurisdiction  in  all  matters  heretofore 
within  the  province  of  such  Court  of  Review  or 
judges  respectively. 

6.  That  an  a{)peal  may  be  made  to  the  Lord 
Chancellor  against  the  decision  of  any  such 
conunissioner,  m  the  same  manner  as  appeals 
are  now  made  from  decisions  of  the  Court  of 
Review;  but  that  no  appeal  shall  be  competent 
a^nst  the  decision  or  order  of  any  commis- 
sioner as  to  the  allowance  or  suspension  of  anv 
bankrupt's  certiBcate,  his  decision  as  to  which 
shall  be  final  and  complete,  and  that  such  cer- 
tificate, when  allowed  an4  signed  by  the  com- 
missioner, shall  from  and  after  (he  passing  of 
this  act  require  no  confirmation. 

7.  On  the  next  three  vacancies  of  commis- 
sioners happening  in  London,  their  offices  to 
be  abolished. 

8.  Appeals  from  decisions  of  Courts  of  Bank- 
ruptcy to  be  heard  by  Lord  Chancellor  or  one 
of  the  Vice-Chancellors. 

9*  If  commissioners  in  London  be  reduced 
to  three,  senior  commissioners  in  the  country 
to  succeed  to  vacancy. 

10.  That  all  matters  and  questions  heretofore 
referable  to  and  decided  by  a  subdivision  court 
shall  be  heard  and  decided  bv  the  commissioner 
acting  in  the  prosecution  of  the  fiat  under  which 
the  same  shall  have  arisen,  or  by  any  other 
commissioner  of  the  Court  of  Bankruptcy  who 
may  be  acting  by  him,  and  that  any  one  com- 
missioner shall  henceforth  have  and  exercise 
the  same  power,  jurisdiction,  and  authority  as 
has  heretofore  been  vested  in  such  subdivision 
courts. 

11.  Ever^  fiat  issued  to  be  allotted  to  the 
Ck>iirt  or  District  Court  of  Bankruptcy  by  the 
Secretary  of  Bankrupts,  &c. 

12.  Office  of  Chief  Registrar  of  Court  of 
Bankruptcy  to  be  abolished,  and  duties  trans- 
ferred to  the  Master  of  the  court. 

13.  After  passing  of  this  act  no  feet  to  be 
taken,  except  those  enumerated  in  Schedule  (A). 

14.  All  papers,  Ac,  in  the  office  of  the  Chief 
Registrar  shall  be  transferred  to  the  office  of 
the  Master,  and  all  documents  heretofore  filed. 


&c.,  shall  be  hereafter  .filed,  &c.,  in  die  nid 
office. 

15.  On  death,  &c.,  of  Clerk  of  Enrolmento, 
duties  of  office  to  be  transferred  to  the  Master, 
and  the  Lord  Chancellor  may  make  nilea,  &C., 
appertaining  to  the  said  office. 

16.  Chief  clerk  of  Master  may,  in  certain 
cases,  act  as  deputy  to  the  Master,  nnder  so 
order  of  the  Lord  Chancellor. 

17.  Providing  for  reduction  of  rc^gistran  i& 
London. 

18.  Providing  for  reduction  of  registrsnia 
the  country. 

19.  On  registrars  in  London  being  reduced 
in  number  to  three,  the  senior  registrar  in  the 
country  entitled  to  vacancy. 

20.  That  it  shall  be  lawful  for  nny  repstnr 
of  the  Court  of  Bankruptcy  or  Diatnct  Cooiti 
of  Bankruptcy,  during  vacation,  or  during  the 
illness  or  necessary  and  unavoidable  absena 
of  any  commissioner  thereof,  and  under  as 
order  from  the  Lord  Chancellor  for  that  par- 
pose  had  and  obtained,  to  act  for  and  as  tk 
deputy  of  such  commissioner  in  the  proeeciilisa 
of  any  fiat  in  bai^ruptcy,  and  that  such  regis- 
trar so  acting  shall  have  and  exercise  all  poser 
vested  in  sucn  commissioner,  exc^t  the  pover 
of  commitment :  Provided  slways,  that  i\.  de- 
positions taken  before  such  registrar,  and  all 
acts  done  by  him,  shall  be  reduced  to  writii^ 
and  shall  be  annexed  to  and  form  part  of  kbe 
proceedings  under  such  fiat. 

21 .  That  no  person  shall  be  appointed  a  re- 
gistrar of  the  Court  of  Bankruptcy  or  District 
Courts  of  Bankruptcy  who  shall  not  be  abir- 
rister  of  five  years  standing  at  the  bar,  or  of 
three  years  standing  at  the  bar  having  preri- 
ously  practised  as  a  special  pleader  for  tluve 
years,  or  an  admitted  attorney  of  one  of  her 
Majesty's  superior  courts  at  Westminster,  or  of 
her  Majesty's  Court  of  Bankruptcy,  in  actaal 
practice  of  not  less  than  fixt  years  standing  00 
the  roll  of  such  court  or  courts. 

22.  Lord  Chancellor  may  order  certain  sn- 
unities  on  retirement  to  be  paid. 

23.  Time  within  which  clerk  or  usher  iriiose 
office  may  be  abolished  is  to  make  his  daa 
for  compensation  to  the  Commissioners  of  tbe 
Treasury,  who  are  to  examine  into  the  same. 

24.  Official  assignees,  &c.,  to  be  transfsred 
to  other  courts  as  Lord  Chancellor  may  direct 

25.  Lord  Chancellor,  &c.,  to  make  rules  for 
carrying  this  act  into  execution. 


BRIEF  NOTES  OF  DECISIONS  IN  AND 
AFTER  HILARY  TERM. 

PRINCIPLB  UPON  WIIICU  INJUNCTIONS  ABB 
ORANTBD  TO  PRBVBNT  THB  IMFXISCB* 
MENT  OF   PATENT  RIGHTS. 

In  a  late  case,  upon  a  motion  for  an  iojvDc* 
tionto  restrain  the  defendant  from  oaiiig  or 
disposing  of  an  instrument  constmcted  by  Ua 
for  the  purposes  of  an  electric  telegripb,  oat^ 
ground  that  all  or  most  of  the  useful  parts  of  il 
were  pirated  from  the  plaintiffil'  tslegiaiilut 
machinery,  the  Lord  (Sia&edUor, 


Bri^  JMcf  ni  and  after  Wkary  TVnn.— l^pMl  ({f  Aitwney$*  Certf^SeaiB  DtOf.        11% 


'OVBL  die  Vice-X]niaiiceQor,  who  had  refused  the 
ijunction,  entered  fully  into  ad  examiDBtion 
r  the  prioctple  upon  which  he  wu  disposed  to 
rant  or  refuse  injunctions,  when  the  alleged 
ifringement  was  denied  hy  affidavit.  In  this 
lae  ue  plaintiffs  had  obtained  a  patent  for 
leir  invention  in  1837»  and  another  for  im- 
rovemente  in  1840,  and  again  for  further  im- 
rovements  in  1842,  when  they  also  obtained 
a  act  incorporating  them  into  a  company, 
he  defendant  had  also  recently  obtained  a 
atent  for  his  invention,  which  was  in  use  on 
everal  Unes  of  railway.  After  hearing  the  case 
ery  fully  argued,  his  lordship  said  his  difficulty 
as,  how  to  appljr  the  rule  ot  the  court  to  facts 
ot  clearly  estaohshed.  He  had  occasion  often 
itely  in  this  court  to  consider  and  state  how 
\xe  rule  of  the  court  was  to  be  applied  in  re- 
pect  to  injunctions  in  cases  in  which  the  legal 
ight  was  estabhshed;  but  where  that  right 
ras  doubtful  it  was  very  difficult  and  dangerous 
3T  the  court  to  interfere,  as  there  was  no  com- 
tarison  between  the  mischief  that  would  be 
!one  by  refusing  to  interfere,  and  what  might 
ollow  Dy  interfering  in  a  case  where  it  might 
fterwards  turn  out  that  the  party  in  whose 
avour  the  court  exercised  its  jurisdiction  had 
lo  right  to  its  protection.  He,  therefore,  said, 
•n  these  occasions,  that  in  such  cases  it  became 
he  duty  of  the  court  to  be  extremely  cautious 
D  granting  injunctions.  It  was  said  at  the  bar, 
hat  he  carried  that  doctrine  further  than  any 
»f  his  predecessors  in  this  court,  but  he  knew 
le  did  not.  He  did  hot,  for  instance,  cbrry  it 
o  far  as  Lord  Eldon,  who,  in  the  case  of  Hill 
\  Thompson,^  said'he  would  not  interfere  at  all 
n  protecting  a  patent  right,  unless  in  case  of 
ong  previous  use,  without  having  that  right 
ireviously  established  at  law.  He  (the  Lord 
Chancellor)  would  not  say  he  would  refuse  in- 
erference,  or  would  be  disposed  to  carry  the 
-ule  of  non-interference  so  far  as  that,  if  a  case 
eqniringit  had  been  before  him.  The  long 
mdisturbed  enjoyment  of  a  thing  would  give 
he  owner  a  right  against  all  the  world,  but 
rithout  such  enjoyment,  even  in  patent  rights, 
t  would  not  be  safe  to  interfere  by  injunction, 
uB  it  might  afterwards  be  found  that  the  party 
lad  no  l^gal  right.  He  was  willing  to  assume 
hat  these  plaintiffs  had  a  right  to  all  the  in- 
dentions and  matters  comprised  in  their  patents, 
itill  it  would  be  rash  in  him  to  come  to  the 
ronclusion  that  all  these  matters  were  the  same 
or  which  the  defendant  had  obtained  his 
)atent,  in  the  face  of  the  affidavits  of  most 
eminent  sdentific  persons,  who  swore  that  the 
natters  in  the  defendant's  instrument,  claimed 
)y  the  plaintiffs  as  their  inventions,  were  essen- 
ially  different  from  them.  The  question  was, 
rhether  this  court  was  to  interfere  and  stop  the 
lefecdant  in  what  he  was  doing,  before  the 
)]aintiff«  had  established  their  title  to  what 
hey  so  claimed.  He  was  of  opinion  that  such 
nterference  would  be  rash,  after  what  those  so 
Buch  more  versed  in  these  mktters,  had  stated 
m  their  affidavits.*  He  would  not  say  that  these 


gentlemen  were  right  in  their  eonclnsiona,  bat 
whether  he  lumseu  would  be  doing  right  to  in« 
terfere  before  the  plaintiffs  established  their, 
title,  was  what  he  had  great  doubt  of.  Upoo, 
these  considerations  he  came  to  the  conclusion 
that  the  yice-Chancellor  was  right  in  his  do*' 
cision,  and  that  the  plaintiffs  must  establish 
their  right  at  law  before  the  court  would  inter-^ 
fere  for  their  protection.  The  Electric  Telegraph 
Company  v.Nott,  liord  Chancellor's  Court. 
24th  Feb. 

ENFORCING   OBBDIBNCS  TO   CROWN  OFFICK 
8UBPCBNA. 

When  the  decisions  of  the  Court  of  Queen's 
Bench  in  settlement  cases  rendered  it  manifest 
that  no  order  of  removal  could  be  sustained 
which  was  not  founded  on  strict  legal  evidenco 
disclosed  in  the  examinations,  it  was  appre* 
bended  that  great  difficulty  would  arise  in  en* 
forcing  the  attendance  of  nostile  witnesses  be- 
fore justices  of  the  peace.  It  was  pretty  plainly 
intimated,  however,  by  the  Court  of  Queen's 
Bench,  that  one  means  of  procuring  evidence 
before  the  inferior  tribunal  was  by  issuing  a 
Crown  Office  subpoena  in  the  ordinary  form  ad 
testificandum,  when  oral  evidence  only  was  re-^ 
quired,  or  a  subpana  duces  tecum  where  the 
witness  was  to  produce  documents.  (See 
Corners,  C.  O.  Prac.  256.)  In  two  cases  of 
recent  occurrence  it  was  contended  that  parish 
officers  or  their  solicitors  were  not  bound  under 
a  sub.  due.  tec,  to  produce  rate  books  or  other 
documents,  called  for  to  fix  the  parish  to  which 
such  documents  belonged.  To  this  it  was  an- 
swered by  the  court,  that  parties  in  possession 
of  the  documents  were  bound,  at  all  events,  to 
attend  with  them  in  obedience  to  the  writ; 
whether  they  should  be  required  to  submit  the 
documents  to  inspection  and  examination  was 
a  different  question,  on  which  the  coiurt  gave 
no  opinion.  See  Reg.y.  Qreenaway^  and  Regm, 
V.  Carey,* 

This  point  has  not  yet  been  settled.  In  a 
very  late  case,  where  an  attachment  was  moved 
against  a  party  who  had  attended  under  a 
Crown  Office  subpoena  before  two  justices, 
upon  an  application  for  an  order  of  removal, 
but  refused  to  ^ive  evidence  because  he  was  a 
rated  inhabitant  of  the  parish  to  which  it  was 
sought  to  remove  the  pauper,  the  Court  of 
Queen's  Bench  discharged  the  rule  for  an  at- 
tachment, on  the  ground  that  the  affidavit  on 
which  it  was  moved  did  not  show  affirmatively 
that  the  justices  bad  jurisdiction,  or  that  any 
complsdnt  was  made  to  them.  lieg.  v.  Vickery, 
29  Jan.  Q.  B. 


*  3  Mer.  633. 


REPEAL  OP  ATTORNEYS'   CERTIFI- 
CATE DUTY. 

Thb  readers  of  this  work  need  no  remind- 
ing of  the  exertions  which  have  been  made 
from  year  to  year  by  those  who  conduct  it  to 
expedite  the  repeal  of  this  impost.    We  say 


►  7  Q.  B.  136. 


Ibid. 
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'*«zp«dit^'*for  at  flome  time  or  otWi  if  there 
lie  any  aeaae  of  otdinerf  jnetice  or  commoii 
deHiistenef,  it  mutt  be  repealed.  Lately  we 
ekpreesed  an  opinion^  that  in  the  present 
state  ot  pubfic  affairs,  any  attempt  to  ac* 
oilerete  the  repeal  woiild  aot  only  be  uneuc- 
eeMfnl  now,  bat  would  probably  tend  to  retard 
xl  hereafter. 

A  correspondent  who  has  ably  supported  the 
claim  of  the  profession  for  many  years,  writes 
Oms:— 

"  There  is  no  occasion  to  defer  the  repeal  of 
that  most  unjust  and  unequal  tax,  the  certificate 
duty,  in  its  present  form  for  a  day.  Government 
can  set  more  money  by  a  tax  that  wiU  not  be 
felt  Dy  three-fourths  of  the  profession  who 
suffer  from  i^  by  imposing  a  duty  on  every 
wrii,  declaration,  judgment,  bill  in  Chancery, 
answer,  decree,  conveyance,  railway  bill,  &c.. 
The  small  fee  of  6d.,  It.,  U.6d.,  or  ^.6d,  ac- 
cording to  circumstances,  will  pay  government 
wen,  and  can  easily  be  collected  by  the  officers, 
and  it  may  extend  to  stamping  deeds.  If  it 
£d  j^ve  trouble,  that  is  no  reason  why  the  pro- 
fession should  be  robbed  next  November,  hot  it 
win  not.  Government  is  bound  to  do  this  aoie  j 
and  next  session  let  the  justice  of  the  tax  at  all 
be  investigated.  Hiey  have  no  right  to  throw 
out  hints  that  the  lawyers  wiU  find  means  to 
make  their  clients  pay  it,  as  I  have  heard  some 
say.  After  having  for  many  years  oppressed 
the  profession,  government  has  no  right  to 
insQltit.  P.  R.A. 

Considering  a  duty  on  all  the  principal  pro- 
ceedings in  an  action  or  suit  by  whomsoever  paid 
as  a  tax  on  the  administration  of  justice,  we 
expressed  our  doubts  of  the  propriety  of  such 
a  substitute.  Our  correspondent  makes  the 
following  reply  :•— 

"How  will  the  substitute  I  propose  for  the 
certificate  duty  be  a  fflur  on  the  administration 
of  justice  ?  I  propose  that  the  attorney,  not 
ue  client,  should  pay  it.  The  attorneys  at 
preeent  pay  12^  a  year  in  a  most  oppressive 
and  ruinous  form.  Is  that  a  tax  on  the  ad- 
ministration of  justice  ?  If  so,  my  substitute  is 
no  worse  j  and  if  not,  the  notion  of  its  being  a 
tax  on  the  administration  qf  justice  is  wrong. 
It  will  afford  relief  to  those  who  are  entitled, 
and  it  will  not  hurt  the  country  which  through 
their  nders  and  representatives  have  treated  the 
attorneys  unjustiy,  and  is  bound  to  give  im- 
mediate rdUef.  P.  R.A. 

NEW  ORDER  IN  CHANCERY. 

nhffnrun  of  cAuna. 
Saimrday,  27fi  FOmtsary^  1847. 
"  Wbbebab,  from  the  piesent  state  of  dM 
bnsinese  before  the  Lord  Chancellor  and  the 
ICaster  of  the  Rolls  respectively,  it  is  expedient 
that  a  portion  of  the  causes  set  down  to  be 
heard  before  the  Master  of  the  Rolls  should  be 


transferred  fa  fha  Load  CaHBieAii'a  Bask  d 
Caoses  for  healing  :  Now  we  da  1 
that  the  several  cansas  aeS  fottk  in  iht  i 
hereunto  subjoined  be  i 
from  the  Book  of  Causes  of  the  iJualai  ef  ilia 
Rolls  to  that  of  the  Lord  ChaaceDar.  Aadva 
do  further  order,  that  the  causae  aotoha  f 
ferred,  (although  the  ImBs  theroit 
hnsk  marked  for  the  Master  of  tba  1 
the  orders  of  court  of  the  5th  day  of  Maf^ 
1837>  and  notwithatanding  any  decne  or  ordos 
thermn  made  by  the  Maater  of  the  Rall%)MI 
hereafter  be  considered  and  taken  aa  cnsoi 
originally  marked  for  the  Load  Chaaarfkr^iad 
be  subject  to  the  same  ngulationa  aaafl  emHS 
marked  for  the  Lord  Chimcellor  sure  sabieeitD 
by  the  same  orders.  Provided,  nevertpdwi^ 
that  no  decree  or  order  made  by  the  MaMtf  sf 
the  Rolls  in  any  of  such  cauaea  sAmfi  be  fuM 
or  reversed  tium  by  the  Lord  CbaneeUor  1e» 
self.  And  this  order  is  to  be  drawn  np  asi 
entered  with  the  nssntnov 
'  Kerr  v.  Gillespie^   1 

Daris  v.  Robsrls,   > 

RoVsrts  V.  Davis.    ) 

Howard  v.  Princs,       > 
I  Pringle  9.  Stapleton.   > 

Wood  p.  Swann. 

iWf  gg^ns  V.  Pappin,  ) 
Same  v,  Clarire, 
Same  v.PapfHii, 
Sanae  v.  Mairiot, 
iCailile  t,  Morrice, 
Same  v.  Same, 


fur.  dirs.aDde«ala 
I  esoiML  and  lur.  dn.  mi 


iAttomey-GsD.  v.  East  Retford,  )  for.  d 

Samev.'Moald,                            >  essta 

Same  v.  Parker,              _  *-        )  pedti 
(Signed) 


pedtiaa. 
COTTKNHAM,  C 
LA.NGDAUK,  M.  IL 


The  causes  named  in  liie  ttnderwritm  liiA 
will,  on  the  6th  day  of  March  neat,  be  tnas* 
ferred  from  the  Paper  of  the  Maaler  of  tk 
RoLU  to  the  Paper  of  the  Lord  Chancdler,  wh 
less  the  solicitors  for  all  the  partiea  'm  wof  d 
such  caoses  shall,  before  the  said  6th  d^sf 
March,  sign  and  deliver  at  the  Ofioe  of  dis 
Secretary  of  the  Master  of  the  Rofla  m  rsqas* 
in  writing,  that  the  causes  named  in  aiick  i^ 
quest  respectively,  may  remain  in  the  papv  cf 
the  Master  of  the  Rolls,  in  which  case  the  caasH 
not  named  in  vay  such  request  wifl  akne  be 
transferred  at  the  time  aforenkl. 
(  Syma  v.  Lee,       ) 
<  Coragio  v.  Leu,   > 
(  Same  v.  Vink.      ) 
1  rotter  v.  Walmslev. 
Attomey-Gen,  v.  Wrigbt. 
Same  ir.  Same. 

Attornej-Oen.  v.  Corporation  of  LaoesStfv 
Kirton  V.  Lyme. 
Brown  v.  Setby* 
Attomey-OsB. «.  Gillbe. 
i  Baker  v.Bayldui,) 
(  Same  e.  Addey.     { 
Coombea  e-  Stewart. 

{Attoroey-Genetil  e.  Day,     'J 
Same  v.  Jobnaon*  % 

\  Lord  Moatyn  v.  Spencer,  ) 
I  Mostyn  v.  SanM.  f 

AttoroeyGenetala.  C^Hic 
Petera  e.  Peters. 


MfOeg  of  Practice  for  the  County  Courts  m  England, 


S  Lm^-v.  Hafdwick,    { 
)S«aav.  Goodjmr.    ( 

Same  v.  Same.  f 

Thorpe  V.  Harr^. 
/Dowdior  V.  Bertlej, 

Same  V.  Same, 

Same  v.  Same, 

Fuaeell  e.  Bertlegr, 

Saaae  «,  Oovdihig, 

Same  v.  Bardex* 

>6aBe  9.  Dowdittf  . 

WiiUiMOB  9.  Ckarieaworthp 

1  Smith  V.  Earl  Effingham, ) 
Same  t.  Same.  3 


RULES   OF   PRACTICE   FOR   THE 
COUxNTY  COURTS  IN  ENGLAND. 

1.  Everj  plaint  most  be  entered  upon  ap- 
plication at  the  office  of  tlie  clerk,  pureuant  to 
Jie  form  in  the  plaint  book  in  the  echedole  to 
heae  mlea  annexed. 

a.  On  entering  the  {Mm,  the  phdaiiff  shall 
f  the  snm  tooffht  to  be  reeofered  shall  exceed 
»l.  deliver  at  the  office  of  the  clerk  as  many 
lopies  of  a  statement  of  the  particolars  of  his 
lemand,  or  canse  of  action,  as  there  are  de- 
endaolB,  with  an  additiocial  copy  to  file:  pro- 
ided  always,  that  in  all  cases,  the  Judge,  in 
tis  discretion,  and  on  snch  terms  as  he  may 
hink  fit,  mar  adjourn  the  cause  at  the  hear- 
ig,  for  the  deliyenr  of  a  statement  of  particu- 
vrm  or  further  particuUrs. 

3.  At  the  time  of  entering  the  plaint,  the 
berk  of  tiie  court  shall  give  to  the  plaintiff  a 
(He  according  to  the  form  in  the  said  sche- 
ule ;  and  no  money,  shall  be  paid  out  of  court 
» the  platntiff  unless  on  production  of  sudi 
ote,  or  by  order  of  the  judge. 

4.  The  tummons  to  appear  to  a  pkunt  shall 
5  issued  aecordinff  to  tne  forms  in  the  sche- 
ile,  and  ahidl  be  dated  as  of  the  day  on  which 
,e  plaint  was  entered. 

5.  The  derk  shall  annex  to  each  summons 
be  served  one  of  the  copies  of  the  statement 
the  particulars  of  the  plaintiff's  demand  fur- 
shed  to  htm  pursuant  to  rule  2,  sealed  with 
e  seal  of  the  court. 

6.  Every  such  summons  must  be  served  ten 
sar  days  before  the  holding  of  the  court  at 
lich  it  riiall  be  returnable. 

7.  The  service  of  any  aununoiis  to  appear  to 
>kunt,  must  be  eidier  personal,  or  by  ddiver- 
r  the  same  to  some  penon  at  the  pkoe  of 
yd9,  or  the  place  of  business  of  the  de* 
liaiit. 

^.  Where  a  detedaQt  shaU  be  living  or 
vinif  OB  board  of  any  ship  or  vessel,  or  be 
i^inf^  or  ouartareii  in  ao^  barracks,  and 
ving  her  Majesty  as  a  soldier  or  marine,  it 
iH  be  saffieieBt' service  t»  defiver  the  som- 
as to  the  senior  efteer  oa  boards  or  to  the 
■on  who  any  at  the  time  have  diwgeof 
rla  sbsp  or  veasel,  or  to  the  ad}utant  of  the 
p«,  or  Bay  olioer  or  sergMni  of  the 
ijr  to  whieh  eodk  soldkr  or  aw 
gT'  or  be  attached. 
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9.  Where  a  defendant  shall  be  working  in 
any  mine  or  other  works  carried  on  under 
ground,  aad  the  baiM  shall  not  be  able  to 
serve  him  with  a  summons,  as  hereinbefore  di^ 
rected,  it  shall  be  sufficient  service  to  deliver 
the  summons  to  the  engine-man,  banks-man,  or 
other  person  in  charge  of  such  mine  or  works. 

10.  Where  any  defendant  shall,  by  keeping 
his  house  or  place  of  abode  closed,  or  by  vio- 
lence or  threats,  prevent  any  bailiff"  from  serv- 
ing the  summons  as  hereinbefore  directed,  and 
snch  summons  shall  have  been  affixed  on  the 
door  of  such  house  or  place  of  abode,  or  other* 
wise  served  as  nearly  as  may  be  according  to 
the  mode  hereinbefore  directed,  such  service 
shall  be  deemed  good  service. 

11.  Provided,  that  in  all  cases  where  a  sum« 
mons  to  ai)pear  to  a  plaint  shall  not  have  been 
served  personally,  and  the  defendant  shall  not 
appear  aft  the  return  day,  it  must  be  proved  ta 
the  satisfiaction  of  the  judge  that  the  service  of 
such  summons  has  come  to  the  knowledge  of 
the  defendant  ten  clear  days  before  the  said 
return  dav. 

12.  Where  any  such  summons  has  not  bee& 
served  as  hereinbefore  directed,  the  judge  may^ 
in  his  discretion,  in  order  to  save  the  Statute 
of  Limitations,  direct  another  summons  or 
successive  summonses  to  be  issued,  bearing  the 
same  date  and  number  as  the  first  summons, 

13.  The  bailiff  who  serves  a  siunpaons  to  ap- 
pear to  a  plaint  shall  indorse  on  a  copy  of  sucb 
summons  the  time  and  manner  of  the  service 
thereof,  and  shall  produce  such  copy,  so  in* 
dorsed,  at  the  court  at  which  such  summons 
shall  be  returnable,  and  such  copy  shall  be 
filed  by  the  clerk  of  the  court. 

14.  llie  above  rules,  except  rule  11,  as  to 
the  mode  of  service  of  summonses  to  appear  to 
a  plaint,  shall  apply  to  the  service  of  all  sum* 
monees,  judgments,  orders,  notices,  and  pro- 
cesses whatsoever,  issuing  under  the  authorltir 
of  the  said  act,  except  where  otherwise  directed 
bv  the  said  act  or  any  rule  under  the  authority 
thereof. 

15.  Where  the  defendant  pays  money  into 
cour^  the  same  must  be  paid  into  court  five 
clear  davs  before  the  return  of  the  summons. 

16.  If  the  plaintiff  elect  to  accept  in  full 
satisfaction  of  the  debt  or  damages  claimed, 
such  part  thereof  as  shall  have  been  paid  into 
court  by  the  defendant,  and  shall  give  a  written 
notice  to  that  effect  to  the  clerk  of  the  court, 
and  a  like  notice  to  the  defendant,  by  serving 
the  same  on  such  defendant  personallv  or 
leaving  it  at  his  place  of  abode  or  busmses 
three  clear  da]rs  before  the  return  of  the  sum* 
mons,  the  action  shall  be  discontinued,  and 
the  plaintiff  shall  not  be  liable  to  any  further 
costs.  But  in  default  of  giving  such  notice 
the  suit  win  proceed ;  and  if  the  plaintiff  do 
not  appear  at  the  hearing,  he  shall  be  liable  t9 
pay  to  the  defendant  sucn  costs  as  he  may  in* 
cur  in  appearing  to  tnr  the  cause^  or  such  other 
sum  of  money  as  the  judge  may  order. 

17.  Where  a  defendant  desires  to  set  off  any 
debt  or  demand  aHeged  to  be  due  to  him  by 
the  plaintiff,  be  must  give  notice  thereof  Sn 
writing  to  the  cleric  of  the  court,  and  deliver 
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to  such  cleric  two  copies  of  a  statement  of  the 
particularB  of  such  set-off  five  clear  days  be 
fore  the  return  of  the  summons. 

18.  The  clerk  of  the  court  shall  give  to  the 
plaintiff  a  notice  of  such  set-off,  according  to 
the  form  in  the  schedule,  in  manner  directed 
by  the  act,  together  with  one  of  the  copies  of 
such  particulars  of  set-off,  sealed  with  the 
eeal  of  the  court :  Provided  always,  that  where 
such  notice  shall  not  have  been  given,  the 
iudffe  in  his  discretion,  and  on  such  terms  as 
lie  shall  think  fit,  mav  adjourn  the  hearing  of 
the  cause,  to  enable  the  defendant  to  give  such 
notice  such  number  of  days  before  the  day  to 
which  the  hearing  may  be  adjourned,  as  the 
judge  shall  think  proper. 

19.  Where  a  defendant  intends  to  rely  on 
the  special  defence  of  infancy,  coverture,  the 
Statute  of  Limitations,  or  his  discharge  under 
any  statute  relating  to  bankrupts,  or  any  act 
for  the  relief  of  insolvent  debtors,  he  shsJl 
give  notice  in  writing  to  the  clerk  of  the  court, 
five  clear  days  before  the  day  on  which  the 
summons  is  returnable:  Provided  always, 
that  where  such  notice  shall  not  have  been 
given,  the  judge^  in  his  discretion,  and  on 
such  terms  as  he  shall  think  fit,  may  adjourn 
the  hearing  of  the  cause,  to  enable  the  defen- 
dant to  give  such  notice  such  number  of  days 
before  the  day  to  which  the  hearing  may  oe 
adjourned,  as  the  judge  may  think  proper. 

20.  Every  notice  of  a  demand  of  a  jury, 
where  the  debt  or  demand  claimed  shall  ex- 
ceed £5,  must  be  made  in  writing  to  the  clerk 
of  the  court,  two  clear  days  before  the  return 
of  the  summons. 

21.  No  application  for  a  new  trial,  or  to  set 
aside  any  proceedings,  shall  be  made  subse- 
quently to  the  court  at  which  such  trial  or 
other  proceeding  shall  have  been  had,  unless 
the  party  making  such  application  shall  have 

S'ven  a  written  notice  thereof  to  the  clerk  of 
e  court  at  his  office,  and  to  the  other  party, 
by  serving  the  same  personally  on  such  party, 
or  leaving  the  same  at  his  usual  place  of 
abode  or  business,  seven  clear  days  before  the 
time  of  holding  the  court  at  whicn  such  appli- 
cation shall  be  made. 

22.  Where  any  money  is  paid  into  court 
imder  any  execution  or  order  of  the  court,  if 
the  clerk  receive  notice  from  any  party  of  his 
intention  to  apply  to  the  court  to  set  aside  the 
execution  or  order  under  which  such  money 
is  pidd  into  court,  the  clerk  shall  retain  the 
mune  until  after  such  application  has  been  de- 
termined, or  until  the  judge  shall  otherwise 
order. 

23.  When  any  order  is  made  for  the  pay- 
ment of  any  debt,  damages,  costs,  or  other 
sum  of  money  by  instalments,  such  instal- 
ments shall  ht  payable  at  the  office  of  the 
clerk  of  the  court,  at  such  periods  as  the  court 
shall  order;  and  if  no  order  be  made,  then  the 
first  shall  become  due  at  the  expiration  of  one 
calendar  month  from  the  day  of  making  the 
order,  and  every  successive  instalment  at  like 
periods  of  a  calendar  month  from  the  day  of 
the  previous  instalment  becoming  due. 

24.  Where  any  cattle,  goods,  or  chatuls 


taken  as  a  distress  for  rent  in  arrear,  or  dinige 
faisant,  shall  have  been  replevied  by  the  sw- 
riff,  the  party  at  whose  instance  such  repkrin 
shall  have  been  made  shall  enter  hia  plaiot  in 
the  court  held  under  the  authority  of  this  act, 
for  the  district  within  which  such  distress  mif 
have  been  made. 

25.  On  entering  a  plaint  or  replevin,  die 
plaintiff  must  specify  and  describe  in  a  state- 
ment of  narticidars,  the  cattle,  or  the  seven! 
goods  ana  chattels  taken  under  the  distren, 
and  of  the  taking  of  which  he  conapUdns. 

26.  All  actions  of  replevin  in  cases  of& 
tress  for  rent  in  arrear,  or  damage  frismt, 
shdl  be  tried  in  a  summary  way  as  all  oCkr 
actions  in  the  courts  held  under  the  anthority 
of  this  act,  and  the  judgment  therein  m  or- 
dinary cases,  whether  for  plaintiflT  or  defend- 
ant, shall  be  according  to  the  forms  in  the 
schedule,  or  to  the  like  effect. 

27.  Execution  on  a  judgment  is  not  to  issue 
by  or  against  any  person  not  a  party  to  sudi 
suit,  wittiout  a  plaint  and  summons  upon  the 
judgment,  the  proceedings  in  which  shall  be 
the  same  as  in  ordinary  cases. 

28.  Where  a  judgment  has  been  given  fer 
or  against  a  person  deceased,  his  executors  or 
administrators  ma^  in  the  same  manner  sue  or 
be  sued  upon  the  judgment. 

29.  The  ordinary  judgment  against  execa- 
tors  or  administrators  shall  be,  to  pay  the 
debt  or  damages  and  costs  to  be  leviea  oat  of 
the  goods  of  the  deceased  in  their  hands,  aad 
as  to  the  costs,  if  there  are  no  such  goods, 
then  to  be  levied  ont  of  their  owii  goode. 

30.  Where  the  defence  is  that  executon  or 
administrators  have  fully  administered,  if  it 
be  adjudged  by  the  court  that  they  have  asseto 
not  admmistered,  then  a  like  judgment  shall 
go  as  in  the  above  case,  but  only  as  to  the 
goods  of  the  deceased,  to  the  amount  prortd 
to  be  in  their  hands,  and  of  assets  qwnk 
acciderint,  as  to  the  residue ;  the  judgment  as 
to  costs  shall  be,  that  they  be  levied  de  bams 
testatoris  si,  ^c,  et  si  non,  de  bomspropriis. 

31.  If  the  sole  defence  by  executors  or  ad- 
ministrators be,  that  they  have  fully  admi- 
nistered, and  the  judgment  of  the  court  is  for 
the  defendants,  it  shall  be,  that  the  amoiiat 
found  to  be  due  be  paid  and  levied  out  of  the 
assets  of  the  deceased  auando  acciderimt,  and 
the  costs  shall  be  in  the  discretion  of  the 
judge. 

32.  Where  judgment  has  been  given  agaiast 
executors  and  administrators,  that  the  anoant 
be  levied  upon  the  assets  of  the  deensed 
quando  acciderint,  the  plaintiff  may  at  any 
time  proceed  by  plaint  against  them,  ai^gest* 
ing  that  assets  have  come  to  their  han<fa,  and 
the  court  shall  proceed  and  five  judgment 
thereon,  if  for  the  plaintiff,  as  m  nue  7%  and 
if  for  Uie  defendants,  they  shall  be  eatitkd  to 
their  costs. 

33.  Where  indgment  has  been  given  that 
the  debt  (or  damages)  and  cotU  be  levied  de 
bonis  testatoris,  and  the  {fiatntiff  campJamt 
that  the  defendants  haero  been  ffullr  of  a 
deoastavit,  inaamoch  as  no  goods  of  ttie  de- 
ceased  are  forthcoming  to  satiafy  Uw  encotion 
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iMued,  then  a  summons  may  be  taken  out  in 
the  form  given  in  the  schedule,  or  to  the  like 
effect,  and  thereupon,  as  in  ordinary  cases,  the 
court  shall  proceed  to  the  hearing  and  judff- 
ment,  and  if  judgment  be  given  against  such 
executors  or  administrators,  then  it  shall  be 
that  they  pay  the  debt,  or  damages  and  costs, 
to  be  levied  de  bonis  iestatoris,  si,  ^c,  et  si 
tion,  de  bonis  propriis, 

34.  Where  in  an  action  against  executors  or 
administrators,  the  defence  is,  that  they  are 
not  executors  or  administrators,  or  it  is  founded 
on  some  matter  or  thing  arising  since  the 
death  of.  the  testator  or  intestate,  es.  gr.  a  re- 
lease to  the  defendants,  if  the  judgment  of  the 
court  be  against  them,  it  shall  be,  that  the  debt 
or  damages  and  costs,  to  be  levied  and  paid 
de  bonis  testatoris  si,  ^c,  et  si  non,  de  bonis 
propriis, 

35.  The  judge  shall  in  each  case  order  what 
number  of  witnesses  shaU'be  allowed,  on  taxa- 
tion of  costs,  the  allowance  for  whose  attend- 
ance shall  be  according  to  the  scale  ii^  the 
schedule,. unless  .otherwise  ordered,  but  in  no 
case  to  exceed  such  scale. 

36.  All  costs  shall  be  taxed  by  the  clerk  of 
the  court. 

37.  No  warrant  of  execution  or  commitment 
shall  be  executed  after  the  expiration  of  two 
calendar  months  from  the  date  thereof. 

'38.  Every  summons  for  a  party  to  appear 
to  be  examined  upon  oath,  pursuant  to  the 
98th  section  of  &e  said  ac^  shall  be  served 
not  less  than  three  clear  days  before  the  day 
on  which,  the  party  is  required  to  appear  to 
such  summons :  Provided  alvvavs,  that  service 
of  such  summons  at  any  time  Wore  the  time 
appointed  for  the  appearance  of  such  party 
may  be  deemed  by  the  judge  to  be  good  ser- 
vice, if  it  shall  be  proved  to  his  satisfaction 
that  such  party  was  about  to  remove  out  of  the 
janadiction  of  the  court. 

39.  Where  any  claim  shall  be  made  to  or  in 
respect  of  any  goods  or  chattels  taken  in  exe- 
cution under  the  process  of  anv  court  holden 
under  the  authority  of  the  saia  act,  or  in  re- 
spect of  the  proceeds  or  value  thereof,  bv  any 
landlord  for  rent,  or  by  any  person  not  oeing 
tbe  party  against  whom  such  process  has  is- 
sued, and  summonses  have  been  issued  on  the 
application  of  the  officer  charged  with  the  exe- 
:ution  of  such  process,  such  summonses  shall 
>e  served  in  such  time  and  manner  as  herein* 
>efore  directed  for  a  summons  to  appear  to  a 
>]aint9  and  the  claimant  shall  be  deemed  the 
>laintiff,  and  the  execution  creditor  the  defend- 
LXit;  and  the  claimant  shall,  five  clear  days 
>cfore  the  day  on  which  the  summonses  are 
etnmable,  deliver  to  the  said  officer,  or  leave 
t  the  office  of  the  clerk  of  the  court,  a  particu- 
lar of  any  goods  or  chattels  alleged  to  be  the 
l-operty  of  the  claimant,'  and  the  grounds  of 
i«  claim,  or  in  case  of  a  claim  for  rent,  of  the 
inount  thereof,  and  for  what  period  the  same 

clumed  to  be  due, 

AO,  The  clerk  of  every  court  shall  keep  the 
srweral  books,  and  in  the  form  in  the  schedule. 

^l.  Every  entry  in  such  books  shall  have  a 


number  prefixed,  corresponding  with  the  num- 
ber of  the  plaint  to  whicn  it  refers. 

42.  The  clerk  of  every  court  shaU  have  an 
office  at  each  place  where  the  court  of  w;hicb 
he  is  clerk  is  held. 

43.  All  matters  or  things  required  to  be  done 
by  the  clerk  of  the  court  may  be  done  by  the 
clerk  of  the  court,  or  by  the  assistant  clerk  or 
clerks  provided  by  him. 

44.  The  office  of  the  clerk  shall  be  opea 
daily,  and  the  office  hours  Shall  be  from  ten 
o'clock  in  the  morning  until  four  in  the  after* 
noon. 

45.  At  every  court,  or  at  such  other  times  as 
the  judge  shul  require,  the.  high  bailiff  shall 
deliver  a  statement  or  return,  pursuant  to  the 
form  in  the  schedule,  of  what  shall  have  been* 
done  since  his  last  return  under  every  process 
of  execution  or  commitment,  which  he  shall 
have  been  required  to  execute. 

46.  Eight  days  before  the  day  6f  the  holding 
of  the  court,  the  high  bailiff  shall  deliver  to  the. 
clerk  of  the  court  a  list  of  all  summonses  to 
appear  which  shall  hav.e  been  served,  and  iho 
clerk  shall  forthwith  stick  up  such  list  in  his 
office. 

47.  Every  high  bailiff  required  to  execute 
any  warrant  of  execution  or  commitment  issu- 
ing out  of  any  other  court,  shall  make  a  return 
to  such  last-mentioned  court  forthwith  on  thfr 
execution  thereof;  and  if  he  shairnot  have  exe- 
cuted such  warrant,  he  shall  return  the  same  at 
the  expiration  of  two  calendar  mqnths  from  tlit 
date  thereof. 

48.  Ever^  bailiff  levying  or  receiving:  any 
money  by  virtue  of  any  process  issuing  out  of 
the  court  of  which  he  is  bailiff,  shall,  within 
three  days  after  the  receipt  thereof,  pay  ovec 
the  same  to  the  clerk  of  such  court. 

49.  If  any  high  bailiff  shall  have  levied  or 
received  any  money  under  aby  process  issuing 
out  of  any  other  court,  he  shall,  within  three 
days  from  the  receipt  thereof,  pay  over  such 
money,  retaining  the  fees  fo^  execution  thereof^ 
to  the  high  bailiff  of  such  last-mentioned  court. 

50.  No  summons,  notice,  order,  or  other 
process  shall  be  served  on  Sunday,  Christmas- 
day,  or  Good  Friday ;  but  such  days  shall  be- 
counted  in  the  computation  of  the  time  required 
by  these  rules,  unless  any  of  such  days  shaU 
be  the  last  day  of  such  time,  in  ^hich  case  it 
shall  be  excluded  from  such  computation. 

61.  In  case  of  proceedings  not  provided  for 
by  the  forms  in  the  schedule,  the.  clerk  of  the 
court  shall  issue  the  necessary  process,  using, 
where  practicable,  the  forms  prescribed  in  the 
schedule  as  guides  in  framing  the  same. 

52.  Wherever  the  singular  number  is  used 
in  these  rules  in  reference  to  persons  or  thin^ 
it  shall  be  understood,  when!  necessary  to  give 
full  effect  to  the  rule,  to  mean  several  persons 
or  things ;  and  every  word  importing  the  nuM* 
culine  gender  shall  in  like  manner,  when  necet-^ 
sary,  be  understood  to  include  the  feminine 
gender.  Frbi^.  P0LL09K, 

Wm.  Wiohtman, 
C.  Gkbbswbll, 

•  W.  Euls, 
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WkMAWtn   IM  KnukM   la  TWn  for    Breeoiii1iif«b   llie  BoiMfili    of  CiiMiitlwi» 

Mf,  DwIiMii,  ExttflTy  QloucMtertliire,  Glov^eiler  City,  fQDgito»i.iipo]i-Hail,  fiifntwrni 
Coontiesy  not  before  named* 

ENGLAND. 

C0untui,S(e,  Sheriffs. 

^dfordshire   .  •   Robert  Newland,  of  Kenpston,  Etq,  ••  •»  •• 

Betlcdure        •  •  Willitm  Heiity  Stone,  of  SttMtlvy  Houio,  Eiq.  ««  ••  •• 

Btrfriek-opon-Tweed  •  A1«uiid«r  Coliifa,  Borwick^poB'TirMd,  Ebq.  ••  •• 

BriatoU  City  of  •  Abraliam  Grty  Hsrford  Bsttertby,  ef  Stoke  How Oi  Wembwy-npen-TT^ 

Okmenteishirey  £aq.  ••  ••  *• 

BeekingbtaiBbin    •  .  Tbo  Butm  Meyer  AflMcbel  de  IU>tbtcbil4,  of  BfntaeKe  •*  •• 

Cambridge  end  Hante  •   Robert  Frmncia  Pete,  of  WUbeech,  Esq.         ••  ••  ••  •• 

Canterbury,  City  of.  •   WUIiam  James  Cooper,  of  Higb-street,  Canterbaryy  Eaq.  ..  •• 

Cbeehire         .        .  •  Ralph  Gerard  Leyoester,  of  Toft-ball,  Eaq,      ..  ••  ••  m 

Cbeiter,  City  of      •  .  Jdin  Rogers,  of  Cbeater,  Esq. 

XXeqvePorti  «       •  »  His  Grace  tke  Duke  of  WeHiaglen  •«  »%  ». 

•Comwall         •        •  •  Nicholas  Kendal,  of  Peljn^Ee^.       ••  •»  ••  •« 

Corentry,  City  of   •  •  Act  5  &  6  Vict.  o.  1 10,  e.  10,  eboli«hed  the  OAee  of  Sheriff  for  this  Cay.  tai 

Camberla[.d    ..        •  .   Gilfred  William  Hart)^,  of  Roseb ill,  Esq.      ..  •» 

Derbyshire      •         •  .   John  Bell  Crompton,  or  Milford,  Esq.  ..        .    ••  ••  •• 

DoTonsbire      •         .  •   Henry  Champemowne,  of  Darlington,  Esq.    .. 

]>0Tset8hlre    .        .  .  Thomas  Boiryer  Bower,  of  Tweme  Mnister,  £*q.  ••  ••  •« 

I>nrham  .  .  John  Fawcett,  of  North  Beiley,  Durham,  Esq.  ••  «»         •• 

Smbx    •        •        .  .   WiUiimCosbeadMarah,  ofPirfc-lmH»Esq.    »*  ••  •«         •• 

Steter,  Cityof       •  .  Henry  Wibooka  Hooper,  of  IS,  Bedford-oiroee,  Ksetor,  Esq.  ••         •• 

Oloaceatersbire       •  .  ThooMs  Berwick  Lloyd  Baker^  of  Hardwick^oert,  Esq*  ••  •« 

Gloucester,  City  of .  .   Francia  Hawkins,  of  Gloocester,  Esq.  ..  ••  ••  •• 

Hempshire      .        «        •  Lancelor  Areher  Barton,  of  Werblington,  HaTant,  Esq.  •• 

lleieftffdsbife  .  Sir  Veltera  Comewell,  of  IVfoce^,  Bert.  ••  ••  ••         •• 

Hertfordshire  .  .  Humphrey  Harper  Berchell,  of  Bwbey  Gnngo,  oeer  WetIM,  teq. 

Heetingden  &  Ceeibridge   Robert  Frmeia  Pate,  of  Wiebeeeb,  Beq.         *«  •»  *•  '• 

Kent     ....  John  Felly  Atkins,  of  Hslstead,  Esq.  ••  ..  ••  •* 

Kingston-epon-Httll         •  John  Lee  Smith,  of  Sutton  in  Holdemess,  near  Hull,  Esq.  •• 

Lancashire      .         .        .   Wifliam  Gale,  of  Ughtborn-bouae,  Ulrerston,  Esq.        ••  •• 

Leioestersfaire  .        .   William  Wootton  Abney,  of  Swepstone,  £«q. 

Ltecotnshire   .  .  Tbeophilus  Feirfbz  Joheeon,  of  Spading,  Eeq.  «•  ••  •• 

IdiioelD,  City  of     •        .  wnUem  Henry  Johaeeii,  of  Lieeoln^  E«| 

UehieM,  City  of    »       .  Joseph  Pitt,  of  Liobield,  £eq» 

Leedon.  City  of      •        .    ( Robert  William  Kennard,  Esq.     ••  ••  .*  •• 

Xiddleeex      .        .  •    J  Thomas  Challis,  Esq.      .. 

Xonmoutbshlre        •        .  William  Mark  Wood,  of  Romney,  Esq.  ..  ••  •• 

Newcastle-npon-Tyne  .  Joseph  Crawhall,  of  Neweaetle-upott^Tyno,  Esq.  ••  ••         •• 

Norfolk*        4        ,  «  Sir  Jacob  Henry  Preston^  of  Beeston  St.  Lawrence,  Barf.  .t  •' 

Norwich,  City  off     •  .  Cbaries  \Vinter,  of  Norwich,  Beq.    .•  ^.  ..  .♦  •• 

Northamptonshire    •  .    Thomas  Try  on,  of  B«lwi«^-perk»Eeq.  ••  ••  i« 


OBPUTISS,  AND  AGBMTSb  FOR  laiT.] 

fiadnmfifre^  and   all   places'  except  Bristol^  Cantcrbary,  Cinque  Porte,*  Chester,  Derby- 
Lincoln  City,  MonmoQthshire,  Norwich,  PM^e,  8oathaiDiitoa»  York  City,  and  the  WeUh 

■Ad  in  Vacation,  fron  11  tifl  3« 

SNOLAND. 

Undir-SheHft,  ifeputiu  Md  Town  Agtati. 

Hamy  lAU!»»ioi  Newport  Ptgnel,  Bodb,  E«i.    ^    Messrik  Gens  Poolay  «nd  Beisley,  1,  'UncoluV 
^.  iiui'«&elds» 

Edward  Vines,  of  Reedioff.  Esq.  (A.  U,  Messrs. 

Vines  and  Hobbs.  of  Reediaf)       ..  ..    Messrs.  Abbott,  Jenkiiis«nd  Abbott^  8,  New  Ian. 

tS^  *![V*n«l»  of  Berwick-npon-Tweed,  Esq.  ..    George  Knor.  4,  Bloomsbury  Square. 
nrilliam  Ody  Here,  3,  Small-street,  Bristol,  Esq.  .•    Messrs.   Bridges,   Mason    and  Bridges,    Princes 
«  .  ^        «  Street,  Bied  Lioa-sqaare* 

Jsmes  James.  Esq.,  (firm  Jsmes  and  Smythiea,)  of 

Aylosbory         ..  ..  ,,  „    Willjam  Meyriek,  9,  Fari|iTal*s-inn. 

tdirard  Jack8on,>of  Wiabeacb,  Esq.       , .  . .    Messrs.  Wing  and  Twining,  1,  Gray's  Inn-sqnare. 

John  Nutt,  of  Csnterbury.  Esq Bobert  Sontbee,  16,  Ely-placeJ 

Messrs.  Jsmes  and  Thomas  Roscoe,   KnuUford, 

(A.  U.  John  Hostage,  Chester,  Esq.)  ••   Messes.  Coie  and  Son,  4,  Adelphi-temoe.  Strand. 

John  Finehett  Maddoek,Towa  Clerk;  of  Chester,   John  Philpot,  jttn.,S,  Soutbsmpton-street,  Blooma- 

Esq.    .,  .,  .,  ,.  ,,  bury. 

Thomas  Pain,  of  Dorer,  Esq.  ••  .«  ..    Messrs.  Wrigbt  sad  Ki^gsford,  2S,  EssexHitreett 

Strand. 
Thoiaaa  Coode,  Esq.,  (firm  of  Coode,  Soos  sad   Messrs.  Ceede,  Brawn  sad  Kiagdon,  Id,  Bedford 

Shilsoo,)  of  St.AusteU    ..  ;.  ..  Viow. 

Wwrants  are  now  granted       ..  ..  .,    By  the  Sheriff  of  WASWicssHf  be. 

Wilson  Perry,  of  Whitehareo,  Esq.       . .  . .    William  Edward  Stubbs,  15,  Fumivsrs  Inn. 

John  Berber,  of  Derby,  Esq Messrs.  H.  and  C.  HaU,  16,  New  Bos welUcourt 

Frederick  Kitson,   (firm  Ssnders  sad  Kitsan,)  of 

wii.^*'!*' »  ^'**''     ••  ••  ••  ••    Messrs.  Beevor  and  Buckley,  J,  Gray's  Inn-square. 

Wilham  Manfield,  of  Dorchester,  Esq.  ..  ..    John  Bishop,  14,  Lincoln's  Inn  Fields. 

WfllmmEmersonWooler,  of  Durham,  Esq.         ..    Henry  Morgan  Vane,  Carltoa-chambers,  1«,  Re- 

gent-street. 
Richard  Bullock  Andrews,  of  Epping,  Esq.        ,,    Messrs.  Nelson  and  Wynn,  Gresham-plaoe,  Lorn* 

bard-street. 
JoM  LsidaMif,  of  Exeter,  Esq.  ..  ..    Messrs.  Clowes,  Wedlske  and^owes,  10.  King^ 

Bench-walk 
Robert  Wilton,  of  Gloucester,  Esq.,  f  A.  U.  John 

Burmp,  of  3,  Berkeley-st..  Gloucester,  Esq.)      George  Pleydell  Wiltoa,  1,  Rsymond-^bnildtngs. 
Edward  Pollard,  of  Gloueeater,  Esq.     ..  ..    Messrs.  Wauon,  Broughtons  and  Son,  5,  Falcon* 

square. 
Charles  Seagrim,  of  Wincheater,  Esq.  .        .        .   William    Braikenridge,    16,    Bartfett's-buildings, 

Rolbom. 
gsneia  Lewis  Bodenbsm,  of  Hereford,  Esq.        ..    Messrs.  Overtpn  snd  Ilngbss,  15,  Old  Jewry, 
Messrs.  Longmore  and  Sworder,  of  Hertford,       ••    Mesars.  Hawkins,  Bloxam,  Stocker  and  lUoxam,  9, 
•s  %       ,  -    ,  New  Boewell-eourC  .    '   ^ 

Edward  Jackson,  of  Wisbeach,  Esq.      ..  ,.    Messrs.  Wing  and  Twining,  1,  Gray's  Inn-square. 

Henry  Karslake,  of  4,  Regeot-street.   Waterloo-  Messrs.  Palmsr,  Fraaee  and  Palmer,  S4,  Bedleid* 

mace,  Esq.         ..  ,.  .,  ,.  row. 

Chttlee  Spilman  Todd,  of  Hull,  Esq.    •.  „    Messrs.  Hieks  and  Msrris,  5,  Gray*s-ian-square. 

Robert  Francis  Yarker.  of  Ulverstoo,  Esq.,  (A.  U.    Thomas  Jones  Mawe.  4,  New  Bridge-street,  Black- 
^J^^J^^  Richard  Wi]«>n,  of  Preston,  Esq.)  friars. 

William  Dewes.  of  Ashby-de-la-Zouch,  Esq.       .,    Messrs.  Parker,  Taylor  and  Roolie,  3,  Raymond- 
«r     .     M  buildiaffs,  Gny's  inn. 

^^^^^J!?^^  Moore,  ofNewSleaford,  Esq.  (A.U.   Mesef«.Taylor&  CottiasoD,f8, Great  JasMSHitffeee* 

H.  WUliams,  of  Lincoln.  Esq.)        . .  ..  Bedford-row. 

Richard  Mason,  of  Linoolo,  Esq.  .,  .,    Messrs.  Taylor  8c  CollissoQ,  f  8,  Great  Jsmes  street, 

•  *     «. ...    ^  Bedford-row. 

John  Philip  Dyatt,  eea..  ef  Litehfield,  Esq.  . .    Meesrs.  Baaler,  48,  Lineola%  laa  Fields. 

/Alexander  John  BayUa,  Esq.  84,  fiasingfasll-v    Secondaries  Ofiee.  5.  Basingball-street^ 
i^«  *^^      _  ••  ••  ..  ..  L    Messrs.  Jsmee  sad  WUlisaBttreheli,  14,  Red  Lion- 

I JAn  Adams  TiUeard,  Esq.  34,  Old  Jewry    ..  J  aqusrew 

C.  B.  For,  of  Newport.  Esq.,  (A.  U.  Messrs.  Pro- 

^Aere.  Towgood,  and  Fox,  of  Newport)         ..    George  Hall,  11,  New  BoaweR-eomt. 
0«Me  waugfa  Suble,  of  Newcastle-upon-Tyae, 

-^^«1'   *•*..       *••  '  ••    John  Steyenaea, 3.  Kiaf'^wad,  B<dfi»fd«»ow. 

JnteJee^b Blake,  Novwicb.  Esq.  (A.U.Messrs.   Messrs.  Wood  sad  Blske,  l,Feleoa-street,  Alders- 
^AdaeiT^reBd»ew,Norwieh)  ..  ..  gate-street. 

Mtph  Gaiaans,  eT  Norwieb,  Esq.         . .  . .    John  Mills,  3.  Brunserlek-iitBee,  City-road. 

litni^I«afet,ofKattamiig^BMi.  •«  •«    Xssars.  Grimeldi,  8«Mes  snd  Bara,  1,  CbptUU- 


eonrt. 
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Korthomberland 

Ifottiogbamsliira 

Ifottioglmm»  Town  of 
Oxfordfthire    . 
Poole,  Tovrn  of 

.  Badandsbire  . 
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Somenetsbire 
■Soutbamptoo,  Town 

Staffordsbire  . 

Suffolk .     .  : 

Surrey.  • 

Susaez  •         • 

Warwick  Bb  ire 

Wvitmoreland 
Wiltabire 

yroreeaterabire 

Worceater,  City  of 

Yorksbire       • 

•  York,  City  of 

Angleiey 

CarnarroDBbire 
Denbigbsbire . 
FlintBbire        # 

Merionetbabiro 

Montgoflnerysbire 

Breoonabire     • 
Cardiganabire  • 


of 


Carmartbenabiro 
Glamorganabire 


Pembrokeabire 
Kidnorabiro 


lAti  of  Sherifi,  ^^An^lytiettl  Diguipf  Cam9. 
.  Jamea  Henry  Hollia  Atkinaon.of  Apgerlon,  £aq. 
,   Jobn  Vere,  of  Carlton-upon-Trent,  Esq.  •• 


.   Jobn  Barber,  of  Nottingbaro,  Eaq.     »• 

.    Henry  Baskerville,  of  Crowfi!ey-park,  Henley-upon-Tbamea 

.  George  Antboney  Adams,  of  Hamwortby,  ?oole,  Esq.    •• 


.   Ricbard  Lucas,  of  Editb  Weston,  Esq. 

•  Josepb  Veaablea  Lovett,  of  Belmont,  near  Osweatryy  £8«i. 

.   John  Mattbew  Quantock,  of  Norton  Sub  Hamdoo,  Soath  PotkolttB,  Esq. 

•  Henry  Brett,  of  Soutbampton,  Eaq.    ••  ••  ••  •• 

•  Sir  Edward  Dolman  Scott,  of  Great  Barr,  Bart.  »• 

•  Henry  James  Cakes,  of  Nowlon-court,  Esq.    t.  ..  •• 


.  Joaepb  Bonsor,  of  Poulsden,  Esq.    .. 

.  William  Gratwicke  Kiogleside  Gratwtcke,  of  Ham,  Eac). 

•  George  Wbieldon,  of  Springfield- houae,  Esq.  ••  •• 

•  The  KigbtHoD.tbe  Eorl  of  TLanet  ..  •• 

•  Wadbam  Locke,  of  Asbton-faouse,  Codford  St.  Peter,  Esq. 

•  Edward  Gi«8ly  Stone,  of  CbamberVeourt,  Longdon,  Es<^. 

•  Edward  Webb,  of  Worceater,  Esq.    •• 

•  Josepb  Dent,  of  Ribaton-park,  Esq. 


•  George  Townsend  Andrew*,  of  York,  Esq.      ••  ••  ••  •• 

NORTH  WALES. 
.   the  Right  Hon.  Spencer  Bulkeley  Lord  Newboroagb,  oTTricddoa 

•  Thomaa  Wright,  of  Derwehfawr,  Carnarvon,  Esq.  ••  ••  •• 

.    Richard  Lloyd  Edwa'ds,  of  Nanborren.  near  PwUbeli^Camnnroiakii^KH. 

•  Llewellyn  Falkner  Lloyd,  of  Nannercb,  Eaq.    ••  ••  •• 

•  John  Griffith  Griffith,  of  Taltreuddyn-fawr,  Esq.  ••  ••  «• 

•  John  Gffley  Crewe  Read,  of  Llandinam«baU,  Esq.         ••  ••  •• 

SOUTH  WALES. 

•  RhysDarieaPowel,  ofGreig-y-Nos,  Esq.      ••  •*  ••  •• 

•  Mattbew  Davies,  of  Tanybwlch,  Aberyatwyth,  Esq.       ••  ••  •* 


Carmarthen,  Borough  of  •   Thomas  Wilton,  of  Carmarthen,  Esq. 


•  Sir  Jamea  Cockbum,  of  Ddolgnn,  Bart.  •*  ••  •« 

•  Nash  Vaugban  Edwarda  Vaugban,  of  Rbeola,  near  Neatb,  £s(f.    .. 


Haverfordweat,  Town  of  .   Franeia  Lemon,  of  HaTerfordweat,  Esq. 


William  H enry  Lewis,  of  Clynfiew,  Esq.         •  •  •  • 

.    Henry  Xitea,  of  Downfield  Kington,  Herefordabiffi,  E«q. 


This  has  been  compttad  bv  Xr..Leonard  Laidman,  Under-Slieridk'  Aecomit  Agont,  and  the  LiiAp*^ 
Maaters.  under  the  direction  of' the  Judges  of  the  Courts  of  Queen's  Bench,  Co^kimaB  IMca%  w 

c.  141.— Debtonaboud  in  tlie  penal  somo^ 
4,000/.,  the  condition  of  which  bond,  after  n* 
citing  that  the  obligor  was  indebted  to  tt» 
obligee  in  the  sum  of  2/)00l.,  and  that  tte 
latter  had  agreed  to  acoqit  andtdw  from  ue 
former,  interest  for  the  same  «t  tfis  n*e  of  5^ 


ANALYTICAL  DIGEST  OF  CASES, 

BBPOBTBD  IN  ALL  THB  GOUBTS, 

€^ottttii  of  tfommon  SLafo. 
CONSTRUCTION  OF  STATUTES, 

ANNUITY. 

Wkai  a  prmU  tf  m  amutUy  wUkm  53  6,  3, 


/K!r  cent  pfr  annmm^  pa^bkhrif-Tssrif, 


the  joint  lives  of  IheobMgse 


wk.'m 


JM€f  Skmjf^  ^.^jMO^Hta  Dignt  V  Cat:  4« 

Chariot  GriiBdi,  of  Nefrc«ft]e-apon-TjB«|Esii.    ••    Meisn.  Lnwreoee,  Crowty  and  Bowlby,  fS,  OM 

^  Fisb-street,  Uocton^  CommoDt. 

FbiUp  Bicbard  Falknar,  of  Newark,  Esq.  (A. IT.    Meaan.  Capea  aod  Stuart,  1»  Field-court,  Gray'a* 

J.Brewater,  ofNottingbam,  Esq.)  ••  ..  inn. 

Cbri8to|iber  Strann,  of  Nottingboin,  Eaq.  ••    Meaara.  Holme,  Lofltua  and  Young,  10,  New-inn. 

Samuel  Cooper,  of  Henley-upoa-Tbaaiea,  Eaq.      ••    Cbarlea  lierkt*ley,  5S,  Lincoln'a-inn-lietda. 
Heoiy  Mooring  Aldridge,  of  Poole.  Eaq.  ..    Meaara.  Skillieck  and  Hall,  19,  Soutbampton-build^ 

in<2:a.  Ch<incery-Une. 
Jobn  Torkingtoo,  of  Stamford,  Eaq.        . .  . .    J.  L.  Wrigbt,  *,  Soulb-aquare,  Grar^a-inn. 

Heasra.  Longueville  and  Williama,  of  Oaweatry. 

(A.  U.  Joahua  Jobn  Peele,  of  Sbrewabury,  Eaq.)   Meaara.  Dean  and  Son,  16,  Eaaez*atreet,  Strand.  ' 
Jobn  Nicboletia,  Souib  Petberton,  ^:aq.  •  •  •  •    Meaara.  Dvue,  61 ,  Lincoln'a-inn-lielda. 

KicbardBlancbard,  ofSoutbampton,  Eaq.  ••    Meaara.  d»ris.  Son  and  Campbell,  21,  Warwick^ 

atreet.  Kngeut-atreet. 
Robert  William  Hand,  of  Stofford.  Eaq.  ..    Meaan.  Wbiie,  Eyre  and  Wbite,  11,  Bedford-row. 

Jamea  Sparke,    Eaq.   (firm    Jackaon,   Spark    and 

Holmea,)  Bury  St.  Edmonda  ..  .,    Tbomaa  Henry  Dixon,  5,  New  Boawell-cAurt. 

Cbarlea  Jam^a  Abbott,  (firm  Abbott,  Jeokina  and    Meaara.    Abbott,  Jenkins  and   Abbott,    New-inn 

Abbott)  New  Inn,  London  ..  ••  Strand. 

Kicbard  Holmea,  of  Arundel,  Eaq.         ••  ..    Meaara.  Palmer,  France  and  Palmer,  24,  Bedford 

row. 
TbomaaHeatbyOfWanrick,  Esqv  •*  ••    Meaara.  Pitrendreigh  and  SteTcnaon,  1«,  South* 

aqnarov  Gray'a-inn. 
Jobn  lleelia,  of  Applebr,  Eaq,  ••  ••    George  Mouiisey  Gray,  9,  Staple-inn. 

Gabriel  Goldney,  of  Cbippenbam,  Eaq. ..  ••    Meaara.  Hilli*fr,  Lewia  and  HiUiar,  6,  Raymond* 

buildifiga. 
Milea  Manning  Beale  Cooper,   of   Upton*upon- 

Severn,  Eaq.       ..  ..  ..  ..    George  Hall.  11,  New  Boawall-court 

John  Stallanl,  of  Worceater,  Eaq.  •.  ..    Meaara.  Piuckneit  and  Adama,  17,  LiocolnVinn* 

fielda. 
Jobn  Corerdale,  of  4.  Bedford-row,  (A.  U.  William   Meaara.  Coverdale,  Lee  and  Purria.  4,  Bedford-row. 
Gray,  of  York,  Eaq.)        ..  ..  .,  Meaara.  L^we,  2,  Tanfield-court,  will  return 

Jury  Procesa  for  Spring  Aaaiaeay  I8i7. 
John  Jamea  Gutch,  of  York,  Eaq.  ..  ••    None  ever  appointed. 

NORTH    WALES. 

Robert  Prieb«rd,  of  Llwydiarth  Eagob,  Bangor,  Meaara.  Gregory,  Faulkner,  Gregory  and  Skinoir, 
E«q.     ••             ••             ••             ••             ..  l.Bedr.'rd  Uow. 

Jobn  Millingcon,  jun.,  of  Carnarvon,  Esq.  ••  Jobn  Wat«on  Walmaley,  12,  New-inn,  Strand. 

James  Vaugban  Horn,  of  Vale-street,  Denbigh, Eaq.  Jamea  Molynoux  Taylor,  11,  Fumivara-inn. 


R.  Wynne  Williama,  the  Temple,  London,  Eaq.,    Meaara.  Williama  and  H'Leod,  S,  Paper-buildings, 

(A.U.  C.W.Wyatt,St.Aaapb.Eaq^  -       " 

Jobn  Jonea,of  DolgeUy,  Eaq.  •• 


1.) 


Temple 
..    Meaara.  Sweeting  and  Byrne,  Soutbampton-build* 


inga,  Cbuncery-lane. 
iWb 


William  Yaaraky,  of  Wslcbpool,  Eaq.  ..  ..    Edwardf  Tbomaa  Wbitaker,  12,  Lineolo'a-inn-fieldf. 

SOUTH   WALES. 

Thomaa  William  Oakley,  of  Monmoutb,  Eaq.  (A.  U* 

David  TboBMa,  of  Brecon,  Eaq.      . .  ••    Henry  Hammond,  16,  Fumival*a4Rn. 

Frederick  RowUnd  Robert,  of  Aboryatwytb,  Eaq. ..    Meaara.  Hawkins,  Blozam,  Stocker  and  Blozam, 

Boawell-court. 
George  Thomas,  jun.,  of  Lamaa-street,Caruarthsn,   Meaara.  Rickards  and  Walker,  29,  LincoloVina- 
£aq.    ••  ..  ..  ..  ••  fields. 

John  Trail,  of  4,  Hare-court,  Temple,  London,  Eaq. 

(A.  U.  G.  Tbomaa,  Carmarthen,  Esq.)  ••    John  Trail,  4,  Hare-court,  Temple. 

Alexander  Culhbertaon,  of  Neath,  Eaq.  ••    Meaara.  Kowlaad,  Hacon  and  Rowland,  38,  Thread* 

needle-atreet. 
To  whom  all  Writa  muat  be  aent.  ••  ••    No  Agent  ever  appointed. 

Thomaa  Morgan,  of  Cardigan,  Esq.        •  •  •  •    Bl eaars.  Jones,  Trinder,  Tudway  and  Eyre,  1,  John* 

atreet,  Bedford-row* 
Benjamin  Bodenham,  of  Kiagton,  Esq.  •  •  .  •    Meaara.  Meredith  and  Reeve,  8,  New-aquare,  Irftt* 

oolnVion. 
lislied  by  bim  alao  contains  s  statement  of  abariffii*,  bailiffa',  and  auctiooeera'  fees,  as  now  allowed  by  tiM 
Exchequer. 


full  satislsctiop  and  discharge  of  the  debt,  pro- 
vided the  same  were  regularly  paid,  was  de- 
clared to  be,,  that  if  the  obligor  should  pay  the 
interest  in  the  manner  stipulated,  the  ubUgation 
ahould  be  void ;  but,  in  case  of  failure  in  pay- 
ment of  all  or  any  part  of  the  interest  for  28 
^ye  next  after  eacn  payment  should  become 
due,  the  eanie  batying  been  dcmendcd»  the  bond 


was  to  remain  in  full  force.  The  condition 
further  stated,  that  it  was  agreed  that,  in  caie 
of  failure  an  making  the  sevml  pajments  afore* 
said,  within  the  respective  times  uoresaid,  tbe 
bond,  or  any  payments  made  under  the  sam^ 
should  not  be  construed  or  taken  as  a  discbarge 
of  tbe  debt  of  2,000i.,  or  any  part  thereof,  but 
tbe  same  sbould  forthwith,  after  such  defouH^ 


lMeofliedMtadMifM»loiheobligee»  Mf  ex* 
ceuton,  &c.  fM(  cm  wpecM  dtammt  to  a 
plea  dieting  tbat  the  annaal  smn  in  the  condi- 
tion mentioned  was  granted  for  a  necuniary 
considenUaotty  and  that  no  memorial  was  ia» 
soiled  pursuant  to  the  53  O.  3,  c.  141,  that 
this  was  not  a  grant  of  an  aonnity  within  that 
statute. 

Whether  the  Annuity  Acts  apply  to  annuities 
granted  in  eoosidenition  of  the  forhearaBce  of 
pre-existing  debts  ■  "qpMBre,  Mmruiffe  r*  Mar* 
riage,  I  C.  B.  76l. 

Casef  cited  in  the  judgment :  Winter  ▼.  Moase- 
ley,  9  B.  &  Aid.  802 ;  Cumberland  ▼.  Kelley, 
3B.&Ad.  602. 

<         Reputed  own  ership  of  goods  obtained  by  fraud, 
\    — A,  hought  goods  from  B,  with  the  fraudu- 
lent intention  of  never  paying  for  them,  and 
kept  them  until  lus  bankruptcy.     Held,  that 
they  did  not  pass  to  AJe  assignees  under  the 
fiat  as  having  been  in  his  possession,  order, 
and  disposition  as  the  reputed  owner  thereof, 
with  the  consent  of  the  true  owner.    Load  v. 
Green,  15  M.  &  W.  216. 
Cases  cited  In  the  Judgment :  Lyon  r.  Wetdon, 
2  Bin^.  244 1  MUward  r.  Forbes,  4  Esp.  171 } 
Sinelair  v.  Stevensont  2  Bing.  617  ;  Haswell 
▼.  Hunt,  5  T.  K.  231,  a.  i  Joy  v^.  Campbell,  1 
Scb.  k  Lefroy,  $56. 

BUILDING   ACT. 

y«Mie.— The  Building  Act,  14  G.  3,  c.  7S, 
mm  an  act  "of  a  local  and  personal  nature/' 
and  therefore^  the  power,  given  by  the  100th 
section  of  that  aet»  of  pleadiog  the  general  issne 
and  giving  the  special  matter  io  evidence,  was 
ttken  away  by  the  stat.  A  &  6  Viet.  c.  97>  ••  3. 

The  defence,  that  the  venue  in  an  action 
against  a  person  for  an  act  done  in  pursuance 
of  the  Buildmg  Act,  14  G.  3,  c.  78,  was  not 
laid  in  Middlesex,  pursuant  to  the  100th  sect. 
of  that  act,  is  one  which  must  be  specially 
pleaded,  and  cannot  be  taken  advantage  of 
under  not  guilty.  Richards  v.  Easto,  16  M.  & 
W.244. 

CHAPEL   OF   BABB. 

Hoim^Im  or  pr0§€niaH9€.^Laps€,^Frhais 
statute. — ^A  private  act  of  parliament,  (7  G.  4, 
A.  D.  1826,)  after  providing  for  a  sale  of  glebe 
land,  and  the  erection  of  an  additional  church 
with  part  of  the  proceeds,  directed  that  the 
curate  of  the  new  church  should,  during  the 
incumbency  of  A.^  the  then  rector,  be  appointed 
by  him ;  and  that,  after  the  death,  avoidance, 
or  resignation  of  il.»  the  new  church  should 
become  the  principal  church,  with  all  Uie  ac- 
MstQined  i%hts,  inuDonities,  and  privileges 
impertaining  to  a  mother  church,  and  the  then 
cnnreh  should  become  and  be  deemed  a  chapel 
^ease  thefeto,  to* be  served  by  a  ministet  ca^ 
fable  of  having  cure  of  souls;  and  that  ''pa- 
tmace  of,  "or  right  of  presentathn  to,  the 
dtepd,  as  watt  as  the  right  of  patronage  of,  or 
Bight  atpresenteHion  to,  the  new  church,  should 
lia  vested  in  the  paitron  of  the  rectory,  hishdrv 
ttd  assigns,  so,  netertMess,  that  the  minister 
^iksehaps^shnntd  not  be  renuwMe  H  plm^ 


created  by  the  act  was  thereby  made  presenta. 
h'oe,  wad  not  donsoioe.    And» 

Semble,  that,  if  it  had  been  at  fint  donaltive^it 
Wduld  have  ceased  to  be  so  upon  a  nresenftaftion 
being  once  made  by  the  patron  to  the  onfiaaiy, 
followed  by  the  institution  and  induction  of 
tbepresentee.    Beg.  r.  Fslsf,  2  C  B.  66^ 

COPTMGRT. 

1.  DesMiiA^S  ^  6  rfel.o.  100,  Mtf  5  4- 7  Fier. 
e.  65. — Qmifret  wbether  a  meelumieal  eontiiv- 
ance  within  the  stem  of  a  parasol  for  rusing  or 
lowering  it  with  one  hand  it  **  a  desi^  for  the 
shape  or  configuration  of  an  article  of  manu- 
facture," within  the  5  &  6  Vict.  c.  lOOj  and  6  4 
7  Vict.  c.  65.  MiOingen  v.  Piekem^  I  C.  B. 
799. 

2.  Dramatic  representation, — 7  4*  8  Viet.  c. 
57.— Plaintiff,  under  stat.  3  &  4  W.  4,  c  15^ 
s.  2,  recovered  12/.  against  defendant  in  an 
action  of  debt  for  six  pofonnanees  of  a  dra^ 
matic  piece,  of  which  plaintiff  was  the  anthor, 
without  plaintiff's  consent ;  and  tiie  dedasa* 
tion  averred  that  40s.  was  the  greatest  damage 
siistained  for  each'  performance. 

Held,  that  this  was  a  debt  recovered,  within 
sUt.  7^8  Vict.  c.  96,  s.  57»  and  that  dAad- 
s^t  could  therefore  not  be  taken  upon  a  es.  ss. 
on  such  judgment.  FitzbaU  v.  Brooie,  6  (^  B. 
873. 

BXCISB. 

Spirits, — In^ortation  from  Ckmnnei  Jskade^ 
•^Although  stat.  3  &  4  W.  4,  c.  52,  s,  40,  in 
general  terms  authorises  importing  into  tiha 
ITmted  Kingdom  any  goods  of  the  prodnoe  or 
manufscture  of  Guernsey,  Jersey,  ^c^  from 
the  said  islands  on  payment  of  cooDtervaili^g 
duties,  such  goods  ars,  neteiihdefla,  aubjeot  in 
this  country  to  the  internal  regulationa  and  re- 
strunts  which  may  be  imposed  by  tlie  Cooh 
missioners  of  Excise,  under  sect.  52,  so  frr  ai 
the  same  will  apply  to  imported  goods. 

And  the  Commissionen  of  Ebow  hainag 
made  an  order  that  manafactarad  apirita  of  the 
Channel  Isfauids  of  tfandsnominatioa  of  BiifeHh 
brandy,  or  British  compounds ,  (defined  by 
stat  6  G.  4,  c.  80,  s.  101,  aad  5  &  5  VkfL  t. 
25,  8.  6,)  -should  not  be  admitted  by  penait 
into  the  stocks  of  rtetiftera  and  dealers  in  ^ 
United  Kingdom,  but  that  plain  Spirits,  certi- 
fied  to  be  the  produce  and  manufisurture  of  those 
islands,  mi|[ht  be  so  admitted,  subject  to  sB 
the  regulations  affecting  British  plaitt  ^ints» 
and  care  being  taken  that,  under  tnis  order,  no 
rectified  or  oolonred  or  cempotaided  spiel 
should  be  admitted. 

HeV*  that  the  ooBBftaisaioners  might  legdlf 
refuse  to  grant  permits  for  delivery  to  a  desler 
in  London  of  snirits  imported  from  Jersey,  os 
request  notes  wnich  did  not  suiBcientfy  describe 
the  spirits  to  show  that  ihty  were  admisRUe 
under  the  order.  Although,  on  applicatkm  for 
a  mandamus,  it  was  slated  on  aSdavit,  that  de 
spnits  were  m  foci  made  of  mnterials  tte 
^t>wth,  producsi  and  mamfbetttre  of  Janey, 
and  of  the  United  Idttgdom ;  thattlie  t 
vailtng  duty  bad  been  paid  I  add  ttMt< 
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wananta  firom  ih«  proper  officer  of  tlieciutoms 
liad  been  lo^^  at  the  Permit  OTfice.  Seg.  v. 
Excise  Cimmissioners,  6  Q.  B.  975. 

FRAUDS,  STATUTE   OF. 

1  •  Comtraetfor  an  interest  in  lands, — A  couat 
in  assumpsit  stated,  that  A.  was  the  occupier  of 
a  fann  as  tenant  to  one  Vs  that  B^  the  de- 
fendant, was  desirous  of  renting  the  farm  from 
Fir,  and  had  am>lied  to  and  requested  A.  to  sor- 
pender  and  relinquish  possession  thereof  to  F., 
and  to  endeavour  to  prevail  xxgon  V,  to  accept 
of  such  suntnder,  and  to  accept  A.  as  tenant 
in  lieu  of  J. ;  and  that,  in  consideration  that 

A.  would  surrender  and  relinquish  possession  of 
the  form  to  V.,  and  would  also  apply  to  F.  and 
endeavour  to  prevail  upon  him  to  accept  of  such 
surrender,  and  to  accept  B.  as  tenant  in  lieu  of 
the  niaintiff,  B,  promised  to  pay  A,  100/.,  when 
he  should  become  such  tenant.  It  then  averred 
that  A,  did  surrender  and  relinquish,  &c.,  and 
did  apply  to  and  endeavour  to  prevail  upon  V. 
to  accept  of  such  surrender,  and  to  accept  B. 
as  tenant  in  lien  of  A  ;  and  that  F.  accepted 
the  snrrender,  and  accepted  B.  as  tenant ;  but 

B.  refused  to  pajr  the  100/.  ^M,  that  this  was 
a  contract  for  an  mterest  in  or  concerning  lands; 
atid  therefone  that  the  special  count  could  only 
be  proved  bj  a  note  or  memorandum  in  writing 
in  conformity  with  the  4th  section  of  the 
Statute  of  Fhmds.  But,  \eU,  that  A,  was  en- 
titled ID  recovet*  the  lOOJf.  tipon  a  count  on  an 
account  stated,  upon  proof  that  B.  had,  smce 
lie  obtttned  nos«Mston  of  the  farm,  acknow- 
ledged his  Uaoility,  and  promised  to  pay  that 
auni-.     0)dhs^  v.  Ward,  1  C.  B.  858. 

Cases  cited  ia  the  judgment:  Price  t.  Leyburn, 
Cow'sN.P.C.  109;  Griffith  v.  Young,  If  £aer, 
513  ;  Buttemere  v.  Hayes,  6  M.  &  G.  54; 
ICnoirles  V.  Michel,  13  East.  249 ;  Highmore 
V.  Primrose,  5  M.  &  Sel.  65 ;  Pinchon  t.  Cbil- 
eoto,  3  C.  &  P.  t36;  Seago  v.  Deam^,  4  Bmg. 
4»»|  1  BI.  A  P.  fl27;  PsMOck  r.  llarrU,  10 
East,  104. 

PltAtnS  IN  MANUPACTURKB  ACTS. 

'ErremmfUM  reoiial  i/repeakd  steAute^ — Con* 
tnetion.-'Habeas  Coiyns.— The  atat.  17  G.  3,  c. 
56,  is  repealed,  so  far  as  relates  to  the  distri^u- 
tion  of  the  penalties  imposed  therehy,  by  the 
58  G.  3,  c.  51,  notwithstanding  the  erroneous 
recital  in  the  latter  act  of  the  13th  instead  of 
the  17th  G.  3. 

A  conviction  under  the  17  G.  3  c.  56,  s.  10, 
for  beinfir  in  possession  of  materials  suspected 
to  be  purloined  or  emhessled,  purported  to  be 
fluide  upon  the  mformation  on  oath  of  the  in- 
former  and  other  witnesses,  and  eonclnded  by 
directing  that  the  penalty  should  be  paid,  ap- 
p&td,  and  distributed,  as  the  law  directs,  ac- 
cordhsg  to  the  form  and  direction  oi  the  statute 
ia  mieh  case  made  and  provided. 

Heidi  lst»  That  as  the  application  of  the 
penaltiee  was  fisred  by  the  statute,  and  the  jus. 
tac««  had  Ji9  discratkm  thema*  the  ooimclfton 

Om  kyr  dirsets* 

Sndlfi  'Xtel  thesMwietioft  hftd  notisaied  tlM 
miakcm  oi  the 


defendant's  knowledge  of  their  havinff  been 
purloined  or  embeszled ;  nor  that  the  informer 
or  witnesses  were  sworn  in  the  presence  of  tb^ 
accused ;  nor  that  the  accused  nad  not,  when 
before  the  justices,  applied,  under  the  12tk 
section  of  the  act,  for  time  to  produce  the  parties 
from  whom  he  had  the  goods. 

3rdly.  That  it  was  sufficient  if  the  conviction 
followed  in  substance  the  form  given  by  the 
statute ;  and  that  it  was  no  objection  to  it,  that 
it  stated  the  information  to  have  been  on  the 
oath  of  the  informer  and  other  witnesses,  (for 
the  purpose  of  excluding  the  informer  from  any 
share  in  the  penalty);  or  that  the  conviction 
purported  to  nave  taken  place  in  a  township  / 
or  that  the  information  on  which  the  search* 
warrant  was  granted,  stated  only  that  the  in- 
former had  cause  to  suspect,  &c. 

Quare,  whether  the  vaUdity  of  a  conviction, 
when  the  right  to  remove  it  by  certiorari  is 
taken  away  by  statute,  can  be  questioned  on 
motion  for  a  habeas  corpus,  the  commitment 
not  being  before  the  court.  Boothroyd,  in  re, 
15  M.  &  W.  1 

See  Bankrupt. 

HtORWAT  ACT. 

Judffe^s  certificate.  —  Costs  tender  stat,  5^t 
W.  4,  c.  50,  s.  95.  —The  iudge  has  tto  power  to 
direct  the  costs  of  an  indictment  for  non-repair 
of  a  road,  preferred  by  the  direction  of  justicesL 
to  be  paid  out  of  the  highway-rate,  except 
whtef^  tnere  is  a  highjiray,  and  tne  lialMlity  tt» 
repair  it  is  in  dispute.  Therefore,  where  de- 
fendants had  been  acquitted  on  the  sole  ground 
that  the  road  in  Question  was  not  a  highway, 
and  the  judge  certified  for  costs  under  this  seo^ 
tion,  this  court  set  the  certificate  aside.  Reg»Vm 
Inhabitants  ofHeanor,  6  Q.  fi.  745. 

ROIISS-IIACINO. 

A  bet  of  10/.  on  a  legal  horse-race,  is  ^tbhl 
the  prohibition  of  the  9  Anne,  c.  14,  and  there- 
fore not  feeoveraMe  in  a  court  of  law. 

And  the  remedy  given  by  the  statute  Of  Anne 
is  not  suspended  by  the  operation  of  thi  7  &  8 
Vict.  cc.  3  and  53.  Thorpe  v.  CoimMn^  I 
C.  B.  990. 

Case  efied  ia  lbs  ieilf  meae :  Applegarth  v.  Coi^ 
lay,  tOM.tc  W.7tl9. 

mCLOSVBS  AOT* 
ComrfinKliofi  «^«— Certaitt  waste  hinds  in  the 
msnoc  of  Shipley,  to  the  soil  of  which,  aii4 
everythiog  eonstituting  the  soil,  the  lord  of  the 
manor  was  entitled,  wsrsi  hj  aa  Inclosttre  Aei^ 
55  G.  3,  c.  xviii.,  (which  recited  the  lord's  title^) 
taken  away  ismn  tiie  lord  and  allowed  to  com- 
mon«rs»  eMept  as  saved  by  the  3tod  dausii 
That  danse  reserved  to  the  lord  all  mines  and 
minerals,  of  what  natinv  and  kind  soever,  lyin^ 
and  being  wiihiu  or  imder  tiio  said  comraona 
or  waste  grounds,  in  as  full,  ample,  and  beno- 
fleial  a  nMnner,  to  all  intents  aM  psirposesi  as 
he  cocdd  or  mig^t  hsrs  hM  and  enjtfySd  llM 
same  ia  ease  die  said  «et  fasMi  fiol  beeh  laade j 
and  enselad,  tiuH  he  ahMliI  and  lli|fht  M  iH 
tiuMt  hereafter  htve»  held,  wis,  w«prk«  and  «§« 
)o]^  eftsliisiveif  «a  wines  Md  auosials,  «r  wiMi 
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nature  or  kind  soever,  within  or  nnder  tbe  said 
commons  and  waste  grounds,  with  full  liberty  of 
digging,  sinking,  searching  for,  winning,  and 
working  the  saia  mines  and  minerals,  and  carry- 
ing away  the  lead  ore,  lead,  coals,  iron-stone, 
and  fossils,  to  be  gotten  thereout:  provided 
that  the  lord,  in  the  searching  for  and  working 
the  said  mines  and  minerals,  should  keep  the 
first  layer  or  stratum  of  earth  separate  and  apart 
by  itself,  without  mixing  the  same  with  the 
lower  strata.  The  33rd  section  provided  for 
reimbursement  to  the  owners  of  aliotments,  for 
injury  done  by  searching  for  or  working  the 
mines  and  minerals :  Held,  that  the  reservation 
clause  must  be  construed  with  reference  to  the 
title  of  the  lord  to  the  whole  of  the  soil ;  and 
inasmuch  as  the  object  of  the  act  was  to  ^ive 
the  commissioners  the  surface  for  culfn'ation, 
and  leave  in  the  lord  what  it  did  not  take  away 
for  that  purpose,  the  word  "  minerals  "  must  be 
understood,  not  in  its  genen^l  sense,  signifying 
substances  containing  metals,  but  in  its  proper 
sense,  as  including  Si  fossil  bodies  or  matters 
dug  out  of  mines,  that  is,  ouarries  or  places 
where  anything  is  dug ;  and  this,  notwithstand- 
ing the  provision  in  the  latter  part  of  the  clause, 
authorizing  the  carrying  away  the  "  lead  ore, 
lead,  coals,  iron-stone,  and  fossils,"  as  fossils 
may  apply  to  stones  dug  in  ouarries :  therefore, 
that  this  clause  reserved  to  tne  lord  the  right  to 
the  stratum  of  stone  in  the  inclosed  lands. 
Earl  of  Rosse  v.  Wainman,  14  M.  &  W.  850. 

INSOLVENT. 

1.  For  what  debts  discharged.  —  Under  the 
Insolvent  Debtors  Act,  1  4-  3  Vict.  c.  UO,  s. 
75,  the  prisoner  is  discharged  only  as  to  the 
particular  debts  and  sums  of  money  mentioned 
m  his  schedule,  to  be  due  from  him  to  his  cre- 
ditors named  therein,  and  not  generally  as  to 
all  his  debts  then  due  to  such  creditors.  Leo- 
nard V.  Baker,  15  M.  &  W.  202. 

Case  cited  in  the  judgmeot:  Tyen  v.  Stunt,  7 
Scott,  349. 

2.  Remand  bg  commissioner  in  bankruptcg 
after  interim  protection  order,  7  4^  8  Vict,  e,  96. 
— Goods  vested  in  provisional  assignee. — When 
a  debtor  who  has  been  taken  in  execution  comes 
before  a  commissioner  in  bankruptcy  to  be  ex- 
amined after  an  interim  order  for  protection 
under  stat.  7  &  8  Vict.  c.  96,  the  commissioner 
has  power  to  remand ;  and  that  authority  is  in- 
cident to  his  power  of  adjudicating  on  the  pe- 
tition, and  is  not  limited  to  the  cases  enume- 
rated in  sect.  24.  Partington,  exparte,  6  Q.  B. 
649. 

.  3.  Habeas  Corpus.-^  Qutsre,  whether  the  be- 
nefit of  statute  7  &  8  Vict.  c.  96,  can  be  taken 
by  a  party  whose  effects  are  already  vested  in 
the  provisional  assignee  of  the  Insolvent 
Debtors'  Court,  under  statute  5  &  6  Vict.  c. 
116. 

But  the  commissioner  having,  on  petitbn 
under  statute  7  &  8  Vict.  c.  96,  decided  that 
the  benefit  of  the  act  could  not  be  so  taken,  and 
having  therefore  remanded  the  prisoner :  Held, 
(on  habeas  corpus,  and  return  of  the  commie* 
■ioner't  order,  showing  the  facte,)  that  the 


court  coiild  not  review  his  deciaoo.    Pcriiaf- 
ton,  Exparte,  6  Q.  B.  649. 

INSOLVRNT  debtors'  ACT,  (iBBI^ND). 

Construction  of— An  action  of  trespass  m- 
not  be  maintained  agunst  a  creditor,  who,  with- 
out malice,  sues  out  a  writ  of  ea,  sa,  upon  a 
judgment  regularly  obtained  by  him  against 
his  debtor,  after  the  debtor's  discharge  under 
the  Irish  Insolvent  Debtors'  Act,  3  &  4  VkL 
c.  107.  The  8l8t  &  82nd  tecte.  of  tliat  fltat 
do  not  render  the  writ  absolutely  illegal  and 
void  ah  initio,  but  only  give  the  debtor  a  ranedy, 
by  application  to  the  court  or  a  judge  for  his 
discharge  out  of  custody.  Ewart  ▼.  Jones,  14 
M.  &  W.  774  ;  S.  C.  31  L.  O.  1 15  ;  3  D.  &L. 
252;  32  L.  O.  151,563. 
Cases  cited  in  the  judgment :  Tarltoo  v.  Fiifcer, 

«  Doug.  676 ;  Yeamley  v.  Heane,  14  M.  &  W. 

Sn ;  Barker  v.  Braham.  3  Wils.  368 ;  Panan 

V.  Lloyd,  d  Wils.  34t. 

INTERPLRADBR   ACT. 

1.  The  Interpleader  Act,  1  &  2  W.  4.  c  58, 
s.  1,  does  not  apply  in  favour  of  a  party  who  b 
sued  by  a  person  trom  whom  he  has  bought 
goods,  for  the  price,  and  also  by  third  parties 
for  the  value  of  the  goods  in  trover.  SineyT. 
Sidney,  14  M.  &  W.  800;  S.  C.  31  L.  O.  203; 
3  D.  &  L.  250 ;  32  L.  O.  \%7»  540. 

2.  A  judge's  order,  made  under  the  6th 
sect,  of  the  Interpleader  Act,  directed  that  the 
goods  should  be  sold  by  the  sheriff,  and  the 
money  paid  into  court  to  abide  the  ereoC  of  an 
issue  to  be  tried  between  the  Claimant  and  the 
execution  creditor.  The  issue  was  tried,  and 
a  verdict  found  for  the  claimant,  who  thereupon 
brought  an  action  of  trespass  a^^nat  the 
sheriff,  for  breaking  and  entering  his  dwdBng- 
house,  and  seizing  his  goods  and  converting  iim 
to  his  own  use.  The  court  made  absolute  a 
rule  for  striking  out  so  much  of  the  dedantiin 
as  charged  the  seizure  and  conversion  oi  the 
goods. 

And  semble,  {per  Alderson,  6.  and  Ro{^,B.), 
the  proceedings  in  such  a  case  to  be  stajeA  al- 
together. Abbott  V.  Richards,  15  M.  &  W.  194. 

LIMITATIONS,   8TATCTB    OF. 

1.  Acknowledgment,  — The  following  letin 
written  by  the  defendant  to  a  clerk  of  iSt  plaia- 
tiff,  in  answer  to  an  application  for  payment  d 
the  debt :  Held,  not  sufficient  to  defeat  a  pies 
of  the  Statute  of  limitations :  "  I  will  not  fnl 
to  meet  Mr.  H.  (the  plaintiff)  on  lair  tenos, 
and  have  now  a  hope  that  before  perhaps  a 
week  from  this  date  I  shall  have  it  in  my 
power  to  pay  him,  at  all  events,  a  portion  ct 
the  debt,  when  we  shall  settle  about  the  fiqui- 
dation  of  the  balance.'*  Hart  v,  Premdergtsl, 
14  M.  &  W.  741.      . 

Cases  cited  in  the  judgment :  Tann«r  v.  Saift, 
6  U.  &  C.  60S  ;  9  ».  &  R.  549  ;  Gardacr  t. 
M'Mahon,  3  Q.  B.  561 ;  9  G.  &  D.  593. 

2.  Part  payments  where  there  art  iw  dahts» 
—  Semble,  that  where  there  are  two  dear  aad 
undisputed  debte,  the  case  ia  not  takm  oat  of 
the  Statote  of  limitattont  at  to  either  dab^  hy 
evideooe  of  apait  paymMit  witfaia  •■ 
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not  specilieally  appropriated  to  the  one  debt  or 
tothe  other. 

To  debt  for  principal  and  intereat  on  a  pro- 
miaaorj  note  for  130l.«  dated  in  1837,  with  a 
ooant  for  work  and  labour,  the  defendant  in 
1845,  pleaded  respectively  nonfeciij  and  nim- 
91111111  i»dMtaiM»,  and  to  tne  whole,  the  Statute 
of  limitations.  At  the  trial  the  note  was  duly 
proved;  and  it  appeared,  that  in  1834  there 
nad  been  a  settlement  of  interest  thereon,  but 
that  althoagh  small  sums  of  money  had  oc. 
caaionally  been  handed  by  the  defendant  to  the 
L  plaintiff,  there  had  been  no  <p0C|/Sc  payment  of 
the  note  since  that  period. 

Besides  the  principal  and  interest  on  the  note, 
the  plaintiff  claimed  to  be  entitled  to  recover 
wages  as  a  domestic  servant  from  1837  to  Oct. 
1844.  There  was  conflicting  evidence  as  to  the 
terms  upon  which  the  plaintiff,  who  was  a  dis- 
tant relation  of  the  defendant,  had  become  an 
inmate  of  his  house,  the  defendant  insisting 
that  there  had  been  no  contract  for  wages,  and 
that  the  occasional  payments  relied  on  by  the 
plaintiff,  were  mere  donations. 

The  jniy  found  a  verdict  for  the  plaintiff  for 
wages,  at  the  rate  of  7L  per  annum  for  the  first 
eleven  years,  and  at  5/.  per  annvm  for  the  last 
six :  and  as  to  the  count  on  the  note,  it  was 
reserved  for  the  court  to  say  whether  or  not 
there  was  any  evidence  from  which  a  jury 
would  be  warranted  in  inferring  that  the  pay- 
ments proved,  had  been  made  on  account  of  the 
debt  due  on  the  note ;  with  liberty  to  the  de- 
fendant to  move  to  reduce  the  verdict : 

Held,  that  inasmuch  as  the  defendant  had, 
throughout,  denied  the  existence  of  any  debt 
for  wages,  the  jury  were  warranted  in  finding 
the  payments  to  have  been  part  payments  on 
account  of  the  note;  and  consequently,  that 
the  plaintiff  was  entitled  to  retain  his  verdict 
in  respect  of  so  much  of  the  issues  as  related 
to  the  first  count,  and  for  wages  for  the  last 
six  years  in  respect  of  those  parts  of  the  issues 
which  related  to  the  second  count.  Bum  v. 
BomUtm,  2  C.  B.  476. 

PILOT  ACT. 

Construction  of,  —  llie  2nd  section  of  the 
Pilot  Act,  6  G.  4,  c.  125,  enacts,  that  all  vessels 
sailing,  as  well  up  and  down,  or  upon  the  rirers 
Thames  or  Medway,  &c.,  between  Orfordness 
and  London  Bridge,  to  the  Downs,  &c.,  (ex- 
cept as  thereinafter  provided,)  shall  be  piloted 
by  pilots  licensed  by  the  Trinity  House.    The 
SStn  section  imposes  penalties  on  masters  act- 
ing as  pilots,  after  a  licensed  pilot  has  offered 
to  take  charge  of  the  vessel.    Section  62  pro- 
videSy  "  that  nothing  in  that  act  contained  shall 
extend,  or  be  construed  to  extend,  to  subject  to 
apy  penalty  the  master  or  mate  of  any  snip  or 
veasel,  being  the  owner  or  part  owner  of  such 
ship  or  vessel,  and  residing  at  Dover,  Deal,  or 
the  Isle  of  Thanet,  for  conducting  or  piloting 
roch  his  own  ship  or  vessel /rom  any  one  of  the 
places  aforesaid,  up  or  down  the  rivers  Thames 
or  Medway,  or  into  or  out  of  any  port  or  place 
iritlun  the  iurisdiction  of  the  Uinque  Ports  :" 
JHfeid,  that  the  "places  aforesaid,''  in  the  section. 


Dovet,  Deia,  and  the  Isle  of  Thanet ;  that, 
therefore,  the  clause  excef>ts  from  penalties 
such  masters  only  as  navigate  their  vessels 
from  Dover,  Deal,  or  the  Isle  of  llianet;  and, 
consequently,  that  the  penalties  imposed  by 
section  66  were  recoverable  from  a  master 
piloting  his  own  vessel  on  a  foreign  voyage 
commencing  in  the  port  of  London,  although 
he  was  a  part  owner,  and  resident  in  the  Ide  of 
Thanet  fVUHams  v.  Newton,  14  M.  &  W* 
747. 
Case  cited  in  the  judgment :  HammoDd  v.  Tre* 
msyne,  Chitt.  Stst.  917,  n. 

POLICE   ACT. 

Justification,  kaviny  view  of  offence. — Oimer 
of  house  disrurded.— The  54th  section  of  the 
Metropolitan  Police  Act,  (2  &  3  Vict.  c.  47,) 
imposes  a  penalty  upon  any  person  who  shsJl 
wiljfuUy  and  wantonly  disturb  any  inhabitant 
by  pulling  or  ringing  any  door  bell,  or  knock- 
ing at  any  door,  without  lawful  excuse,  and' 
section  63  empowers  any  constable  belonging 
to  the  metropolitan-police  district  to  take  into 
custody,  witnout  warrant,  any  person  who  shall, 
"within  view"  of  such  constable,  offend 
against  the  act. 

Sect.  66  enacts,  "  that  any  person /otmd  com^ 
mitting  any  offence  punishaole  either  upon  in- 
dictment or  as  a  misdemeanor  upon  summary 
conviction,  by  virtue  of  this  act,  may  be  taken 
into  custody,  without  a  warrant,  by  any  con- 
stable, or  may  be  apprehended  by  the  owner  of 
the  property  on  or  with  respect  to  which  the 
offence  shaU  be  committed,  or  by  his  servant, 
or  any  person  authorized  by  him,  and  may  be 
detained  until  he  can  be  delivered  into  the  cus- 
tody of  a  constable  to  be  dealt  with  according 
to  law." 

In  trsspass  by  A.  apiinst  B.  for  false  im- 
prisonment, J3.  was  justified  on  the  ground  of 
il.  having  wilfiiUy  and  without  excuse,  within 
view  of  the  constable  who  apprehended  her,  an- 
noyed and  disturbed  the  defendant  and  his 
family  by  knocking  and  ringing  at  his  door : 
Held,  that,  to  support  this  plea  under  sections 
54  and  63,  it  was  necessary  to  prove  the  offence 
to  have  been  committed  within  %aew  of  the  con- 
stable. And,  held,  that  the  plea  afforded  no 
justification,  under  section  66,  inasmuch  as  it 
did  not  allege  that  A.  was  "  found  committing  " 
the  offence  at  the  time  of  apprehension,  or  that 
B,  was  the  otrner  of  the  property  on,  or  with 
respect  to  which  the  offence  was  committed. 
Sinmons  v.  MilUngen,  2  C.  B.  524. 

RAILWAY. 

1.  Sale  of  Shares^'-'The  26th  section  of  the 
Joint  Stock  Registration  Act,  (7  &  8  Vict.  c. 
100,)  which  prohibits  the  sale  of  shares  before 
complete  registration  in  any  joint-stock  com« 
pany  form^  after  the  1st  November,  1844, 
does  not  apply  to  railway  companies  requiring 
an  act  of  parliament.  Young  v.  Smith,  15  M.  £ 
W.  121. 

2.  Joint  Stock  Companies'  Registration  Act, '^ 
llie  Leeds  and  Bradford  Railway  Company  was 
incorporated  by  act  of  Parliament  before  the 
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l«l  of  Nor.  1844.  Aftir  thit  dbjr  tlw  compwiy 
Diiolved  to  noderUke  llie  Ibnantiofi  of  an  »- 
teiuuMi  line  of  laihrty  from  lh«  Ltedf  aad 
9n^ord  railway  at  Sbtpley  to  Coine.  A  pai^ 
lionentary  contract  wu  duly  catered  into  ae> 
CKffdinffly*  which  nctt«d»  ^thai  it  had  been 
deemed  expediciit  that  a  railway  ahonld  be 
made  by  the  Leeds  and  Bndmd  Raikray 
Company  f rem  Sluplev  to  ColDe»  inezleMion 
of  and  uniting  with  tne  parliamentary  line  of 
tiie  Leeds  and  Bradford  Railway.''  An  act  of 
parliament  was  accordingly  obtained,  intituled, 
''An  Act  of  Parliament  to  enable  the  Leeds 
and  Bradford  Railway  Company  to  make  a 
branch  from  Shipley  to  Colne."  The  shares  in 
this  line  were  allotted  and  offered  to  the  shme- 
boldera  in  the  Leeds  and  Bradford  line ;  but 
there  were,  at  the  time  of  the  passing  of  the  act, 
flhareholdere  in  the  extennon  line  irao  were  not 
ahareholdera  in  the  Leeds  and  Bradford  line : 
HeU,  that  the  shaieholders  in  the  Shipley  and 
C<dne  Railway  did  not  constitaHe  a  company, 
the  formation  of  which  waa  commenced  after 
t^  1st  day  of  Norember,  1844,  withm  the 
9Mming  of  the  stat  7  &  8  Vict,  c  110,  a.  3. 
8hmo  V.  HoUgmd,  15  M.  &  W.  136. 

3.  Constntciion  of  Act. — ^A  railway  act  pro- 
vided, that  in  case  of  refusal  by  the  ownen  of 
land  required  lor  the  imhra^r,  to  accept  thepnr- 
diase-money,  or  compensation  awarded  by  a 
jury,  &c.,  the  money  mi|^  be  deposited  in  die 
Bank  of  England  to  the  credit  of  the  parties  in- 
terested in  the  lands,  in  the  name  of  the  Ac- 
countant-General  of  the  Court  of  Chancery. 
The  comnany  were  prohibited  from  entering  on 
lands  without  oonsent,  till  piqrment  or  deposit 
in  the  bank,  of  the  purchase  money  or  compen- 
aation.  Another  dause  enacted,  that  if  the 
company  should  wilJuUy  enter  upon  and  take 
possession  of  any  lands  without  consent,  or 
without  having  made  such  payment  or  deposit, 
they  should  forfeit  to  the  jpntf  in  posaessmn  a 
psinltv  of  102.,  to  be  recovered  before  justices  ; 
and  that  if  they  should,  after  conviction  in 
such  penalty,  or  after  notice  from  the  party  in 
possession,  continue  in  umUmM  fo$nuion  o! 
fluch  lands,  they  should  be  liable  to  forfeit  251, 
a  day,  to  be  recoverable  by  action:  Proviso, 
that  nothing  herein  contained  should  subject 
the  compsny  to  the  pavment  of  any  such 
penalties  as  sforesaid,  if  they  should  hoitd  Jide, 
and  without  coHusioa,  have  pud  or  depoiUed 
the  eompensation  agreed  or  awaided  to  oe  paid 
lor  such  lands  to  any  person  whom  they  might 
reasonably  believe  to  be  entitled  to  the  lands, 
though  he  were  not  legallv  entitled  thereto. 
The  company,  bondfde,  ana  without  collusion, 
look  possession  of  lands  m  respect  of  which 
compensation  had  been  awarded  by  a  jury 
under  the  act,  after  they  had  deposited  the 
amount,  without  having  performed  certain  con- 
ditions precedent  to  their  right  so  to  deposit  it, 
and  Vtttained  such  possession  after  notice :  HM, 
ftat  they  were  protected  by  die  proviso  from 
liability  to  the  penalty  of  25/.  a  day :  HM,  also, 
tiiat  the  word  -  wilfully  -  in  the  above  dause 
applied  only  to  the  first  branch  of  it.  Hmiekin^ 
mm  V.  MsacAester,  Bary,  mtd  Ro$smdmie  Rail'' 
wojf  Cfrnpany,  11  M.  &  W.  314. 


4*  3imtdQHtM9»  -^~  By  ihfb  2t  orwidi  and 
Brandon  Rulway  Company  Act,  7  Vkft.  c  IS^ 
(local,  panottri,  and  piAlie,)  a.  231,  dm 
nanv  wein  empowmd  to  build  aiid 
bridoe  over  &  csftsin  rivur»  keeping^  n 
height  idiove  the  water,  and  aeertainwidtk  el 
wamr-way.  They  had  proeeeded  m  tba  c«m- 
stniction  of  the  bridge,  leavipg  a  laaa  width  and 
height  than  pnscribed,  wiierenpon  tba  propria 
tmraofammontharivnrwhooe  flov  of  water 
was  inmred  thereby,  wrote  reoairiiig  thorn  to 
make  It  of  the  width  and  height  praaolbed  by 
the  act  To  this  the  soliator  of  tbe  taihn^ 
company  replied  that  the  eocDpony  wonAd  maka 
it  of  the  required  hdglit,  but  as  to  tba  eCher 
matter  referred  to  in  the  letter,  they  were  m» 
structed  to  accept  service  of  any  peoceaa  whiA 
the  parties  might  think  proper  to  inmsa.  A  s»- 
cond  and  then  a  third  letter  were  written  leqair- 
ing  compliance,  to  wluch  the  company  retnroei 
no  answer.  It  however  appeased  tbatdse  coai* 
pany  had  aince  proceeded  to  make  oonM  of  the 
alterations  required ;  HM,  that,  under  these 
circumstances,  there  had  been  a  anlBeiettt  r»> 
fnral  towarrsnt  the  iasntng  a  mawdamna. 

The  same  section  which  empowered  tbeesn- 
pany  to  build  and  repmr  die  bridge,  ensctsd, 
that  in  the  event  of  the  bridge  not  b^ag  ba£l^ 
maintttned,  and  repaired,  it  sboold  be  bwfid 
for  the  owner  of  the  adjoining  laado  to  do  so^ 
and  for  a  justioe  of  the  peaoe  to  order  the  com- 
pany to  pay  him  the  cxpeneoa  of  ao  desy: 
HM,  that  the  partiea  were  not  compsOsd  to 
take  the  course  pcnnted  out  by  thia  aenon^bot 
nught  proceed  by  mandamua.  JRe^.  v.  Nenridk 
orndBramdomBaiimfKCampaaj^^  D.&L.38S. 

5.  MsadoMS.— By  the  London  and  Blvib. 
wall  Baihray  Act,  6  &  7  W.  4,  c  123,  (hMsl 
personal,  and  public,)  sect.  27,  tbe  coats,  ftcL 
of  a  jury  to  assess  compenasjtion  are,  where  the 
jury  find  a  neater  sum  by  their  verdict  tha 
that  offered  by  the  company,  to  be  boras  br 
the  company,  and  ^  such  ciMts,  dinygea,  and 


expenaea  shall  be  settled  and  detomuned  hf 
the  sheriff,"  &c.,  with  a.  power  of  distna^ 
in  case  the  same  shall  not  be  paid  within  a 
limited  time.  By  the  37th  Sect,  the  costs  of 
deducing  title  are  to  be  borne  by  the  company; 
and  by  s.  38,  in  case  the  partiea  cannot  agree 
as  to  the  amount  of  such  costs  of  dednoi^ 
title,  &c.,  they  are  to  be  ascertained  liy  one  of 
the  Mastere  of  the  Court  of  Exchequer,  sad 
that  court  may  order  their  pavment  accordh^ip 
Held,  that  the  court  would  not  grant  a  msn- 
damus  to  the  company  to  pay  the  coats  of  an 
inquiry,  and  of  deducinff  tide  to  premiaes  in- 
jured by  the  proximity  of  the  railway,  wborte 
amount  of  such  costs  had  not  been  first  saeer- 
tained  in  the  mode  pointed  out  by  Uie  act. 
Rep.  V.  London  and  BtaekftoO  Raihpmjf  Com- 
pony,  3  D.  &  L.  399. 

6.  Cofiipeasa/toa. — Power  of  twh^. — Clssse 
prokibUiM  certiorari, — By  a  railway  act,  (7  W. 
4,  and  1  Vict.  c.  xxii.,)  it  was  enacted  that,  lor 
settling  differences  between  Uie  company  sad 
owners  of  land,  the  company  shoula  iesoe  a 
warrant  commanding  the  sheriff  to  iitt|isnmd, 
&c.,  a  jury,  which  jury  shouM  **  inqfoire  oi* 
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J  aodj^  a  verdict  for  the  nun  of  money 
to  be  paid»  **  by  way  of  Ba^faction  or  com- 
penaation,'*  "  for  the  damagea  ^*  anstained  from 
die  company's  acta.  It  was  also  provided  tliat 
no  proceedings  liad  in  pursnance  of  the  act 
should  be  qnashed  or  vacated  for  want  of 
form^  or  removed  by  certiorari.  The  company 
issued  their  warrant  to  the  sheriff  commanding 
him  to  impaimel  a  jary  '*  for  the  purpose  (u 
iiiquiring  of^  assessing^  and  giving  a  verdict 
Jbr,  the  sum  of  money,  (if  any)  to  be  paid  to 
C  by  way  of  satisfaction  or  compensation  for 
damages  (if  any)  which  shall  have  been  done," 
^c.  The  jury,  on  the  inquisition  in  pursuance 
of  this  warrant,  found  tlutt  C.  "had  not  sus- 
tained anv  damage ;"  "  therefore,  it  was  con- 
sidered tnat  no  damages  or  sum  of  money  be 
assessed/' &c.    HM, 

1st,  That  the  jury,  even  though  the  words 
''if  any"  had  not  been  in  the  warranty  would 
still  have  been  authorized  to  find  that  there 
was  no  damage.    And  consequently, 

2ndly»  That  the  words  in  the  warrant  did  not 
vary  the  duty  imposed  upon  the  jury,  or  pre- 
vent the  warrant  from  being  in  pursuance  of 
the  act    Therefore, 

3rdly,  That  the  proceedings  were  within  the 
jurisdiction  conferred  by  the  act»  and  no 
certiorari  lay.  Reg.  v.  Idmeasier  and  Pregtom 
Junction  Railway  Conqkuuf,  6  Q.  B.  759. 

•TAMP. 

1.  JVoevrarfBoti.—il^aNeii/.— The  following 
document  was  given  in  evidence  bv  a  defend- 
ant in  replevin  in  support  of  his  right  to  dis- 
train as  bailiff  of  J.  W, .— - 1.  /.  IT.,  of,  Itc., 
having,  on  the  tth  of  October,  1843,  borrowed 
from  J.  P.,  [the  defendant]  300/.,  did  then 
pledge  with  him  certain  title-deeds  of  houses 
IB  T.,  in  order  to  secure  to  him  3001.  with  in- 
terest. I  did  then  authoriae  /.  i*.  to  receive 
the  rents  of  the  said  houses  dming  my  right 
and  ittterest  therein ;  and  I  hereby  conUrm  and 
make  valid  all  acts,  distresses,  &c.,  pattieukrly 
a  dsstress  on  fV,  P.,  [the  plaintiff,]  tenant  of 
one  of  the  said  houses,  by  the  said  J.  P.>  and 
otlMT  proeeediuffs  made  or  taken,  or  to  be 
made  or  taken,  by  the  said  /.  P.,  to  the  end 
that  the  rente  and  profits  of  the  said  bouses 
may  be  received  and  taken  by  the  said  J.  P. 
during  all  my  estate  and  enterest.    (Signed,) 

J.  wr 

Held,  that  this  document  did  not  require  a 
stamp,  either  as  an  agreement  accompanied 
with  a  deposit  of  title-deeds  for  making  a  mort- 
gagee, or  as  an  authority  to  distrain,  or  as  an 
agresmeiit.     Tyk  v.  Partridge,  15  M.  &  W. 

2.  Promissory  no/e.— The  pluntiff  deposited 
with  the  defendant  the  sum  of  6001.,  for  the 
purpose  of  a  speculation  in  foreign  stock,  and 
the  defendant  signed  the  following  msmo^ 
random :--'' Bristol,  Aug.  14,  1843.  Memo- 
randvm.  Mr.  S.  has  this  day  deposited  with 
me  600/.,  on  the  sale  of  10,3001.,  3i.  per  cent. 
Spanish,  to  be  retained  on  demand:''  HeU 
that  this  was  not  a  promissory  note,  tokd  did 
not  rem^e  a  stamp  as  such,  Sibntr.THpf^ 
IS  M.\  W.  23. 


3.  L^aey  ditty,  36  O.  3,  o.  69,  s.  37.— By 

an  instrument  purporting  to  be  the  will  of  8., 
deceased,  the  whole  of  S/s  personalty,  amount- 
ing in  the  net  to  12,748/.,  was  beoueathed  la 
J.,  a  stranger  in  blood,  who  was  maae  executor. 
J.  took  out  probate,  and  paid  the  duty  of  10 
per  cent,  on  the  whde  amount.  Afterwards  T., 
the  next  of  kin  to  S.,  disputed  the  wiU,  on  the 
ground  that  8.  was  not  of  disposing  mind.  J. 
paid  6,000/.  to  T.,  and  consented  thai  the  will 
should  be  revoked,  and  administration  taken 
out  by  T.,  who  in  consideration  thereof,  re- 
leased to  /.  her  claim  on  the  12,748.  T.,  from 
her  nearness  in  blood,  was  liable  to  a  duty  of 
less  than  10  per  cent :  Held,  that  under  stat. 
36  G.  3,  c.  52,  8.  37,  /.  was  entitled  to  a  re- 
turn of  duty,  not  only  on  the  6,000/.  but  also 
on  the  remaining  6,748/.,  and  that  the  duty  on 
the  whole  12,748/.  was  to  be  accounted  for  be- 
tween T.  and  the  Commissioners  of  Stamps,  as 
duty  charged  on  T.,  at  the  lower  rate.  Reg. 
V.  GomnUssioners  cf  Stamps,  6  Q.  B.  657. 

4.  Bond,  — A  bond  conditioned  for  the  pay- 
ment to  bankers  of  all  sums  of  money,  not  ex-» 
ceeding  in  the  whole  1,000/.,  which  uom  tima 
to  time  should  be  and  remain  due  from  tha 
obligor  to  the  bankers  on  iht  balance  of  his 
account  current,  together  with  such  inters^  and 
commtMioti  as  should  be  due  to  the  said  bankers* 
and  all  customary  and  incidental  charges  for 
stamps,  &c.,  requires  a  stamp  only  on  the  prin- 
cipal sum  of  1,000/.    F^h  v.  Botherham,  16 

yTk  w.  39. 

Cmm  cited  in  the  judgment :  Doe  d.  dcroton,  v. 
Soatth.  3  Bing.  146  ;  1  M.  &  Scott,  230 ;  Doe 
d.  Jennaa  ▼.  birder,  3  BIng.  IT.  C.  9f ;  3  Scott, 
40r ;  Paddoii  v.  Bartiott,  2  Ad.lt  E.  9;  4  N. 
&  M«  1 ;  Doe  d.  Meroeroa  v.  Bragg,  8  Ad.  dc 
E.6S0;  3N.&F.644. 

USURY. 

Deposit  of  real  securities, — 2  ^  3  Vict,  e,  37» 
s,  1,  not  relro^ective,— The  exception  in  the 
2  &  3  Vict.  c.  37,  (continued  by  3  &  4  Vict,  c 
83,  4  &  5  Vict.  c.  54,)  as  to  loans  or  forbear* 
ance  of  any  money  upon  security  of  lands, 
tenements,  or  hereaitaments,  or  any  estate  or 
interest  therein,  is  not  retrospective. 

A.  became  indebted  to  B,  in  1,000/.  upon 
bills  discounted  at  usurious  interest,  (unce  tht 
7  W.  4,  and  1  Vict.  c.  80,)  and  bein^  after- 
wards pressed  for  payment,  deposited  with  B,,  a 
coQatenil  security,  a  deed  for  securing  an  ai^ 
nuity  payable  out  of  real  property,  nothii^ 
being  said  at  the  time  as  to  the  rate  of  interest 
to  be  paid  for  the  further  forbearance.  A  bill 
for  1,000/.  was  afterwards  given  by  A.  to  B,  'm, 
respect  of  the  debt,  and  renewed  from  time  to 
time  at  10/.  per  cent,  interest.  All  this  took 
place  prior  to  the  passing  of  the  2  &  3  Vict,  c 
37 :  Held,  that  the  8ubee(|uent  dealing  in  re- 
spect of  the  bills  did  not  invalidate  the  deposit 
of  the  deed.    JSk;/{  v.  Co/esMn,  2  C.  B.  268. 

Cases  eiled  ia  the  judgmeat :  Coooep  t.  lieafcs» 
9A.&E.3S6;  4  N.  &  M.  30S;  Dernigtas 
V.  CoUis,  5  N.C.Sat;  7  Scott,  S0«;  Dos 
d.  Haugbton  v.  King,  ti  M«  &  W.333. 


Si^erwr  C<mrts ;  Lord  Ckaneeihr.'^Bolk. 
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ftorlf  €%xif  crnan 
DingwaUv.  Hmming.    Feb.  24th,  1847. 

MBW  ORDBR8  (nO.  125).— C08T8   OF   BILL  OF 
DI8COVBBY.— ATTACHMBNT. 

Tke  l2Sth  Order  of  May,  1845,  is  not  ap- 
plicable to  the  case  qf  a  plaintiff  at  law, 
being  also  a  defendant  in  equity,  who  files  a 
.  hill  for  discovery  in  aid  of  his  action,  al- 
though the  subject-matter  is  the  same  in  the 
action  and  suit.  Therefore,  a  defendant, 
when  he  has  put  in  his  answer  to  such  a  bill, 
may  obtain  an  order  of  course  for  (he  pay- 
ment of  his  costs,  and  a  writ  of  attachment 
may  be  issued  on  nonpayment. 

This  was  an  appeal  from  the  Yice-Chancellor 
of  England,  who  had  decided  that  under  the 
drcumstances  reported  below,  the  125th  of  the 
New  General  Orders  was  appticable,  and  that 
ihe  41st  Order  of  August,  1841,  was,  as  being 
inconsistent  with  the  above,  abrogated  and  dis- 
charged by  the  latter  part  of  the  Ist  of  the  New 
Orders. 

Mr.  Rolt  for  the  defendant  stated,  that  the 
plaintiff,  Dingwall,  had  brought  an  action 
against  Hemming  and  another,  executors  and 
devisees  in  trust  of  a  certain  testator,  to  restrain 
which  they  had  filed  a  bill  against  Dingwall, 
praying  mief  and  the  eommon  injunction. 
Subsequently  to  the  dissolution  of  this  injunc- 
tion, Dingwall  filed  his  present  bill  for  dis- 
covery in  aid  of  his  action,  but  not  referring  to 
or   mentioning    the  defendant's  bill.      After 

Sitting  in  his  answer  to  the  bill  of  discovery, 
e  defendant  obtained  an  order  of  course  for 
his  costs,  and  upon  the  nonpayment  of  them, 
sued  out  a  writ  of  attachment,  under  which 
Dingwall  was  taken  and  imprisoned.  Upon 
motion  before  the  Vice-Chancellor  of  England, 
on  the  18th  instant,  his  Honour  held,  that  it 
was  irregular  to  obtun  an  order  of  course  for 
the  costs  of  the  defendant's  answer  to  the  bill 
of  discovery,  as  the  plaintiff,  being  also  a  de- 
fendant to  a  bill  of  relief,  came  within  the  ap- 
I^ieation  of  the  125th  Order  of  May,  1845, 
which  declares  that  *'  the  costs  of  a  bill  of  dis- 
covery filed  by  any  defendant  to  a  bill  for  relief 
are  to  be  costs  in  the  original  cause,  unless  the 
court  otherwise  orders."  His  Honour  was  of 
Opiiiion  that  this  order  virtually  repealed  the 
4l«t  of  those  of  August,  1841 ;  viz.,— "That 
where  a  defendant  in  equity  files  a  cross  bill 
Bgainst  the  plaintiff  in  equity  for  discovery 
ooly,  the  costs  of  such  bill  and  of  the  answer 
thereto,  shall  be  in  the  discretion  of  the  court 
at  the  hearing  of  the  original  cause."  The 
order  of  course  obtained  by  Hemming  was  con- 
quently  discharged,  and  Dmgwall  released  from 
pHson. 

Mr.  RioU  submitted,  that  his  Honour's  de- 


doet  not  apply  to  the  case  of  a  pbinlilF  at  law 
fihng  a  bill  for  discovery  in  aid  of  bis  action; 
and  that  he  was  not  brought  within  its  appEca- 
tion  by  the  circumstance  of  being  made  a  de- 
fendant to  a  bill  for  relief  filed  against  him  by 
the  defendant  at  law. 

Mr.  Stuart  and  Mr.  Southgaie  relied  upon  the 
difference  in  the  wording  of  the  two  general 
orders.  That  of  the  125th  Order  was  soffi- 
cientiy  general  to  include  the  present  case. 
The  subject-matter  was  the  same  in  the  action 
and  in  the  suit.  At  all  events,  the  defendaat 
to  the  bill  of  discovery  should  have  given  notice 
to  the  plaintiff  of  the  application  to  obtain  an 
order  for  payment  of  the  costs,  and  ought  not 
to  have  proceeded  exparte,  as  the  defendant 
was  aware  that  doubts  on  this  subject  existed 
amongst  the  clerks  of  records  and  writs. 

The  case  of  Westfield  v.  SHpwith,  1  PhiL  ^7, 
was  cited  during  the  argument. 

The  Lord  Chancellor,  without  hearing  s 
reply,  observed  that  it  was  plain  the  125th  of 
the  new  orders  referred  only  to  a  biD  for  dis- 
covery, in  aid  of  the  suit,  as  otherwise,  it  would 
extend  to  all  bills  of  discovery,  even  to  cases 
unconnected  with  the  suit ;  and  thus  payment 
of  the  costs  might  be  delaved  until  the  liearing 
of  a  suit  not  remting  to  the  bill  of  disoorcry. 
The  words  "cross  biir'  mentioned  in  the  41  st 
Order  of  August,  1841,  are  not  mentioned  io 
the  125th  of  the  New  Orders.  In  the  present 
instlmce  no  allusion  is  made  to  the  original  smt 
in  the  bill  of  discovery ;  in  fact  the  Jatfier  wis 
in  aid  of  the  proceedings  at  law  and  uncoil, 
nected  with  that  suit.  Unless  prevented  by  the 
new  orders,  a  defendant  to  a  bill  of  diacomy 
is  entitled  to  his  costs  as  of  course,  the  order 
for  which,  if  irregular,  may  be  set  aside. 

His  Lordship  therefore  discharged  his 
Honour's  order  of  the  18th  instant,  but  refosed 
Mr.  Rolfs  application  for  an  order  to  reaane 
proceedings  agunst  Dingwall  under  the  fonner 
process,  and  remarked  that  the  eflfect  of  the 
present  decree  would  be  to  undo  tl^  conse- 
quences of  the  Vice-Chancellor's. 

I1ie  costs  in  the  court  below  wen  not  gireiu 
Mr.  Southgate  having  suggested  that  they  wen 
not  asked  ror  in  the  notice  of  tlua  motion. 


HolM  Court., 
Mostyn  v.  Spencer.    Feb.  3rd,  1847. 

PAYMBKT  OUT  OF   COURT. 

Monfy  paid  into  court  in  a  suit  to  which  three 
persons  were  parties  will  not  be  d&reded  to 
be  paid  out  to  two  of  suck  persons  only 
upon  motion. 

This  was  a  motion  to  pay  out  of  court  a  sum 
of  money  under  the  following  circumstances  :— 
Lord  Mostyn  was  surety  for  a  person  of  tbe 
name  of  Pugh,  who  was  indebted  to  tiie  then 
existing  Bank  of  Manchester.  The  bask 
brought  an  action  against  Lord  Mostyn,  where- 
upon he  filed  his  bill  against  Spencer,  the 
officer  oC  the  bank  in  whcMe  name  the  actkn 


.«UL»«.  1—  ..*^««^.     A**  *i.^  !««*!.  rk  J      '^M  brought,  and  Pugh,  in  which  he  obtained 
cmon  was  erroneous;  that  the  125tii  Order L^  injunction  againirt  the  bank  on  tenns  of 
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bringing  the  monev  into  court  Reference  had 
been  nuule  to  the  Master  in  thia  auit,  and  he 
had  made  his  report,  to  which  exceptions  had 
been  taken,  but  not  disposed  of.  Pngh  was 
now  dead,  and  Lord  Mostyn  and  Mr.  Spencer 
had  agreed  that  the  money  in  court  shonld  be 
divided  between  them,  and  the  present  motion 
sought  to  carry  out  that  arrangement. 

Mr.  Craia  for  the  motion. 

Mr.  Teea  appeared  to  consent  on  the  part  of 
Mr.  Spencer,  but  suggested  that  there  was  a 
diflBciJty  in  directing  money  in  which,  upon  the 
record,  three  parties  appeared  to  have  an  in- 
terest,  to  be  paid  out  to  two  of  them  only  upon 
motion. 

Lord  Ltmgdale  said  that  the  proper  course 
wonld  be  to  set  the  cause  down  as  a  short  cause 
on  the  exceptions,  and  for  further  directions, 
when  such  order  might  be  made,  as  the  cir- 
cumstances required. 


Vitu^i^nttllox  Knfgtt  IBmct. 
Morriwn  v.  Morrison,    Jan.  25th,  184/. 

LAW  OF   CHINA. 

Mr.  Wigrams  for  the  plaintiff,  said,  the  bUl 
was  filed  by  Mrs.  Morrison,  widow  of  the  late 
Dr.  Morrison,  who  died  in  China  in  1836,  hav* 
ing  previously  made  his  will,  appointing  Mrs. 
Morrison  executrix.  The  plaintiff  proved  the 
will.  In  1843,  John  Robert  Morrison,  (eldest 
son  of  the  late  Dr.  Morrison,  and  Member  of 
the  British  Council  in  China,)  died ;  his  wiU, 
however,  not  having  been  found  for  some  time, 
it  was  concluded  that  he  had  died  intestate. 
Under  this  impression,  letters  of  administration 
were  granted  by  the  Ecclesiastical  Court  in 
England  to  Mary  Rebecca  Motrison,  as  heiress- 
Bt-Uw,  she  being  only  sister  of  John  Robert 
Morrison,  the  children  of  Dr.  Morrison  and 
bis  first  wife.  The  whole'  of  the  property,  real 
and  personal,  was  sold  by  the  agents  in  China, 
and  a  portion  of  the  assets  realized  paid  to 
MaryR.Morrison,asadmini8tratrix.  Eventually 
tbe  will  of  J.  R.  Morrison  was  discovered  in 
China,  forwarded  to  England,  and  delivered  to 
the  family.  It  was  then  found  that  the  testator 
had  died  possessed  of  certain  landed  property 
in  China,  and  a  considerable  sum  of  money, 
amounting  to  several  thousand  Spanish  dollars ; 
that  he  had  admitted  himself  indebted  to  his 
father's  estate  in  various  sums,  had  made  be- 
quests to  his  step-mother  and  his  brothers  and 
aistera,  and  had  appointed  the  plaintiff  execu- 
trix of  big  will.  Toe  letters  of  administration 
granted  to  Mary  R.  Morrison  were  revoked, 
the  plaintiff  proved  the  will,  and  instituted  the 
present  suit,  and  prayed  that  it  might  be  re- 
ferred to  the  Master,  to  take  an  account  of  the 
assets  derived  from  the  estate  of  J.  R.  Morrison, 
that  the  sum  which  she  might  be  found  entitled 
to  be  fnid  to  her,  and  that  the  respective  in- 
terests of  the  defendants  might  be  ascertained. 

The  Vtee^CkaneeUar,  A  question  of  domieile 
may  arise  here;  it  is  doubtful  whether  the 
lestetor  was  not  a  Chinese  subject. 

Mr.  Wigram*  He  was,  no  doubt,  bom  in 
Kngbndy  and  a  Britidi  subject. 


The  Viee-ChaneeUor,  I  do  not  mean  to  say 
he  was  a  Chinese  bom  subject ;  but  the  Em* 
peror  of  China  has,  I  apprehend,  authority  over 
all  persons  who  settie  in  his  dominions. 

Mr.  'I^ram.  Bv  certain  treaties,  different 
parts  of  dhina  have  become  British  settlements. 

The  Vice'Chancellor,  In  the  celebrated  case 
of  Colonel  Thornton,  who  died  in  France^  a 
question  arose  as  to  his  domicile,  whether  he 
was  not  in  fact  a  French  subject,  and  whether 
his  property  should  not  be  administered  ac« 
cording  to  toe  provisions  of  the  French  law.  I 
should  w^ih  to  near  something  of  the  Chinese 
law,  if  such  information  can  be  afforded. 

Mr.  Wigram  submitted  that  the  testatoi 
might  be  considered,  for  the  purposes  of  his 
will,  domiciled  in  England,  and  then  read  the 
proposed  minutes  of  reference  to  the  Master* 

Mr.  Temple,  (with  whom  was  Mr.  Egan,)  for 
the  defendants,  submitted  that  minutes  asking 
an  inquiry  whether  the  propertv  had  been  pro- 
perly sold,  should  be  altered.  The  sale  in 
China  took  place  under  the  impression  that  Mr. 
J.  R.  Morrison  had  died  intestate.  The  assets 
were  received  by  Miss  Morrison,  under  that 
impression,  and  therefore  Miss  Morrison  should 
only  be  required  to  account  for  the  moneys 
received  under  these  peculiar  circumstances. 

The  Vice-chancellor  was  of  opinion  that  the 
Master  should  be  directed,  in  making  his  report, 
to  state  special  circumstances,  and  particularly 
whether  the  land  in  China  was  freehold  or 
leasehold. 


Swinnerton  v.  Heming.    Feb.  9th,  1847. 

AWARD.  —  SUBMISSION.  — CONSTRUCTION.-- 

9  &  10  w.  3,  c.  15,  s.  2. 
Il  is  unnecessary  that  a  party  desirous  of 
making  a  submission  to  an  award  a  rule  qf 
court,  should  apply  within  the  period  limited 
by  the  9^  10  FT.  3,  c.  15,  s.  2,  for  setting 
aside  the  award.      Where  the  notice  of 
m/otian  stated  that  the  application  would  be 
made  to  make  the  "submission  and  the 
award "  a  rule  of  court,  it  was  held,  thai 
"the submission"  alone  could  be  made  a 
rule  of  court, 
Mr.  James  Parker  and   Mr.  Metcalfe,  in 
favour  of  whose  clients  the  award  had  been 
made,  moved  to  make  tbe  submission  to  it  a  rule 
of  court.    The  facts  of  the  case  will  be  found 
reported  in  3  Phillips,  79*    The  suit  was  insti- 
tuted in  March,  1843.    The  matters  were  re* 
ferred  to  arbitration,  and  the  awud  was  made 
in  March,  1845.    It  was  contended  that  either 
party  was  at  liberty  to  apply  to  make  the  sub- 
mission a  rule  of  court  within  any  reasonable 
period  after  the  award  was  made,  no  time  being 
limited  by  the  statute  9  &  10  W.  3,  c.  15. 
Watson  on  Awards,  pp.  43,  267 ;    WiUiatnsom 
V.  Page,  1  Hare,  267 ;  Pownall  v.  King,  6  Vet. 
10 ;  Smiih  v.  Symes,  5  Madd*  74.    The  award 
could  not  be  enforced  until  the  submission  waft 
made  a  rule  of  court. 

Mr.  RoU    and  Mr.   fVrifhi   opposed   the 
motion,   which  they   submitted   was   to   be 
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Hoverned  hj  the  vords  of  the  statute  9  &  10 
W.  3,  c.  15,  8.  2,  which  authorizes  the  court 
of  law  or  equity  ia  which  the  rule  for  snbnus- 
sion  to  urbitrators  was  made,  to  set  aside  any 
ohitration  or  umpirage  procured  by  corruption 
or  undue  means,  upon  complaint  made  before 
the  last  day  of  the  next  term  after  such  aibitra- 
tioD  or  umpirage  made  and  published  to  the 
fMuties.  The  award  was  bioaing  and  concli>- 
sive,  unless  complaint  were  made  before  the 
last  day  of  the  term  after  it  was  made.  Mta- 
sellbrook  y.  Dunkim,  9  Bing.  605 ;  2  Moo.  &  Sc. 
740 ;  Spettigne  7.  Carpenter,  3  P.  Wms.  361 ; 
Fownm  V.  jfiCtJi^f,  6  Ves.  9 ;  Fetheretone  v. 
Cooper,  9  Ves.  68.  The  object  of  the  statute 
was  to  prevent  delay.  The  court  might  look  at 
lAxe  award  to  discover  that  it  was  void^  and 
therefore  thai  it  would  be  useless  to  make  the 
submission  a  rule  of  court. 

Mr.  Parker  in  reply.  ITie  case  of  Fetherttone 
▼.  Cooper  establishee  that  the  court  cannot  look 
at  the  award  for  the  purpose  of  deciding 
whether  it  is  good  or  bad,  until  they  havejuris- 
diction  by  making  it  a  rule  of  court.  2  "ndd's 
Pkuct  345;  DavM  v.  Getty,  1  Sim.  &  St.  411 ; 
Nichob  v.  Roe,  5  Sim.  156;  S.  C.  3  M.  &  K. 
431. 

Sir  James  Wigram,  V.  C.  Upon  the  con- 
struction of  the  statute  I  have  no  doubt.  The 
decisions  are  quite  in  accordance  with  this  view 
of  the  case.  There  was  at  one  time  a  ouestion, 
whether  the  submission  could  be  maoe  a  rule 
of  court  after  the  award  made,  but  when  the 
court  of  law  construed,  as  they  have  now  done, 
that  the  submiisaion  might  be  made  a  rule  after 
the  award,  they  got  over  all  questions  as  to  the 
words  of  the  act.  Then  comes  the  question, 
whether  it  is  a  ratwnal  conclusion  to  hold  that 
the  submission  may  be  made  a  rule  of  court  at 
my  time  after  the  award,  or  whether  the  party 
who  seeks  to  noake  it  a  rule  of  court  must  apply 
to  do  so  before  the  expiration  of  the  time 
limited  for  setting  it  aside,  although  after  the 
sward  is  made.  I  see  no  ground  for  eoming  to 
this  cenclusiop.  Each  party  has  a  dear  right 
4o  make  the  submission  a  rule  of  court  Parties 
who  are  prudent  would  do  so  ia  the  first  in- 
•tance ;  at  all  events,  the  party  against  whom 
it  is  made  does  not  acquiesce  in  it  or  adopt  it, 
by  nuGung  the  submission  a  rule  of  court.  I 
do  not  think  I  can  upon  my  own  view  of  the 
case,— certdunly  not  aft^  the  cases  cited  ibrti- 
fying  my  opimon, — hold  that  there  is  here  any 
ODJection  to  the  application  to  make  the  sub.- 
inission  a  rule  of  court.  The  second  question 
stands  precisely  upon  the  same  ground.  X  un- 
derstand the  practice  to  be  as  stated  in  Mr. 
Watson's  book.  There  seems  no  reason  why 
the  practice  of  the  Court  of  Chancery  in  this 
r^pect  should  differ  from  the  practice  of  a 
court  of  law.  Why  is  the  court  in  this  stage 
of  the  cause  to  hear  the  defence  to  be  made  i 
The  notice  of  motion  asks  that  the  submission 
and  award  should  he  made  a  rule  of  court.  'Ibe 
order  must  be  merely  that  the  suhmiSfitMi 
should  be  so  made  a  rule. 


(Before  the  Four  Judges^) 
JVarimg  y.  SmiiL    Hilsiy  Term*  1S47* 

SAHKEUPT.— J>IS0flA«OB.'--CB»nFiCa«B. 

Om  appUeaiiem  to  mjwdge  eii  ekmmhere,  wmim 
the  hif^  Viet.  e.  ItS,  s.  42,  to  disdborye 
out  qfemtodif  a  bamkrupi  eommUfedim  ss»> 
emtion,  the  proimetmm  qf  ^  ^eriSfnde  frem 
the  Court  o/BmUtrupieg  witt  moi  qf  Meeff 
entitle  kim  tokis  diseknyes  but  H  ts  essi- 
peientjor  the  party  omeeimf  hie  liisntsijf 
to  shorn  by  tffidtnrii  tkit  f Ae  isaliiyJ'  te 
been  yuUty  of  gmmmg  soie  to  hrimp  km 
within  tke  provisions  of  the  3Bth  seeOmu 

An  appHcation  had  been  made  to  a  judge  at 
chambers  to  discharge  out  of  custody  a  baak- 
rupt  who  had  obtained  his  certificate  from  die 
Commissioner  of  Bankrupts  at  Bristol,  but  the 
learned  judge  dismissed  tne  summons  because 
affidavits  were  adduced  to  show  tl<at  the  bank- 
rupt  had  been  gnky  of  gaming  witUn  tlie 
meaning  of  the  38th  section  of  the  5  &  6  VicL 
c.  122.  An  application  was  then  made  to  tibe 
full  court  for  the  disdiarge  of  the  ]>risoner,  bat 
the  codrt  held  that  they  had  no  oriiginal  jans* 
diction  to  entertain  the  motion.*  Another  sa» 
mons  was  then  tsken  ooi  before  ths  aane  jodflB 
at  rhawbers,  which  was  dismisard  with  esrti 
for  the  reasons  before  stated. 

Mr.  H^alioa  now  moved  to  aet  aside  the 
order  of  the  learned  jfldge  so  for  as  it  lehtod  to 
Tlie  statute  5  &  6  Vict.  cl22,  a.  4S, 
"that  if  any  sudi  bankrupt  sbaU  be 
in  ezeeution  for  such  debt,  datsa,  or  d^ 
mand,  where  jud^pneat  hss  been  obtained  b^ 
fore  the  confirmation  of  his  certificate*  it  shsi 
be  lawfol  for  say  jndge  of  ^  eooit  ohida 
judgment  has  been  so  obtained,  on  audi  haak^ 
iwpt's  prododng  his  certificate,  to  order  hit 
discharge,  Sec"  The  meaning  of  those  wacds 
"itsbaUbeUiwfulforanyjudge'*  nmat  ana 
that  it  is  imperative  apon  lum«  on  die  plndB^' 
tionof  a  valid  certificate,  to  dureci  the  diarhgy 
of  tiw  bankrupt.  The  va&dst^  of  the  certifiaH 
might  be  considered  in  an  action,  bat  it  coaid 
never  have  been  the  intentum  of  the  legiafc 
as  expressed  in  the  42nd  section,  that  a  I 
mpt's  certificate  when  once  aUowed  by  a  < 
petent  tribonal  conhi  be  dispulod  on  aft 
in  the  manner  which  has  been  porsoad  so  tbe 
present  instance.    He  cited  Hughes  ▼•  Marky^ 

Cmr.mh.wmit. 
Lord  Denmum,  C  J.,  delivered  the  j 
oftheeonrt.     This  was  an  app 
ander  the  5  &6  Vict,  c  122,  s.43,  to  < 
a  bankrupt  out  of  caatody  on  tiae  grooad  tfaift 
Uie  certificate  absohitely  entitled  him  to  his  dii^ 
d»arge ;  that  the  eonrt  in  bankruptcy  had  ex- 
clusive jurisdiction,  and  that  its  ceir''"' 

condnsiveon  thatpsint;  or  that  iff 
of  the  foct  did  befong  to  the 
courts,  then  the  foeft  was  natter  for  < 
befoDB  a  Jory,  and  not  by  afidant  hsfine  a 
OntldsgnMmditi 


•  tSsa  0krimgy. 

^  lBam.lklMLM»Hol^ 


rF*'S* 
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the  ditduBige  ougbt  to  have  been  granted^  and 
that  the  summons  ought  to  have  been  dis- 
missed. The  court  is  of  opinion  that  effect 
must  be  given  in  everv  court  to  the  provisions 
of  tbe  38th  wetkm,  which  reiidered  the  certifi- 
cate void  in  certain  events.  The  court  before 
which  such  a  certificate  is  brought  must  act 
judicially  upon  it,  and  if  the  certificate  were 
staled  to  be  void  on  a  matter  of  fact,  the  court 
ittiist  decide  that  question  as  it  woukl  any  other 
brought  under  its  notice.  This  principle  has 
been  established  in  various  cases.  It  was 
further  said,  that  the  party  opposing  the  dis- 
duune  must  fJles^  some  simple  fact  in  avoid- 
ance of  the  certificate,  that  he  oould  not  before 
the  judge  go  into  any  fresh  facts  not  before  ad* 
jndicated  upon  by  the  Court  of  Bankruptcy* 
and  the  court  has  oeen  pressed  with  the  incon- 
veiuence  which  they  would  experience  in  trving 
a  new  series  of  facts.  There  is  no  rule  ot  law 
to  make  the  trying  of  facts  by  affidavit  im- 
proper. In  some  cases  there  is  no  other  mode 
of  trving  them>  and  the  inconvenience  which  it ; 
has  been  said  would  arise  is  not  sufficient  to 
jortify  the  judgea  in  avoiding  the  labour  when 
a  statute  requires  it  to  be  done.  The  court  has 
no  option*  but  is  bound  to  maintain  the  order. 

Rule  refused. 


forty  i 
UMbee 


Cnmman  9Ieiuf. 
Doe  V.  Roe.    Hilary  Term,  Jan.  26,  184lr. 

JUDGMBNT     AGAINST    CASUAL    EJECTOR. — 
IMMATERIAL   DEFECTS   IN  DECLARATION. 

J%e  omission  of  the  court  in  the  title  of  a  de- 
claration in  ejectment  t  and  of  the  vfiwe  in 
the  margin,  where  the  former  appears  in  the 
notice  at  the  foot,  and  the  latter  in  the  hodtf 
qf  the  dsdaration,  are  immaterial  on  an  op- 
plication  for  judgment  against  the  C€unal 
ejector, 
Morris  applied  in  this  case  for  judgment 
agUDst  the  casual  ejector.    The  circumstances 
which  rendered  a  special  appUcation  necessary 
were — first,  that  in  entitling  the  declaration  the 
name  of  the  court  was  omitted,  although  stated 
m  tile  notice  at  the  foot  thereof;  and  secondly, 
that  the  venue  did  not  appear  in  the  margin, 
but  was  corKctiv  stated  in  the  body  of  the  de- 
claration.    Neitner  of  these  omissions,  it  was 
submitted,  was  material,  on  the  authority  of 
the  cases  of  Doe  d.  Tattersall  v.  Roe,  8  Dowl. 
612,  and  Doe  d,  Goodwin  v.  Roe,  3  Dowl.  323. 

Rule  granted. 


Caurt  at  er^m^ttr* 

Lowes  and  another^  assignees,  v.  Bott, 
Term,  29th  Jan.  1847. 


Hikry 


A8SIONBS8  OP  BAMX«UPr*--JCDOMB8IT   A8 

IN   CA8B   OF    A  NONSUIT.— SECURITY     FOR 

C08T8. 

.  Jb  mm  «0tM  iy  A»  mss^mest^  m  bmnkr^t, 
tkeplamti/s  Uia§  tks  ^jfusial  ass^fuss  and 
the  creditors^  assignee,  the  former  obtaksed 
a  Tide  to  stag  proeeed&ngs  nntil  secaritgfor 


-^Lam  PmrnoHems.  4Si 

.M  giesn.    The  drfeadmt  was  8D 

^  jto  that  rule,  and  the  seemritg  mot  kmf^ 
sng  been  given,  and  the  proeeedings  in  eon* 
eequenee  staged,  the  defendant  mooed  for 
judgment  as  in  case  of  a  nonsuit,  Held^ 
that  he  wof  entitled  to  judgment, 

Teis  was  a  mk  for  judgment  as  in  case  ot 
a  nonsuit.  The  action  was  brought  by  tbe  as- 
signees of  a  bankrupt,  the  plaintiffs  being  the 
official  assignee  and  the  creditors'  assigneeu 
The  action  had  been  commenced  without  th8 
knowledge  of  the  official  assignee,  and  in  Mi- 
chaelmas Term  he  obtained  a  rule  calling  on 
the  creditors*  assignee  to  show  cause  why  a]| 
proceedings  shouM  not  be  staved  until  security 
for  costs  was  given  him  by  the  creditors'  ac« 
signee.  That  rule  was  made  absolute  on  the 
last  day  of  Michaelmas  Term.  No  security 
was  given,  and  in  the  present  term  the  defend- 
ant moved  for  judgment  as  in  case  of  a  nonsuit* 

Cleasbg  showed  cause,  and  argued  that  nk 
the  proceedings  were  stayed  by  the  rule  of 
court,  the  defendant  was  not  in  a  situation  to 
move  for  judgment  as  in  case  of  a  nonsuit. 

IFtiilw,  for  the  offidal  aasigziee,  arffued^  that 
as  his  name  had  been  used  without  his  antho* 
rit)r,  he  was  justified  in  calling  on  the  creditors* 
assignee  to  give  security  for  costs.  Spicer  ▼• 
Wood,  2  C.  &  J.  165;  2  Chit.  Arch.  10/1; 
WhUehead  v.  Hughes,  9  C.  &  M.  818. 

Hoggins,  for  the  defendant,  contepded,  that 
the  defendant  could  not  be  deprived  of  his  right 
to  move  for  judgment  as  in  case  of  a  nonsini^ 
by  a  rule  of  court  to  which  he  was  no  party. 

PoUoek,  €.  B.  The  rule  must  be  absolute. 
If  the  official  assignee  wanted  to  stay  the  pro- 
ceedings altogether,  he  should  have  made  the 
defendant  a  party  to  the  rule  calling  on  the 
other  assignee  to  give  security  for  costs.  As 
he  has  not  done  so,  th^  court  must  constme 
tiiat  rule  as  ordering  the  creditors'  assignee  to 
proceed  no  further  without  giving  security  for 
costs. 

Parke,  B.  We  tnust  construe  the  ride  witfc 
refoienceto  the  rights  of  the  defendant,  and 
therefore  meaning  that  no  voluntary  proceedrag 
should  be  taken  until  security  for  costs  was 
given.  That  does  not  restrain  the  defendant 
from  moving  for  judgment  as  in  case  of  a  non« 
suit. 

Alderson,  B.  The  only  reasonable  construc- 
tion whtc^  can  be  put  upon  the  rule  to  which 
the  defendant  was  no  party  is,  that  tbe  one 
plaintiff  restrains  the  other  from  proceeding 
until  security  be  given  for  costs.  If  it  were  not 
so  in  every  action  brought  by  two  plaintiffs, 
they  might,  when  Uabk  for  costs,  get  a  rule  one 
against  the  other  for  a  stay  of  proceedings, 

Piatt,  B.,  concurred. 

Role  absolute. 


LAW   PROMOTIONS   AND  APPOINT- 
.MENTS. 

l%BQttee»wu,«a  Feb.4ds  pleased  te  ooafor 
thebowNir  of  Kaighthood  upon  £dfrard  Vaughsn 
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'WiUiflms,  Etq^  one  of  tba  JadgM  of  hor  Majcttjr'g 
Court  of  Common  Pleas. 

.  The  Qaoen  wm,  on  Feb.  S4di«  |»lensod  to  confer 
the  hon(yir  of  Knighthood  upon  David  Dondae, 
Esq.,  her  Majesty*!  Solicitor-General. 

I1ie  Queen  was,  on  Feb.  «4th,  pleased  to  eonfer 
the  honour  of  Knighthood  upon  Christopher  Raw- 
linson,  Esq.,  Recorder  of  Prince  of  Wales's  Island, 
Singapore  and  Malacca. 

The  Queen  has  been  pleased  to  appoint  James 
Watson  Sheriff,  Esq.,  to  be  her  Majesty's  Solicitor- 
General  for  the  Island  of  Antigua* — From  the  Zon- 
d^  OaxeUe,  of  26th  Feb. 

PROCEEDINGS  IN  PARLIAMENT  RE- 
LATING TO  THE  LAW. 

ftouf  c  of  WLcxH. 

NBW  BILLS  IN   PROORR88. 

Repeal  of  Insolvency  Jurisdiction  of  Courts 
of  Bankruptcy,  Abolishing  Court  of  Review, 
and  Reducing  Number  of  Commisnoners.*  For 
2nd  reading.  Lord  Brougham.  See  the 
bill,  p.  411,  ante. 

Custody  of  Offenders.  For  2nd  reading. 
Earl  Grey. 

Government  of  Prisoners.  For  2nd  reading. 
Earl  Grey. 

Kottf  c  of  CommoRi. 

NEW  BILLS   IN   PR0GRR8S. 

City  Small  Debts  Court.  In  Committee. 
Mr.  Masterman. 

Drainage  of  Land  Act  Amendment.  For 
2nd  reading.    Sir  G.  Grey. 

Law  of  Railways.  For  2nd  reading.  Mr. 
Struit. 

Agricultural  Tenant-right,  For  2nd  reading. 
Mr.Strutt. 

Roman  Catholics  tlehef.  In  Committee. 
Mr.  Watson. 

Pious  and  Charitable  Property.  For  2nd 
reading.    Lord  J.  Manners. 

Rating  Small  Tenements.  For  2nd  reading. 
Mr.  Waddington. 

Markets  and  Fairs  Clauses. — Public  Under- 
takings Clauses.  —  Gas  Works  Clauses.  — 
Waterworks  Clauses,  —  Further  consideration 
of  Report.    Mr.  Strutt. 

For  the  Speedy  Trial  and  Punishment  of 
Juvenile  Offenders.  For  2nd  reading.  Sir 
John  Pakington. 

NOTICBS   OF  KBW  BILLS, 

To  Encourage  Life  Insurance.    Mr.  Godson. 
Total  Repeal  of  Punishment  of  Death.    Mr. 
Ewart 

RIPRAL  OF  CRBTIFICATR  DUTY.  ^ 

Signatorefl* 
Former  petitions,  10,         .        •        .145 
Feb.  25. — Attorneys  and  SoUcitors  of 
DevUes,  (Mr.  Bruges)  .14 

Feb,  26. — ^Attorneys  and  Solicitors  of 
Tor* 36 

Total  pelittons,  12  »       «        #196 


THE  EDITOR*S  LETTER  BOX. 

SMALL  DRBT8   ACT. 

A  coRERSPONDBNT,  in  reference  to  proceed- 
ings in  the  County  Courts,  inquires  what  will 
broome  of  the  actions  in  existence  in  those 
courts  when  the  New  Small  Dehts  Act  comss 
into  operation  ?  The  act,  he  observes,  is,  lb 
many  others,  exceedingly  defective,  so  much  so 
that  no  two  opinions  agree  upon  its  construc- 
tion. It  seems  that  by  the  new  act  it  was  ai- 
tetUM  to  abolish  the  old  County  Cotiit,  and  to 
make  a  new  one  in  the  place  of  it ;  but  thai,  for 
anything  he  can  see  in  the  statute,  the  old 
practice  and  proceedings  may  continue  just  as 
if  that  act  had  not  been  passed. 

The  judges  have  been  engaged  in  seCtfing  the 
rules  and  regulations  relating  to  the  practice 
under  the  Small  Debts  Act ;  but  the  Orden  tf 
CooMcil  by  which  the  courts  are  to  be  consti- 
tuted have  not  yet  been  made^  and  we  think 
cannot  be  made  until  after  the  6th  March.  It 
is  not  usual  for  the  judges  to  make  rules  for 
courts  which,  though  soon  intended  to  he 
formed,  are  not  yet  in  existence. 

The  delay  in  appointing  the  jo^ges  and 
officers  of  the  courts,  about  which  so  many  in- 
quiries have  been  made,  is  probably  owing  to 
the  same  cause. 

JUDOBS   OF  THB  SMALL   DRBT  COCRTS, 

It  is  confidently  stated  that  the  Iblloviof 
genUemen  have  been  appointed  judges  under 
the  Small  Debts  Act: — Sergeants  Mannisf, 
Storks,  Herbert  Jones,  and  Clarke.  Messn. 
Starkie,  Q.  C,  (Clerkenwell) ;  Chilton,  aC. 
Koe,  Q.  C. ;  Amos;  Espinasse,  (Kent)  ;  Gak; 
Leahy,  (Greenwich  and  Lambeth) ;  FnnciiloB, 
(Gloucester);  Corbet,  (Shropshire);  Trafibrd. 
(Birmingham);  Gurdon,  (Essex) ;  Clive,  (Him- 
mersmith.) 

Since  writing  the  above,  we  find  that  th.* 
Rules  have  been  published  in  the  Monung 
Chronicle.  We  therefore  do  n<»t  limtate  to 
place  them  before  our  veaders.  There  w^  hr 
Forms  of  Proceeding  to  he  added»  which  we 
shall  indnde  in  an  eariy  number* 

The  conclusion  of  the  List  of  Attaracys  to 
be  admitted  in  next  Easter  Term,  has  been 
deferred  to'  make  room  for  the  Small  D^is 
BilL     ' 


J 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  MARCH  13,  1847. 


— *•  Quod  magif  ad  Mos 

Partinet,  et  neaeire  malttm  Mt,  agitamuA J 


HORAT. 


months  in  some  one  of  sixteen  counties 
which  are  specified,  and  the  jurisdiction  in 
insolvent  cases  arising,  in  other  counties^  is 
conferred  upon  the  judges  of  the  New 
County  Courts.  As  for  judges,  commis- 
sioners, registrars,  et  hoe  genus  omne^  in 
dealing  wiUi  them  his  lordship  seems  de- 
sirous to  illustrate  the  application  of  the 
principle,  sometimes  questioned  in  relation 
to  property,  that  a  man  may  do  as  he  likes 
his  own.  Those  grave  dignitaries 
and  useful  ministers  are  cashiered,  re* 
moYed,  displaced,  translated,  and  disposed 
of,  after  a  fashion  which  revives  the 
•memory  of  the  homely  and  now  almost  for- 
gotten game  of  nine  pins  I  And  if  ever- 
the  metamorphose  should  be  completed^ 
will  enable  them  to  realise  the  Irish  gen* 
tleman's  doubt  as  to  his  own  identity. 
The  present  state  of  the  law  in  matters 


THE  NEW  BANKRUPTCY  AND  INSOL- 
VENCY BILL. 

\    

Lord  Brougham  has  fairly  got  the  start 
of  the  Lord  Chancellor  in  this  matter. 
The  Chancellor,  at  the  commencement  of 
the  week,  according  to  the  reports  of  the 
daily  newspapers,  informed  the  House  of 
Lorasthat  he  hoped  before  long  to  lay 
OB  the  table  a  bill  on  that  important  and  j  with 
difiicttit  subject  the  Law  of  Bankruptcy 
and  Insolvency,  and  before  the  week  was 
out,  the  Ex-Chancellor  had  prepared  and 
laid  on  the  table  the  bill,  the  principal  pro- 
visions of  which  were  published  in  our 
number  of  Saturday  last,  (page  411).  At 
the  outset  we  must  do  Lord  Brougham  the 
justice  to  admit,  that  in  the  somewhat 
sweeping  measure    now    propounded    he 

evinces  a  total  absence  of  that  undue  bias  j  of  bankruptcy  and  insolvency  is  so  objec- 
whlch  persons,  more  liable  to  be  afiected  tionable,  that  it  would  be  difficulty  perhaps, 
by  human  weaknesses,  or  less  patriotic,  I  to  propose  any  measure  aifecting  it,  and 
constantly  manifest  in  favour  of  their  own  '  involving  extensive  alterations,  which  could' 
offspring.  What  he  erected  he  proposes '  fail  to  operate  as  an  improvement  to  some 
to  pull  down.  What  he  created  he  seeks  j  extent.  Several  of  the  changes  now  pro- 
to  destroy.  No  blindness  is  exhibited  with  <  posed  by  Lord  Brougham  have  been  re- 
regard  to  the  defects  of  existing  institutions  peatedly  discussed  in  this  publication.  The 
because  he  happens  to  be  the  founder.  He :  palpable  absurdity,  observed  upon  in  some 
seems  unreservedly  determined  to  undo  all '  recent  numbers,*  of  depriving  an  effective 


be  has  been  doing  for  the  last  ten  years  1 

By  the  new  bill  the  acts  of  1842  and 
1844,  so  far  as  they  relate  to  insolvency  and 
insolvent  debtors,  are  repealed,  and  this 
branch  of  the  jurisdiction  of  the  Court  of 
Bankruptcy  lopped  off.  The  Court  of 
Review  is  abolished  with  a  single  stroke. 
The  Subdivision  Courts  are  annihilated. 
The  jurisdiction  of  the  Court  for  the  Relief 
of  Insolvent  Debtors  is  restricted  to  cases 
where  insolvents  have  resided  for  twelve  I 


tribunal  of  its  business,  and  transferring 
the  jurisdiction  to  a  court  established  for 
different  purposes,  is  distinctly  admitted 
by  the  preamble  of  Lord  Brougham's  bil>, 
which  recites,  that  the  jurisdiction  itt 
matters  of  insolvency  given  to  the  Courta 
of  Bankruptcy  **  is  attended  with  inconve- 
nience to  the  suitors  in  those  courts,  and 
is  prejudicial  to  such  courts  as  courts  for 
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the  administration  of  bankrupts*  estates, 
and  the  distribution  of  assets/'  But  in  re- 
pealing the  acts  under  which  the  Court 
of  Bankruptcy  exercised  jurisdiction  in 
matters  of  insoltaeacyt  and  diviliiiif  the  jn^ 
risdiction  for  flie  future  between  cim  Court 
for  the  Reh'ef  of  Insolvent  Debtors  and 
the  judges  of  the  County  Ceurta,  hit  lord- 
ship seeks  t^  revive  and  engraft  en  the 
new  jurisdiction  one  of  the  most  objection- 
able provisions  of  the  condemned  and  re- 
pealed law. 

The  4th  clause  of  the  bill  provides,  that 
**  forthwith  after  the  61ing  of  the  petition 
of  any  insolvent  debtor,"  the  Court  for 
Relief  of  Insolvent  Debtt>rs  and  the  judges 
of  County  Courts  sbail  have  power  to 
make  an  interim  order  protecting  the  in- 
solvent debtor  from  arrest,  and,  if  he  be  a 
prisoner  in.  ejucution  upon  any  judgment 
for  a  dd)t  mentioned  in  his  schedule,  or- 
dering his  discharge.  Under  a  similar  pro- 
lusion in  tlie  Stat.  7  &S  Vict,  c  ^6,  as  our 
readers  may  secollect,  in  the  autumn  of 
lB44f  there  was  a  general  gaol  delivery  of 
debtorSf  many  of  whom  are  to  this  day 
supporting  the  British  character  abroad 
l^  a  liberai  expenditure  of  their  creditors' 
property  ia  the  cafts  of  Paris  and  Brussels. 
It  occasioned,  as  it  well  might,  infinite  dis- 
-satistetion  and  alarm,  when  it  was  dis- 
covered that  a  debtor  whom  one  of  the 
superior  courts  had  adjudged  should  be 
cfuomittad  to  prison  until  be  satisfied  a 
just  debt,  and  who  was  therei^xm  com- 
mitted, mi^ht,  upon  his  mere  application, 
obtain  a  discharge  from  custody,  and  be 
found  next  day  strolling  unouncernediy  in 
the  park,  with  an  interim  order  in  his  coat 
pocketi  laughing  at  the  creditor  who  bed 
/ruitlessly  expended  his  money  in  procure 
iiig  the  adjudication  of  the  superior  court, 
asid  the  subsequent  caption  of  the  debtor. 
To  mitigate  in-  some  degree  tlie  scandal 
which  such  a  state  of  the  law  occasioned, 
the  Bankrupt  Commissioners,  in  Dec, 
1B44,  took  upon  themselves  to  refuse 
graating  an  interim  order  to  a  prisoner  in 
execution,  until  he  had  given  such  a  notice 
to  the  detaining  creditor  as  would  enable 
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with  due  deference,  strikes  us  to  be  one  of 
the  most  clumsy  and  inefficient  that  could 
have  been  conceived.  The  application  of 
a  debtor  for  his  protecting  order,  or  his 
diseherfe  tens  tsaatmfy  V  hk  execution, 
aceoiding  to-  tie  new  bill,  is  again  to  be 
exparte  and  behind  the  backs  of  all  his 
cneditersk  butit  is  suggested  that  hcshorid 
sign  a  writtea  undertaking  to  attend  st 
any  time  when  required  by  the  court,  snd 
the  wilful  breach  of  this  undertaking  »  to 
be  a  misdemeanour  punishable  by  imprisoiH 
ment  at  the  discretion  of  the  judge  tiyu^ 
the  same  I  An  encouraging  prospect  b 
thus  opened  to  a  creditor  who  has  already 
lost  bis  debt  and  the  costs  of  obtaining  a 
judgment ;  if  he  can  find  his  debtor,  he  will 
be  at  liberty  to  prosecute  an  indictment 
against  him  at  his  (the  creditor's)  expense^ 
(for  no  costs  are  in  general  allowed  upsa 
indictments  for  misdemeanours,}  and  tf  s 
jury  can  be  found  to  convict  for  the  new- 
fangled crime  of  wilfully  neglecting  to 
appear  upon  an  undertaking!  the  ddbaor 
may  again  be  shown  bis  way  to  prison. 

The  reduction  of  the  number  ef 
commissiooers  to  three,  as  coate 
by  tlie  new  bill,  possibly  se^gasleo^  m 
almost  a  necessary  consequence,  dbe  aboG- 
tion  of  Subdivision  Courts,  which,  uadar 
the  eaisting  law,^  require  the  atteirinnir 
of  tiiree  cenuDt8sione».  rWe  doubt  if  fl^ 
portion  of  the  present  system  afibrds  lc» 
reason  A>r  cemplaini  than  tliat  by  wUsK 
on  di^iuted  questions  as  to  the 
bility  of  a  debt,  or  where  a  co 
is  urged,  on  the  examinatioo  of  a  I 
or  other  person,  to  exercise  the  formidable 
power  of  conunittal,  there  is  power  to  sii^ 
mit  the  point  to  the  united  judgwicnt  tf 
three  cenuaissionersi  with  an  a^eal,  » 
stricted,  however,  to  any  mailer  of  lav  sr 
equity,  or  the  re|ection  or  afimisstsa  if 
evi<lence»  So  far  ft'om  desiring  to  ace  Sat 
division  Courts  put  an  end  to,  we  keie 
reason  to  know  it  to  be  the  opinion  of  mmf 
practical  men,  that  no  altemtioo  in  ihc 
mode  of  administering  this  branch  of  fibe 
law  can  be  sattsftctory,  which  dees  act 
_  comprehend  some  arrangement  by  wbteh 

the  latter,  if  be  thought  fit,^  to  be  heardj^lie  princifuil  stages  in  a  bankruptcy  pro- 
?        .,  J.  ,      ,.    ,  ,.    .      ceeding  may  be  subnitied  to  thessyg^ 

vision  of  a  eourt  constituted  with  as  omck 
judicial  strength  as  the  Subdlviaion  Courts 
leaving  private  meetings  and 
of  subordinate  importance  to  be  < 
mider  the  presidency  of  a  siagie 
missioner. 


the  iauaediate  discliarge  of  the 
deblOK.  How  fax  such  a  regulation  may 
be  deemed  aa  excess  of  authority  on  the 
part  of  thoie  who  were  invested  with  the 
power  of  granting  interim  orders,  we  shall 
fl  jjimyti  H^  ffUWMne  t    the  rule  was  pro 

/  >  YTjM^^^ttiAt^jgBi^  Jq  hig  ng^  jjjjj^  pj.^^ 
Ete  for  it  a  device,  which, 


*  See  1  W.  4,  c,  56,  and  5  &  6  W.  4»  c. 
8.  23. 


n. 


nsM* 


TW  tKifltinf  knr  M  aetorioas^deActite 
m  ooii6aifig  the  righl  of  appetti  in  tlic  matt 
faiportant  of  ali  t&  proceedings  in  bank* 
nqitCT— the  granting  or  reusing  a  certi- 
ficate^—to  cases  in  which  creditors  are  dis- 
aatasfied,  and  petition  against  the  allowance. 
Where  the  certificate  is  refused,  the 
bankrupt  is  left  without  appeal,  and  we 
alight  ahnost  add,  without  hope  I  Lord 
Brougham's  bill  aggrarates  the  ertl  bj 
denying  an  appeal  in  nutcase.  The  6th 
section  expressly  provides,  '<that  no 
appeal  shall  be  coaspeteat  against  the  de> 
esiaen  or  order  of  any  commissioner  as  to 
the  allowance  or  suspensioa  of  any  bank- 
n^'s  certificate,  his  decision  as  to  which 
mil  be  final  and  eemplete,''  and  require 
no  confirmation.  In  exercising  his  judictat 
diseretioa  in  granting  or  refusing  a  certifi- 
aite,  the  commissiener  is  required  to  con- 
sider, net  merely  arhether  the  bankrupt 
has  made  a  full  and  true  disdosure  of  his 
estate,  bat  hts  judgment  is  to  be  founded 
on  a  consideratkm  of  the  whole  of  the 
bankrupt's  conduct  ^  as  a  trader  before,  as 
wdl  as  after  his  bankruptcy."  The  appli- 
cation for  a  bankrupt's  certificate,  there- 
fore, involves  a  consideration  of  the  prin- 
ciples upon  which  trade  and  commerce 
in  and  ought  to  be  conducted ;  and  re- 
urilecting  how  complicated  are  the  rela- 
tions of  commerce,  and  what  an  infinite 
variety  of  circumstances  uifluence  the  con- 
duct of  men  engaged  in  trade,  perhaps  no 
9uestioas  of  greater  difliculty  and  delicacy 
can  be  submitted  to  a  judicial  tribunal.  If 
judged  of  only  with  eefi^rence  to  the  im- 
mediate consequences  of  allowing  or  re- 
fitting the  certificate,  the  importance  of 
die  question,  as  well  to  the  creditors  as  to 
the  bimkrupt,  can  scarcely  be  exaggerated. 
If  the  certificate  be  allowed,  the  creditors 
m%  debarred  from  all  further  remedy 
against  the  bankrupt,  who  obtains  indem- 
aity  fi>r  tite  past  and  security  for  the 
ftture.  On  the  other  hand,  if  the  certificate 
be  refused,  the  bankrupt  is  exposed  to  the 
danger  of  being  thrown  into  prison  by  any 
execution  creditor  who  has  not  proved  his 
debt,  and  besides  being  deprived  of  all  the 
psopertjr  he  possessed,  he  is  prevented — let 
the  amount  of  his  energy  or  his  diligence 
be  ever  so  great— -firom  acquiring  any  pro* 
perty  hereafter.  In  short,  an  uncertificated 
bankrupt  is  a  doomed  beggar  I  Now,  we 
have  no  intention  of  disparaging  those 
learned  persons  who  hold,  or  may  here- 
after hold,  the  office  of  Commissioners  of 
Bankrupt,  but  we  venture  to  look  upon  it 
as  a  monstrous  anomaly,  that  a  power,  the 
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exerdse  of  which  involves  socii  naipottanC 
consequences,  should  he  left  to  the  discre* 
tion  of  a  single  commissioner,  without  the 
possibility  of  controlling,  correcting,  or  re* 
viewing  his  decision. 

In  this,  as  in  ever^  other  particidar^ 
Lord  Brougham's  bill  indicates  the  total 
absence  of  any  definite  principle.  It  ie  Si 
patchwork  measure,  and  the  public  and  the 
profession  have  had  too  much  of  tfaia 
already,  as  regards  the  Law  of  Bankruptcy 
and  Inuohrency. 

There  is  one  class  of  funetionaries  witf 
seem  to  be  so  peculiarly  the  objects  of  aiK 
licitude  to  those  who  framed  the  bill,  dixl 
we  have  heard  it  denominated  '*  the  Regis* 
trar's  bill."  Under  the  8th  sect., "  WilUam 
Serepe  Ayrkmf  one  of  the  Registrars  of 
the  Court  of  Bankruptcy  now  in  attend* 
Mice  on  the  Court  of  Review,  and  Mm 
Ckiiifpbeiij  the  senior  of  the  Registrars  noir 
in  attendance  on  the  Courts  of  the  Com« 
missioners,  shall  retire,  and  fViltiam 
FiMord  the  younger,  the  other  Registrar 
in  attendance  on  the  Court  of  Review^ 
shall  thenceforth  be  transferred  to  and  net 
in  the  court  in  which  the  said  Mkm 
Oamphell  has  heretofore  acted.**  Again^ 
by  the  12th  section,  <«  the  office  of  Chief 
Registrar,  now  held  by  JSdward  Hobmm 
Vtirtmui  Lawuf  Sergeant -a  t-Lkw,  shall^ 
be,  and  the  same  is  hereby  abolished,'*  ami 
the  duties  transferred  to  the  Master ;  and 
the  17  th  section  enacts,  that  as  the  number 
of  commissioners  acting  in  London  isrt* 
duced  by  deaths,  resignations,  retirement^ 
promotions,  or  removals,  as  before  pro* 
vided,  William  Henry  IVhUehead,  JMm 
Fitktr  MUUr,  and  WUliam  Vizard  Om 
younger,**  shall,  in  the  order  of  dieir 
seniority,  be  entitled  to  retire.  Whilst  th* 
22nd  section  provides,  that  there  shall  bw 
paid  to  each  of  those  persons  above  enu« 
merated,  *<an  annuity,  or  clear  yearly  sum 
of  money  during  the  term  of  their  lives,  oc  ' 
the  same  amount  as  the  salaries  to  whick 
they  may  respectively  be  entitled  at  fbm 
'  ae  of  the  passing  of  this  act.'*  Con* 
sidering  that  some  of  those  whose  namea 
are  distinguished  above,  as  in  the  act,  br 
italics,  are  not  very  old  public  servants,  fe 
must  be  confessed,  that  whatever  other  In* 
terests  have  been  overlooked,  the  nobta 
franser  has  not  permitted  theirs  to  be  aeg* 
lected ;  but  we  are  at  a  loss  to  understand 
how  the  public  is  to  be  benefited  by 
verting  so  many  able  and  active 
into  sinecurists. 
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Common  Law  Preeiice, — Order  f or fvrther  T^rantfer  of  Chancery  Cmet.^ 


COMMON  LAW  PRACTICE. 


BBVERSAL  OF  OUTLAWRY  ON  ERROR. 

The  number  of  the  Queen's  Bench 
IReports  published  during  the  past  week 
furnishes  an  instance^  of  the  reversal  of  a 
judgment  of  outlawry,  after  a  lapse  of 
above  a  century,  under  circumstances 
lingular  in  a  legal  view,  and  not  altogether 
devoid  of  historical  interest. 

Fbilip  Duke  of  Wharton,  having  attached 
liimself  to  the  cause  of  the  Pretender  in  1727, 
joined  the  Spanish  army,  then  besieging  the 
King  of  England's  fortress  of  Gibraltar,  and 
was  outlawed  by  judgment  of  the  Coroners  of 
Middlesex,  on  the  3rd  April,  1729,  for  not  ap- 
pearing  to  answer  an  indictment  for  high 
treason.  King  George  the  Second,  by  letters 
patent,  reciting  the  indictment  and  outlawry, 
granted  the  real  and  personal  estate  of  the 
duke  to  trustees  for  the  payment  of  his  debts, 
^d  the  surplus  for  the^  benefit  of  his  two 
sisters,  both  of  whom  died  without  issue. 
Colonel  I'ynte,  the  present  appellant,  claims 
the  Barony  of  Wharton  through  one  of  the 
daughters  of  the  fourth  Lord  Wharton,  the 
l(randfather  of  the  outlawed  duke.  Upon  the 
investigation  of  this  claim  by  a  Committee  of 
Privileges  of  the  House  of  Lords,  it  was  sug- 
gested that  the  baronv  was  forfeited  by  the 
outlawnr ;  but  on  behalf  of  Col-  Tynte  it  was 
contended,  that  the  outlawry  must  be  con- 
sidered as  a  nullity,  bcjng  voirl  bv  statute  for  a 
defect  apparent  on  the  face  of  it.  The  com- 
mittee, nowever,  held,  that  they  hafl  no  power 
to  reverse  the  outlawry,  and  that  it  was  not 
]>ossible  to  treat  it  as  a  nullity  whilst  it  con- 
tinued unreversed,**  the  more  particularly  as  it 
had  been  recognised  in  the  patent  granted  by 
Geo.  2.  Under  these  circumstances,  in 
Michaelmas  Term,  1844,  Col.  Tynte  brought 
bis  writ  of  error  in  the  Court  of  Queen's  Bench, 
reciting,  that  "  in  the  record  and  process,  and 
also  in  the  publication  of  the  outlawry, 
manifest  error  hath  intervened,  to  the  great 
damage  of  the  said  Philip  Duke  of  Wharton  in 
his  lifetime,  and  of  Charles  Kemeys  Kemeys 
Tynte,  one  of  the  co-heirs  of  the  said  Philip 
IJuke  of  Wharton  since  his  dcKth."  The  copies 
of  the  roll  of  judgment  in  outlawry  were  certi- 
fied by  an  assistant  keeper  of  the  public 
records,  under  the  stat.  1  &  2  Vict.  c.  94,  ss. 
12  &  13^  the  original    being  in   the  public 


and  notwithstanding  any  decrees  or  onkn 
therein  made  by  the  Master  of  the  Rolls,)  ibi£ 
hereafter  be  considered  and  taken  as  csoset 
origintdly  marked  for  the  Lord  Chaiicrikir,as^ 
be  subject  to  the  same  regulations  as  2j1  estates 
marked  for  the  Lord  Chancellor  are  subject  to 
by  the  same  orders.  Provided,  nrrerthelas. 
record  office,  in  the  custody  of  the  MasUr  of  ^^^^  "^  decree  or  order  made  by  the  Master  of 


after  reciting,  that  it  is  agreeaUe  tojuaticelbat 
proceedings  to  outlawries  in  crimmal  caases 
should  be  as  public  and  notorious  as  in  aril 
causes,  proceeds  to  enact,  that  upon  the  issuing 
of  any  exigent  ap^ainst  any  person  for  any 
criminal  matter  before  judgment  or  convielioo, 
there  shall  issue  a  writ  of  proclamation,  besrinff 
the  same  teete  and  re/tfm,  directed  to  the  sheriff 
of  the  county  where  the  person  named  ia  the 
record  is  said  to  inhabit,  according  to  the  rtaL 
31  Elix.  c.  a,  which  writ  of  proclamation  thafl 
be  delivered  to  the  sheriff  three  months  bete 
the  return  of  the  same. 

The  counsel  for  the  crown  admitted  ibai 
thev  were  unable  to  support  the  judgment  of 
outlawry,  for  want  of  the  award  of  the  writ  d 
proclamation,  and  that  there  ivere  oUier  objec- 
tions difficult  to  meet ;  and  ihe  Court  ^  QafCB*s 
Bench,  after  ascertaining  tbat  the  objection 
which  was  admitted  to  exist  was  properly  as- 
signed as  error,  gave  judgment  that  the  out- 
lawry, '^for  the  errors  siforesaid,  and  other 
errors  in  the  record  and  xnt>ceedinca  aforoaidL 
be  reversed,  annulled,  and  alUMrether  hekl  kx 
nothing,  and  that  the  said  C.  ^.  K-TVatebe 
restored  to  all  things  which  he  had  lost  1^ 
occasion  of  the  sud  outlawry,  &c." 

ORDER  FOR  FURTHER  TRANSFER  OF 
CHANCERY  CAUSES. 

Saturday,  6th  JIfardk,  1847. 
Wherbas,  from  the  pneaent  state  ti  ^ 
business  before  the  Lord  Chancellor  aiul  llic 
Master  of  the  Rolls  respectively,  it  is  expcdko; 
that  a  portion  of  the  causes  set  down  to  be  , 
heard  before  the  Master  of  the  Rolls  should  be 
transferred  to  the  Lord  Chancellor's  Book  of 
Causes  for  hearing  :  Now  we  do  hereby  order, 
that  the  several  causes  set  forth  in  the  scbcdde 
hereunto  subjoined  be  accordingly  transfened 
from  the  Book  of  Causes  of  the  Master  of  si/ 
Rolls  to  that  of  the  Lord  Chancellor.  And  «t 
do  further  order,  that  the  causes  so  to  be  tma- 
ferred,  j(although  the  hills  therein  xmy  bare  ' 
heen  marked  for  the  Master  of  the  RoCs  unda 
the   orders  of  court  of  the  5th  May,  183r. 


the  Rolls.  There  were  several  errors  assigned, 
but  that  on  which  the  judgment  of  the  court 
proceeded  was,  that  the  record  of  the  judgment 
of  outlawry  did  not  contain  an  award  of  a  writ 
of  proclamation,  which  is  rendered  necessary 
by  statute  4  &  5  W.  &  M.  c.  22,  s.  4,  which, 

r.*T?X?''^'  ■^*^-  ^-  ^**  ^^^»  (In  Error,)  7 
Q.  B.  Reports,  216.  ^ 

^See  Report  of  the  Whaiton  Peerage,  12  CI 


the  Rolls  in  any  of  such  causes  shall  be  Tsned 
or  reversed  otherwise  than  by  the  Lord  Chaa- 
ceilor  himself.  And  this  order  is  to  be  dnvs 
up  and  entered  with  the  registrar. 

Trotter  v.  Wolmsley. 

Broirn  v.  Selby. 

Attorney-Gen.  v.  Gibbs,  F.  D.  C. 
C  Baker  v.  Boyldon,  > 
I  Same  v.  Addey.     j 

Coombea  v.  Stewart. 

{Attoroey-Genertl  t ,  Day, 
Same  v.  Johnson. 


F.D.  C. 
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Attoraey-General  v.  Curtis. 

Paters  o.  Peteri. 

( M'FarUae  v.  M'Farlane,  l-p  t\  n 
I  Same  •.  WUh»rt.  J '•  A^.  i-. 


i  Line  r.  Hardtvick,     ) 
{  Same  v,  Goodvear.     ( 

iBUgfare  e.  Blagrave, 
Same  v.  Same. 
Thorpe  v,  Harvey. 

(Signed) 


Ditto. 


} 


COTTENHAM^  C. 

Langdale,  M.  R. 

Note. — These  Caiues  are  tninslierred  to  the 
List  of  Caases  to  be  heard  by  the  Vice-Ghan- 
cellor  Knight  Bruce,  by  order  of  the  Lord 
Chancellor. 


(Signed) 


J.  C0LLI8,  Registrar. 


FORMS   OF   PROCEEDING   IN  THE 
SMALL  DEBT  COURTS. 

In  the  last  number,  page  415,  ante,  will  be 
found  the  Rules  of  Practice  in  the  Small  Debt 
or  New  County  Courts,  signed  by  the  judges. 
The  following  are  the  Forms  of  prdceeding  as 
settled  and  approved  by  the  same  judges : — 

FORMS. 

1.  Summons  to  appear  to  Plaint. 

No.  of  plaint 
In  the  County  Court  of  at 

(«eal) 

A.  B.,  plaintiff, 

against 
C.  !>.,  defendant 
You  are  hereby  sumoioned  to  appear  at  a 
county  court  to  be  holden  at  on  the 

day  of  at  the  hour  of 

in  the  forenoon,  to  answer  the  above-named 
plaintiff  in  an  action  on  contract  [or  in  an  ac- 
tion for  tort],  for  [A«re  state  the  substance  of 
the  cause  of  action'].  £    s.    d. 

Bebt  or  claim         ..  ••  •• 

Goat  of  summons  and  serrice  •• 

Paying  money  into  and  ont  of  court ;  en- 
tering satiation,  &c.      •  •  •• 


[the  particulars  of  which  are  hereunto  annexed, 
where  the  cause  faction  exceeds  SW]  ;  and  take 
notice,  that  in  case  you  shall  have  been  person- 
ally served  with  this  summons,  an  application 
may  be  made  immediately  after  a  judgment  has 
been  obtained  against  vou,  to  commit  you  to 
prison,  under  the  provisions  of  the  statute  in 
that  behalf  made  and  provided,  in  which  case 
the  judge  of  the  said  court  will  proceed  to  hear 
and  determine  such  application,  and  make  such 
order  thereupon  as  he  shall  think  fit,  whether 
yoa  shall  be  then  present  or  not. 

Given  under  the  seal  of  the  said  court,  this 
day  of  18 

Clerk  of  the  court. 
To 

the  above-named  defendant. 
N.  B,— -See  notice  at  back  of  this  summons. 


[To  be  endorsed  on  the  summons.] 
Notice* 

N.B. — If  you  admit  the  whole  or  any  part  of 
the  plaintiff's  demand,  by  paying  into  the  office 
of  the  clerk  of  the  court  at  the  amount 

so  admitted,  together  with  the  costs,  five  deaf^ 
days  before  the  day  of  appearance,  you  will 
avoid  any  further  costs,  unless  in  case  of  part 
pajrment,  the  plaintiff,  at  the  hearing,  shall  prova 
a  demand  against  you  exceeding  the  sum  sa 
paid  into  court. 

If  you  have  any  defence  to  the  demand,  by 
way  of  set-off,  or  on  account  of  your  being  an 
infant,  or  married  woman,  or  by  reason  of  the 
Statute  of  Limitations,  or  of  your  discharge  by 
bankruptcv,  or  under  an  aCt  for  the  relief  of  in- 
solvent debtors,  the  same  cannot  be  admitted 
unless  you  give  notice  in  writing,  and  if  a  aeU* 
off,  of  the  particulars  of  such  set-off,  to  the 
clerk  of  the  court,  at  the  above-named  office* 
five  clear  davs  before  the  day  of  hearing. 

If  the  debt  or  claim  exceeds  5/.,  you  ma|r 
have  the  case  tried  bv  a  jurv,  on  giving  notice' 
thereof  in  writing  at  the  said  office  of  the  clerk» 
two  clear  days  at  least  before  the  day  of  trialj^ 
and  on  payment  of  the  fees  for  summoning^ 
and  payable  to  such  jury. 

Notice  of  defence  cannot  be  served  unless 
the  fees  for  entering  and  servinj^  the  same  be 
paid  at  the  time  the  notices  are  given. 

You  may  have  a  summons  to  compel  the  at- 
tendance of  tfny  witness,  and  the  production  of 
anjr  books  or  documents,  on  applying  at  th^ 
office  of  the  clerk  of  the  court. 

Bring  this   summons  with  you  when  yon 
come  to  the  court  or  to  the  office  of  the  clerk* 
Office  hours  from  10  to  4. 


2.  Summons  to  a  Tenant  holding  over. 
No. 
In  the  County  Court  of  at 

A.  B.,  plaintiff, 

against 
C.  D.,  defendant. 
You  are  hereby  summoned  to  appear  at  a 
county  court  to  be  holden  at  on  the 

day  of  at  the  hour  of        .. 

in  the  forenoon,  to  answer  to  the  above-namea 
plaintiff,  wherefore  you  neglect  or  refuse  to  quit 
and  deliver  up  to  him  possession  of  a  certain 
(messuage  with  appurtenances  or  part  qfa  house, 
SfC,  as  the  case  may  be)  situate  at 
And  take  notice,  if  you  do  not  appear  at  tha 
sadd  court,  and  show  cause  why  you  do  not  quit 
and  deliver  up  possession  as  aforesaid,  you  may^ 
by  order  of  the  court,  be  turned  out  of  the. 
possession  held  by  you. 

Given  under  the  seal  of  the  court,  this 
day  of  13 

Clerk  of  the  court. 
To  the  above-named  defendants 

3.  SiisiiiMms  on  Devastavit, 
No. 

In  the  County  Court  of  at 

(Seal) 

A.  B„  plaintiff, 
against 
C.  D.,  executors  of  E.  F.,  deceased,  defendant. 


You  m  hunibj  imniimd  to  •pfcv  at  a 
Coonty  Courttobelioldenat  on  the 

^7«f  altbalMorof 

ia  the  fortnoon,  to  aaswer  ibe  dM>re- 
anaed  plaintiff  in  an  action  of  coBtracW  ^ 
Aal  yov,  the  defendant,  have  withhdd»  wanted, 
'  put  to  yonr  ««rn  lue*  diven  goode  and 
tele  ivhich  wen  the  propertr  of  S.  F.,  de- 
,  at  ihe  tune  of  hie  deelh,  and  which 
to  the  hande  of  you,  the  defendant,  ae 
executor  of  the  said  E.  F,,  to  be  adminietegred, 
wdMsreby  the  jndnient  Teeorered  againet  you 
Iqrteeald  ptoiatiff atthiecoart  [erataCoimty 
Cienrt  hrid  at  in  the  county  of 

Mthe  da^ref  iutkt 

it]  lemaine  nneatia&ed. 

AuA  tahenociee— [Go«eMe»Mir«U 
mm/mm  1.] 

County  Court  of  at 

lib.* 

X  Feee  pno. 

r*  The  abore  cause  [or  C8i»er]  will  be  tried 
It  on  at 

oncMCK  in  the  forcnoont 
To  (^gued) 

TbeaDOve^namedplaiBtur.  >C9er1cof  the^onrt. 
Office  at  ) 

Hours  of  attendance  firom  10  to  4. 

Take  notice,  you  must  take  this  note  ailoBg 
with  you  when  you  come  to  the  courts  or  to  the 
office  of  the  clerks  fisr  any  purpose,  and  in  caee 
ef  kee  of  it  you  must  uflmediately  giro  notice 
QMieof  at  my  office. 

You  may  have  a  snz^ons  to  eompel  the  at- 
tendance of  any  witnesses,  or  for  the  production 
of  any  boolu  or  docmnente  you  nay  require, 
on  early  application  at  the  office  of  the  cleric, 
and  on  payment  of  the  ezpensea  theneil 


5.  Jfidttvit  of  Service  of  Summons  out  qf  the 
Ikstriei,  or  in  case  of  unavoidable  abstmev  of 
BaOiff. 

lis  the  County  Court  of  at 

between  A.  B,,  phdntiff, 
and 
C.  D.y  defendant. 
^.  F.  of  oaeof  AebttMs  of  the 

Crantv  Court  of  [orof  fAeaoMleeaH], 

Slaked  oath  and  saith,  that  he  did,  on  the 
day  of  duly  serve  the  said 

with  a  summons  [orelAer  jiroc«es],  a  true  copy 
within  the  jurisdiction  of  the  said  County  Ckmrt 
of  br  delivering  the  same  personaHy  to 

the  said  C.  Jj.  Uf  the  service  was  notpersmtai, 
stai9  haw  serveaj. 

Sworn  befoie  me,  &c.  the  day  of 

E.  F. 
Indorse  the  sonwione  mother  process,  '*  this 


paper  marked  iathe 

m  the  annexed  affidant." 


6.  Notice  ^  PflfflMu/  <sf  <^  ^'^^^^ 

No. 

In  the  County  Covt  of  vt 

(Seal) 

Between  A.  B.,  pfanntiir, 
and 
C  2X,  defendant. 
I  do  hereby  give  you  notice,  that  tlie  above- 
named  defendant  h»  paid  into  com!  the  saa 
of  being  tne  full  amount  of  ymt 

demand  in  this  action,  together  witk  te  esetl 
incurred  by  you  therdn. 

Give«  unoBT  tka  seal  of  the  coi«t,Ais 
day  of  18 

Clerk  of  tlie  md  coot 
To  die  alMvo-named  i 


t.  Payment  of  Part  of  the  Claim  inta  Coart. 
No. 

In  the  County  Court  of  at 

(SeaL) 

Between  A*  Jl.,  plahi6fl^ 

and 

C  D.,  defendant. 

Take  notice,  that  iIm  sum  of  £  bas 

been  paid  into  court  by  the  above-nained  de- 
fendant, together  with  the  sum  of  £  kr 
costs  incurred  by  you  up  to  the  time  of  sodk 
payment;  and  in  case  you  abnH  accepr  6e 
same  in  full  satisfaction  of  your  demaiia,  y<« 
must  give  a  written  notice  to  that  effect,  to  the 
clerk  of  the  court,  aod  a  like  notice  to  the  said 
defendant,  by  serving  the  same  on  him  pa- 
sonaUy,  or  by  leaving  it  aA  hie  pihm  «f  weds 
or  business,  three  dcsir  days  bekHW  t^  day  sf 
trial,  othenaae  yon  will  be  liable  to  paj  to  dw 
said  defendant  such  ooata  aa  he  ^a^  sMsr  in 
this  aetioo  siber  payxnent  into  eovt  «B  I 

Given  under  the  eeal  of  llio  eowt,  diia 
dayef  18 

aerkoftbei 

To  the'ihowhnamtd  plaiMdL 


•  NoTu.— Where  a  plaintiff  enters  sofeial 
plaints,  one  note  wiQ  be  sufficient  by  specifyinir  I 
the  number  of  the  phdka.  *—  /-«| 


8.  Notice  of  Set-of. 
No. 

In  the  County  Court  of  at 

(SeaL) 

Between  A.  B.,  plaintiff^ 

and 

C  D.,  defendant 

Hie  above-named  defendant  has  ipven  i 

that  he  will,  at  the  hearing  of  diia  canae^  dasa 

a  set-off  aj;ainst  any  d^t  or  demand  to  be 

proved  against  him  by  you,  and  the  pnrtiGidvs 

of  such  set-off  are  annexed  hereunto. 

Given  under  the  seal  of  the  court,  ihia 
day  of  18 

Clerk  of  the  aaid  court 
To  the  above-named  plaintiff. 
[Annex  to  this  notice  the  partieuhra  of  set- 
oflTas  furnished  by  tiaie  defendant,  sealed  witii 
the  seal  of  the  court] 


fofwt  ^y  lT0miwMjp  M  Mff  Amnv  JxAf  CmvAi* 


«» 


9.  Wotiee^f  elilcrl^l^SMoer. 
No. 

In  the  County  Cbnrt  of  at 

(Sealj 

Between  il.  B.,  plaintiff; 

and 

C.  D.,  ddendant. 

Take  notice,  that  upon  the  hearing  of  thia 
cause  the  defendant  intends  to  give  in  evidence 
and  rely  upon  the  following  ground  of  ddea^e, 
in  answer  to  tha  action. 

Dated  this  day  of  18 

Clerk  of  the  said  court 
To  A.  B.»  the  above-named  flaintiC 

1.  Tliat  he,  the  defendant  was  an  infant 
within  the  a^  of  twenty-one  years  when  the 
supposed  claim  arose  [or  the  supposed  contract 
or  agreemaU  was  madsul 

2.  That  she,  the  defendant*  was,  at  the  time 
when  the  supposed  claim  arose  [or  ^  wsahmg 
the  supposed  «nUract  or  agreement^  the  wife 
of  of 

3.  That  the  claim  for  which  he,  the  defend- 
ant, has  been  summoned*  has  been  barred  by 
the  Statute  of  Llmilations. 

4.  That  the  defendant  is  a  certificated  bftik- 
rupt,  and  .'obtained  hia  oertifieate  hdom  the 
commencement  of  this  suit. 

5.  That  the  defenftol  was  di;dy  discharged 
under  an  Act  for  "tiie  Relief  of  Insolvent 
Debtors,  on  the  day  of  at  a 
comt  hddat 


la  Bsofmsans  to  Jurors^ 
Ko. 

In  the  Gomty  Coartof  at 

(SeaL) 

You  are  hereby  aumxnoncd  *  to  mppeai  aad 
aerveaaajttBiiriiilhiacoort,at  on 

the  divof  aithehoarof  , 

mMUL  the  triu  of  scranl  cases  to  be  then  and 
there  tried  by  juries,  and  in  default  of  attend- 
ance yon  will  be  liaUe  to  apenally  of  5d.  by  the 
statute  of  9&  10  Vict.  c.  95. 

Gxran  anderthe  acal  af  the  court,  this 
day  of  18 

Clerk  of  tiie  said  onirt. 
To  of 


11.  CUrk^ihtiaeqfJwry. 
No. 

In  the  County  Coart«f  al 

(SeaL) 

.   Between  ^ .  B,,  plaintiff^ 
and 
C.  D.,  de&ndant. 
Take  notice  that  the  above-named  cause  will 
be  tried  by  a  jury,  the  above-named 
barring  demanded  a  jury  theten. 

Clerk  of  the  court. 
X"o  the  above-named 


12.  giiaaasm  It  Wk 
la  tiM  CsfOMf  Goart^ 


Between  jf .  jd.,  ^[fluonflf, 

ana 

C  D.,  defisndstat. 

You  are  hereby  leqoired  to  attnd   at  file 

eoarl-AoMseJ  at  on  ihe  aay 

of  at  the  hoar  of  ^togiveeiv^ 

dence  in   the  above  cause  on  It Aslf  nf  tibe 

above-named  [and  tksn  and  there  to  have 

andpmdna  {siats  mng  pmfknUr  dmumnis  re- 

quired)  and  all  other  books,  peg^ers,  writings,  jmd 

othsr  dsiaments  relating  to  the  said  action^ 

which  mag  be  in  gour  custodg,  possession,  or 

vowerJ]    In  defiauit  of  vonr  attenoanoe  you  wiM 

be  liaUe  to  a  penalty  of  M.  aadnr  the  atatute 

of  9  &  10  Vict.  c.  95. 

Given  gander  the  ivad  of  the^ooi^tlili 
day  of  18 

Qeik  of  die  said  court. 
To  of 


13.  Order  for  PagmmU^PenmUg  bg  m  IViiness^ 
Na 
hi  die  GoaaAy  Cooet^  al 

(Seal.) 

Between  A.  B.,  plttntifi; 

and 

C.  D.,  defendant. 

Whereas  it  has  been  made  to  appear  to  the 
coart  that  E.  F^  off  was  dol^' sum- 

moned to  be  and  appear  as  a  witness  m  ibis- 
action,  at  a  County  Coart  at  aa 
the  day  of  {and  also  fa  ja^- 
duce,  as  thsemsemag  be]  aad  thai  oayment  [or 
a  tender  of /Knreien/J  of  his  reasonable  expenses 
was  duly  made  to  nim,  the  aaid  E,  F, :  And 
wktBx^mXht  sMd  £.  F.  did  aoti^i^BW*  9tc^  on, 
&C.,  in  ^bedieKies  ta  the  said  auBnaoaa,  [ar, 
hamng  afmaared  ta  jiariaaetf  qf  the  said  nsa- 

latt  dul  wi^ilig  r^^nse  io  be  swan  mtd  io 
gvDs  emdsmmim  the  said  aetiea  {or  to  produce 
such,  4re.)3 : 

Now  the  said  court  doth  berebv  order  that 
the  sttd  S,  F»  shall  pay  a  fine  of  £  for 

such  neglect  [or  re/usat]  to  the  clerk  of  this 
court,  on  or  before  the  day  of 

[or /ortfJbMitA]  ;  and  that  the  Bua  of  £ 
part  of  the  said  fine,  shall  be  paid  by  the  said 
clerk  to  the  in  this  action,  beinff  the 

party  injured  by  such  neglect  [or  refnsu]  of 
the  said  E.  F. 

Given  uhder  the  seal  of  the  court,  this 
day  of  18 

By  the  comt. 
Clddc 


14.  Order  for  Coats  to  Drfendani  where  Fhrn^ 

tiff  does  not  appear, 
Nbw 

In  the  Countv  Coort  of  at 

(Seal.) 

Between  J.  B.»  phiiitifl; 

and 

C.  D.»  dcfeadaat. 

Upon  hearing  the  defendant  in  this  actioa, 

and  It  appeanag  to  the  coaEt  here,  that  die 

plaintiff  therein  nas  aot  appeared  at  this  court 

on  the  daf  «f  ff^f^  ^^  ^Y  ^P' 


^ 


Fmm  qfProeeeiia^  m  the  Small  JM$  CourU. 


pointed  for  the  trial  thereof)  to  prosecute  the 
same  affainst  the  defendant^  it  is  awarded  and 
ordered  by  the  judge  of  the  said  court,  that  the 
sum  of  £  sh^l  be  paid  by  the  plaintiff  to 

the  defendant  forthwith  [or  on  or  before  fhe 
day  of  ]f .  hy  way  of  costs  and 

'  satisfaction  for  his  trouble  and  attendance  in 
that  behalf. 

Given  under  the  seal  of  the  court,  this 
day  of  18 

By  the  court. 
Clerk. 


No. 


15.  Order  to  adfoumproeeedmgM^ 


at 


In  the  County  Court  of 
(Seal.) 

Between  A.  B,,  plaintiff, 

and 

C.  D.,  defendant. 

It  is  ordered  that  the  trial  of  this  action  be 

adjourned  until  Upon  [here  state  the 

terms  or  conditions  of  the  adjournment,  if  any. 2 

Given  under  the  seal  of  the  court,  this 
day  of  18 

By  the  court. 
Qerk. 


No. 


16.  Order  to  suspend  Order  or  Judgment. 


at 


In  the  County  Court  of 
(Seal) 

Between  A,  B.,  pluntiff, 
.,and 
C.  D,i  defendant 
It  is  ordered,  that  an  order  of  this  court 
bearing  date  [or  the  judgment  herein, 

or  execution  herein  issued  against  the  aoods  or 
person  of  the  defendant']  be  suspended  until 
[upon  payment  of  costs  by  -— — ] 
Given  under  the  seal  of  the  court,  this 
day  of  IS 

By  the  court. 
Clerk. 


17.  Order  to  rescind  a  former  Order, 
No. 

In  the  County  Court  of  at 

(Seal.) 

Between  A,  B,,  plaintiff, 

and 

C.  D,,  defendant. 

It  is  ordered,  that  a  certain  order  of  this 

court  in  this  action,  bearing  date  the  day 

of  be  rescinded. 

Given  under  the  seal  of  the  court,  this 
day  of  18 

By  the  court. 
Clerk, 


18.  Order  to  stay  Proceedings. 


No. 

In  the  County  Court  of 
(Seal.) 

Between  A.  B.,  plaintiff, 

and 

C.  D.,  defendant. 


at 


It  is  ordered»^liat  all  further  proeee^fings  in 
this  action  be  stayed. 

Given  under  the  seal  of  the  court,  this 
day  of  18 

Bv  the  court. 
Clerk. 


19.  Orders  for  a  New  THaJ, 
No. 

In  the  County  Court  of  alt 

(Seal.) 

Between  A.  B,,  plaintiff, 
and 
C.  D.,  defendant. 
It  is  ordered,  that  the  judgment  in  this  cu?, 
and  idl  subsequent  proceedings  tbereon  be  wt 
aside,  and  a  new  trial  had  between  the  Pirtks 
on  [set  out  the  terms  or  coMmow, 

if  any,  on  which  the  order  is  made."] 

Given  under  the  seal  of  the  court,  this 
day  of  18 

Bythecomt 
Clerk, 


20.  Summons  to  Plaintiff  an  luierpUttder, 

Ndl 

In  the  County  Court  of  at 

(Seal.) 

Between  A,  B.,  plaintiff, 
and 
C.  D.,  defendant. 

^Whereas  of  Jntk  made  a 

claim  to  certmn  ^oods  and  chattels  [or  wmey, 
Sfc,  or  ^or  certain  rent  due,  4'^.],  winch  toe 
been  seized  and  taken  in  eocecation  under  and 
by  virtue  of  process  issuing  out  of  this  court, 
in  this  action  ;  you  are  therefore  hereby  sam- 
moned  and  required  to  be  and  appear  befme 
the  fudge  of  the  said  court,  at  on 

at  the  hour  of  in  the  forenoon,  vto 

the  said  clsim  will  be  adjudicated  upon,  a&i 
such  order  made  thereupon  as  to  the  judge  sfad 
seem  fit. 

Given  under  the  seal  of  tbe  court,  this 
day  of  18 

Cl^Tk  of  the  sadd  eeort. 

To  the  above-named  plaintiff. 

Note.— The  claimant  is  called  upon  to  gin 
the  particulars  of  his  claim,  which  yon  may  a> 
spect  on  application  at  the  office  of  the  derk  of 
the  court  tour  days  before  Uie  day  of  heariof. 


21.  Interpleader  Summons  to  ClatmoMt. 
No. 

In  the  County  Court  of  at 

(Seal.) 

Between  A.  B.,  plaintiff, 
and 
C  D.,  defendant. 
Yon  are  hereby  summoned  and  required  to 
appear  at  a  court  to  be  holden  on  oat 

at,  &c.,  at  the  hour,  &c.,  touching  a  claim  insde 
by  you  to  certain  g«>ods  and  chattels,  [or  awntt. 
4*0.,  or  for  certain  rent  dns  o»  ] 

seised  and  taken  in  ezecurion  under  prooess 
issued  out  of  this  court,  in  this  acboa,  aod  is 
default  of  your  then  establishing  tudi 


fbfiM  ofProeeiimg  m  the  8maU  Debt  Gmrii. ' 
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!ie  said  ^oods  and  cbaltels  will  be  Bold  for  the 
tid  montes,  A>c.,  paid  over]  according  to  the 
Kigency  of  tne  said  process ;  and  take  notice, 
lat  you  are  hereby  required,  five  days  before 
le  said  day  of  to  deliver  to 

le  officer  in  charge  of  the  said  process,  or  to 
Ave  at  my  office  at  a  particular  of 

le  goods  or  chattels  so  claimed  by  you  and  of 
le  grrounds  of  your  cUum  [or  of  the  amomnt  of 
fnt  claimed,  and  for  what  period  due"], 

Given  under  the  seal  of  the  court,  this 
ay  of  18 

Clerk  of  the  said  court, 
'o  of 


22.  Order  on  an  Interpleader  Summons. 


at 


To. 

In  the  County  Court  of 
Seal.) 

Between  A,  B.,  plaintiff^  ] 
and 
C.  D.,  defendant. 
It  is  hereby  ordered,  touching  the  claim  of 
?.  F.  to  certain  goods  and  chattels  ^or  monies, 
ire]  seized  and  taken  in  execution  m  tiiis  ac- 
ion,  which  said  E»  F,  has  been  duly  summoned 
o  support  his  chdm  at  this  court,  that  the  said 
^oods  and  chattels  [or  monies,  ^-c,  or  part 
hereof,  to  wit,J  [specifying  them"}  are  the  pro- 
perty of  the  said  E.  F,  [or  of  the  said  defend- 
int,  as  the  case  may  be]  ;  and  it  is  further  or- 
Lered,  that  the  costs  of  this  proceeding,  amount- 
n^  to  be  paid  by  the  said 

o  the  clerk  of  the  court,  at  his  office  in 
or  the  use  of  the  add  on  or  before 

he  day  of 

Given  under  the  seal  of  the  court,  this 
lay  of  18 

By  the  court. 
Clerk. 
Office  hours  from  10  till  4. 


24.  Judgment  agakist  Defendant  when  the  Debi 
or  Damages  are  made  payable  by  Instalments. 

No. 

In  the  County  Court  of  at 

(Seal) 

Between  A.  B,,  plaintiff, 
and 
C.  D.,  defendant. 
Upon   the  "hearing  of '  this    cause,   at   a 
court  holden  at  on  the  day  of 

it  is  adjudged,  that  the  sud  plaintiff 
do  recover  agunst  the  said  defendant  tne  sum 
of  £  for  his  debt,  [or  damages  by  him 

sustained]  in  a  certain  action,  togetiier  with  the 
costs  of  suit,  amounting  to  the  sum  of  £  -^>' 
by  instalments  the  first  instalment  to 

be  paid  upon  the  day  of  Sucb 

payments  to  be  made  at  the  office  of  the  clerk 
of  this  court  at 

Given  under  the  seal  of  the  court,  this 
day  of  18 

By  the  court. 
Clerk, 
^o^e.— Office  hours  from  10  till  4. 


>3.  Judgment  against  Defendant  for  Payment 
of  Debt  or  Damages.^ 

In  the  County  Court  of  at 

;Scal.) 

Between  A,  B.,  plaintiff, 
and 
C.  JD.,  defendant. 
Upon  hearing  this  cause  at  a  court  holden 
it  on  the  day  of  it  is 

idjudged,  that  the  said  plaintiff  do  recover 
igainst  the  said  defendant  the  sum.ol£ 
for  his  debt  [or  damages  by  him  sustained],  to« 
jnether  with  the  costs  ofstHt,  amounting- to  the 
sum  of  £  .    And  it  is  ordered  that  the 

said  defendant  do  pay  the  same  tathe  clerk  of 
the  court  at  his  office  in  on  or  before 

the  day  of 

GiTen  under  the  seal  of  the  court,  this 
day  of  18 

By  the  court. 
Clerk. 
Attendance  at  the  office  from  10  till  4. 


25.  Judgment  against  Plaintiff  for  Costs  and. 
Satisfaction  to  Defendant,  and  for  his  costs* 
of  Suit. 
No. 

In  the  County  Court  of  at 

(Seal.) 

Between  A.  B,,  plaintiff^ 
and 
C.  D.,  defendant. 
At  a  court  holden  at  on  the  day 

of  it  was  adjudged,  that  judgment 

should  pass  against  Ae  said  plaintiff,  and  that 
the  said  plaintiff  shot^d  pay  the  sum  of 
to  the  said  defendant,  by  way  of  costs  and  sa« 
tisfaction  for  his  trouble  and  attendance  in  that 
behalf,  and  the  further  sum  of  for  his 

costs  and  charges  bv  the  said  defendant  about 
his  suit  in  that  behalf  expended,  amounting  to- 
gether to  the  sum  of  on  or  before  the 
day  of  It  is  therefore  ordered, 
that  the  said  plaintiff  do  pay  the  same  to  the 
clerk  of  the  court,  at  his  office  at  on 
or  before  the                day  of  *    '    ' 

Given  under  the  seal  of  the  court,  this 
day  of  18 

By  the  court* 
Clerk. 
Office  hours  from  10  till  4. 


^  This  form  may  be  used  in  replevin  where 
ladgment  is  given  fdr  (he  plaintiff. 


26.  Execution  against  the  Goods  of  Dtfendani^  ■ 
No. 

In  the  County  Court  of  at 

(Seal.) 

Between  A.  B,,  plaintiff, 

and 

C.  D.,  defendant. 

Whereas  at  a  County  Court  holden  at 

on  the  day  of  at  within 

the  Jurisdiction  of  the  said  court,  before 

the  judge  of  the  said  court,  the  said  plaintifi^  by 

the  consideration  and  judgment  of  the  said 

court,  recovered  against  the  said  defendant  the 

0  5 


ici£  foraeertMiikbtbetoBthii 

timg  dtte  aad  owing  to  tiie  md  phintiff  jor^ 

certain  damages  by  kirn  eustainedf  and  6y  the 
$aid  court  awarded  to  be  paid  to  km  the  said 
pUnntiff^  together  with  the  costs  of  suit,  hy  the 
said  plaintiff  in  that  behalf  expended:  And 
whereas  the  said  defendant  by  an  order  of  the 
said  court  bearing  date  the  day  and  vear  afore- 
said^  was  ordered  to  pay  the  saia  debt  [or 
damages^  together  with  tne  said  costs,  amount- 
^  toother  to  the  sum  of  [state  the 

time/or  pajfment'] :  And  whereas  the  said  sum 
of  [or  the  sum  of  being  part 

of  the  said  sum  of  as  the  case  may  be^ 

has  not  been  paid  to  the  said  plaintiff,  pursuant 
to  the  said  order :  These  are  therefore  to  re- 
quire and  order  you  forthwith  to  make  and  levy 
by  distress  and  salt  of  the  goods  and  chattels 
of  the  said  defendant,  wheresoever  they  may  be 
found  within  the  district  of  this  court,  (except 
the  wearing-apparel  and  bedding  of  the  said 
defendant  or  his  family,  and  the  tools  and  im- 
plements of  his  trade,  if  any,  to  the  value  of  five 
pounds,)  the  said  sum  of  £  and  also 

the  costs  of  this  execution ;  and  also  to  seize 
and  take  any  money  or  bank-notes,  (whether 
of  the  Bank  of  England  or  of  any  odier  bank,) 
and  any  cheques,  billa  of  exchange,  promissory 
notes,  bonds,  specialties  or  securities  for  money, 
of  the  said  defendant,  which  may  be  there 
found,  or  such  part,  or  so  muck  thereof  as  may 
be  sufficient  for  the  satisfying  of  this  execu- 
tion, and  the  costs  of  making  and  executing 
the  same. 

Given  under  the  seal  of  tkc  court,  this 
day  of  18 

By  the  court. 

[In  caaes  of  jsross-jndgmenta  die  execution 
must  be  stated  to  be  for  %bie  balance.] 

Qerk  of  the  said  court. 
To  ,  high  bailiff  of  the  said  court, 

and  other  the  bailiffs  thereof! 


M>t 
Cosu 


Szecution 


Notice, 

The  good  J  and  chattels  are  not  to  be  sold 
until  atter  the  end  of  ^e  days  next  following 
the  day  on  which  they  may  have  been  taken, 
QVfeie  they  be  of  a  perishable  natiii«»  or  at  the 
request  of  the  said  defendant. 


07,  Execution  against  the  Goods  of  a  Testator, 
No. 

In  the  County  Court  of  at 

(Seal.) 

Between  A,  B.,  plantifi; 

and 

CJD.,  eascntor  of  J&.  F.,  decensed,  defendanC. 

^hewa.  ttacwMtdrfy  hoWen  nt 

Mbiu  the  jurisdiction  of  thesMd  court,  on  ^m 

mafei 


of  tiM  and  ctut,  tiie  aid  nknftifl^  lif  Aeen* 
sideratkmamdjttdgnientoc  the  aaid  court,  ru 
oovered  i^punat  the  said  defieadanl^  an  ezecntar 
{or  adainiatrator3  of  S.  F^  deeeaned,  the  ima 
of  £  for  a  certain  debt  before  thattims 

due  and  owing  to  the  said  nlaintiff  br  die  aid 
B.  F.«  in  his  Hfetime,  together  with  tne  sum  a£ 
£  for  his  coaU  of  snk,  by  the  said 

plaintiff  in  that  behalf  eacpendedi  AndwhcRas 
the  said  defendant,  by  an  order  of  the  said 
court,  bearing  date  the  day  and  year  afoTBnii 
was  ordered  to  pay  the  said  debt  {mdamaget^ 
together  widi  the  said  eoata*  amounting  together 
to  the  sum  of  £  [state  the  timecffsy 

men/]  :  And  whereas  the  sum  of  £  has 

not  been  paid  to  the  said  plaintiff^  parsnaotto 
the  said  order :  These  are  therefore  to  rajmn 
and  order  you,  forthwith  to  make  and  levy  by 
distress  and  sale  of  the  goods  and  chaitteli 
which  were  the  property  of  the  said  £.  F.  in  liis 
lifetime,  in  the  hands  of  the  said  defendant  to 
be  administered,  wheresoever  they  may  be 
found  within  the  district  of  this  court,  the  said 
sum  of  £  ,  together  with  the  costi  of 

this  execution ;  and  also  to  seize  and  take  any 
money  or  bank-notes  (whether  of  the  Bank  of 
England  or  of  any  other  bank,)  and  aoj 
ch^ues,  bills  of  exchange,  pronusaory  notee, 
bonds,  specialties  or  secuntiea  for  mone^, 
which  were  the  property  of  the  sud  £,  F.  m 
his  lifetime,  whicn  may  there  be  foua4  orsuch 
part,  or  so  much  thereof  as  may  be  saSckui 
for  the  satisfying  of  this  execution,  and  the 
costs  of  makmg  and  executing  the  same,  if  the 
said  defendant  hath  so  m||c^  thereof  in  lus 
hands  to  be  administered ;  and  if  hehalih  not 
so  much  thereof  in  hta  hands  to  be  admiais- 
tered,  then  that  you  make  and  levy  of  the  peeper 
goods  and  chattels,  money,  or  bank-notes, 
(whether  of  the  Bank  of  England  or  of  aoj 
other  bank,)  and  any  cheques,  hills  of  a- 
change,  promissory  notes,  bonde,  mecialties, 
or  securities  for  money  of  the  saud  deHendaat, 
the  sum  of  £  for  the  costsand  <^^oM 

first  above  mentioned,  and  the  costs  of  ttni 
execution,  and  of  levying  the  same. 

Given  under  the  seal  of  the  court,  thn 
day  of  18  . 

By  the  oooit      ' 
Clerk  of  the  said  court. 
To  ,  high  bailiff  of  the  said  court,         I 

and  the  other  bailiffs  thereof. 


Debt 

£ 

s. 

d. 

Cosu 

Execatioii       .    •    «    .    « 

„ 

Nsftiee, 
The  goods  and  chattels  are  not  to  be  «ti 
until  after  the  end  of  five  davs  next  foHovios 
the  day  on  which  they  m^  nave  beeo  taken* 
unless  they  be  of  a  perishable  nature,  or  at  tke 
request  of  the  sud  defendant. 


Ftrm  ^PtQeckBM§i»4k€  SmattZkbt  ComH. 


M» 


So. 
IntiieGonBtyComtof  st 

:SeaL) 

Between  A.  B,,  plamtifl> 
and 

C.  D.,  executor  of  E.  F.,  deceased,  defendant. 
Upon  the  beanng^  this  cause,  at  a  court 
lolden  at  on  the  dav  of 

it  is  adjmdgtd,  that  the  said  defen&nt,  being 
ht  executor  of  E,  F,,  deceased,  hath  made 
nray,  wasted,  and  put  to  his  own  use,  divers 
yoods  and  chattels  [or  monies,  ^e,,  as  the  case 
may  be,]  which  were  the  property  of  E.  F,  de- 
based, at  the  time  of  his  death,  and  which 
»me  to  the  hands  of  the  said  defendant  as 
!Kecntor  as  aforesaid,  to  be  administered, 
thereby  a  certain  judgment  recovered  by  the 
laid  plaintiff  against  the  said  defendant  as 
executor  as  aforesaid,  at  a  court  held  on  the 
day  of  9  remains  unsatisfied, 

md  that  the  said  defendant  do  pay  the  sum  of 
6  recovered  bv  the  said  judgment,  to- 

ller with  the  sum  ot  £  the  costs  of  this 

rait,  to  thb  clerk  of  the  courts  at  his  office,  on 
)r  before,  &c.,  [as  the  ease  may  be"] ;  and  it  is 
farther  adjudged,  that  if  the  said  defendant 
Qoake  default  in  payment  thereof,  an  execution 
shall  issue  to  make  and  levy  the  said  several 
imnt  of  £  and  £  of  the  goods 

iBd  chattels  of  ihe  said  E.  K,  if  the  said  de- 
endont  hath  so  much  thereof  in  his  hands  to 
3e  admhnstered,  and  if  he  hath  not  so  much 
thereof  hi  his  haDds  to  be  administered,  then  to 
ie  made  and  levied  of  the  pro()er  goods  and 
chattels  of  the  said  defendant. 

Given  under  the  seal  of  the  court,  this 
iay  of  18 

By  the  court. 

^OTB.-»The  execution  upon  this  order  maybe 
drawn  fipom  tais  form. 


2d.  Jutfymentfor  Defendant^  in  Replevin, 

fo. 
In  the  County  Court  of  at 

Seri.) 

Between  A,  E.f  plaintifl^ 
and 
C.  D.,  defendant. 
Upon  hearing  this  action  of  reple\dn  at  a 
ourt  holden  at  on  the  day  of 

it  is  adjudffed  that  the  said  plaintiff 
b  return  to  the  said  oeiSendant  the  cattle,  [or 
pood!ff  or  ehaitels,  as  the  case  may  be,  stating  the 
wrticuUws  thereof^ 

brthwith  [or  as  the  case  may  be\ ;  and  that  the 
aid  defendant  do  recover  against  the  said 
Jaintiff  the  costs  of  the  suit,  amounting  to  the 
om  of  £  ;  and  it  is  further  ordered, 

hat  the  said  defendant  do  pav  the  same  to 
he  clerk  of  the  court,  at  his  office  at 
n  or  befiure  the  day  of 


*  Judgment  for  tbe  pbdntiff  m  Form  No.  23. 


Cxifwi  under  ihe  leil  of  the  court,  lliia 
day  of  18 

Bjtheeonift^ 
Clerks 
Office  hours,  from  10  tin  4. 


ao.  JwiigmaAfar  Reeaoery  qf  TeMHMn/. 

No. 
In  the  County  Court  of  at 

(Seal.) 

Between  A.  JB.,  plaintiff, 
and 
C.  Dt  defendant. 
Upon  the  hearing  of  this  cause  at  a  eomt 
holden  at  on  the  daj  of 

it  is  adjudged  that  the  said  plaintiff  do  recover 
aipinst  the  said  defendant,  possession  of  a  cer* 
tarn  house  [or  land  or  part  cf  a  cerimn  komsej 
at  together  with  the  costs  of  suit, 

amounting  to  the  sum  of  £  and  it  is  orw 

dered,  that  the  said  defendant  do  forthwith  ouit 
and  deliver  up  possession  of  the  said  house  [or 
>c.]  to  the  said  plaintiff  J  and  that  a  warrant 
lo  forthwith  issue,  to  enforce  this  adjudication, 
and  to  require  and  authorize  the  bailiff  of 
the  said  court  to  give  possession  of  the  said 
house  [or,  Sfc.']  to  the  said  plaintiff,  within 
days  from  the  date  of  such  warrant ;  and  it  ia 
further  ordered,  that  the  said  defendant  do  pay 
the  aud  sum  of  £  for  the  said  plaintiff's 

cost,  to  the  clerk  of  this  court,  at  his  office  m 
on  or  before  the  day  of 

Given  under  the  seal  of  the  court,  this 
day  of  la 

By  the  court* 
Qerk. 
Office  hours  from  10  till  4. 
Note.— The  warrant  for  the  execution  of  thia 
order  may  be  drawn  from  this  form. 

31.  Execution  Off ainsi  the  Goods  of  Plaintiff. 
No. 

In  the  County  Court  of  at 

(Seal.) 

Between  A.  B.,  plaintiff, 

and 

C.  D.,  defendant. 

Whereas  at  a  countv  court  duly  holden  at 

within  the  juriscuction  of  the  said  cour^ 

on  the  day  of  before 

the  judge  of  the  said  court,  the  said  plaintiff 

appeared  [or  did  not  appear]  to  prosecute  hia 

plaint  against  the  said  aefendant  in  an  action 

of  debt  [or  to  recover  danuiges']  for  {set  ont  the 

substance  of  the  plaint'] :  And  whereas  the  said 

plaintiff,  at  the  hearing  of  the  said  plaint,  did 

not  make  proof  of  his  debt  lor  demand]  to 

the  satisfaction  of  the  said  court,  and  thereupon 

it  was  ordered  and  adjudged  by  the  said  court, 

that  judgment  should  be  entered  for  tlie  said 

defendant,  and  that  the  said  plaintiff  dionld 

5y  to  the  said  defendant  the  sum  of  £ 
'  way  of  costs  and  satis&ction  for  his  troubte 
and  attendance  in  that  behalf,  and  the  further 
sum  of  £  for  his  costs  and  char^,  by 

the  said  defendant  about  the  said  suit,  in  iAak 
behalf  expended,  amounting  together  to  tli» 
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Farm  of  Proceed  in  the  SmOi  Deht  Omrtt. 


I  of  £  on  or  before  the  day  of 

:  And  whereas  the  aaim  aam  of  £  * 
haa  not  been  paid  to  the  said  defendant^,  pur- 
snant  to  the  said  judgipent  and  order :  Tnese 
are  therefore  to  requb  e  and  order  yon  forthmth 
to  make  and  levy  oy  distress  ana  sale  of  the 
goods  and  chattels  of  the  said  pkuntiff»  where- 
soever they  may  he  found  within  the  district  of 
this  court,  (excepting  the  wearing-apparel  and 
bedding  of  the  said  plaintiff  or  his  family,  and 
the  tods  and  implements  of  hie  trade,  if  any, 
to  the  value  of  five  pounds,)  the  said  sum  of 
£  ,  and  also  the  costs  of  this  execution ; 

and  also  to  seise  and  take  any  money  or  bank- 
notes (whether  of  the  Bank  of  England  or  of 
any  other  bank),  and  any  cheques,  bills  of  ex- 
change, ])romi86ory  notes,  bonds,  specialties, 
or  securities  for  moneyi  of  the  said  plaintiff, 
which  may  there  be  found,  or  euch  part  or  so 
x^uch  thereof  as  may  be  sufficient  for  the 
satisfying  of  this  execution,  and  the  costs  of 
making  and  execating  the  same. 

Given  under  the  seal  of  the  court,  this 
day  of  18 

By  the  court. 
Clerk  of  the  said  court 
To  ,  high  bailiff  of  the  said  court, 

and  the  other  bailiffs  thereof. 


Costs     .    , 
£xecution 


£  s.         d. 


L 


Notice^ 
The  goods  and  chattels  are  not  to  be  sold 
until  after  the  end  of  five  days  next  following 
the  day  on  which  they  may  have  been  taken, 
unless  they  be  of  a  perishable  nature,  or  at  the 
request  of  the  said  defendant. 

32.  Summon^  to  Defendant  after  Judgment. 
No. 

In  the  County  Court  of  at 

(SealO 

•  Between  A.  B.,  plaintiff, 
and 
C.  D.,  defendant. 

Whereas  at  a  county  court  held  at,  &c.,  on, 
&c.,the  above-named  plaintiff  obtained  a  judg- 
ment [or  order']  against  you  for  the  payment 
of  ^  for 

which  iudgment  \^or  order"]  still  remains  un- 
satisfied,- you  are  therefore  hereby  summoned 
to  appear  at  the  county  court  to  be  holden  at, 
&c.,  on,  &c.,  at  the  hour,  &c.,  to  be  then  and 
there  examined  by  the  judge  of  the  said  court, 
touching  your  estate  and  effects,  and  the  man- 
ner and  circumstances  under  which  you  con- 
tracted the  said  debt  [or  incurred  the  damages 
or  litdnHtv)  which  was  the  subject  of  the  ac- 
tion in  which  the  said  judgment  was  obtained 
Sf^nst  you,  and  as  to  the  means  and  expecta* 
tion  you  then  had,  and  as  to  the  property  and 
means  you  still  have  of  discharging  the  said 
debt  [or  damages  or  liability],  and  as  to  the 


disposal  you  may  bare  made  of  any  property. 
And  take  notice,  that  if  you  do  not  app^^ 
obedience  to  this  aimimoBa,  you  may,  by  ordff 
of  this  court,  be  committed  to  the  common  |Qal, 
[or  o^er  prison  of  the  cosri]. 

Given  under  the  seal  of  the  court,  dus 
day  of  18 

By  the  cotnt 
Cieiic. 


Amoont  of  jadgmentor  ordber. 
Costs  of  this  summons  .    . 

£ 

f. 

i. 

B^ 

33.    Warrant  of  Commitment  in  Dtfmdt  rf 
Appearance, 

No. 
In  the  County  Court  of  at 

Between  A.  B.,  plmntiff, 
and 
C  D.,  defendant. 
To  the  high  bailiff  and  the  other  bailifi  of  the 
said  court,  and  all  constables  and  pea^  of- 
ficers within  the  jurisdiction  of  the  sidd  cMirti 
and  to  the  governors  and  keepers  of 
Whereas  at  a  county  court  holden  at 
on  the  day  of  in  tbe^fouraf 

our  Lord  18  ,  the  above-named  plaiooC  ^J 
the  judgment  of  the  said  court,  in  a  certain  nit 
wherein  the  stud  court  had  juriedictMA,  re- 
covered agunstthe  above-named  defeadial  tbe 
sum  of  £  for  his  debt  [or  dams§ei  <t 

the  case  may  &e,]  togetlier  with  the  sum  of 
£  the  costs  of  the  said  suit  And  thoe- 

upon  it  was  then  and  there  ordered  by  the  »id 
court,  that  the  said  defendant  should  pay  to 
the  said  plaintiff  the  said  sums  of  £ 
and£  so  recovered  against  tbeuid 

defendant  as  afomaid,  on  or  before  the 
day  of,  &c.  [as  the  aase  may  be"]  :  And  wherm 
the  said  defendant  not  having  paid  the  said  sub 
of  £  and  £  pursuant  to  the 

said  order,  upon  the  application  of  tbs  w 
plaintiff,  a  summons  was  dulv  issued  from  tad 
out  of  the  said  court  against  the  said  defeadiot, 
by  which  said  summons,  the  said  defiendait 
was  required  to  appear  at  the  said  coooty  oo^ 
of  at  on  the  dsf  0^ 

&c.|  to  answer  such  questions  as  might  be  pot 
to  him  touching  [set  out  as  in  the  summau]' 
And  whereas  it  was  duly  proved  upon  oi»^ 
the  said  last-mentioned  court,  that  the  sud  (^ 
fendant  was  personally  served  with  *J»  JjJ 
summons:  And  whereas  the  said  d^mm 
did  not  attend  as  required  by  such  smninonii 
or  allege  any  sufficient  excuse  fcnr  notsoij^ 
tending,  and  thereupon  it  was  ordered  hf  w 
judge  of  the  said  court,  that  the  said  «• 
fendant  should  be  committed  for  the  term  » 

days,  to  the  in  the 

according  to  the  form  of  the  statute  in  that  ^ 
made  and  provided,  or  until  he  should  be  dM- 
charged  by  the  due  course  of  law :  These  «• 
therefore  to  require  you,  the  said  high  bauifc 
bailiffs,  and  others,  to  take  the  said  defeodaBt, 


Farm  (ffPrdieeHns^  inthi  SmalllMi  CoiirAr. 
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and  to  deliver  Kim  to  the  goternor,  ice.  [or 
keeper,  ^e.li  and  you,  die  said  governor  for 
iMNTi  A«.j  are  herelrjr  reqnipeA  te  receive  tlie 
said  defendanty  and  him  tafialy  to  keep  in  the 
for  the  term  of  days*  from 

the  arrest  under  this  warrant,  or  vntil  he  shall 
be  sooner  discharged  by  due  course  of  law. 
For^riuch  this  shall  be  your  sufficient  warrant. 

Given  under  the  seal  of  the  court,  this 
tlay  of 
(Seal.) 

Clerk  of  the  said  court. 


34.  Warrant  of  Commitment  after  Examination. 
No. 
In  the'  County  Cburt  of  at 

Between  A,  B,,  plaintiff 
and 
C.  D,,  defendant. 
To  the  high  bailiff  and  the  other  bailiffs  of  the 
said  court,*  and  all    constables  and  peace 
officers  within  the  jurisdiction  of  the  said 
court,  and  to  the  governor  or  keeper  of 
Whereas  at  a  county  court  duly  holden  at 
on  the        day  of  in  the  year 

of  our  Lord  18  ,  the  above-named  plaintiff 
by  the  judgment  of  the  said  court,  in  a  certain 
suit  wherein  the  said  court  had  jurisdiction, 
recovered  against  the  above-named  defendant 
the  sum  of  £  for  his  debt  [or  dama- 

gee,  as  the  cage  may  be"],  together  with  the  sum 
of  £  the  costs  of  the  said  suit.  And 

thereupon  it  was  then  and  there  ordered  by 
the  aaid  court,  tl^t  the  said  defendant  should 
pBj-  to  the  aaid  jdaintiff  the  sums  of  £ 
and  £  so  recovered  against  the  said 

defendant  aa  aibretaid,  on  or  before  the 
day  of,  &c.  [as  the  case  may  be"]  i  And  whereas 
the  said  defendant  not  having  paid. the  said 
sums  of  £  and  £  pursuant  to 

the  said  order,  upon  the  application  of  the  said 
plaintiff,  a  summons  was  duly  issued  from  and 
oat  of  the  said  court  against  the  said  defen- 
dant, by  which  said  summons,  the  said  defen- 
dant was  required  to  appear  at  the  said  county 
court  of  at  on  the 

day  of,  &c.,  to  answer  such  questiona  as  might 
be  put  to  him  touching  \set  out  as  in  the  sum- 
mons']; And  whereas  the  defendant  having 
duly  appeared  at  the  said  court  oursuant  to 
the  said  summons,  was  exaroinea  touching, 
&c.  [as  in  the  summons']  :  And  whereas  it  ap- 
leazed  upon  such  examination  to  the  satis- 
'action  of  the  judge  of  the  said  court,  that 
here  insert  the  particular  ground  of  commit- 
nent'],  and  thereupon  it  was  ordered  by  the 
aid  jfndge,  that  the  said  defendant  should  be 
ommitted  for  the  term  of  days  to  the 
n  the  according  to  the  form  of  the  statute 

1  that  case  made  and  provided,  or  until  he 
hould  be  discharged  by  due  course  of  law: 
liese  are  therefore  to  require  you,  the  said 
igh  bailiflT,  bailiffs,  and  others,  to  take  the 
lid  defendant,  and  to  deliver  him  to  the  go- 
jrnor,  &c.  [or  keeper,  ifc] ;  and  you  the  s^id 
ovemor  [or  keeper,  SfC,]  are  herebv  required 
\  receive  tbe  said  defendant,  and  him  safely 
keep  in  the         for  the  term  of         days. 


from  the  arrest  under  tlus  warrant,  or  until  he 
^hall  be  sooner  discharged  by  dtie  course  Of 
Uiw.  For  which  this  shall  be  your  sufficient 
warrailt. 

Given  under  the  seal  of  the  court,  this 
day        18 
(Seal.) 

Clerk  of  (ihe  said  court. 

35.  Warrant  of  Commitment  where  Defendant 
appears  and  is  examined  at  the  time  of  hearing. 

In  the  County  Court  of  at 

Between  A.  B,,  plaintiff, 
and 
C.  D.,  Defendant. 
To  the  high  bailiff,  and  the  other  bailiffs  of  the 

said  court,  and  all  constables  and  peace 

officers  within  the  jurisdiction  of  the  said 

court,  and  to  the  governor  or  keeper  of  the 

gaol  at 

Whereas  at  a  court  holden  at  on  this 

day  of  in  the  year  of  our 

Lord  18  ,  the  above-named  plaintiff,  hy  tlM 
judgment  of  the  said  court,  m  a  certain  suit 
wherein  the  said  court  had  jurisdiction,  re* 
covered  against  the  above-named  defendant  the 
sum  of  £  for  his  debt  [or  damages], 

together  with  the  sum  of  £  the  costs 

of  the  said  suit ;  and  thereupon  it  was  then  and 
there  ordered  by  the  said  court  that  the  said 
defendant  should  forthwith  pay  to  the  said 
plaintiff  the  said  sums  of  £  and  £ 

80  recovered  against  the  ssdd  defendant :  And 
whereas  the  said  defendant  having  personally 
appeared  to  the  said  summons,  and  being  pre- 
sent in  court,  was,  upon  the  application  of  the 
said  plaintiff,  then  and  there  examined  touching 
[set  out  as  in  the  summons]  :  And  whereas  it 
appeared  upon  such  examination,  to  the  satis- 
faction of  the  judge  of  the  said  court,  that 
[Aerc  insert  the  particular  ground  of  commit^ 
ment] ;  and  thereupon  the  said  judge  of  the 
said  comrt,  by  a  certain  order  bearing  date  the 
day  of  did  order  and  adjudge 

the  said  defendant  to  be  committed  for  the 
term  of  days  to  the  in  the 

or  until  he  should  be  discharged  bj;  due  course 
of  law :  These  are  therefore  to  require  you,  the 
said  high  bailiff,  bailiffs,  and  others,  to  take  the 
said  defendant,  and  to  deliver  him  to  the 
governor,  &c.,  [or  keeper,  ^c.]i  and  you  the 
said  governor  [or  keeper,  A-cJ  are  hereby  re* 
quired  to  receive  the  said  defendant,  and  him 
safely  to  keep  in  the  &c.,  for  the  term 

of  days,  from  the  arrest  under  this  war* 

rant,  or  until  he  shall  be  sooner  discharged  by 
due  course  of  law.  For  which  this  shall  be 
your  sufficient  warrant. 

Given  under  the  seal  of  the  court,  this 
day  of  18 

Clerk  of  the  said  court* 

(Seal.) 

36.  Certificate  for  the  Discharge  of  a  Difend^ 

ant  from  custody. 
In  the  County  Court  of  at 

(Seal.) 


441^        FumiofPro$eedm§mA§ 


»plttiitiflt 


DMCmrti^UmBOim 


and 

C.  D.,  defendnU 
I  do  bereby  certify  that  the  above-named  de- 
fendant, who  vaa  committed  to  your  custody 
under  and  by  virtue  of  a  certain  warrant  of 
commitment  under  my  band  and  the  aed  of 
the  aaid  court,  and  bearing  date  the  day 

of  for  the  space  of  days,  has, 

«nce  the  iaiuing  of  the  eiud  warrant  of  com- 
mitment, to  wit,  on  the  day  of 
current  [or  last  past,"]  paid  and  eatiafied  the 
debt  [or  damages^  or  tke  mstalments  qf  the  said 
debt  or  damages,'^  for  the  nonpavment  whereof 
he  was  so  committed  as  aforesaia,  together  with 
aU  fees,  costs,  and  charges  due  and  payable  by 
him  in  respect  thereof;  and  that  the  said  de- 
fendant may  in  respect  of  such  warrant  of  com- 


beforthwiOi 

oCyourcoitody. 

Bylemreof  liMt-  . 
OflrkoftlM 


ofAen 

jid  oomt  aC 

Gif«a  under  the  seal  of  the  mad  court,  tfaii 
dayof  l« 

To  the  governor  or  keeper  of  the 
gaol  at 

37.  Attowance  to  WitmeMtes. 

s.i. 
Gentlemen,  merchants,  bankers,  and  pro- 

f  esaioBal  men  .    f  6 

Tradesmen,      auctioneers,     accofuatants, 

clerks,  and  yeomen  •        .         .50 

Journeymen,  labourers,  and  the  like      «    2   0 
Travelling  expenses  per  mile,  oneway  .    0   6 


38.  JRefom  by  the  High  Bailiff,  made  the  day  of 

In  the  County  Court  of  at 


18 


Name 
of 


Bailiff 


No.  of  No.  of 


Bxe- 
cution 


Bum- 


nain- 

tiff. 


Naiure 


iWhen 


Vordict 
and 


Leried. 


When 
lertod. 


Judged. 


for 


ciianrM 

far  Levy. 


Ex- 

oTsaU. 


Paid 
Into 
Court. 


£   •^d. 


£    #.A 


£   #.  4 


£i.d. 


C^  CrbsswbxJl^ 

W.  E&I.B, 

£.  V.  Williams. 


Fred*  Pollock, 
Wm.  Wiohtuan, 


NEW  BILLS  IN  PARLIAMENT. 


fMPBOVXMBNT  OF  AGBICULTUBAL  TENANT- 
RIGHT. 

This  bin  recitea,  that  it  is  expedient  for  the 
better  security  of  formers  in  the  improvement 
of  land,  and  for  the  consequent  increase  of  pro- 
duce therefrom,  as  well  as  of  empl6yment  for 
fiEursa  labourers,  to  enlarge  and  extend  the  cus- 
tom of  agricidtural  tenant-ri^t  in  accordance 
^with  the  modem  advance  of  husbandry :  It  is 
ihenfore  proposed  to  enact — 

!•  That  every  tenant  under  any  holding  com- 
mencing either  before  or  after  tne  passing  of 
this  act,  shall,  on  the  determination  of  his  oc- 
cupancy of  anv  farm,  by  effluxion  of  time, 
notice,  death,  oankruptey,  or  insolvency,  be 
entitled  to  receive  from  the  incoming  tenant  on 
behalf  of  the  landlord,  or  from  tlra  landlord, 
(subject  as  after  provided,)  compensation  for 
•any  outlay  effectually  and  properly  incurred  by 
the  said  tenant  from  and  after  the  passing  of 
this  act  in  the  temporary  improvement  of  the 
aaid  farm,  by  the  purchase  or  preparation  of 
artificial  ^apurea,  or  the  purchase  of  Isod  for 
cattle,  or  m  the  durable  improvement  thereof 
by  draining^  marUng,  or  otherwise  amending 
the  soil  of  the  same,  or  the  permanent  improve- 


ment of  the  same,  by  nosing  or  conatructiaf 
new  fences,  roads,  or  suitable  and  neoessazy 
buildings  thereon ;  the  said  compenaaJVMi  tobe 
estimated  as  follows ;  first,  by  ascertaining  the 
cost  of  such  improvement,  thicnby  deteimiiijng 
the  several  terma  within  which  every  snch  kiad 
of  amelioration  may  be  expected  to  reimbuxaea 
tenant  for  such  outlay,  and  diatributiBig  t&e 
costs  equally  over  suoi  periods  respectiT^f 
and  then  ascertaining  what  is  due  to  tLe  tenant 
(if  anvthing)  by  deducting  from  such  terms  tfe 
time  during  which  the  tenant  shall  have  bad  tfe 
benefit  of  such  improvements :  Provided  always. 
That  the  expenses  incurred  in  the  <irdinaxy 
course  of  good  and  dean  husbandry,  or  in  par- 
suance  of  any  special  contract  made  before  tbs 
passing  of  this  act  widi  die  landlord,  or  of 
which  the  landlord  and  tenant  shall  hare 
agreed  to  share  the  expense,  shall  not  be 
reckoned  as  improvements  for  which  the  tenaitf 
is  to  be  compensated  under  the  provisiaas  of 
this  act. 
2.  That  no  tenant  for  a  term  of  yuan  hsriaf 


less  than  five  years  to  tun  of  his  holding  shap 
be  entitled  to  daim  oompenaaidoB  under  turn 
act  for  any  work  of  draimng  or  in^alioB, 
except  under  any  special  contract  already  exissl^ 
ing  or  hereafter  to  be  maiie,  nnlefla  he  ahsB 
furnish  beforehand  to  lua  landlord  a  i 


JVim  JBifli  i»  Pflrffflffliffr 


in  writingr  of  the  plaa:  aad  — *T-*ifitfil  cott  of 
«uch  work,  and  Uie  aiid  laadlord  diall  Mgnt  m 
writing  to  the  said  plan ;  nor  shall  aoj  tenant 
whatsoever  he  entitled  to  any  compensation  f»r 
any  work  of  hoilding^  fencing;  or  nwd-makiag, 
without  such  plan  and  estimate  furnished  and 
afi^reed  to  as  aforesaid,  nor  for  any  work  of 
durahle  improyeinent  whatever  execnted  after 
he  shall  have  given  or  received  lawful  notice  to 
quit,  or  in  the  last  year  of  a  holding  for  years : 
rrovided  nevefthdess.  That  if  any  tenant  shall 
have  erected  any  huildings  without  the  consent 
of  the  landlord,  and  on  the  determination  of 
the  tenancy  as  aforesaid  the  landlord  shall  de- 
cline to  make  compensation  for  them  in  the 
same  manner  as  the  tenant  would  have  heen 
entitled  to  be  compensated  if  they  had  been 
erected  with  consent,  the  tenant  shall  be  at 
liberty  to  remove  the  said  buildings  at  the  de- 
termination of  his  tenancy,  or  within  three 
calendar  months  from  the  time,  and  for  that 
purpose  shall  have  for  himself  and  others  a  right 
of  entry  on  the  farm;  but  nothing  herein  con- 
tained shall  authorise  any  tenant  to  injure  or 
suffer  to  go  to  waste  any  buildings  erected  on 
the  farm  held  by  him. 

3.  That  no  tenant  shall  be  entitled  to  any 
compensation  in  respect  of  any  permanent  im- 
provement when  the  same  shall  not  be  in  good 
and  sufficient  repair  or  condition  at  the  time  of 
the  determination  of  his  tenancy,  unless  Ae 
said  valuers  shall  think  fit  to  aUow  the  same, 
and  then  the  cost  of  putting  the  same  in  repair 
shall  be  taken  into  account ;  and  any  bnilaing 
erected  and  in  respect  of  which  it  is  intended 
to  claim  compensation  must  have  been  proved 
to  have  been  msured  from  loss  by  fire  in  its  full 
value  from  the  time  of  erection. 

4.  That  any  tenant  dnaaing  eonipensa[tk>n 
under  this  act  for  any  outlay,  shall,  three  calen- 
dar  months  before  the  determination  of  his 
tenancy,  if  the  nature  of  the  case  shall  admit, 
and  if  otherwise,  immediately  after  the  same, 
deliver  to  his  landlord  the  amount  and  nature 
of  his  claim,  and  an  account  of  all  disburse- 
ments in  respect  of  such  improvements  as 
aforesaid,  together  with  necessary  vouchers  to 
support  the  same;  and  that  if*^  within  three 
calendar  months  from  the  delivery  of  the  same 
the  said  amount  of  the  said  daim  shall  not  be 
paid,  then  it  shall  be  referred  to  valuers  to  as- 
certain and  determine  if  any  compensation  is 
due  to  the  tenant,  and  the  amount  thereof;  and 
the  tenant  shall  appdnt  one  valuer,  the  land- 
lord another,  and  txie  two  valuers  shall  appoint 
a  third,  (each  valuer  to  be  appointed  in  writing, 
and  the  landlord  or  tenant  to  appoint  a  vainer 
within  fourteen  days  after  he  shall  have  been 
required  by  the  other  party;  and  the  two 
nlnart  to  appoint  the  tlurd  valuer  in  writing 
within  aeven  days  after  either  kndk»rd  or 
tenant  shall  requiie  them  so  to  do»)  and  the 
award  in  writing  of  any  two  of  the  said  valuers 
fthaQ  be  binding  on  aU  parties ;  and  if  either 
party  should  r^bae  to  appoint  a  vainer,  er  tlie 
Mill  vainer  shanld  n6am  to  appoint  a  Child,  or 
if  the  aaid  wlncn,  nr  two  of  them  should, 
within  ooe  calendar  month  from  the  appoint* 


men  t  of  a  third  vainer,  refnaa  or  omit»  or  be  ia^ 
capable  of  making  an  aiward,  or  if  byanj 
reason  whatever  such  valuers,  or  any  of  them, 
should  not  be  i^pointed,  then  eitlK»r  the  land- 
lord or  tenant,  or  the  representatives  of  eidier» 
may  apply  to  the  Inclosure  Commissioners!, 
who  shall  on  such  application  appoint  a  person 
as  a  vainer,  who  shali  proceed  in  the  saia  vidu- 
ation,  and  whose  award  in  writing  shall  be 
binding  on  all  parties,  and  the  costs  of  such 
valuation  shall  be  paid  as  the  said  valuers  shall 
direct,  and  any  monies  directed  to  be  paid  to 
any  tenant  or  his  representatives,  induding 
any  costs,  may  be  recovered  by  such  tenant  or 
his  representatives  at  any  time  after  one  calen- 
dar month  from  the  date  of  any  such  award, 
by  distress  as  for  rent  in  arrear  from  time  to 
time  on  all  or  any  part  of  the  land  which  he 
had  so  occupied,  so  as  no  such  distress  be 
made  after  the  erpiration  of  two  years  from 
the  time  at  whicn  it  might  first  have  been 
made ;  but  no  such  award  shall  give  any  per- 
sonal or  other  remedy  for  the  recovery  of  U&e 
sum  awarded  against  the  landlord,  out  the 
same  shall  only  be  a  charge  on  the  land  to  be 
recovered  as  aforesaid. 

5.  That  any  owner  of  a  farm,  dther  abso- 
lutely entitleff,  or  entitled  in  tail,  or  for  life,  or* 
for  a  term  of  years  whereof  not  less  than  twenty 
shall  be  unexpired,  and  whether  subject  to  any 
rent  or  otherwise,  may,  if  he  shall  so  think  fit, 
and  he  u  hereby  empowered  to  contract  and 
agree  with  his  tenant  beforehand  as  to  the 
number  of  years  which  shall  be  taken  as  the 
full  term  of  compensation  under  any  or  each 
head  of  claim  respectively,  and  also  as  to  the 
allowance  in  money  to  be  made  for  the  same, 
which  agreement  shall  be  binding  upon  the 
before-mentioned  valuers,  and  also  on  the 
persons  for  the  time  being  entitled  to  the  farm: 
Provided  nevertheless.  That  if  any  such  special 
agreement  shall,  in  the  opinion  of  the  valuers, 
be  manifesUy  contrary  to  or  iUusorv  of  the 
intent  of  this  act,  such  agreement  shall  be  null 
and  void. 

6.  That  no  owner  of  a  ftirm  having  a  limited 
interest  thereiA  shall  consent  tP  such  farm 
being  charged  in  respect  of  improvements 
under  this  act  for  any  term  exceeding  twenty- 
two  years,  nor  for  the  purposes  of  building 
with  any  sum  exceeding  at  any  one  time  one 
year's  rent  of  the  same,  except  in  the  case  of  a 
farm  which  in  the  opinion  ot  the  valuers  shall, 
at  the  time  of  such  outlay  for  building  having 
been  incurred,  have  consuted  mainly  of  waste 
and  unimproved  land. 

7.  That  if  any  incoming  occupier,  whether 
as  tenant  or  otherwise,  shall  pay  to  the  out- 
going occupier  tiie  amount  of  compensation 
due  to  the  same,  under  this  act,  the  sum  so  ad- 
vanced by  the  said  incoming  occupier,  or  any 
part  thereof,  shall,  in  the  absence  of  any  special 
agreement,  to  the  contrary,  be  reeovenfole 
under  the  provisions  of  this  act,  as  if  the  said 
incoming  occupier  had  himself  e^Kted  the  im- 
provements in  respect  of  wfaich  sneh  compen* 
sation  had  been  paid,  doe  alWwance  bemg 
made  in  manner  hereinbefoe  ffwvided  for  the 
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period  durinflf  wbich  such  ineomin^  occupier 
8liidl  have  had  the  benefit  of  such  unprove- 
laents. 

8.  Act  not  to  affect  existing  rights  unless  as 
specially  provided. 


FURTHER  REDUCTION  OF  FEES  IN 
CHANCERY. 

Zrd  Maroh,  184/. 

The  Ri^ht  Honourable  Charles  Christopher 
Cottenham,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  concur- 
rence of  the  Right  Honourable  Henry  Lord 
Langdale,  Master  of  the  Rolls,  and  the  Right 
Honourable  Sir  Lancelot  Sbadwell,  vice 
Chancellor  of  England,  Doth  hereby,  in  pur- 
suance of  an  Act  of  Parliament  passed  in  the 
third  and  fourth  years  of  the  reign  of  his  late 
Majesty,  King  William  the  Fourth,  intituled. 
An  Act  for  the  regulation  of  the  proceedings 
and  practice  of  certun  offices  or  the  High 
Court  of  Chanceiy  in  England,  and  in  pur- 
suance and  execution  of  all  other  powers,  ena- 
bling him  in  that  behalf,  order  and  du^ct  in 
manner  following,  that  is  to  say : 

1.  That  the  Master  of  Reports  and  Entries 
of  the  High  Court  of  Chancery,  and  the  clerks 
of  reports,  shall  in  lieu  and  instead  of  the  fees 
of  2f.  for  the  first  side,  and  1*.  6rf.  for  every 
other  side,  containing  two  folios  of  ninety 
words,  now  receivablel)y  them  for  all  copies  of 
orders,  exceptions,  petitions,  reports  or  other 
documents,  receive  and  take  for  all  such  copies 
bespoke  after  the  4th  day  of  March  instant, 
4d.  for  every  folio  of  ninety  words,  and  no 
more. 

2.  That  this  order  be  entered  in  the  Regis- 
trar of  the  High  Court  of  Chancery. 

COTTENHAM,  C, 

Langdale,  M.  R. 
Lancelot  Shadwell,  V.C.E. 


BARRISTERS  CALLED. 
Hilary  Term,  1847. 

Lincoln's  inn. 
28th  January. 
John  George  Forbes,  Esq. 
Joseph  Bateman,  Esq.,  LL.  D. 
Edward  AUfrey,  Esq. 
lindsay  B.  Lawford,  Esq. 
The  Hon.  George  F.  S.  Elliots 
John  K.  Fitzherbert,  Esq. 
Patrick  M.  Leonard,  Esq. 

INNER  TEMPLE. 

2gth  January. 
Frederick  William  Meymott,  Esq. 
Richard  R.  Rothwell,  Esq. 
John  Thompson,  Esq. 
Frederic  Philip  Hinde,  Esq. 
Henry  Pelly  Maude,  Esq. 
Joseph  Hardcastle,  Esq. 


John  Edward  Wallis,  Esq. 
Frederick  E.  Marshall,  Esq, 
John  Townend,  Esq. 
Charles  Edward  Pouock,  Em. 
William  Swinbome  (3idk«  Es:i. 
Ralph  Ludlow  Lopes,  Eaq. 
Edward  Owen  Hornby,  Esq. 
Henry  Corpe  Caulfiela,  Esq. 
James  B.  R.  Bulwer,  Esq. 
Clayton  William  F.  Glyn,  Esq. 
John  Barff  Charleawoilh,  Esq. 
Theodore  Howard  Galton,  Esq. 
William  MiHs,  Esq. 
Thomas  Leslie,  Esq. 
John  Blosset  Maule,  Esq. 

MIDDLE  TBUPLS. 

15th  January. 
Thomas  Edward  Clarke^  Esq. 
Anthony  Austen,  Esq. 
John  Whitbread,  Esq. 
Richard  Whitehouse,  Esq. 

29th  January. 
Thomas  Sier,  Esq. 
Thomas  Smith  Badger,  Esq. 
John  William  Badger,  Esq. 
Charles  Cecil  de  Trafford,  Esq. 
Boddam  Castle,  Esq. 
DaWd  Burton,  Esq. 
William  John  Bovill,  Esq. 
William  Henry  Stewart,  Esq. 
Christopher  William  Richmond,  Esq. 
John  James  Colman,  Esq. 
Charles  William  Dare,  Esq. 
Patrick  Stewart,  Esq. 
John  Smith,  Esq. 

John  Henry  Proctor  Leresche,  Esq. 
Albert  Jenkin,  Esq. 
Morgan  Lloyd,  Em. 
Thomas  Oldfield,  Esq. 
Charles  Owen  Snow,  Esq. 

ORAY*8   INN. 

31st  January. 
Samuel  Simpson  Toulmin,  Esq. 

27th  January, 
John  Worsly,  Esq. 
Samuel  Rolls  Ewen,  Esq. 


PRACTICE  AT  THE  MASTERS'  OFFICES 
IN  CHANCERY. 

PUNCTUAL   ATTENDANCE   OP  WARBAKT8. 

It  is  well  kno^ni  that,  in  general,  a  quarter 
of  an  hour's  grace  is  allowed  in  attending  w- 
rants  before  the  Master,  and  that  an  eqMrte 
proceeding  does  not  usually  take  place  until  the 
quarter  of  an  hour  has  expired. 

We  learn  that  Master  Lynch  has  given 
notice  in  his  office,  that  he  will  proceed  pone* 
tually  at  the  hour  notified  in  the  warrant.  Va$ 
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should  be  generally  known,  in  order  that  so* 
licitors  may  prevent  any  advantage  from  bdng 
taken  of  their  absence. 

We  understand  &at  no  change  has  taken 
place  in  the  other  Masters*  offices;  and  we 
wonld  suggest  thatdie  practice  should  be  uni- 
form one  way  or  other,  else  mistakes  will  be 
made,  and  inconvenience  suffered. 

ANALYTICAL  MGEST  OF  CASES, 

BKPORTED  IN  ALL  THE  COURTS. 

®ourt^  of  Common  Sato. 
EVIDENCE. 
AFFiDAvrra. 

On  motion  to  make  a  rule  absolute,  an  affi- 
davit of  service  sworn  before  a  British  con- 
sul abroad  is  sufficient,  although  it  appear 
that  according  to  the  law  of  the  foreign  country, 
an  affidavit  cannot  be  taken  by  any  of  the  au- 
thorities there.  mUiams  v,  Welch,  3  D.  &  L. 
357. 

Cases  cited  in  thejadgmeDt :  Le  Veox  v.  Berke- 
ley. 2  D.  &  L.  31 ;  5  Q.  B.  8^36 ;  Ezpaite 
Hutchluson,  4  Biog.  606 ;  1  M.  &  P.  559;  In 
re  Pickengill,  6  M.  &  G.  toO. 


oee  Stomp, 


AORSBUSNT. 


apothbcary'8  charges. 
Debt  for  goods  sold  and  delivered,  work 
done,  and  materials  provided,  and  on  an  ac- 
count stated.  The  particulars  of  demand  con- 
sisted of  items  for  "medicines  and  attend- 
ances." At  the  trial  the  plaintiff's  assistant 
proved  that  they  ivere  surgeons,  and  that  he 
had  visited  and  dispensed  medicines  to  the  de- 
fendant, and  that  on  one  occasion  he  had  bled 
the  defendant:  Held,  that  primd  facie  the 
charges  were  charges  in  a  medical  case ;  and 
that  the  plaintiffs  were  therefore  bound  to 
prove  that  they  were  certificated  as  apothe- 
caries, or  that  they  had  been  -  in  practice 
previous  to  the  1st  of  August,  1815.  Proud 
V.  Maydll,  3  D.  &  L.  531. 

ATTOSHBY. 

Mala  oraxis.-'Champerty,— The  plaintiff's 
attorney  having  given  evidence  on  his  behalf, 
and  it  being  afterwards  discovered  that  his 
cHent  had  previously  assigned  to  him  all  his 
interest  in  the  event  of  the  suit,  the  court  set 
aside  a  verdict  found  for  the  plaintiff,  without 
entering  into  the  consideration  of  the  probable 
effect  of  the  evidence  so  given  upon  the  minds 
of  the  jury.     iVade  v.  Simeon,  2  C.  B.  342. 

BILL  OF  BXCHANOB. 

Proof  of  protest,  and  notice  to  charge  the 
drawer.'-^Conditional  promise, — Held,  that  any 
acknowledgment  by  the  drawer  of  a  bill  of  his 
liability  to  pav,  or  any  promise  to  pay  the 
mount,  thougn  conditbnal  as  to  the  mode  of 
Payment,  is  evidence  to  be  left  to  the  jury,  of 
Poe  notice  of  dishonour,  and,  in  the  case  of  a 


foreign  bill,  of  its  having  been  duly  protested* 
Can^eil  v.  Webster,  2  C.  B.  258. 
Cases  cited  in  the  judgneat  i  Pstterson  r.  Becbsr, 

6  J.  B.  Moore,  319;  Wilkins  v.  Jadis,  1  M.  & 

Bob.  41. 

CHARTER  PARTY. 

See  Usage  of  Trade.  • 

COMMtSBION  TO   BXAMINB  WITNB8SB8. 

In  an  information  by  the  Attorney-General, 
under  the  Customs*  Act,  the  court  has  no 
power  to  direct  a  commission  for  the  examina* 
tion  of  a  witness  abroad  on  behalf  of  the  de- 
fendant; nor  will  the  court  postpone  the  trial 
for  the  purpose  of  comiieUing  the  crown  to 
consent  to  such  eonunission.  Attamey^Qener^ 
V.  Bo99t,  3  D.  &  JU  492,  5.  C.  15  M.  &  W.  60. 

Cues  cited  in  the  judgment :  C&lliand  v.  Vatig* 
bam,  1  B.  &  P.  210;  Attorney- General  ▼. 
Wood,  7  M.  &  W. 571 ;  9  DowK  310 ;  Mostyn 
T.  Fabtigat,  1  Gowp.  174 ;  Lartgoity  v.  Attor- 
nay-General,  2  Price,  172. 

commissioner's   AUTHORITY. 

Acknowledgment.  —  Affidavit  sworn  brfore 
commissioTier. -^The  court  refused  to .  allow  an 
affidavit  and  notorial  certificate  of  an  acknow- 
ledgment to  be  filed,  under  the  3  &  4  W.  4,  c 
74,  s.  85 ;  the  affidavit  purporting  to  be  sworn 
before  one  '*  G.,  a  commissioner  for  taking 
affida\its  in  the  court  of  Q.  B.,  Canada  West,'^ 
and  the  notary  certifying  him  to  be  a  commis- 
sioner of  that  court,  and,  as  such,  qualified  to 
administer  oaths.    Street,  in  re,  2  Cf.  B.  364.  . 

COMPBTBNCY  OF  WITNESS. 

l.'In  an  action  tfgainst  one  of  two  part- 
owners  upon  a  charter-party  made  by  him 
alone  :  Held,  that  another  part-owner  who  was 
no  party  to  the  action,  ana  did  not  authorize 
the  defence,  was  a  competent  witness  for  the 
defendant.    Ashinson  v.  Cooper,  I  C.  B.  712. 

2.  In  trover  by  A.  against  B.  for  two  pro- 
missory notes,  B.  pleaded,  that  before  A,  was 
possessed  of  the  notes,  one  C.  was  lawfully 
possessed  thereof,  as  of  his  own  property :  that 
thev  had  been  fraudulently  obtained  from  C, 
ana  wrongfully  delivered  to  A.,  whereupon  B,, 
as  the  agent  of  C,  and  by  his  direction  and 
authorial  took  the  notes  out  of  the  possession 
ofil.  The  replication  traversed  the  property 
in  C. 

To  support  the  affirmative  of  this  issue,  C. 
was  called  as  a  witnesfi.  He  stated,  on  the  rotr 
dire,  that  he  had  not  indemnified  B.  and  that 
be  had  nothing  to  do  with  the  action. 

Held,  that  he  was  an  admissible  witnesi^, 
under  the  3  &  4  W.  4,  c.  42,  s.  26,  and  the 
6  &  7  Vict.  c.  85. 

And  semble,  that  he  was  competent  at 
common  law,    Heame  v.  Turner,  2  U.  B.  535. 

Case  cited  in  the  judgment:  Grylls  v.  Davies, 
2  B.&  Ad.5l4, 

consul's  sionaturb. 

Fane  covert, '^Acknowledgment  qf  deed.^-'AJ^ 

davit  ofver^ieation  under  3  &  4  W.4,c.  74.-^ 

The  court  allowed  an  acknowledffment  to  be 

received  and  filed  under  3  &  4  \V.  4,  c.  74, 
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s.  85,  •wkae  Ihe  iSJlavft  Terif^^lpr  the 
WM  sworn  More  **11ie  ^nonmomi  BntisAi 
Conral  hfr  ^  IStkftf  Iduid«r  H  i^pMing 
'ftsi  fherewM  bo  notary  or  any  otlwr  official 
person  before  wbom  it  could  hav^  1>eeQ  sworn 
within  many  Jranirad  ailM.  .  Darling,  in  re, 
2  C.  B.  347. 
Caw  citad  ia  tha  jodgnaot :  Piokertcill^ia  rs. 
6  M.  &  G.  250 ;  6  Scolt,  N.  E.  85U 

ooktbact;  WKiTm. 
BoeUaafaof  TVMia. 

CB08S-KXAMIKATI0N* 


hformer. — In  sn  infonnatkiii  by  ^c  At- 
toniey4jenao1  for  a  braaek  of  lbs  Hewemae 
lAwa,  a  witneaa  iiMr  the  Crown  oaniiotteaakod 
in  Cfoss^xamination—"  Did  you  f^ve  the  in- 
ibrma^uiA?^ 

For  the  nile  of  pobUe  policy  which  pvotects 
a  witneaa  iaam  beii^  aakad  such  queatians  as 
would  disclose  the  infonMr  if  ho  ha  a. third 
person,  eauaUy  lilies  to  jjoestioBa  which 
would  ^sclose  whether  the  witness  is  himself 
tiie  mformer.  A^hormn-Gtnendy.  Briaii,  15 
M .  &  W.  169. 

Caaw  ettad  in  Hm  jadgmant:  Hardy^S  eaaSt  f4 
St.  Tr.  816;  WtfKHi^  eaaa.  5t  St.  Tr.  98; 
Raif.  T.  RyU,  9  M.  &  W.  tf7l. 

FSAUDBy  BTATUTX  OF* 

^^dceqitenee  qf  poodg.-^A^  beinfi^  himself 
Yearly  tenant  of  a  house  to  B.«  und^let  the 
noaae  and  furniture  at  a  weekly  rent  to  C.  A. 
being  desirous  of  getting  rid  ot  his  tenancy  at 
the  end  of  the  current  year,  offered  to  sell  the 
tenitnre  to  C.  for  501.,  vhich  C.  likan^t  too 
HMich,  but  verbally  agreed  to  have  it  valued, 
JMid  to  pay  so  much  aa  it  ahould  be  found 
wotdi«  on  B,*s  i^eetttg  to  accept  hsiu  aa  his 
tanantiMteadofX  The  f umilnre  was  vulnsd 
at  80/.,  which  C.  refoaed  to  give,  bat  Chen 
Afiarad  &e  502.  BcficKre  the  espinbon  of  the 
year  an  agent  of  A.  took  ihe  key  oat  of  the 
door  «8d  ganre  it  to  C^  teUing  him  that  he  must 
«altle  wHh  A>  htmaelf  about  tbe  fum^ufo.  B. 
rsfuaad  to  accept  C.  aa  hia  tenant  and  he  eo 
tinnad  to  oecupy  the  bouaa  and  use  the  foni- 
tue  aa  befoce,  out  cootimially  pving  notice  to 
A-  to  take  away  the  lumitnre,  which  he  refused 
to  do;  and  afker  the  lapse  of  three  months,  C. 
■ent  it  to  a  broker's :  Held,  that,  upon  flieae 
fiicta,  there  waii  no  cffidenee  to  go  to  the  jury 
4if  an  acc^taaea  by  C.  of  the  furBitnre»  under 
a  contract  of  aale,  to  aalisfy  the  Statute  of 
Frsuds.    lAlfywkke  v.  Lmernm,  15  M.  &  W. 


lion?  Irat  that  when,  after 

msfrwtadiMtototha 
him  the  stipulated  prigs,  thauitaHtt 
recovered  in  a  count  upon  an  arroiint 
CoeJaag  v«  Ward,  1  C.  B.  858. 


la  ai 


In  an  aetioa  fee  alihd  jpahliahfd 
paper,  evidence  that  copiea  of  Ihe 
containing  1^  hbd  have  been  yralnikwM^ 
cweulatod  in  tho  jjlantiflra  ucighbovriiood, 
though  they  be  nut  shoMi  to  have  * 


by  the  defendant  the  publiaher^ia  admiaaihle  to 
show  the  extent  of  the  circulation  of  the 


Cmm  cited  ia  the Jadgmeat ;  Edaa  v.  l>adMd»  1 
Q.  B.302;  4F.&0.656. 

LANDy  INTBBBST  IN. 

j1co0o»^  siMted. — Held,  that  an  a^pvement 
lespectittg  the  transflBr  of  an  interest  m  lands 
required  by  the  Statute  of  Frauds  to  be  in  writ- 
ing  and  signed,  cannat  be  enforead  by  an  action 
upon  dM  agreement  against  the  tnoaleiaa  for 
the  stipulated  conaideratiou,  aotwitfaatandiag 
tiiat  the  mmSer  has  been  eibata4«ad  nathii^ 
lomaina  to  be  done  huit  to  paf  ihe 


and  the  ccmaafuent  iiyury  to  the  pUmtitfl 

It  was  sought  to  prore  that  one  of  su^ 
newspapers  hi^.bosn  asBt  to  a  public  reading 
room  in  the  plaintififa  parish,  to  which  there 
were  eighty  subscribers.  The  preodent  of  the 
rea£ng-room  stated,  that  a  newspaper  caBad 
the ''  Nonconformist,"  (wbkh  was  the  aama  of 
that  published  by  the  defendant,)  was  gratoi- 
tously  sent  to  the  room ;  that,  from  the  g^aneo 
he  had  of  it,  ha^udged  k  contained  the  fibel  im 
question ;  that  it  remained  there  a  fortas^t^ 
when  it  was  taken  away,  aa  he  supposed,  and 
not  returned ;  that  he  had  aeardied  the  mom 
for  it,  and  bdteved  it  waa  lost 

Held,  IstiduLtthiswaaaaffidentefideaceto 
show  that  the  newspaper  sent  to  the  reading* 
room  was  one  of  tha  oopias  af  the  defendant's 
newspaper  containing  the  libel;  flnd^  that 
this  was  sufficient  proof  of  ita  lo«  to  make 
secondary  evidence  of  its  contents  sdnuanfalc. 
Outhenoh  v.  MiM,  15  M.  k  W.  8I9w 
And  see  Newspaper  Praprietmrtkip. 

KSWSPAPSR  PBOPRIBTOR8HIP. 

Deelmraiion  mi  Stamp  Qfieu-The  bet  a£ 
A.'e  name  appearing  as  proprietor  of  a  bkw^ 
pimcr  ia  the  dedwratioR  filed  at  the  Stassp 
Office,  putsuaat  to  the  6  &  7  W.  4,  c  7^  as.  4, 
8,  does  not  reader  A.  liahk  in  respect  of  a  oaa- 
tract  specifically  entered  into  with  A,  the  ml 
proprietor  of  the  newsp^^,  slier  JL  baa  ceaasd 
to  be  interested  thoein*  Holcrqf/  r.  Happmt, 
2CIB.4A6. 

aTAMP* 

Agreement, — A  joint-stock  company,  of  whidi 
the  plaintiff  and  oefeaidBat  were  both  diiecton, 
ocfapiod  a  honae  hekmging  to  the  phirtigr  A 
dtaft  agreement,  prepared  hy  the  pliiutilPaa^ 
tomey,  was  suhinitted  to  the  solicitara  of  ikt 
company,  and  by  them  apipmnd  and  setnnssd; 
and,  at  a  anhaequent  meeong  of  te  danliiaij 
a  reaolution  was  aaade  empowering  tha  a^ 
licitors  to  sign  the  s^fceoment  on  bdialf  of  the 
cQuqpany.  The  agreement,  hawever,  waaacnu 
executea.  In  deU  for  use  and  occupalioBr,  lbs 
plaintiff  offered  the  draft  in  evidence,  not  i 
agreement  hindMig  jmp  sev  §t  Mug 
dated,  atsmpr  d,  nor  lagaed,)  M  te  te  par* 
pose  of  shoariag  ftai  tha  aacapalMa  «f  Aa 

elafMPto/AMMiir.-  HeU^^iSlmdatt'mmm- 
adanaaihK  f <v  waa(t  af  a  stonph  mmumm^  as 
it  conld  oidy  bo  rahai  on  aa  a  pnaof  af  Aa 

apacial  agwaawn^  lbs  \ 


Lmi 


4il 


V.  CbrU,  1  a  B.  TOO. 

a  Ik  fc  C.  74 ;  1  D6irL  fc  &.  19€* 
USAOI  OP  TftAMk 

JBvmmrm  mMn  flilMHiiNc  Ho  ettpiotM  s  ivfwtai 
09^mf^ci,  —  By  ft.  ctnrtcf'^pttttj'y  if  .^  the  ovnepy 
wmkI  tliat  tte  ship  tbould  proceed  to  the 
Tfne,  and  then  load  a  cai;go  of  cmds^  and  pro- 
Md  to  Alffiere,  and  ddher  the  same  iSieTe,  on 
payment  m  certain  ffright.  B,,  the  charteiia% 
engaged  that  the  yeaeel  ahonld  be  unloaded  at 
a  certain  average  rate  per  dfty ;  and  that,  if  de-' 
tainedaloogBr  peaod,  be^ionid  ''paQrler  soch 
detention  at  the  rate  of  51.  per  diem,  to  reckon 
from  the  time  of  t^  veasel  being  ready  to  nn- 
loady  and  m  fam  to  deliver,**  Accordmgto 
Ae  general  regulations  of  the  port  of  Algiers, 
treaeoi  may  commence  nnioading  as  soon  as 
ttey  enter n^ftm  Ae  mole;  bat,  by  a  special 
VQgidation  of  the  French  goremniest,  coals 
destined  for  tfie  use  of  tiie  marine  depntment 
are  mqmred  to  be  nnhden  at  a  partic^ar  spot, 
and  in  a  given  order :  Aid,  that  eridence  was 
admissible  to  show  that  the  words  ^in  tnm  to 
ddspff,"  Ind  by  the  asaga  «f  the  partkular 

a»  Am  spend  rsgidaiiaa  with  vespect  to  coab 
for  the  nse  of  Ae  Fkvnch  Baarine  depaartrnflat, 
aUhei^  il.  was  not  eofftamut  of  the  £Kt  of 
the  coab  hsfiag  bean  ahippid  ander  a  eontfad 
widitheFreadigorenuBents  bat  Ant  Khe  tea- 
timoay  of  three  or  fonr  whneaaee,  speaking  to 
acoMPse  of  bastaesa  Aat  had  only  grown  vp 
wittm  abeat  ftva^rean,  and  with  icferance  to 
charter*paijbea,  this  laagaage  of  whkh  was  not 
identical  with  that  of  Ae  duuter^party  in  epm- 
tion,  was  inanfficieat  to  establish  snch  genenl 


ofplsadng,  AaftXhadajreotfeaMe^oeffiMi 
C^it  waa  aol  oampema  to  B.  to  aval 
die  aaeatd  ia  that  aoit,  (whkkwapa 
pat  IB  by  if.  for  the  panose  of  shMnagthat 
each  a  aeoord  eikled  usd  had  been  withdmwa,) 
to  fikmt  thai  the  dechufatioa  <heieia  was  «a 
dafectita,  that  a  ver^et  thereen  woald  hara 
been  fruitless,  JiMBIoai  ▼.  fWtMr,  1 C  B^ 
815. 
And  see  CommiiiMa  /  Oomfeteney, 


RECENT   DECISIONS  IN  THE  SUPE- 

RIOR  COURTS. 
aatORTaa  ar 


BAB&ISTBKS 

covars. 


or    THft    8BTS&AX» 


J  aXao,  &at  the  spedid  regulation  as  to 
Ae  anioading  of  coals  Jor  the  Frendi  marine 
^paitment,  was  to  be  considered  one  (xf  ^e 
VQgafaaiotta  of  tiie  port,  binding  iqion  all  yesads 
antaring  t^  port.  Ao&erlron  r.  Jodboo,  2 
€»B.412. 


UMkjtfor  wot  edtendmp  m  eikediemee  to  a 
» *■""  Inadflussmility  tn  prooi  on  taepart 
)  defendant,  of  ftfaet  at  Teriance  with  an 
i  by  the  defendant,  on  the  reeoia,  al* 
flioagu  appeanng  wpoet  aie'nce  or  aneunr  re- 
cord proitoced  l^  the  plaintiff  for  a  eottateral 


mmlr  dioifrllir. 

Lewis  y.  Coojier,    Jan.  11th,  I847« 
P<«AINTIFF*a  BiaJIT  TO  IMSICIMI  BM  aiLL« 

Apimmi^femmot  oitmmmm  oedetofoom-eeto 

dUmitg  kit  biUo$a$aiMMt  a  drfenduUfmd^ 

imff  am  appeal  by  tha  hdter. 

Ma.  X  Parier  sUted  that  the  Vke^StaneAa 

of  England  having  oTerraled  a  demurrer  to 

the  bin  by  the  defendant,  the  huner  had  ^« 

tioned  the  Lord  Chancellor  for  a  reheante* 

The  plamliff  aubaequently  obtained  at  the  BoUi 

the  common  order  to  dioniss  hishill  as  i 


A  dedaralion  in  case,  by  A.  against  B^  fin 
aol  attending  the  arial  of  a  caaae  belwcea  A. 
aad  C^  in  fifll)edieaco  to  a  aoftpaaii,  dieged  that 
if.  had  a  good  caoaa  of  action  against  C,  and 
Hiat  the  testimony  of  fi.  was  material  fsr  evi- 
dence for  A.  on  that  tiiii;  and  that,  te  conotw 
qneaee  of  au«^  non-attendance,  A.  was  com- 
piled to  withdraw  ttw  record,  and  became 
hable  to  paythe  thsa  JiiHaidaBt  thoaosto  of 
tha^Bj^aaaaUo  inaaiied  coala  j 
lortriaL  B.  nlaaded^not  guilty^ieave 
licenee— and  that  Am  mfhi  have  proceeded  to 
the  trial  without  his  teatunony. 

Jbidf  that  Bm  having  admitted,  by  hBS'Ooana 


this  defendant  for  want  of  piosecation  on  par* 
ment  of  the  ooets,  wluch  oiraer  was  afteraiiaa 
discharged  by  the  Master  of  the  Rolls,  priaci- 

e[y  upon  the  fact  that  the  ^ttaarrer  had  no^ 
EL  mentioned  io  the  petition  upon  which  the 
order  had  been  obtained.* 

Mr.  Poriber  argued  that  the  fdaiatiff  could 
at  anv  time  dismiss  his  own  bill,  aad  that  ha 
could  not  be  dq)iived  of  this  right  bv  tbo 
exparte  inchoate  proceeding  of  a  defeaaMilC*f 
petition  of  rehearing.  Ihere  is  ao  authority  to 
show  that  the  phuntiff's  right  is  open  to  tho 
exception  that  an  order  mid  bean  obtained 
affainat  which  the  defendant  had  appealed* 
The  learned  counsel  cited  Carrinytom  v.  HoUa^ 
I  Dick.  280;  Curtis  v.  Uoyd,  4  MyL  &  Qt» 
194  ;  and  Dearman  v.  Wyck,  ibid.  550. 

Mr.  RoU  and  Mr.  TVrre^^  on  th^  other  aidi^ 
remarked,  that  the  judgment  of  the  Maater  oC 
the  Roll^' proceeded  upon  the  gnmnds  that  a 
material  fact  had  been  suppreeaed  in  the  plaiur 
tiff's  petition.  C^horip&^v.iSaH<4»6Beav.l21. 
The  order  of  dianuaaafia  made  upon  the  phua» 
tiff's  paying  the  coata  of  the  suit,  but  sack 
costs  would  not  include  those  of  the  damuiaac. 

Mr.  Parker  ia  ic|)l]r  submitted,  that  it  waa 
not  material  in  a  petition  of  course  to  atato 
more  than  the  filing  of  the  bill  and  answer. 

The  Lorcf  CkamceUor  said,  he  was  informed 
by  the  registrar,  (Mr.  ColviEe,  sen^  that  theaft 
orders  of  course  ought  not  to  he  grunted  whea 
any  proceedings  in  the  suit  had  taken  plaee^ 
But  the  order  was  wrong  in  sobstaaea.  The 
defendant  had  obtained  a  right  ^gainat  Che 


pluntilK  of  which  he  would  be  deaoMd  if  the 
latter  could  dianuaa  his  lull  as  of  coone.    If 


ported,  oale,  p.  283« 


atthoBoBaon  Mlyao. 
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the  demurrer  were  overruled,  the  defendant  had 
a  ri^bt  of  aopeal  $ — ^if  allowed^  then  there  was  a 
decieipn  in  nis  favour  in  respect  of  the  phun- 
tiff's  claims  against  him — both  important  ad- 
vantages. The  plaintiff  would  alM>  save  the 
costs  of  the  demurrer  if  he  could  thus,  dismies 
his  bill  in  the  present  stage.  The  motion  most 
be  therefore  reifused  with  costs. 

KoUs  Coiitt. 
Freeman  v.  Graif.    Jan,  28,  and  Feb.  8. 

AMENDMENT  OF   BILL. — DELAY. — COSTS. 

One  order  to  amend  may  be  obtained  a»  of 
course,  so  long  as  the  answer  of  any  de- 
fendant to  the  bill  remains  outstanding,  not^ 
tsithstanding  the  service  of  a  notice  to 
dismiss,  and  great  delay  in  getting  in  the 
answer  of  that  defendant.  Therefore,  a 
motion  to  discharge  such  an  order  for 
irregularity  was  rtfusedi  ^  without  costs. 

This  was  a  motion  to  discharge  an  order  to 
amend  for  irregularity,  on  account  of  the  great 
dela;r  of  which  the  plaintiff  had  been  guilty  in 
petting  in  the  answer  of  a  formal  defendant. 
It  appeared  that  the  bUl  was  filed  on  the  23rd 
July,  1845,  and  the  last  answer  of  the  real  de- 
fendant  was  put  in  on  the  16th  of  Dec.  1845. 
But  no  further  step  was  taken  in  the  cause, 
except  amotion  for  the  production  of  docu- 
ments, until  the  21st  of  Dec.  1846,  after  the 
plaintiff  had  been  served  with  a  notice  of  a 
motion  to  dismiss.  On  this  day  however,  the 
plaintiff  obtained  and  served  an  order  of  course 
to  amend. 

Mr.  Elderton,  for  the  motion,  urged  thaft  such 
a  proceeding  was  entirely  contrary  to  the  spirit 
Of  the  orders ;  and  that  the  order  ought  to  be 
discharged,  unless  the  plaintiff  could  show 
such  reasons  for  the  delay  in  getting  in  the  an- 
swer of  the  defendant  who  had  not  answered, 
u  would  be  sufficient  to  meet  a  motion  to 
dismiss,  if  no  order  to  amend  had  been  ob- 
tamed.  To  allow  a  plaintiff  to  obtain  an  order 
as  of  course  to  amend  because  all  the  defend- 
ants had  not  answered,  where  he  could  not 
show  such  a  case,  would  enable  him  to  commit 
a  fraud  upon  the  orders  of  the  court.  He  re- 
ferred to  Stintott  V.  Taylor,  4  Hare,  608 ;  Dalton 
V.  Hayter,  7  Beav.  586. 

Mr.  Heathfield,  contrJl,  relied  upon  the  right 
of  the  plamUff  under  the  orders  to  amend  his 
bill  once  as  of  course  at  any  time  whilst  an  an- 
swer remained  outstanding—a  right  which  each 
defendant  could  always  prevent  him  from  exer- 
asmg  in  any  improper  manner,  by  moving  on 
his  own  answer  to  dismiss  the  bill,  according  to 
his  lordship's  decision  in  Dalton  v.  Hayter, 
To  show  that  the  present  order  was  regular,  he 
referred  to  Peacock  v.  Sievier,  5  Sim.  553,  con- 
tending that  the  new  orders  did  not  alter  the 
old  practice  in  this  respect. 

Some  question  arose  as  to  the  cause  of  the 
delay,  and  the  motion  stood  over  for  the  pur- 
pose of  allowing  an  explanation  to  be  given  of 
the  circumstances  of  the  case.  An  affidavit  was 
made  accordingly,  hut  no  satisfactory  explana- 
tion was  given  by  it. 


Lord  Longdate  said  the  delay  was  so  gross 
and  so  whoUv  without  excuse,  that  he  wm 
sorry  he  coula  not  make  the  ord^  asked  for. 
No  doubt  the  condoet  of  the  plaintiff  was 
a  gross  abuse  of  the  liberty  of  amendmmt 
given  by  the  ocden  of  the  court.  Here  was  a 
whole  year  during  which  nothing  was  done. 
There  nad  been  no  pretence  shown  for  the 
delay ;  but  as  there  was  a  defendant  who  had 
not  answered,  he  could  not  say  that  the  order 
was  irregular,  therefore  he  must  refuse  the 
motion,but  it  should  be  without  coeta. 

Vi€s*€l9Ln€tl\ot  ot  Ottglan^ 
Joibisoii  V.  TWIcer.    Feb.  2nd,  1847. 

PRODUCTION   OP   DOCUMBKTS.— PAKTIES,— 
CONSTRUCTION   OF   ORDER  23  OP  AUGCIT, 
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III  a  suit  by  some  of  several  cestui  que  trusts 
for  an  account  and  cQnveyauce  to  a  new 
trustee,  it  is  sufficient  to  serve  the  other 
cestui  que  trusts  with  a  copy  of  the  InS, 
and  a  motion  for  production  wiU  not  be  re- 
fused  on  the  ground  of  their  not  being  ssb- 
stantial  parties. 
This  was  a  motion  for  prodoctioa  of  docu- 
ments admitted  by  the  answer  of  the  defendulB 
to  be  in  their  possession,  and  it  was  resisledon 
the  ground  that  certain  necessary  parties  vos 
not  before  the  court    The  bill  was  iQed  hf 
some  of  several  cestui  que  trusts  ugsaast  the  ra- 
presentatives  of  deceased  trustees  for  an  ac- 
count, and  against  the  heir  of  the  sninnng 
trustee  for  a  conveyance  oi  the  trust  |nupeilf» 
the  remaining  cestui  que  trusts  havmg  been 
served  with  a  copy  of  the  bill,  and  the  plaialifi 
praying  that  the  parties  so  served  might  be 
bound  by  the  proceedings  in  the  suit. 

Mr.  James  Parker  and  Mr.  Glasse,  in  suimoft 
of  the  motion,  cited  Doeif  v.  Doots,  4  Uare, 
389 ;  Lloyd  v.  Uoyd,  1  Yo.  &  CoL  a  C.  181. 
Mr.  Stuart  and  Mr.  Bogers,  contri,  urged, 
that  the  interests  of  all  the  traateea  were  lo 
materially  concerned  in  the  objects  of  the  smi, 
that  the  case  was  not  within  the  23rd  Order. 

The  Vice-ChanceUor  said,  that  where  a  paity 
was  to  receive  a  benefit  from  a  sidt  it  could  not 
be  said  that  any  direct  relief  was  sought  against 
him,  and  his  Honour  thought  this  was  a  case 
fsdlin^  within  the  23rd  Order,  the  true  meaniag 
ofwmchwas,  that  it  should  be  applicable  to 
such  a  case  as  the  present,  because  no  accooz^ 
payment,  conveyance,  or  other  direct  relief  «a« 
sought  All  that  was  asked  was  a  convevance 
from  the  heir  of  the  surviving  trustee,  sAa  xhA 
the  other  parties  might  account  It  s^ipeared, 
also,  that  the  remaining  cestui  ^us  trusts  had 
been  served  with  a  copy  of  the  bill  so  that  they 
might  intervene  if  they  pleased. 

Order  znade. 

fBiU'€^snuJlttt  Uniiilit  iSntcfw 
Woodward  v.  Mttter.   Michaelmas  Term,  1846. 

COSTS.  —  objection    to  TITLK. VKNDOa 

AND    PURCHASER. 

A  defence  to  a  bill  for  the  specific  perform- 


Superior  C<mrt$  f  Viee-CkaneeUor  Knight  BrMce.^Queen^s  Bench, 
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aneeof  a  contract  for  the  $nle  of  a  (eate- 
hold  estate^  (upon  an  aUegaiion  that  the 
vendor  had  employed  pi^erw  at  the  aale,) 
havinff  failed,  and  a  r^erence  being  made 
to  the  master  to  inquire  of  to  the  title,  the 
defendant  (the  purchaser)  obfected  to  the 
title  upon  the  ground  that  fiUfilment  of  a  co- 
venant  to  insure  had  not  been  proved,  nor  any 
waiver  shown,  supposing  a  breach  had  been 
committed,  A  waiver  being  produced,  and 
the  Master  having  reported  in  favour  of  the 
title  shown  in  February,  1846,  the  cause 
having  been  heard  in  November,  1845, 
Held,  that  all  costs  subsequent  to  the 
decree  for  reference  ought  to  be  paid  by  the 
defendant. 

Upon  the  hearing,  in  Michaelmas  Term, 
1845^  the  defendant  resisted  the  specific  per- 
formance of  a  contract  for  the  sale  to  him  of  a 
leasehold  estate,  alleging  hy  his  answer  that 
the  sale  by  auction  had  been  unfsdr,  the  vendor 
ha\nng  employed  puflfers.  The  court  decided 
against  the  defendant,  and  decreed  a  reference 
to  the  Master,  as  to  the  title,  and  as  to  the  time 
when  it  was  first  shown  that  a  good  title  could 
he  made,  further  directions  and  costs  being  re- 
served. The  property  in  question,  it  appeared, 
had  been  demised,  in  June,  1839»  by  two  per- 
sons, JoUy  and  Marshall,  for  70  years,  to  one 
Hiscock,  who  covenanted  to  insure  in  the  Atlas 
office.  The  indenture  of  demise  contained  a 
clause  of  forfeiture,  in  the  event  of  a  breach  of 
the  covenant  to  insure.  The  defendant,  before 
the  Master,  objected  to  the  title,  alleging  the 
yrant  of  proof  thVl  the  covenant  had  been  per- 
formed, or  of  a  waiver  of  the  forfeiture.  The 
vendor,  however,  produced  a  waiver,  and  in 
February,  1846,  they  produced  a  deed  of  re- 
lease, (dated  in  November,  1839,)  from  JoDv  to 
Marsludl  of  the  interest  of  the  former.  The 
Master,  by  his  report,  stated  that  a  good  title 
had  first  been  shown  in  February,  1846,  when 
the  abstract  of  the  deed  of  Nov.,  1839,  had 
been  sent  to  the  defendant.  Upon  ftuiher  di- 
rections, 

Mr.  Wigram  and  Mr.  De  Gex  submitted, 
that  the  plaintiff  was  entitled  to  all  the  costs, 
and  cited  Scoones  v.  Morrell,  I  Beav.  251  ; 
Taylor  v.  Brown,  2  Beav.  180;  9  Law  J.  Rep. 
N.S.,  14  ;  Hydey.  Danaway,4  Beav.  606. 

Mr.  Bacon  contended,  that  as  a  good  title 
had  only  been  sho^vn  in  February,  1846,  three 
months  after  the  hearmg,  the  defendant  was 
entitled  to  costs  since  the  hearing,  up  to  which 
time  the  plaintiff  ought  not  to  be  allowed  any. 

Sir  /.  L,  Knight  Brtice,  V.  C.  I  am  of 
opinion  that  the  circumstances  of  this  case  are 
such  as  not  to  permit  me  to  allow  the  costs  on 
either  side  up  to  the  first  decree ;  and  as  to 
those  subsequent  costs,  although  the  plaintififs 
title  was  not  shown  until  the  parties  were  in  the 
Master^s  office,  it  is  my  opinion  that  the  de- 
fendant not  appealing,  nor  intending  to  appeal, 
against  that  decree,  all  litigation  ought  to  nave 
ended  at  once,  and  he  ought  to  have  accepted 
the  title  as  shown  in  the  Master's  office,  with- 
out the  expense  of  attending  there.   I  therefore 


think  that  the  costs  of  the  suit,  after  the  decree 
and  down  to  the  present  time,  must  be  paid  by 
the  defendant.  Up  to  the  time  of  the  first 
decree,  there  wiU  be  no  costs  on  either  side. 
All  subsequent  costs,  if  any,  I  reserve. 

(Before  the  Four  Jcuiges.) 

Andrews  v.  Lord  Lyndhurst,    Sittings  in  Banc 
after  Hilary  Term,  1847. 

DBBT   FOR   PBNALTT. — PLKADINO. 

In  an  action  of  debt  to  recover  a  penalty, 
under  the  31  C.  2,  c.  2,  s,  10,  against  a 
judge  for  refusing  to  grant  a  writ  (/habeas 
corpus,  it  should  appear  affirmatively  in 
the  declaration  that  the  plaintiff  was  in 
custody  on  a  criminal  or  supposed  criminat 
charge,  and  it  should  appear  negatively  that 
he  was  not  in  custody  either  on  any  charae 
of  felony  or  treason,  or  in  execution  by 
legal  process. 

This  was  an  action  of  debt  under  the  10th 
section  of  the  31  Car.  2,  c.  2,  brought  to  re- 
cover a  penalty  of  500/.  against  the  late  I^ord 
Chancellor,  for  refusing  to  grant  a  writ  of 
habeas  corpus.  The  declaration  alleged  in 
general  terms,  that  the  plaintiff  applied  to  the 
defendant  for  a  writ  of  habeas  corpus,  which  he 
refused  to  grant.  To  this  declaration  there 
was  a  general  demurrer,  on  the  ground  that 
the  pluntiff  did  not  in  his  declaration  show 
that  he  was  in  a  situation  which  entitled  him 
to  the  «*rit  of  habeas  corpus, 

Mr.  Cowling,  for  the  defendant.  The  pre- 
amble and  the  second  section  of  the  31  Car.  2, 
c.  2,  relates  to  a  commitment  on  a  criminal  or 
supposed  criminal  charge.  The  third  section 
also  mentions  persons  committed  "for  any 
crime,"  unless  for  felony  or  treason,  plainly  ex- 
pressed on  the  warrant  of  commitment,  and  ex- 
cepts persons  committed  in  execution  or  by  legal 
process.  The  same  section  also  requires  the 
application  to  be  made  in  writing  and  attested 
by  two  witnesses.  The  statute  therefore  only 
applies  to  persons  in  custody  on  a  criminal  or 
supposed  criminal  charge,  and  the  plaintiff 
does  not  show  in  his  declaration  that  he  has 
any  right  to  demand  the  habeas  corpus,  because 
the  application  is  not  properly  made,  and  for 
anythmg  that  appears  on  the  declaration  he 
may  have  been  in  custody  on  a  charge  of  felony 
or  treason,  or  he  may  have  been  committed  to 
prison  in  execution  on  civil  process.— FFi7mo<'» 
notes,  77 ;  Hobhouse's  case,*^ 

The  defendant  appeared  to  argue  his  own. 
case,  and  contended,  that  he  had  been  misled 
by  reason  of  the  points  of  demurrer  in  the 
margin,  referring  to  a  clause  in  the  statute 
which  his  copy  of  the  statute  did  not  indicate. 

Tlie  court  allowed  him  a  week  to  correct  the 
error  and  nrepare  his  argument. 

On  a  subseouent  term  the  defendant  insisted 
on  the  same  objection,  and  declined  proceeding 


*  3  Bam.  &  Aid.  420. 


Cmurtf: 

wi£lx  bts  aigameai  aa  applicabk  to  tkt  daiuet 
of  the  aUtnte. 

Lord  Dtmnant  C.  J.  It  it  perfectlf  cl«sr  hf 
tha  argament  laat  waek,  that  tba  plaintiff  waa 
put  in  poaaeaaiott  o£  all  the  daiiaaa  in  tha  aet 
of  parliament  on  wfaicH  the  counsel  for  the  de- 
fendant relied  in  support  of  the  demurrer,  and 
therefore  he  ought  to  have  come  prepared  to 
argue  upon  thanu  The  argument  on  behalf  of 
the  defendant  was,  that  the  plaintiff  had  not 
brongbt  himself  within  the  terms  of  the  act  of 
parliament.  It  waa  not  ahown  that  he  was  in 
cuatodf  oa  aay  crimimd  or  anppoaed  criminal 
charge,  nor  haa  ha  negatived  thai  he  waa  in 
coatodj  for  felon^r  or  treaaon.  The  plaintiff 
ought  ckariy  to  hnng  hims^  within  the  dauaea 
of  the  act,  and  having  fiuled  to  do  so,  I  think 
for  theaa  reasons  tiut  the  declaration  is  in- 
flofficient, 

Mr.  Joatice  Pff/tefon.  The  pluntiff  must 
have  known  the  eectiana  on  which  the  aigu- 
mantliMr  the  defendant  pcoceedtd.  There  are  no 
numbers  on  the  parliament  roU»  ao  that  tha  mis- 
take as  to  the  number  of  the  dauaea  is  whoUy 
imoaaterial.  If  the  plaintiff  will  not  argue,  we 
must  consider  the  ease  imd  decide  for  ourael  vea. 
The  action  is  brought  under  the  10th  section 
for  a  penalty,  hf  reason  of  the  defendant  har- 
iag  refbaed  a  writ  of  kabeos  corpus,  but  it  does 
not  appear  that  the  plaintiff  has  applied  in  a 
proper  manner,  and  it  is  perfectly  consistent 
witnthia  declaaraition,  that  he  was  in  custodyon  a 
writ  of  ea.  so.  or  ai^  other  dvil  proceecUnas. 

Coieridge  and  Wisthtnum^  J/s,  concurred. 
Judgment  for  the  defendant. 

JSapmte  Thamm.     Hilary  Term,  IMT^ 

MMVUJLM  ua.-»coNTicnoEr. 

When  magistratet  camneted  a  ptrton  mhIs' 
an  act  qf  pcarlieamnt  which  waa  repeaied, 
and  thnj  qfterward  conmcted  him  for  the 
aame  afence  under  a  euheeq/ieni  aet,  but  re* 
fueed  to  enforce  the  penalty  the  court  in 
the  exercise  (/  Us  discretion  reused  to 
grant  a  mandimMs  to  the  magistrate  to  ea- 
force  the  penalty. 

Thomas  was  convicted  by  two  justices  for 
the  county  of  Merionethshire  for  kiUing  sahnon, 
under  the  58  Geo.  3,  c.  43,  s.  6,  and  committed 
to  prison  for  two  months.  The  penalty  given 
by  the  58  Geo.  3,  c.  43,  s.  6,  is  repealed  by  the 
6  &  7  Vict.  c.  33,  a.  6,  and  Thomas  was  taken 
before  Mr.  Justice  WiUiams,  at  Bala,  during  the 
last  spring  assizes,  and  discharged  after  he  had 
been  a  few  daya  in  prison.  He  was  afterwards 
taken  b^ore  two  magistrates  of  the  same 
<»anty  and  convicted  under  the  6  &  7  Vict.  c. 
32,  on  the  same  facts  which  were  proved  against 
bim  on  the  former  occasion,  but  tne  magistrates 
w^sed  to  enforce  the  penalty,  it  being  con- 
tended on  behalf  of  the  prisoner,  that  the  ma- 
gistrates wonld  be  liable  to  a  heavy  penalty 
under  the  6th  section  of  the  Habeas  Corpus 
Act,  31  Car.  2,  c.  2,  if  they  re-committed  hhn 
fbr  the  same  offiance.    Ap^ication  was  made  to 


Mo. 


tha  nagialnitea  i»  Novtmher  bat  la  aafamthe 
pawdty,  whkh  tfaaf  raftiaad  lo  ds* 

Ma.  FasUa^  mommomd  tiorardataiboff 
caiiae»  why  a  mandaawia  ahooM  nolissas,soB" 
mandkiiitha  naniatnitaa  ciriiarta sofens ths 
paoBlty  by  dialnaa  or  rawmit  hin  ta  pnM. 
He  comended,  that  tha  ivat  oAoeevaiBot 
any  offiBOca^  becanaa^  ai  tha  lima  af  tki  coa- 
vicdon»  tha  atatula  «f  Goo.  3,  waa  icpsikd. 
That  thaia  is  no  other  mode  of  cafdrd^  da 
oonvictioa,  and  that  thio  i»  o  maio  aaiaiilErid 
act,  the  aama  aa  majdi^  the  appaintianit  of 
pvaraaera  or  iaaoing  a  diatnaa  wmrt  la  ea- 
£arce  a  poor-rate. 

Lord  JDewnao,  C.  J.  Idoootramoabcrur 
case  where  this  court  haa  granted  a  msadbttu 
to  enforce  a  conviction.    This  ia  diSaeiA  ben 

Ting  a  poor  rate,  or  the  appointmanjt  of  ova- 
aeera,  because  those  are  thmgs  reomsile  tote 
done  in  order  that  the  boaineaa  of  die  psii^ 
msij  be  carried  on.  I  think  this  is  a  laatterit 
which  we  can  ezerdae  a  diaeretioD^  and  if  ■« 
can,  I  thinly  this  rule  ought  not  lo  be  gnafeed. 

Coleridge  and  W^fktman,  J.%  concivied.^ 
Ralezefiued. 


Aamaan  ffltaa* 
Town  V.  CaaipbelL    Hilary  Tena,  1847. 

ULMBLOKD  ABTD  TtNAMT. — COKSTSOCmi 
TSITAIVCT. — NOTICB  tX>  OWT. 

A  fftmished  house,it  appeared,  hsiheesfdim, 
by  the  defendant  for  three  Umm  ami!^ 
ending  the  1st  </ Amgmst^  1846,  ti'  ^ 
plaintiffs  receipt  for  tkerentiaefir^ 
period,  dated  the  IQth  of  Awgust,  flat  » 
closed  to  the  dtfendtmt  in  a  UtttrsUisf 
the phuntitrs  oondnsiom  th0t  thei^wkd 
would  contiuMe  to  hold  tkshoase  as  h^ 
On  the  2Uhi^  Avaust,however,thtdrfad» 
ant  reqmred  the  pkamt^  to  take  dhvytf 
the  house,  send  on  the  3rdqf  Seft.ti^ 
to  give  up  the  kef^  to  him  eaidpif  tkrat 
due  J  to  which,  on  the  Sth  Sept.,  Oe  fUs^ 
tiff,  in  reptg,  eapreasedhis  readisett tsff' 
eme  thek^fs,  hut  said  he  woald  eositfr 
the  defendant  ns  respoimble  fertknd 
until "  the  eapiration  ^  his  Hms."  HeK 
that  this  was  evidence  from  wUeh  to  ¥f 
a  we^lg  tenancg,  and  thai  a  sMests^ 
to  ^  had  beengwen  bg  the  d^esM, 

SernUe,  that  a  wsiioe  to  gwU  was  wot  wm^ 
•  case  requisite* 

This  was  an  action  for  the  oas  and  oee«||' 
tion  of  a  furnished  house.  The  dewiBt 
pleaded  that  he  never  waa  indebted  beyoog^ 
weeks'  rent,  which  he  had  tendered  tadpiw 
into  court  At  the  trial  before  Ositavhit 
during  the  sittings  in  the  present  term  at  wa^ 
minster,  it  was  proved  that  the  house  in  (p^ 
tion  had  been  taken  by  the  defendant  from  ^ 
7th  of  May,  1846,  to  the  foUawing  W» 
August^  a  period  of  diree  lunar  months,  for  w 


^  Paitesosk,  J.,  waa  absent 
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^ineas,  and  the  jdaintiff's  receipt  for  that 
nun,  stating  it  to  be  for  rent  from  the  7th  of 
llaytetheUio£Ai^f(aat,aiid  ditfed  tiw  lOlh 


of  the  latter  months  «w  predvoad,  b«t  Chere 
NM  so  efideBce  as  t9  the  eacaot  daf  on  which 
the  veat  una  actaalfy  paid.  Tlie  receipt,  it  ap- 
pBaredy  had  been  endoaed  to  the  defencnuit  in  a 
leMer  from  the  plainnu^  which,  amongst  otner 
things,  stated,  ttiat  m  the  absence  of  any  inti- 
osatioB  that  tiie  defiendant  wished  to  continue 
in  the  house  for  asf  longer  penod»  he  (cbe 
pfauBliff}  eonclodeo'  that  the  defendant  had 
takca  it  se  bcfae.  Oft  the  MHi  of  the  same 
(Bonth,  Augnt,  the  deftnAmtTs  %rifs,  in  the  ab- 
sence of  her  husband,  wrote  to  the  phuntiff  re- 
guesting  him  to  hioe  no  time  in  sending  some 
}De  to  take  chaise  «f  the  hooee  in  question,  as 
t  was  inconvenient  to  keep  senrants  there  at 
Eught.  To  this  the  plaintiir  made  no  reply  i 
ad  on  the  3rd  of  Sept.»  a  house  agent,  at  the 
nequest  of  the  defendant,  wrote  to  the  plaintiff 
sajring  that  he  was  reiady  to  deliver  up  tne  keys 
)f  the  house  and  pay  the  rent  due.  In  answer 
to  this,  the  plaintiff,  by  a  letter  dated  the  5th 
}f  Sept.,  expressed  hie  readiness  ta  receive  the 
keys  of  the  nouse  on  the  understanding  that 
;he  defendant  was  to  remun  reponsible  lor  the 
rent  until  the  expintion  of  hia  time,  unless 
mother  tenant  could  be  procured.  On  these 
facts,  and  under  the  direction  of  the  learned 
indge,  the  jury  treated  the  tenancy  as  a  weekly 
)ne,  and  as  having  been  nut  an  end  to  by  a 
[lotice  to  quit,  and  found  tneir  verdict  for  the 
lefendant  on  the  genend  issue,  to  set  aside 
irhich  and  obtain  a  new  trial. 

Lush  now  moved  for  a  rule  nisi  on  the 
jfowdB  Of  misdireetion  and  the  veniict  being 
igainst  the  evidence*  He  submitted,  first,  that 
he  tenancy  of  tiie  defendant,  after  the  1st  of 
iugust,  was  to  be  considered  a  certain  one  for 
i  aimikr  period  aa  the  ov^nat  taking,  and  not 
nerely  a  weeklv  tenancy.  Secondly,  if  no 
nore  thnn  a  weenly  tenancy,  then  no  nodce  to 
luit  had  been  proved,  and  until  then,  at  least, 
ne  defendant  lenumed'tiable* 

Bf  the  Cmurt,  The  jnry  had  ftmnd  for  the 
lefendant  upon  the  laeoe  of  whether  or  not  the 
daintiiF  was  entitled  to  more  than  thesis  weeks 
ent  which  had  been  paid  into  court,  it  having 
teen  left  to  them  to  say  whether  the  tenancy  of 
he  defendant  was  a  weekly  one,  and  whether  it 
lad  been  put  an  end  to^  bv  a  notice  to  quit, 
lie  question  new  waa,  wfasther  there  had  been 
ny  error  in  that.  As  to  whether  or  not  it  was 
weekly  tenancv,  the  condusioa  come  to  ap- 
eared  to  be  rignt.  There  was  nothing  shown 
*o«  which  it  could  be  distinctly  inferred  what 
ie  tenancy  really  was,  and  most  probably  it 
ras  a  weekly  one.  Then,  as  to  its  having  been 
uly  put  an  end  to,  the  plaintiff  seeks  to  re- 
over  on  some  eonstnictive  tenancy,  and  oi^pit 
lerefore  to  show  that  it  waa  a  part  of  the  con- 
vet  that  a  noCloe  to  ouit  wne  necessary,  and 
tet  tint  notice  shooM  he,  and  in  that  respect 
he  evidenee  was  defieient.  Besides,  on  the 
■lliority  of  «  ease  of  ffti|M  v.  Arm§irmtff,  7 
br.  &  P^.  5^  it  wonid  seem  that  in  the  case 


of  a  weekly  tenancy^no  natiee  to  qmt  waa  ne* 
cessary  where  there  esdsted  no  usage  to. that 
effect,  the  tenant  entering  on  a  fresh  week  being 
only  bonnd  to  pay  fer  thiol  week-  But  anppoe* 
ing  there  had  been  sufficient  evidence  here  of  a 
notice  to  quit  bdng  necessary,  there  was  soma 
proof  of  its  having  been  given,  derivable  from 
the  letter  of  the  house  agent  on  the  3rd  of 
Sept.,  and  the  plaintiff's  reply'  thereto  on  the 
Sto.  On  the  wnole,  the  direction  of  the  learned 
judge  did  not  appear  to  be  erroneoos,  nor  the 
vermct  of  the  jury  unsupported  by  the  evidence^ 
and  no  rule  ought  therefore  to  be  granted. 

Ride  lefuaa 

B»*er  V.  SUtuL  HOary  Term,  Jan.  28,  1847. 
PBOYiaioifAL  coMKimBB-iCAN. — Dftcnioir 

OP  A.  CO-OnDIlTATB   OOUBT. 

2^  Comri  o/Esehe^aer  hanmg^  Added  iU 
Mmepmmt  as  tkat  mmght  to  he  raUed  em 
eiowmg  cattte  ef^tmut  m  rule  nisi  to  enter  m. 
■aaniiY,.  tkieoomrt  refmeed  to  hemr  the  cmpi^ 
mmUe,  kMimg  thai  the  Backe^ur  deeieiom, 
last  to  be  ammdmred  ae  bimdiMg  mUii  r^m. 
wenedbf  a  cemrt  ef  error* 

Iif  this  ease  a  ver£ct  had  been  obtainsil 
against  the  defendant  as  the.  member  of  ■ 
nuiway  proviflional  eommitlee,  for  a  claim  in 
remect  of  newspaper  advertisements^  the  onlv 
evidence  bemg  the  feet  that  the  defendant  haC 
with  his  consent,  been  put  on  the  provisiondl 
committee,  and  pursuant  to  leave  reserved,  tt 
rule  had  been  obtained  onbehalf  of  the  defend- 
ant, calling  upon  the  pfauntiff  to  shew  cmm» 
why  a  nonsuit  should  not  be  entered,  on  tfaa 
ground  that  tiiere  had  been  no  evidence  to  go 
to  the  jury  of  the  defendant's  liability. 

JUtf*  (H.  Hngkee  with  him)  now  showed 
cause.  He  admitted  that  the  case  was  not  to  bn 
distingnished  from  the  cases  of  ITyldS?  v.  Jfop- 
kim,  and  Rcwneif  v.  Leioir,  aheady  decided  by 
the  Court  ot  Exchequer,  but  contended  the*, 
this  court  would,  notwithstanding,  hear  and 
decide  ^m  preaent  case. 

WiHe^  C.  J.  After  hsseiin^  several  aigt^* 
raents  npon  this  point,  and  taking  time  to  con* 
aider,  the  Court  of  Exchequer  have  ei^ressed 
an  elaborate  and  solemn  decision  to  the  effeet 
that  the  mere  drcmnetance  of  being  one  of  n 
pfovisionid  committee  does  not  render  a  partf 
Uable  in  an  action  13w  the  present.  Ae,  tner*- 
fore,  a  court  of  co-ordinate  jurisdiction  has 
given  a  decision  on  the  potnt»  I  should  say  this 
court  ought  to  consider  itself  bound  by  that 
deciinon  until  reversed  by  a  court  of  error.  To 
adopt  a  different  coturse  would  be  to  place  the. 
public  in  jeopardy  as  to  the  state  of  the  law, 
and  give  rise  to  tne  greatest  possible  inconveni- 
ence. For  this  reason  I  think,  as  the  preeenft 
case  cannot  be  distinguished  from  those  already 
decided,  we  ought  not  to  hear  the  aigumente, 
and  that  the  nde  must  be  made  absolute. 

Rule  absolute. 
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Harriton  v.  JVatt.  Hilary  Term,  Jan.  28, 1846. 

C08TB.— PAYMENT  INTO   COURT. 

'  Where  a  defendant  pays  monef  into  court  in 
respect  of  part  of  the  plaintiff's  claim,  and 
the  plaintiff  accepts  such  payment  in  satiS' 
faction,  and  there  are  other  pleas  to  the 
residue  of  the  claim  upon  which  issues  are 
joined  and  found  for  the  defendant,  the 
plaintiff  is,  nevertheless,  entitled  to  all  the 
costs  relating  to  thephyment  into  court. 

This  was  an  action  of  debt  for  goods  sold, 
money  lent,  &c.  The  defendant  pleaded,  ex* 
ccpt  as  to  15*.,  parcel,  &c.,  "never  indebted," 
and  as  to  the  sum  of  15^.,  payment  of  that 
ainount  into  court.  The  pl^ntiff  joined  issue 
on  the  first  plea,  and  replied  to  the  second  by 
taking  the  sum  of  I5s,  out  of  court.  The  issue 
on  the  first  plea  was  tried  and  found  for  the 
defendant,  llie  Master,  on  taxation,  allowed 
the  defendant  the  entire  costs  of  the  cause ;  and 
Rolfe,  B.,  having  ordered  that  the  Master 
should  review  his  taxation,  and  allow  the  plain- 
tiff his  costs  upon  the  second  issue  up  to  the 
time  he  took  the  ISs.  out  of  court,  a  rule  nisi 
was  obtained  to  rescind  that  order,  i^ainst 
which 

BovUl  showed  cause.  The  rule  of  Trinity 
Term,  1  Vict.,  only  applies  to  cases  where  the 
defendant  pays  money  into  court  to  the  whole 
declaration,  and  the  plaintiff  replies  tnat  he  has 
susUuned  damage  to  a  greater  amount,  which 
iasue  is  found  against  him.  Here  the  payment 
into  court  is  limited  to  part  of  the  plaintiff's 
claim,  so  that  he  was  obliged  to  proceed  as  to 
the  residue,  or  pay  costs  upon  entering  a  nolle 
prosequi.  . 

8,  Temple  in  support  of  the  rule.  The  taxa- 
tion in  this  case  has  been  according  to  the 
practice,  and  is  supported  by  Cautv  v.  Gyll,  4  , 
M.  &  G.  907,  which  decided  that  where  money  I 
paid  into  court  is  taken  out  in  satisfaction  of 
part  only  of  the  plaintiff's  demand,  (there  being 
other  issues  upon  which  the  parties  are  pro- 
ceeding to  trial,)  the  plaintiff  is  not  entiUed  to 
tax  his  costs  under  the  rule  of  Tnnity  Term,  1 
Vict  IPoUock,  C.  B.— There  the  nudntiff  en- 
deavoured  to  tax  his  costs  upon  the  payment 
into  court  before  the  other  issues  were  disposed 
of.  Piatt,  B.— The  case  of  Goodee  v.  Gold- 
smith, 2  M.  &  W.  202,  seems  to  resemble  the 
present.]  That  case  is  distinguishable,  for 
there  the  replication  was  held  to  amount  in 
effect  to  a  nolle  prosequi. 

Pollock,  C.  B.  The  rule  must  be  discharged 
with  costs.  The  case  of  Goodee  v.  Goldsmith 
is  quite  in  point. 

.  Parke,  B.  The  plaintiff  is  entitled  to  all  the 
costs  relating  to  the  155.  paid  into  court,  but 
he  must  pay  costs  as  to  the  residue  of  the  pro- 
ceedings. 

Alderson,  B.  I  have  a  written  judp^ent  in  a 
similar  case  before  me  at  chambers,  m  which  I 
ordered  the  plaintiff  to  be  allowed  costs  in 
respect  of  the  plea  of  payment  into  court. 

Piatt,  B.,  concurred. 

Rule  discharged  with  costs. 


PUBLIC  FAST. 

NoTTCB  it  btreby  given,  that  in  conseqiieiice  of 
the  Public  Fast  being  fixed  for  the  «4f  h  Msrdk  in* 
stant,  the  Master  of  the  Rolls  and  the  three  Vic»> 
Cbsncellors  will  take  tiie  Motions  of  the  4«h  Stsl 
on  Tuesday,  the  S3rd  day  of  March,  and  that  t&e 
Lord  Chancellor  will  hear  the  Motions  in  bis  Com 
on  Friday,  the  26th  day  of  March  instant. 

(Signed)  £.  D.  CoLVicLr,  JUjfitirmr* 

Regittrar^i  Ofiee,  March  12, 1847. 
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Waterworks  Clauses, — Passed.   Mr.  StnitL 

For  the  Speedy  Trial  and  Punishment  d 
Juvenile  Offenders.  For  2nd  reading.  Sir 
John  Pakington. 

To  Encourage  life  Insurance*    Mr.  GodK&. 

NOTICBS   OP  NBW   BILLS. 

Total  Repeal  of  Punishment  of  Death.    Mt 
Ewart.     Negatived,  81  against  41. 
Inclosure  Act  Amendment.    Sir  F.  Tliesi^. 


THE  EDITOR'S  LETPER  BOX. 

Some  notices  of  New  Books  are  imaToidabh 
deferred. 

The  valuable  Letters  already  acknowledged, 
and  others  just'  received,  shall  be  attended  to. 

The  Orders  in  Council  for  establishing  tk 
"  New  County  Courts  "  were  made  on  tbe  9fh 
instant,  to  the  effect  stated  at  page  345,  oi^^ 
The  official  announcement  of  the  judges  a^ 
pointed  will  of  coarse  be  made  forthiiith. 


DIGEST,   AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  MARCH  20,  1847. 

**  Qaod  magiB  ad  mm 
Pertinet,6t  neicire  malnin  wt,  agitamuft." 

HORAT. 


NEW  COUNTY  COURTS. 


08SBRYATI0NS     ON    THE    RULBS    FOR    RE- 
GULATING  THE   PRACTICE. 

Our  readerg  are  already  in  possession 
of  the  general  rules  for  regulating  the  prac- 
tice of  the  New  County  Courts,*  as  sanc- 
tioned hy  the  Chief  Baron  and  four  of  the 
common  law  judges.   Those  rules,  and  the 
forms  by  which  they  are  accompanied,  are 
to  be  observed  and  used  in  all  the  courts 
holden  under  the  act  9  &  10  Vict.  c.  97. 
With  respect  to  the   numerous  proceed* 
ings  whicn  may,  and*  indeed,  must  arise  in  | 
practice,  to  which  the  general  rules  arei 
not  applicable,  and  which  are  not  expressly  | 
provided  for  by  the  act,  the  78  th  section 
provides,  that  *'  tlie  general  principles  of 
practice  in  the  Superior  Courts  ot  Com- 
mon Law  may  be  adopted  and  applied,  at 
the  discretion  of  the  judges,  to  actions  and  i 
proceedings     in     their    several    courts.'*  | 
Whetlier  it  is  proposed  that  each  of  the  i 
judges  of  the  new  courts  should  promulgate ' 
a  code  of  rules  for  his  own  court,  founded 
on  the  principles  of  practice  in  the  Superior 
Courts  of  Common  Law,  or  content  him- 
self with  applying  those  principles  in  each 
particular  case  as  it  arises,  is,  so  far  as  we 
are  informed,  led  altogether  in  the  indi- 
vidual  discretion    of   the  County   Court 
judges. 

It  is  important,  however,  that  those  who 
may  be  called  upon,  either  professionally, 
or  as  parties,  to  appear  in  the  new  courts, 
should  have  an  accurate  conception  of  the 
scope   and  bearing  of  the  general  rules 

*  See  ante,  p.  415,  and  for  the  Forms  of 
Procec^gs,  ante,  p.  437. 
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which,  it  is  proposed,  should  form  the 
groundwork  of  the  practice  in  those 
courts.  Tlie  rules  are  52  in  number, 
and  an  analytical  examination  will  show,  to 
what  particular  proceeding  each  rule 
applies : — 

Rules  1  to  3,  inclusive,  direct  the  entry  of 
plaint  and  delivery  of  particulars  by  plaintiff. 

Rules  4  to  13,  inclusive,  refer  to  the  issuing 
and  service  of  summons  on  defendant. 

Rule  14  refers  to  the  senice  of  notices,, 
orders,  &c.,  under  the  act. 

Rules  IS  &  16  apply  to  the  payment  of 
money  into  court  by  defendant. 

Rules  17  &  18,  refer  to  notice  of  SjBt-off  and 
particulars  of  set  off  by  defendant. 

Rule  19  relates  to  notice  of  other  special 
defences. 

Rule  20  refers  to  the  notice  of  demand  of  a 
jury. 

Rule  21  regulates  the  notice  of  application 
for  a  new  trial  or  stay  of  proceedings. 

Rule  22  authorises  the  retention  of  money 
paid  into  court,  pending  application  to  set  aside 
execution  or  order. 

Rule  23  relates  to  orders  for  payment  by 
instalments. 

Rules  24  to  26,  inclusive,  relate  to  proceed- 
ing's in  replevin. 

Rule  27>  refers  to  proceedings  to  enforce 
execution  by  or  against  a  stranger  to  the  suit. 

Rules  28  to  34,  inclusive,  relate  to  proceed* 
ings  by  and  against  executors  and  adminis- 
trators. 

Rule  35  reffards  the  number  of  witnesses 
and  allowance  for  their  attendance. 

Rule  36,  directs,  that  the  taxation  of  costs 
shall  be  by  the  clerk. 

Rule  37,  limits  the  duration  of  warrant  of 
execution  and  commitment  to  two  months. 

Rule  38,  refers  to  the  service  of  summons 
on  judgment  debtor  for  examination. 

Rule  39,  relates  to  ^iroceedin^s  upon  adverse 
claims  to  goods  taken  in  execution. 

Rules  40  to  49,  inclusive,  direct  the  clerk 
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and  high  bailiff  as  to  the  performance  of  their 
duties. 

Rule  50^  declares  when  Sundays  and  holi- 
days are  to  be  reckoned  or  omitted  in  compu- 
tation. 

Rule  51,  authorizes  thederk  to  issue  forms 
when  not  specially  provided  for. 

And  rule  52  directs,  how  the  preceding  rules 
are  to  be  interpreted. 

A  cursory  review  of  the  foregoing 
analysis  will  at  once  suggest,  to  those  who 
are  conversant  with  common  lnw  practice, 
how  much  is  left  wholly  to  the  discretion 
of  the  judge,  and  in  how  many  proceedings 
of  frequent  occurrence  the  practitioner 
will  necessarily  find  himself  in  a  position 
of  perplexity  and  difficulty,  if  left  without 
further  regulations  for  his  direction  and 
guidance.  Without  staying  to  point  out 
the  various  proceedings  which  appear  to 
have  escaped  the  attention,  or  were  deemed 
unworthy  of  the  notice  of  those  who 
iramed  the  rules  for  regulating  the  prac- 
tice of  the  new  courts,  it  may  be  advan- 
tageous shortly  to  consider  the  general 
tendency  and  effect  of  those  rules,  and  to 
observe  in  what  respects  they  correspond 
with  or  differ  from  the  rules  which  govern 
the  practice  in  the  Superior  Courts  of 
Law. 

The  first  step  on  the  part  of  a  plaintiff 
is,  the  entry  of  his  plaint  in  a  book  kept  at 
the  office  of  the  court,  (r.  1,)  which  pro- 
ceeding resembles  the  filing  of  a  pracipe 
in  an  action  brought  in  the  superior  court; 
and  contemporaneously  with  the  entry  of 
the  plaint,  in  all  cases  where  he  seeks  to 
recover  a  sum  exceeding  5/,  the  plaintiff 
is  required  to  lodge  as  many  copies  of  his 
particuhire  as  there  are  defendants,  and  an 
additional  copy  to  file,  (r.  2).  Where  the 
sum  claimed  is  under  5/.,  the  plaintiff  is 
relieved  from  the  obligation  of  giving  any 
particulars,  a  dispensation  the  expediency 
of  which  may  be  well  questioned,  as  it  is 
oflen  as  desirable  to  have  a  particular  of  a 
small  demand  as  of  one  of  larger  amount, 
and  the  facility  with  which  the  particular 
may  be  framed  would  seem  to  be  an  ad- 
ditional reason  for  requiring  it  when  a 
trifling  amount  is  sought  to  l^  recovered. 
To  which  it  may  be  added,  that  a  written 
statement  of  tlie  plaintiffs  denund  would 

;e  an  infinite  deal  of  time  and  trouble  to 

'JjMgl'aipiiiie^s  the  defendant  at  the 

Wa^ttyTof^rj^^f-^^aint.     These  considera- 

not  prevailed,  and,  as 

plaintiff  is  only  to  be 

iculars  of  his  demand 

more  than  SL     When 


tu>nsy£6w^^ 
.lOready  kftt^^, 
pr^KS^edif^ 
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the  plaintifPs  claim  exceeds  5/.,  it  would 
seem  that  he  must  be  prepared  with  par- 
ticulars whatever  may  be  the  nature  of 
the  suit.  In  the  superior  courts  particu- 
lars are  only  required  as  of  course,  when 
the  declaration  contains  the  commoo 
counts  in  debt  or  assumpsit,  and  they  are 
seldom  or  never  ordered  in  actions  for 
torts.  In  the  County  Courts,  liowever, 
we  apprehend  there  must  be  particulars 
lodged  in  actions  of  tort  as  well  as  those  of 
debt,  the  distinction  not  being  with  regard 
to  the  nature  of  the  action,  but  the  sum 
claimed.  The  nature  and  form  of  the  par- 
ticulars is  lefl  to  the  discretion  of  the 
plaintiff  in  the  first  instance,  with  only  tiui 
inducement  to  lodge  sufficient  particulars, 
I  that  the  judge,  if  he  think  fit,  may  adjourn 
I  the  cause  at  the  hearing  for  the  delivery  of 
j  further  or  better  particulars.  In  the  lu- 
jperior  courts,  if  incorrect  or  insufficient 
particulars  be  delivered,  they  may  be 
amended  or  better  particulars  obtained 
before  any  considerable  expense  is  in- 
curred. In  the  County  Courts  the  delivefy 
|of  defective  particulars  can  only  be  re- 
medied after  all  the  expenses  incidental  to 
a  trial  have  been  incurred. 

The  summons  to  appear  is  to  bear  date 
on  the  day  the  plaint  is  entered,  (r,  4,) 
and,  with  the  particulars  of  deroaiid  an- 
nexed, (r.  5,)  must  be  served  ten  dear 
days  before  the  day  of  its  return,  (r.  6). 
Some  doubt  is  entertained  whether  the 
day  on  which  the  defendant  is  sammoned 
to  appear  is  that  intended  to  be  fiaed  for 
the  hearing  of  the  cause,  or  whether  it  k 
intended  that  an  appearance  shonld  be  en- 
tered for  the  defendant  some  day  befiore 
the  day  of  trial,  in  conformity  with  the 
practice  of  the  superior  courts.  We  coo- 
I  fess  we  can  see  nothing,  eitber  in  the 
,  statute  or  general  rules,  which  affords  any 
foundation  for  the  supposition  Uiat  it  ti 
I  intended  there  should  be  any  proceeding 
in  the  County  Courts  resembling  or 
equivalent  to  an  appearance  for  the  de- 
fendant. The  consequences  of  th»  omis- 
sion we  shall  hereafter  remark  upon. 

The  service  of  the  summons  may  be 
either  personal,  or  by  delivery  at  the  de- 
fendant's place  of  abode,  or  place  of 
business,  (r.  7);  but  the  circumstance 
that  the  one  description  of  service  or  the 
other  has  been  effected  creates  an  impor- 
tant distinction,  well  deserving  of  attentkn. 
Under  the  96th  section,  the  debtor  against 
whom  a  judgment  has  been  obtained  which 
remains  unsatisfied,  may  be  exankicd  oo 
summons,  and  coramittei  to  prison  lor  a 
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period  not  exceeding  fortj  days,  a  pro- 
vision borrowed  from  the  stat.  8  &  9  Vict, 
c.  127.  This  proceeding  is  in  die  nature 
of  a  substitute  for  arrest  on  final  process, 
but  it  is  only  available  when  the  defend- 
ant has  been  served  personally  with  the 
summons  to  appear  in  the  first  instance : 
when  the  summons  has  been  served  at  the 
defendant's  residence  or  place  of  business, 
there  is  no  power  of  examination  or  com- 
mitment after  judgment,  and  the  judgment 
debtor  wlio  has  no  goods  liable  to 
seizure  may  set  the  law  and  his  cre- 
ditors alike  at  defiance,  llie  conse- 
quences of  this  distinction  between  per- 
sonal service  and  other  service  would  be 
less  objectionable  if  the  description  of 
service  depended  in  any  degree  upon  the 
diligence  of  the  plaintiff  or  those  employed 
by  him ;  but  it  is  one  of  the  leading  prin- 
ciples of  the  new  measure,  that  the  service 
of  process  and  of  all  notices  and  proceed-  j 
ings  under  the  act  is  to  be  intrusted,  not ! 
to  any  person  nominated  by  the  parties,; 
but  to  the  bailiff  appointed  by  the  court.  I 
Now  we  do  not  find  in  the  schedule  of  fees  i 
that  the  bailiff  is  allowed  any  greater  fee  | 
for  personal  service  than  when  he  serves! 
the  defendant  by  leaving  the  summons  at 
his  dwelling  or  place  of  business.  The  fee 
in  either  case  ranges  from  3d.  to  U  6(f., 
according  to  the  amount  of  the  plaintiffs 
demand.'*  There  may  be  no  lack  of  zeal 
on  the  part  of  the  bailiff  in  the  discharge 
of  his  duty,  but  it  is  not  unreasonable  to 
suppose  that  the  bailiff  of  the  County  Court 
will  be  subject  to  ordinary  influences,  and 
that  if  he  should  not  find  the  defendant  at 
home  on  his  first  call  to  serve  the  sum- 
mons, he  will  avoid  the  trouble  of  calling 
again,  by  delivering  the  summons  *'  to 
some  person  at  the  place  of  abode  or  place 
of  business  of  the  defendant,*'  which  will  be 
a  literal  compliance  with  the  terms  of  the 
rule.  It  is  quite  obvious  that  if  service 
other  than  personal  is  sufiicient  tu  justify 
the  court  in  proceeding  to  judgment,  it 
ought  to  be  considered  sufficient  to  justify 
an  award  of  imprisonment  against  a  fraudu- 
lent or  contumacious  debtor.  In  any 
event,  it  is  monstrous  that  the  power  of 
imprisanment  and  the  remedy  the  appre- 
hended exercise  of  it  affords  to  the  creditor, 
should  depend  upon  the  nature  of  tlie  ser- 
vice effected  by  a  bailiff  over  whom  the 
plaintiff  has  no  control. 

The  11th  rule  provides,  that  where  a 
summons  to  appear  shall  not  liave  been 


served  personally,  and  the  defendant  does 
not  appear  at  the  return  day,  it  most  be 
proved  to  the  satis&ctioo  of  the  judge  that 
the  service  came  to  the  knowledge  of  the 
defendant  ten  clear  days  before  Uie  return 
day.  The  rule  does  not  proceed  to  stUe 
what  is  to  be  the  result  where  the  defend* 
ant  does  not  appear  and  it  is  not  proved  to 
the  satisfaction  of  the  judge  that  the 
service  was  brought  to  the  knowledge  ef 
the  defendant.  We  presume  that  the 
proceedings  must  commence  de  novo^  and 
the  plaintiff  and  his  witnesses  come  again 
on  a  future  day.  How  much  more  con- 
venient it  would  be  if  the  plaintiff  could 
be  informed,  a  reasonable  time  beforo  the 
day  0?  hearing,  that  a  sufficient  service 
could  not  be  effected,  and  that  he  and  his 
witnesses  need  not  attend. 

Rapidity  is  of  the  essence  of  the  new 
measure.  What  is  to  be  done  must  be 
done  quickly.  The  defendant  who  de> 
termines  to  pay  money  into  court,  (r.  15,) 
or  to  set  off  a  debt  alleged  to  be  due  by 
the  plaintiff,  (r.  17,)  or  to  rely  on  any  of 
the  special  defences  which  require  notice^ 
(r.  19,)  must  give  notice  in  writing  of  his 
intention  to  the  clerk  of  the  court  five 
clear  days  before  the  summons  is  return- 
able, and  at  the  same  time  pay  the  money, 
or  lodge  his  particulars  of  set  <^,  as  the  case 
may  be.  On  the  other  hand,  when  money 
is  paid  into  court,  the  plaintiff  must  elect 
within  two  days  whether  he  will  accept 
the  sum  so  paid,  in  full  satisfaction  for  his 
demand,  as  the  clerk  of  the  court  and  the 
defendant  must  have  notice  of  such  deief  * 
mlnatioo  three  clear  days  beibro  the  rotom 
of  the  summons,  (r.  16).  The  capricious 
selection  of  cases  in  which  notice  is  re- 
quired of  special  defences  has  already  been 
commented  upon.^  The  only  cases  in  which 
the  plaintiff  is  to  have  any  notice  up  to  the 
moment  of  trial  of  the  line  of  defence  his 
adversary  is  prepared  to  adopt  is,  where 
the  defendant  intends  to  rely  upon  the  de- 
fence of,  infancy,  coverture,  tlie  Statute  of 
Limitations,  set-off,  or  a  discharge  under 
the  Bankrupt  or  Insolvent  Acts.  We  are 
at  a  loss  to  understand  why  the  suggestion 
oi  tlie  Common  Law  Commissioners  in 
this  respect  has  been  departed  finom.  Their 
proposition  was,<*  tiiat  in  an  action  fat  b. 
debt,  if  the  defendant  meant  to  insist  that 
the  debt  had  been  in  an^  maner  salasfied 
or  barred,  he  should  notify  hts  intentbit ; 


*  Schedule  D.,  High  Bailiff's  Fees, 
wte,  vol.  3«,  p.  437.  J 


See 


»  Ante,  vol.  32,  n.  570. 
'  See  extract   from  the    Fifth   Report   of 
I C.  L.  C,  ante,  vol.  32,  p.  474. 
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ami  in  like  manner  in  actions  of  trespass, 
that  the  defendant  should  notify  his  inten* 
tioD  to  insist  on  any  matter  in  justification, 
excuse,  or  discharge.  As  the  matter  now 
stands,  the  plaintiff  will  be  liable  to  have  a 
defence  suddenly  started  at  the  trial  which 
he  did  not  anticipate,  and  for  which  he 
oould  not  be  prepared.  Whether  it  is 
meant  that  a  defendant  should  be  at  liberty 
to  wield  as  many  distinct  defences  as  his 
own  ingenuity  or  the  circumstances  of  the 
case  will  admit,  is  led  in  doubt ;  but  we 
apprehend,  as  tlie  multiplication  of  de 
fences  is  not  prohibited,  tiiat  any  defence 
must  be  allowed  which  would  operate  either 
in  fact  or  in  law  as  an  answer  to  the  plain- 
tiff's claim. 

Either  party,  we  presume,  is  at  liberty 
to  demand  a  jury  where  the  debt  or  demand 
claimed  exceeds  5/.,  and  it  is  sufficient  if 
such  demand  be  made  in  writing  two  clear 
days  before  the  return  of  the  summons, 
(r.  20).  The  clerk  is  then  to  give  notice 
to  the  adverse  party  tliat  a  jury  has  been 
demanded,  (Form  No.  11);  but  there  is 
no  provision  which  renders  it  obligatory  on 
eitlier  party  to  give  notice  to  the  other  that 
he  proposes  to  appear  by  counsel. 

The  absence  of  any  regulation  by  means 
of  which  it  can  be  ascertained  at  an  early 
stage,  and  before  any  considerable  expense 
or  trouble  is  gone  to,  whether  the  defend* 
ant  admits  or  denies  the  plaintiff's  claim, 
appears  to  us  to  be  a  palpable  defect  in  the 
system  of  procedure  about  to  be  established 
in  the  new  courts.  It  must  constantly 
happen  in  the  County  Courts,  as  in  the  Su- 
perior Courts,  that  a  defendant  is  unable  or 
unwilling  to  satisfy  the  plaintiff^s  demand, 
and  yet  is  conscious  that  he  has  no  defence 
to  rely  upon,  and  therefore  suffers  judgment 
to  pass  by  default.  According  to  the  course 
of  proceeding  in  the  County  Court,  how* 
ever,  the  plaintiff  has  no  means  of  knowing 
whether  it  is  or  is  not  intended  to  resist 
his  claim,  up  to  the  moment  when  the 
cause  IS  called  on  for  trial,  and  must  be  in 
attendance  with  his  evidence  and  witnesses, 
ready  to  meet  every  possible  defence,  when 
in  point  of  fiict  there  is  no  adversary  to  con- 
tend against.  A  greater  regard  for  economy 
in  this  and  some  other  particulars  in  which 
expense  is  needlessly  thrown  upon  the 
auitors  in  the  new  courts,  would  enable 
them  to  afford  an  adequate  remuneration 
for  professional  assistance,  and  a  sufficient 
allowance  to  witnesses  for  their  attendance. 
The  inadequacy  of  the  scale  of  allowance  to 
witnesses,  as  fixed  by  Uie  general  rules,  in- 
volves  considerations  of  too  much  import- 


ance to  be  hastily  di^Nised  of,  and  must  be 
reserved  for  a  future  number. 


TAXES  ON  THE   ADMINISTRA- 
TION  OF  JUSTICE. 


The  usual  annual  return  of  the  Ac- 
countant-General  of  the  Court  of  Chanoerj 
has  just  been  printed.  It  appears  from 
this  document  that  the  amount  paid  out  of 
the  Suitors'  Fund  and  Suitors*  Fee  Fund  in 
the  last  year  exceeds  200,0OOiL  for  ihe 
salaries  of  judges,  officers,  clerks,  &c.,aDd 
compensations  U}  the  late  holders  of  abo- 
lished offices. 

All  this  vast  sum  which,  in  the  first  is- 
stance,  principally  comes  from  the  pockets 
of  the  practitioners,  and  finally  fidls  on  the 
poor  suitors,  ought  to  be  pau!  out  of  the 
consolidated  fund  of  the  state.  It  is  to  be 
hoped  that  the  inquiry  for  which  Mr. 
Watson  will  move  after  Easter,  will  brii^ 
the  subject  before  parliament  in  a  shipe 
that  can  no  longer  be  resisted,  and  thsi 
redress  will  speedily  follow. 


SECONDARY  PUNISHMENT. 

MODIPIBO  8Y8TXM  OP 

TRANSPORTATION. 

Thb  important  experiment  tlie  govens- 
ment  is  about  to  make  with  regard  to  per- 
sons sentenced  to  the  punishment  of  trans- 
portation, has  naturally  excited  considerable 
attention  and  observation  in  and  out  of  par- 
liament. Persons  otherwise  well-infonccd 
who  had  not  the  facility  of  access  to  offidd 
channels,  were  necessarily  but  imperfect]; 
acquainted  with  the  facts  bearing  upon  the 
question,  and  although  much  valuable  i:>- 
formation  is  to  be  gleaned  from  the  recent 
debates,  we  deprecate  the  adoption  of  soj 
measures  involving  consequences  so  mo- 
mentous to  society,  until  the  facts  hare 
been  fairly  sifted  and  weighed,  and  the 
whole  subject  maturely  considered. 

As  the  letter  of  Sir  George  Grey  to  the 
Secretary  for  the  Colonies  is  the  basis  oi 
the  plan  proposed  by  government,  ve 
print  the  principal  passages,  reservijig  our 
commentarv  for  a  future  occasion,  hfitr 
expressing  his  conviction,  that — 

''  Experience  has  abundantly  proi-ed  the  is- 
possibility  of  carryiiu;  on,  for  any  length  of  tioif, 
the  transportatioQ  ota  large  number  of  convict? 
from  year  to  year  to  a  pend  colony,  without  pr^ 
ducing  evils  of  the  most  formidable  chaiactcx. 
seriously  affecting  the  social  and  moral  c«&- 
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dition  of  the  colonv^  and  dettractiTe  of  any 
rational  hope  of  renaeriog  the  punishment  con- 
ducire  to  the  reformation  or  the  convicts," 
the  right  hon.  hart,  proceeds  to  state : — 

''  In  coneeqnence  of  the  complaints  received 
from  New  South  Wales,  it  was  determined  in 
1840  to  discontinue  transportation  to  that 
colony ;  and  this  decision  was  carried  into  effect 
by  an  order  in  council  made  on  the  22nd  May, 
in  that  year,  in  pursuance  of  the  provisions  of 
the  act  of  the  5  Geo.  4,  c.  84,  for  the  transpor- 
tation of  offenders  from  Great  Britain. 

"  From  that  period  to  the  present,  the  places 
to  which  convicts  sentenced  m  Great  Britain  to 
transportation  could  legally  be  sent,  in  exe- 
cution of  their  sentence,  have  been  Van  Die- 
men's  Land,  Norfolk  Island,  and  Bermuda  and 
Gibraltar. 

"  At  the  time  of  the  discontinuance  of  trans- 
portation to  New  South  Wales,  it  had  been  de- 
termined to  erect  tiie  Model  Prison  at  Penton- 
'tille,  which  was  subsequently  completed  in 
1842,  by  means  of  which  and  of  the  arrange- 
ments connected  with  the  svstem  there  to  be 
pursued,  it  was  hoped,  that  the  number  of  per- 
sons on  whom  the  sentence  of  transportation 
would  be  carried  into  effect  would  be  con- 
siderably diminished. 

**  In  1843,  a  further  change  took  place.  Pen- 
tonville  Prison  was  then  open.    The  practice  of 
sending  prisoners  sentenced  to  transportation 
to  the  hulks  (except  in  the  case  of  invalids  un- 
fit for  transportation)  was  discontinued;  and 
the  number  then  in  the  hulks  has  been  allowed 
gradually  to  decrease,  by  the  expiration  of  the 
sentences,   or  the   earher   liberation    of  the 
convicts.    The  prison  of  MiUbank  was  at  the 
same  time  placed,  by  act  of  parliament,  on  a 
new  footing.     It  was  converted  from  a  peni- 
tentiary into  a  dep6t  prison,  under  the  superin- 
tendence of  three  of  the  prison  inspectors,  to  be 
selected  by  the  Secretary  of  State,  with  the 
ordinary  powers  of  visiting  justices.    To  this 
prison  alt  persons  sentenced  in  Great  Britun 
to  transportation,  have  from  that  time  been 
sent  in  .the  first  instance.    After  a  short  de- 
tention there,  the  prisoners  have  been  disposed 
of  under  the  authority  of  the  Secretary  of  State, 
on  the  recommendation  of  the  inspectors,  in 
the  following  manner: — A  certain  number  of 
adult  male  convicts  have  been  selected  from 
time  to  time  from  among  tiiem,  and  have  been 
sent  to  Pentonville  prison,    lliey  have  there 
been  subjected  to  a  system  of  separate  confine- 
ment for  a  limited  period,  as  detailed  in  the  re- 
ports laid  before  parliament  from  the  commis- 
sioners of  Pentonville  ;  and  at  the  expiration 
of  the  period  of  imprisonment,  the  maximum  of 
which  nas  been  fixed  at  eighteen  months,  those 
whose  conduct  has  been  satisfactory  have  been 
sent  to  Port  Philip,  under  the  denomination  of 
'exiles,'  which   conditional  pardons,  to  take 
effect  on  their  arrival  there :  tne  only  restraint 
on  their  freedom  being  the  condition,  that  they 
shall  not  return  to  wis  countey  during  the 
term  of  their  original  sentence.    The  remainder 
of  the  Pentonville  prisoners,  whose  conduct  has 
not  entitled  them  to  this  indulgence,  have  been 


sent  to  Van  Diemen*s  Land  as  convicts,  but  in 
most  cases  with  certain  advantages  not  pos- 
sessed by  ordinary  convicts. 

"  The  rest  of  the  adult  prisoners  in  MiUbank 
have  been  transported  direct  from  that  prison 
to  one  or  other  of  the  places  appointed  tor  the 
purpose. 

"  The  following  is  a  statement  of  the  mode 
in  which,  since  the  beginning  of  this  system, 
adult  male  convicts  have  been  disposed  of  after 
their  reception  at  MiUbank. 

1843.  1844.  1845. 

PentonTillo     .    .    .     497  ••  !e40  ..  «83 

Bermuda  .     •    •    .     330  ..  150  ••  400 

GibraUar  ....     100  ..  —  ..  350 

Van  Diemen**  Land  2,4f0  ••  1,888  ..  I,6t9 

Norfolk  Island    .    .     199  ..  684  ..  419 

laralid  Hulks    .    .       38  ••  98  ..  148 

"  Female  convicts  sentenced  to  transporta- 
tion have,  with  few  exceptions,  been  trans- 
ported to  Van  Diemen*s  Land. 

"  Boys,  of  whom  a  considerable  number  have, 
during  the  same  period,  been  annually  sent  to 
MiUbank  under  sentence  of  transportation, 
have  been  separately  dealt  with.  Those  of  the 
worst  character  have  been  transported  to  Van 
Diemen's  Land,  but  placed  on  their  arrival 
there  in  a  distinct  penal  establishment  at  Tas- 
man's  Peninsula,  appropriated  exclusively  to 
boys.  A  large  proportion  of  the  remainder 
have  been  sent  to  Parkhurst  prison,  from 
whence,  after  a  period  of  imprisonment,  such 
as  were  considered  fit  to  be  so  disposed  of,  have 
been  sent  to  some  of  the  Australian  colonies, 
with  conditional  pardons.  Others  have  received 
pardons  on  condition  of  their  being  admitted 
into  the  Refuge  at  Hoxton,  under  an  agreement 
by  which  that  establishment,  in  consideration 
of  an  annual  grant  from  parliament,  is  bound 
to  receive  and  provide  for  the  care  and  main- 
tenance of  any  number  of  boys  sent  to  it  by 
the  government,  for  whom  there  is  accommo- 
dation ;  and  bv  a  late  arrangrement  a  certain 
number  have  oeen  received  into  the  Philan- 
thropic Institution,  on  the  payment  of  an  annual 
sum  for  their  maintenance." 

Having  thus  described  the  system  re- 
cently acted  on,  the  letter  proceeds  to 
state,  that  considerations  connected  with 
the  state  of  society  in  the  colony,  induced 
the  government  in  June  last  to  determine 
to  suspend  the  transportation  of  male  con- 
victs to  Van  Diemen's  Land,  and  tliat  it 
had  been  more  recently  resolved  to  break 
up  the  penal  establishment  at  Norfolk  Is- 
land. The  writer  deems  it  illusory  to  ex- 
pect to  be  able  to  recur  to  the  former 
system,  and  has  come  to  the  conclusion, 
that  the  transportation  of  male  convicts  to 
Van  Diemen  8  Land  ought  to  be  wholly 
abandoned.  The  outline  of  the  system  he 
proposes  to  substitute,  we  give  in  his  own 
words : — 

"  The  plan  I  propose  should  be  adopted,  is 
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ft  limited  period  of  eeparate  iapritoiiineiit,  eiic- 
•ceded  by  employment  on  pubUc  works,  either 
abroad,  as  at  Gibraltar  and  Bermuda,  or  in  this 
coontiT ;  and  ultimately  followed,  in  ordinary 
cues,  by  exile  or  banislunent  for  the  remaining 
tenn  of  the  oriffinal  sentencs. 

"  It  is  intended  that  the  first  stage,  that  of 
separate  imprisonment,  should  in  no  case  ex- 
ceed eighteen  months;  and  that  the  average 
term  of  such  imprisonment  should  not  be  more 
than  one  year.  It  is  proposed  that  this  im- 
prisonment should  take  place  either  in  Pen  ton- 
vine  prison,  or  in  such  of  the  prisons  in  the 
country  as  shall  be  ascertained,  on  inspection, 
to  have  made  arrangements  properly  adapted 
for  carrying  out  the  system  of  separate  im- 
prisonment, and  in  which  spare  accommodation 
exists  beyond  what  is  required  for  local  pur- 
poses. It  is  computed,  that  in  addition  to  the 
500  cells  in  Pentonvillc,  there  are,  or  shortly 
will  be,  available  in  other  prisons,  a  large  num- 
ber of  cells  for  the  reception  of  prisoners  sen- 
tenced in  Great  Britain  to  transportation ;  and 
measures  are  in  progress  for  tne  erection,  in 
Ireland,  of  a  prison  on  the  model  of  the  Pen- 
tonville  prison,  for  the  reception  of  Irish  con- 
victs. It  is  further  proposed,  that  this  separate 
imprisonment  should,  towards  its  close,  be 
gradually  relaxed,  with  a  view  to  prepare  the 
prisoners  for  the  second  stage  of  punishment, 
employment  on  the  public  works. 

"  It  is  intended,  that  on  the  expiration  of  the 
period  of  separate  imprisonment,  the  prisoners 
shall  be  sent,  as  at  present,  to  Millbank ;  and 
that  they  shall  be  sent  from  thence,  according 
to  the  circumstances  of  their  respective  cases, 
either  to  Bermuda  or  Gibraltar,  or  to  other 
places  which  may  be  appointed  by  her  Majesty 


gular  register  is  kepi  of  the  amownt  of  i 
done  by  each  convict,  and  of  bis  conduct,  \sf 
which  means  the  labour  is  no  longer  exacted 
by  the  mere  influence  of  £ear  or  coercioD,  as  is 
the  case  of  riare  labour,  but  motiTes  of  a 
higher  class  are  called  into  action  by  tibe  ofier 
of  advantages,  both  immediate  and  prospecUTc. 
to  the  industrious  and  wdl-condocied. 

"  On  the  release  of  prisoners  from  this  secoiad 
stage  of  punishment,  it  appears  to  me  of  tbe 
highest  importance  that  in  connexioii  with  the 
remaining  portion  of  their  sentence,  they  should 
not  be  deprived  of  the  advantage  of  entering  os 
a  new  course  of  life,  and  of  obtaimng  a  firefi- 
hood  by  honest  industrjr.  As  the  system  pro- 
posed to  be  pursued  m  the  managemem  d 
convicts  will  be  of  a  more  reformatory  chancier 
than  has  hitherto  been  possible  to  adopt  on  any 
extensive  scale,  it  may  be  hoped  that  a  large 
number,  at  least,  of  the  convicts  who  will  hxn 
been  subject  to  it  will  have  acquired  princ^ks 
which  will  dispose  them,  if  placed  in  favourabk 
circumstances,  to  avail  themselves  of  the  oppor- 
tunity of  becoming  useful  members  of  sooetj. 
It  is  proposed,  therefore,  that,  as  a  general  mk, 
and  whenever  the  conduct  of  the  prisoners  may 
render  them  fit  subjects  for  the  indulgence, 
conditional  pardons  should  be  granted  to  tfaem 
after  a  certam  time  passed  in  penal  labour  ^  the 
term  of  such  labour  varying  accordii^  to  the 
length  of  the  sentence,  the  conduct  of  ^ 
prisoner,  and  other  circumstances.  The  con- 
dition of  the  pardon  would  be  the  same  as  that 
now  enforcea  in  the  case  of  the  exiles  from 
Pentonville;  namely,  that  they  shall  onit  this 
country,  and  not  return  to  it  during  tne  term 
of  their  original  sentences. 

"  It  is  proposed  that  on  obtaining  the  cod- 


in  council,  out  of  England,  or  to  employment  ditional   pardon,  the  only  restriction  on  the 


on  public  works  in  this  country,  such  as  the 
construction  of  harbours  of  refuge  or  works 
under  some  public  department. 

"  Before  any  convicts  will  enter  on  this  se- 
cond stage  of  their  punishment,  they  will  have 
passed  through  a  course  of  separate  imprison- 
ment, accompanied  by  a  svstem  of  moral  and 
reli^ous  instruction  and  of  industrial  training 
which,  it  is  hoped,  will  in  most  cases  be  at- 
tended with  a  beneficial  effect  on  their  charac- 
ter, and  have  prepared  them  for  that  intercourse 
with  their  fellow-prisoners  which  is  inseparable 
from  any  plan  for  the  employment  of  convicts 
on  public  works,  and  which,  under  certain  re- 
strictions, may  in  itself  be  made  conducive  to 
the  progress  of  their  reformation,  and  to  their 
preparation  for  a  return  to  society  on  the  ex- 
piration of  their  sentence. 


liberty  of  the  persons  holding  such  a  pardoa 
should  be  the  prohibition  of  remaining  in  tlu« 
country;  and  that  facilities  for  em^ration 
should  be  afiforded  them  individually,  instead 
of  collectively,  a  portion  of  the  earnings  of  eadi 
prisoner  dunng  the  period  of  his  imprisonmesi 
and  employment  on  public  works  bemg  applied 
towards  tlie  expenses  of  his  emigralioo,  or,  ia 
certain  cases,  reserved  towards  defraying  die 
expense  of  sending  out  his  £amily. 

*'  In  addition  to  the  general  plan  thus  cos- 
templated,  there  will  probably  be  cases  in  whka 
the  mercy  of  the  crown  may  safely  be  exercised 
in  favour  of  prisoners,  without  enforcing  the 
condition  of  exile,  where  their  friends,  or  other 
persons  of  character  and  respectability,  auv 
undertake,  on  their  liberation,  to  receive  afiii 
provide  employment  for  them»  or  become  aa- 


''  While  in  this  stage  of  their  punishment,  j  swerable  for  th^  future  conduct, 
care  will  be  taken  for  providing  them  with 
proper  accommodation,  efficient  superintend- 
ence, and  an  adequate  means  of  moral  and  re- 
ligious instruction ;  and  it  is  intended  that  in- 
esntfres  to  mdustry  and  good  conduct  should 
he  ionnsfaed  by  adopting,  with  such  impvsvs* 
■MBti  as  expoience  may  siimA,  the  system 
recommended  by  Colonel  Keid  and  Captain 
Maconochie.  lu  most  important  features  are, 
tihol  tiw  convicts  work  by  task,  snd  that  a  re^ 

I 


The  number  of  women  sentenced  to 
portation  is  comparatiTely  small;  and  foi  the 
present  I  do  not  propose  that  any  altrntfioe 
should  be  made  in  the  manner  of  disposing  of 
them. 

''llie  case  of  juvenile   ofenden  nqoiics 
separate  considefaUon. 

The  UMre  pnnishaent  of  tins  dasa  sf 
oflfenders  by  impsisenment  has  been  piwdd  to 
bs  attttided  with  the  wwat  results.    The  mm. 
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^^ 


ctttioa  with  older  and  more  encrienceH 
offenders  haa  fostered  and  confirmaa  the  ten- 
dency to  vice,  'fhe  tyatem  apidicable  to  tbem 
should  have  lees  of  a  strictly  penal,  and  more 
of  a  pnrely  reformatory  character,  tiian  can, 
with  a  due  rcmrd  to  the  interests  of  society,  be 
saldy  apphedin  the  case  of  adults.  The  result 
of  sneh  a  system,  wherever  it  has  been  tried, 
jus^  sanguine  expectations  of  its  success  if  it 
were  to  be  generally  adopted.  The  experience 
of  such  institutions  as  that  of  Mettray,  in 
France,  and  of  the  Ranke  Hans,  near  Ham- 
burgh, in  the  case  of  children  of  a  strictly 


for  a  considerable  number  of  bo^  on  Ihar  (tif- 
charge  either  from  prison  or  from  the  penal 
school.** 

The  letter  concludes  by  stating,  that  "  if  the 
plan  be  permanently  adopted,  it  will  be  neces- 
sarv  to  embody  it  in  a  bill  to  be  submitted  to 
paniament;  and  it  will  aiso  be  expedient  to 
revise  the  statutes  by  which  offenders  are  mado 
liable  to  the  punishment  of  transportation*  In 
the  meantime,  the  proposed  measures  may  be 
adopted  under  the  power  exercised  by  the 
crown  of  commuting  sentences  of  transporta- 
lion,  or  of  directing  the  disposal  of  convicts 


criminal  class,  and  that  of  schools  which  have  under  sentence  of  transportation,  as  in  the  case 
been  recently  established  by  private  benevolence  |  of  prisoners  sent  to  the  hulks  or  to  Pentonville, 
in  this  country,  for  the  reception  of  children  of  as  well  as  in  other  cases  of  frequent  occurrence.'* 
the  lowest  class,  rescued  by  their  means  from'  


habits  of  mendici^,  vagrancy,  and  theft,  have 
eufliciently  proved  that  the  heart  even  of  the 
most  neglected  and  depraved  is  at  an  early 
age  peculiarly  susceptible  to  kindness  and 
afiectbn ;  ana  that  a  judicious  application  to 


ADMISSION  OF  ATTORNEYS  IN 
INFERIOR  COURTS. 


The 


^    ^^^^^  ^     ^ ^^^  ^  Court  of  Queen*8  Bench  lias  de- 

tbemof'i  system  fIiunderon"th«rprincT^^^^  >n    exparte  Miurst,  that  the  at- 

and  combined  with  religious  and  other  useful  torneys  and  solicitors  of  the  Superior 
instruction,  and  widi  industrial  training,  is  cal- '  Courts  at  Westminster  are  entitled,  under 
culated  to  produce  a  powerful  effect  on  their  the  6  &  7  Vict,  c.  7d,  s.  27,  to  be  admit- 
feehngs  and  character.  With  a  view  to  the  ap-  ted  into  the  Lord  Mayor's  Court  of  the 
pucation  of  such  a  system,  it  has  b:en  deter-  ^;»„  .r  t  «„,i„„  ««  «„  ;«r.*.;^..  «/»«,.♦ 
Sned,  with  theaid  of  the  Committee  of  Council  i  ""'X^^  ^^"f "  !*'.«"  '"^t"  «  Tl,n. 

on  Education,  and  in  connexion  with  a  Normal  *  ^^  ^««'^«  ''[  ^'^f  »?c.'»«°  f «  •—  ,  ^^f 
School  for  training  prison  schoolmastem,  to  every  person  who  shall  have  been  duly  ad- 
establish  a  penal  school  in  the  neighbourhood !  mitted  an  attorney  of  any  of  the  Superior 


of  London,  to  which  boys  under  a  certain  age 
sentenced  to  imprisonment  or  transportation 


Courts  of  Law  at  Westminster,  shall  be 
entitled,  upon  the  production  of  his  admis« 


shall  be  sent,  either,  in  ordinary  cases,  after  at  gjon  therein,  or  an  official  certificate  thereof, 
temporary  imprisonment,  or  immediately  af^^  j,,^^  t,,g  ^^^^  3^1,,  eoniinues  in   force, 

tnmr  conviction,  where  the  tender  age  of  the  I  ^^  ,_  .j^-.*.^  ^.  «^  •♦.^.^-.„  :^  „„..  «*k-><. 
child  or  the  circumstances  of  the  casS  should,  *^  *f  admitted  as  an  attorney  in  any  other 
in  the  opinion  of  the  court  before  which  he  has  ^^  t^^«  8a«'l  coui^ts.  o^  »"  f  "7  inferior  court 
been  convicted,  or  of  the  Secretary  of  State,  \  of  law  m  England  and  Wales,  iipow  mgn- 
render  such  a  course  expedient  The  great '  ing  the  roll  of  such  other  court,  but  not 
object  of  this  school  will  be  the  reformsftion  of  1  otherwise,  and  shall  thereupon  be  entitled 
its  inmates,  and  the  inculcation  of  those  prin- 1  to  practise  as  an  attorney  therein  in  like 
ciptes  and  habits  which  may  b»t  fit  them  for  a :  ^^^^^  ^^  j^  ^e  had  been  sworn  in  and  ad- 
future  course  of  honest  industry.     The  esta- 1     .^^1         ^^  /.        1  .«  >9      a..i 

blishment  will  be  a  place  of  reUgious,  moral,  i  matted  an  attorney  of  such  court  And 
and  industrial  education,  rather  than  a  place  of  I  «he^e  »»  »*^e  like  provision  regarding  m- 
punishment.  ferior  courts  of  equity. 

"  One  such  establishment  will,  of  course,  be  |  There  can  be  no  doubt  that  the  Lord 
vety  inadequate  to  the  wants  of  the  countrv ;  Mayor  s  Court  is  an  **  inferior  "  court  to 
but  I  trust  that  means  will  be  found  for  the  the  courts  at  Westminster ;  but  it  seema 
formation  of  establishments  with  the  same  ^^^^  ^i^^  ^.5^  j^  unwiUing  to  submit  to  this 
o&d  ""^  ^"^'^      '"j  decision,  and  has  lodged  an  appeal  to  the 

"The  ultimate  disposal  of  juvenile  offenders  House  of  Lords. 


on  the  expiration  of  their  sentences,  is  a  question 
of  much  difficulty.  With  regard  to  the  elder 
ones,  I  propose  that  the  present  practice  of 
graating  conditional  pardons  should,  in  fit 
case%  be  continued,  and  facilities  afforded  them 
ftnr  emigration,  as  m  the  case  of  adults.  With 
regard  t9  the  others,  a  contemplated  unkm 
between  tbe  Refuge  for  the  Destitute  and  the 
Philanthropie  Society,  and  the  consequent 
fionaation  of  ajxnt  estabUshaMnt  ina sitoation 
aflbrdfaagtfae  opportunity  of  agffknltural  and 
ether  ovt^door  enipki3nnettt8,  wmdd^  if  earrisd 
^    t  etfer  giwit  adfaiitsuwii  in  prwiding 


Consequent  upon  this  decision  several 
attorneys  have  applied  for  admission  into 
the  Palace  Court,  but  they  have  been  re- 
fused until  the  question  of  the  Lord 
Mayor*8  Court  haa  been  finally  settled. 

The  six  attorneys  of  the  Palace  Court 
will  of  course  be  entitled  to  be  heard  when 
the  question  again  comes  on  for  discussion. 
In  the  mean  time,  it  seems,  they  are  wilU 
ing  to  transact  business  in  that  court  for 
attorneys  of  the  Superior  Courts  on  agenejf 
terms. 
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The  Lasi  New  Bm^knipicy  tmd  bmioemcy  hU!. 


THE  LAST  NEW  BANKRUPTCY 
AND  INSOLVENCY  BILL. 


Ths  ink  was  scarcely  dry  by  which  we 
endeavoured  to  convey  to  our  readers  the 
impression  a  perusal  of  Lord  Brougham  s 
first  bill  of  this  session  in  relation  to  bank- 
ruptcy and  insolvency  left  on  our  minds, 
when  his  lordship  asked  leave  to  withdraw 
this  bill  and  suMtitute  a  second,  embody- 
ing* as  he  stated,  various  suggestions  made 
to  him  by  the  Commissioners  of  Bank- 
ruptcy in  town  and  country. 

The  first  bill  contained  27  clauses,  the 
second  bill  is  extended  to  42  clauses.  The 
principal  provisions  of  the  first  bill  are  re- 
tained, with  some  few  alterations,  and  the 
crude  notions  of  those  with  whom  his  lord- 
ship has  been  in  communication  have  been 
imported  into  the  new  bill,  without  much 
regard  to  consistency,  or  any  serious  inten- 
tions, we  should  hope,  of  inflicting  them 
on  the  country,  until  they  have  been 
thoroughly  considered  and  digested.  As 
it  is  desirable,  however,  that  our  readers 
should  be  in  possession  of  all  that  is  pro- 
posed on  this  subject,  we  subjoin  the 
clauses  contained  in  the  second  bill  which 
are  not  to  be  found  in  the  bill  already 
printed.* 

5.  That  the  jarisdiction  hereby  transferred 
and  given  to  the  court  for  relief  of  Insolvent 
debtors  and  the  judf^es  of  county  courts  afore- 
said shall  be  vested  in  them  severally  over 
the  cases  of  insolvents  petitioning  under  such 
herein-before  recited  acts,  notwithstanding  that 
they  or  any  of  them  so  petitioning  may  not 
be  or  appear  to  be  possessed  of  any  property, 
and  notwithstanding  that  they  or  any  of  them 
so  petitionmg  may  have  previously  to  filing 
their  or  his  petitions  petitioned  under  any 
other  act  than  the  acts  hereinbefore  recited 
or  this  act. 

^.  That  in  case  of  any  person  petitioning  under 
the  powers  of  this  act  or  of  the  acts  hereinbefore 
recited  shall  satisfy  the  court  or  judge  before 
whom  the  said  person  shall  be  examined  that 
he  has  made  a  full  disclosure,  and  has  applied 
in  due  time  for  protection,  and  has  not  unduly 
delajred  making  distribution  of  his  property 
among  his  creditors,  it  shall  be  lawful  for  the 
said  court  or  judge,  having  regard  to  such 
conduct  of  such  petitioner,  and  also  to  the 
amount  of  the  diviaend  which  he  has  given  the 
means  of  paying  to  his  creditors,  to  add  to 
the  final  order  an  order  protecting  the  future 
acquired  estate  and  effects  of  such  petitioner, 
from  all  process  of  his  creditors  in  his  sche- 
dule mentioned,  which  order  shall  be  effectual 


■  See  an/e,  page  411. 


to  discharge  all  debts  nrevioualv  to  the  date 
of  his  petitkm  contracted,  as  fully  as  if  aoch 
petitioner  had  been  made  bankrupt,  and  had 
obuuned  his  certificate. 

10.  That  every  commissioner  of  her  Ma- 
jestv's  couit  of  blankruptcy  and  diatxict  oooits 
of  Dankru[)tcy  shall  nave  power  to  refaesr 
every  question  of  certificate,  if  he  diall  tlunk 
fit,  and  to  confirm,  recall,  or  vary  any  pre- 
vious order  made  thereon,  or  to  make  Budi 
other  order  in  the  matter  as  to  him  on  sodi 
re-hearing  shall  seem  proper. 

23.  That  any  commissioner  of  the  couzt  of 
bankruptcv  or  district  court  of  bankruptcy 
acting  m  the  matter  of  any  bankmntcy,  or  aay 
commissioner  of  the  court  for  the  relief  ii 
insolvent  debtors,  or  judge  of  the  cooatj 
courts  aforesaid,  acting  in  the  matter  of  any 
insolvency,  may  at  any  time  suspend  or  with- 
draw the  protection  oy  him  granted  to  aay 
bankrupt  or  insolvent  as  to  bis  person  and 
property,  or  as  to  either  of  them,  as  to 
him  may  seem  just  and  expedient,  aund  may 
again  renew  and  again  suspend  the  same  firom 
time  to  time ;  provided  always,  that  if  any 
commissioner  or  judge  shall  die  or  ochenrise 
cease  to  act  in  the  same  court  or  district  ss 
when  such  order  was  granted,  his 
in  such  court  or  district  shall  have  the 

I  power  of  suspending,  witiidrawing,  or 
I  mg  as  the  commissioner  or  judge  so  dying  or 
'  ceasing  to  act  would  have  had  it  he  had  coo- 
'  tinued  to  act  in  such  court  or  distiict. 
I  23.  That  the  assignee  or  aaaignees  of  the 
.  estate  and  effects  of  any  bankrupt  far  insoheiit 
shall  from  the  time  of  the  bankrupt's  or  in- 
solvent's accounts  becoming  records  of  court 
I  be  deemed  judgment  creditors  of  such  bank- 
rupt or  insolvent  for  the  total  amount  of 
which  such  bankrupt  or  insolvent  shall 
thereby  admit  himself  to  be  indebted  to  all 
I  his  creditors;  and  that  if  the  commissioBer 
'  acting  in  the  matter  of  such  bankruptcy,  or 
•  the  commissioner  or  judge  acting  in  tbe  mat- 
ter of  such  insolvency,  shall  think  fit  to  widi- 
i  draw  or  suspend  tbe  protection  fpmted  to  the 
bankrupt  or  insolvent  as  to  his  person,  he 
'  shall,  on  the  application  of  such  assignee  or 
assignees,  grant  to  him  or  them  a  ccrtifieste 
according  to  the  form  specified  in  the  sdie- 
dule  to  tiiis  act  annezea  marked  (A.),  which 
shall  have  the  same  force  and  effect  as  a 
judgment  of  her  Majesty's  court  of  Queen's 
Bench  for  the  sum  therein  specified. 

24.  That  every  creditor  of  a  bankrupt  or 
insolvent  who  shall  hare  proved  bis  d^  shaH 
from  the  time  of  his  proving  such  debt  be 
deemed  a  judgment  creditor  of  such  bankrupt 
or  insolvent  for  the  sum  so  proved;  snd 
that  if  the  commissioner  acting  in  the  natter 
of  such  bankruptcv,  or  the  oonmuasaoner  or 
judge  acting  in  the  matter  of  such  insol- 
vency, shall  think  fit  to  withdiaw  or  suspend 
the  protection  granted  to  the  bankrupt  or  »- 
solvent  as  to  his  person  or  property,  or  both, 
he  shall,  on  the  application  of  any  credifeBr  so 
admitted,  grant  to  him  a  certificate  thereof  ac- 
cording to  the  form  specified  in  the 


Order  qf  the  Courl  of  CkoAcerif. -^Repeal  qf  the  Aitamejfs*  Certificate  Duty. 
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to  thia  act  annexed  marked  (B.),  which  shall 
have  the  same  force  and  effect  as  a  judgment 
of  he?  Majeatjr'a  court  of  Queen's  l^ench  for 
the  sum  therem  specified. 

25.  That  the  assijipiiees  or  assignee  or  any 
creditor  holding  such  certificate  may  procure 
the  same  to  be  sealed  with  the  seal  of  the 
court  of  bankruptcy,  or  court  for  the  relief 
of  inaolrent  debtors,  or  county  court  aforesaid, 
and  upon  producing  such  certificate  so  sealed 
to  the  inroper  ofiicer  of  her  Majesty's  court 
of  Queen's  Bench  may  procure  the  proper 
writ  of  cfqtias  ad  satisfadendum  or  fieri  facias 
against  such  bankrupt  or  insolvent,  or  his 
property,  as  the  case  may  be,  to  be  sealed, 
in  the  same  way  in  which  he  might  have  done 
if  he  had  recovered  a  judgment  agunst  such 
bankrupt  or  insolvent  in  her  Majesty's  court 
of  Queen's  Bench,  and  had  produced  to  the 
proper  officer  the  judgment  paper. 

26.  That  if  anv  bankrupt  or  insolvent  shall 
be  in  prison  unaer  a  capias  ad  satisfaciendum 
so  issued  as  aforesaid,  the  court  having  juris- 
diction in  the  matter  of  his  bankruptcv  or  in- 
solvency  may  order  his  release  after  he  shall 
have  undergone  ffuch  imprisonment,  not  ex- 
ceeding one  ^ear,  as  to  such  court  shall  seem 
sufficient  punishment  for  the  offences  of  which 
he  may  have  been  guilty. 

27.  That  whenever  a  bankrupt  whose  cer- 
tificate the  court  shall  have  refused'  or  sus- 
pended, or  an  insolvent  to  whom  the  court 
shall  have  refused  his  final  order,  shall  appear 
to  any  creditor  who  shall  have  provea  his 
debt  to  be  in  possession  of  property  which  miaht 
be  seised  for  the  benefit  of  the  creditors,  but 
which  has  not  been  so  seized,  he  may  apply  to 
the  commissioner  or  judffe  acting  m  the 
matter  for  an  order  upon  the  assignee  or  as- 
signees to  show  cause  why  he  should  not  be 
permitted  to  seize  the  same,  at  his  own  risk,  for 
nis  own  benefit,  upon  which  application  the 
court  may  order,  unless  cause  be  shown  to 
the  contrary,  that  such  creditor  may  cause 
such  property  to  be  seized  under  the  usual 
writ  of  fari  facias  at  his  own  risk,  and  may 
apply  the  proceeds  in  discharge  of  his  own 
debt  and  costs,  rendering  the  overplus,  if  any, 
to  the  official  assignee  entitled  to  receive  the 
same. 

28.  That  if  any  bankrupt  or  insolvent,  not 
bdng  protected  from  process,  shall,  with  the 
consent  of  the  true  owner  thereof,  be  in  pos- 
session of  any  goods  or  chattels  whereof  he 
is  reputed  owner,  such  goods  and  chattels 
shall  be  liable  to  be  seized  under  a  writ  of 
fieri  facias,  for  the  benefit  of  any  person  who 
may  have  issued  the  same. 

29.  That  the  derk  of  any  county  court  hav- 
ing jurisdiction  in  matters  of  insolvency,  or 
his  derks,  shall  enter  in  a  book  to  be  kept  in 
the  office  of  such  clerk  for  that  purpose  the 
name  and  description  of  every  insolvent  debtor 
petitioning  such  court,  togetner  with  the  date 
on  which liis  petition  was  filed,  and  shall  once 
a  every  month  transmit  to  the  chief  clerk  of 
the  Insolvent  Debtors  Court  in  London  a 
tnmscript  or  copy  of  the  entries  so  made  in 


such  books  darinj(  the  preceding  month;  and 
that  such  transcripts  or  copies  shall  be  cer- 
tified by  the  judge  of  every  county  court,  and 
shall  by  such  chief  clerk  aforesaid  be  entered 
in  a  general  book  or  index  which  shall  be 
kept  at  the  Insolvent  Debtors  Court  in  Lon- 
don, and  be  open  to  public  inspection  on  the 
payment  of  such  fee  as  is  now  charged  for 
any  search  made  in  that  court. 

33.  That  from  and  after  the  passing  of  this 
act  it  shall  be  lawful  for  any  registrar  of  the 
court  of  bankruptcy  or  district  courts  of  bank* 
ruptcy,  during  vacation,  or  during  the  illness 
or  necessary  and  unavoidable  absence  of  any 
commissioner  thereof,  to  act  for  and  as  the 
deputy  of  such  commissioner  in  the  prosecu- 
tion of  any  fiat  in  bankruptcy,  and  in  all 
other  matters  within  the  jurisdiction  of  such 
commissioner;  and  that  such  registrar  so  act- 
ing shall  have  and  exercise  all  power  vested 
in  such  commissioner,  except  the  power  of 
commitment,  the  hearing  of  any  disputed  ad- 
judication, disputed  proof  of  debt,  question 
of  the  allowance  or  suspension  of  any  bank- 
rupt's certificate,  or  the  hearing  or  determm- 
ing  of  any  other  disputed  matter  whatsoever : 
Provided  always,  that  all  depositions  taken 
before  such  registrar,  and  all  acts  done  bv 
him,  shall  be  reduced  to  writing,  and  shall 
be  annexed  to  and  form  part  of  the  proceed- 
ings under  such  fiat. 


ORDER  OF  THE  COURT  OF  CHANCERY. 


EASTER  VACATION. 

I5fk  March,  1847. 

Whereas,  by  the  1st  Article  of  the  8th  of 
the  General  Ordera  of  the  High  Court  of 
Chancerv  of  the  8th  day  of  May,  1845,  it  la 
provideathat  the  Easter  Vacation  is  to  com- 
mence and  terminate  on  such  days  as  the  Lord 
Chancellor  shall  every  year  specially  direct: 
Now  I  do  hereby  order  that  the  Easter  Vaca-- 
tion  for  the  present  year  shall  commence  on 
Good  Friday,  the  2nd  day  of  April  next,  and 
terminate  on  Saturday  the  lOth  day  of  April 
next,  both  days  inclusive ;  and  that  this  order 
be  entered  by  the  registrar  of  this  court  and 
set  up  in  the  several  offices. 

(Signed)  E.  D.  Colville. 

Registrar's  Office,  March  16, 1847. 

PETITIONS  FOR  THE  REPEAL  OF  THE 
ATTORNEYS'  CERTIFICATE  DUTY. 


Signatures. 
Former  petitions,  12      .    .    ,    .    •    195 
Further  petitions  from  attorneys  and 

Solicitors  of  Bradford,  (Mr.  Sotheron)  .      5 
Attorneys  and  solicitors  of  WincantOn, 

(Mr.  Miles) 6 

Total  petitions,  14,— signatures  .    .    206 
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DISTRICTS  OF  THE  NEW  COUNTY 
COURTS. 

The  Small  Debts  Act  will  be  found  at  pp. 
.455, 475  of  the  last  volume ;  a  summary  there- 
of at  p.  449 ;  notes  on  the  judgeships,  p.  497  : 
practitioners  and  costs,  p.  521 ;  principles  of 
the  act,  569  i  jurisdiction,  593,  617. 

The  rules  of  practice  are  given  at  p.  415,  in 
the  present  volume,  and  the  forme  of  proceed- 
i°flr»  P-  437.    And  see  notes,  p.  467,  onte. 

The  orders  in  council  under  the  act  were  no- 
tified at  p.  345,  ant€j  with  the  names  of  the 
towns  at  which  the  courts  will  be  holden.  The 
precise  districts  of  the  courts  are  set  out  fully 
in  a  Supplemental  Gazette  of  Wednesday  the 
10th  instant  The  following  are  extracted  £rom 
it,  and  the  remainder  will  be  comprised  in  the 
a«rt  number.  Thus,  the  whole  matter  will  be 
in  the  possession  of  our  readers,  and  eveiy 
kind  of  useful  information  on  the  subject  will 
be  eoUected  as  apeedily  as  practicaUe. 

BKOPOai>BHIKB. 

AmjMU^  Anptlifll.b 

Be^ord,  Bedford. 

Biggletwade,  Big^gleswade. 

Ltight9H  BiftMfrf,  Leigbton  BuiMrd,  Woburn. 

Luton,  Lutoo. 

BSRKBUIRE. 

Abingdon,  Abtngdoo,  includin)|r  tbe  parish  or 
cbapelry  of  Wootton  and  parisb  of  BesseUleieh, 
but  ezceptiDg  all  tboraBtoftbe  sub-diatnct  of 
Coraoer  (see  Oxford). 

Farringdon,  ynrrin|rdon. 

Htrngerfcrd,  Hiingefford. 

Neni^unf,  Newbury,  Kingselers* 

Blading,  Ri^ading,  Wokingbam,  Bradfield.  Hen- 
ley.  except  the  aub-diatriot  of  Wailington  aod 
pariahea  of  Fawley,  Ilambleden,.  and  Medmen- 
bam  (aee  Waltingford  and  Great  Marloic). 

WaUinfford,  Waliingford.  The  aub-district  of 
Wathngton,  in  Henley,  conaittinK  of  tbe  panabes 
of  Watlinf^ion,  Brigbtwell  Baldwin,  Britwell 
Stlome,Bii,Cuzbam,  Piabill,  Pirton,  Swincombe, 
Bod  cbapelry  of  Britwell  Prior. 

Wimktgo,  Wantage. 

Windsitr^  Windsor,  except  tbe  sub-district  of  E^^- 
bsm  {9iM  ChftwjfX  Eton,  except  tbe  sub-dis- 
trict of  Iver  (aee  Vibridge),  Easthampatead. 
Cookbam.  except  tbe  pariabea  cf  Bisbam  and 
Hurley  (bm  High  Wycombe). 

BIICKIffOIUMBatRB. 

AffMmry,  ibrleabttrr,exoept  tbe  pariahee  ofCiioolea- 
bury  and  Hawrid^.  and  Hamlet  of  Saint  Leo- 
nard's (aee  C^eiham).  Tbe  pariabea  of  Wend- 
ower,  Elleaborougb,  Great  and  Little  Kimble. 
Stoke  Maoderille.  and  lllmire.  Ibe  aub^istrict 
of  Tring  in  BefVhampatead.  eonsiatiag  of  tb« 
pariabea  of  Tring,  Wigginton,  Matawortb,  Putten- 
ham,  AMbory,  and  Pits^ooo. 


BuoA'mgham,  Buckingbam,  Wioslew. 

Che^ham,  Amarabam.  except  tbe  ftvWdiatikt  sf 
Beacoosfield  (aee  Crtat  Marlow),  Tkecbtpeines 
of  Boviodon  and  Flaunden.  in  tbe  p«riih  of  Head 
Hempstead.  Tbe  parishes  of  Cbouksbur;  and 
Hawridge,  and  tbe  baniiet  of  St.  Leooari'*. 
Berk  bam  pstead,  except  the  sub-district  of  Triaj 
(see  AtfletbHrjf). 

High  Wtteombe,  The  sob-district  of  Beaeoasfield,  it 
Amerabam,  contistin|r  of  tbe  parisbes  of  Baatflfli- 
field  aod  Penn,  and  tbe  bamtot  of  Seer  Grata,  b 
the  parinh  of  r.rnham  RoyaL  WyooaiW.«ic«ft 
tbo  pariabea  of  VVeodover.  Elleaboroagk,  Ciea: 
aod  Little  Kimble,  Stoke  MaodeTille, and  lUsin 
(aee  Ayte$bury  and  Thame).  The  pariiltfi  of 
Bisbam  and  Huriey.  1  be  parishes  of  FavW, 
Hambleden,  and  Medmeobam. 

Vewport  Pagnell,  Newport  PagoeU.  The  pariibo 
of^CaWerton,  Stonoy  Stratford,  and  Wclrertoa. 


CAMBBlOOSaniBC 

Cambridge,    Caxion 


and  Airia^ 


•  Towna  in  which  courta  are  to  be  holden 

•  SuperittteDdeat  ResiatfiirV 
obapelrir    '         '  *       •^■ 
fomiog 


^«  Supermteotoit  lUaiatfiir^a  dietricts,  pariabea,  ^,*^''r*^,*«^*>  ,       , 

bapelnea,  townahipa,tithinga,bamleta,  or  precincts  ^*f  *P^»»  Beockport,  excapt  tbe  aul 
orauog  tbe  d.8trict  of  each  court  town.  (**  *J*)« 


Cambridge, 

Cbeaterton. 
Ely,  Ely. 

Afarch^  North  Wbicbford. 
Newmarket,  Newmarket,  except  tlie  pariib«i  of  So- 

ham,  Fordiiam,  laleham,  and  Wickea  (sae  Sh 

ham), 
Soham,  The  parisbes  of  Sobmn,  Fot^thaa,  IiMsa, 

and  Wickon. 
Wiebeaeh,  Wi0beBcb,exDepttbe]MgMbaBsffbMk. 

warton,  Terringtoo  St.  Qemettt,  TenisgioB  8C 

John,  TUoey  All  Saiau,  TtUMy  St.  Utnooe. 

Tiloey-cumlalingion  (aee  Kit^^e  Lgem), 

cncauiBi. 

AUrincham.  Ahrincham,  exeept  the  saVdistneiisf 
Knutsfbrd  and  Wtmslow  end  parish  of  Lm 
(aee  KmU^erdand  Warnmgtom). 

BiriceHhead,  WimU. 

Cheater,  Great  Bougbton. 

Omgieton^  Congleton. 

Hyde^  Tbe  aub-diatricta  of  Denton  aod  Haa^kifiSi 
Newton  and  Godley,Bnd  AlottrBm.iB  Aahiaaasi 
Oldham,  conaiating  of  the  towoBhi|is  of  Ueotfls 
and  Haughton  in  the  pariah  of  Jfanchester.  isl 
the  townsltipa  of  Godley,  Hattersley,  HoBiflt 
worth.  Mot  tram.  Newton,  and  Tintwistle,  esst^ 
the  hamlet  of  Micklehurat,  in  tbe  pariah  of  Sl«t- 
tram  in  Longdendale.  'I  be  sub-district  of  Hfdi. 
in  Stockport,  conaiating  of  tbe  ebapetrr  of  H^ 
and  the  townefaipa  of  Bredbtny  and  Wetatdiii* 
the  pariah  of  Stockport. 

Knuirford^  '1\b  aub-disuictsof  Koutalbid  aod  Vila* 
slow,  in  Altrincbam,  cooaisting  of  tbe  panshsiaf 
Mobberley.  KnuUford,  Nortben ;  tbe  tawaskipa 
of  Peorer  Inferior;  Pickmere;  Plvmler  isi 
Tahley  Inferior  in  the  pariah  of  Great  BudvafTfc; 
MnrtbaU  with  Little  Warford,  Mere.  PeoTer  Sa- 
perior,  Rostbeme,  Tabley  Superior,  aad  Tama, 
in  the  parisli  of  Rostbeme ;  Botliafee.  FaMsv, 
aod  Pownall-Fee,  in  tbe  pariab  of  WAsribv. 

Afffccte^M,  MaocleBfield. 

iyisn/wicA,  Nantwich,  exoapt  the  tnraabi|««f  Mr 
lem,  Biokley^  Baertoo,  Dodooit  with  Wflksskr. 
Hampton,  AUcefen,  Marbnry  with  Qv^MJI?*  ^^ 
bury^  Tusbingbam  with  Grind&ey  aad  Xfmeni 
(aee  UltUcfturch), 

NotihKtifh,  North wich.  Tbe  townabip  of  Gittt 
Budwortb.  in  Runcorn. 

Runcorn,  Runcorn,  except  the  sab-^isliictt  <f 
OrappenbaH  and  Great  BodwoHh  (aee  ITam^ 
tonandtforthitieh). 

iVdiatokiarM> 
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00R9WALI. 

Bodmin,  Bodouo. 

Camelford,  Camel  ford. 

Falmouth,  FalmoQth. 

HeUt»n,  H«lston. 

LauHcmtom,  Laaoeetton. 

Lisleard,  Liskeanl. 

Penzance,  Penzaiiee,  SciUy  Islands. 

RedTuth,  Redruth. 

St.  Amteil,  St.  AQMell. 

St.  Coteimb  Major,  Sc.  Colomb. 

TVtiff,  Truro. 

CUMBERLAND. 

AUtciiy  Alstoo.  The  panshea  of  Kirkbaii|ph  and 
Koareadale. 

Carikle,  BnwmCon,  CarlialOy  Loogtowo. 

Coebermauth,  Cookermoutb,  except  tbe  aubMliatrict 
of  Keavrick  and  cbapolriea  of  Heirlanda  and  But- 
ten&ere  (aee  Keswick), 

Kesuiel,  llie  aub-district  of  Keawick«  in  Coekar- 
noiitb,  cooriadng  of  theporiab  of  BoaaenthwaUe ; 
the  townabipa  of  Bonrowdale,  Keawiek,  Under- 
tkiddavr.  St.  John*a  Castlerigi^,  and  Wvtbbum,  io 
the  pariah  of  Croatbvraite ;  tbe  ebapelry  of  Wy- 
thop,  in  tbe  parish  ofLanplagfa;  tbe  obepelry  of 
£aibletOD»  io  tbe  parish  of  Brigham;  and  the 
township  of  Bewaldetb,  in  tbe  pariah  of  Tor- 
penhofr.  The  chepelries  of  Neirlaode,  Bstler* 
mere,  and  Tbrelkeld. 
Penrith,  West  Ward,  Penrith,  exeept  the  chapelry 
of  Tbrelkeld  (aee  KuwUk). 

Whitehatm,  Bootle,  WbttehaTra. 

^Vigtm,  Wigton. 

MIRBYSHIRB. 

AlffUfti^  The  aub-distriet  of  Alfratoo,  in  Bolper, 
conaisting  of  the  parish  of  Alfretoo .  1'be  aub- 
district  of  RIplej,  in  Helper,  ozeept  tbe  Ivtraabip 
o^  Heage.  consisting  of  tbe  perubes  of  South 
Wingfield,  Pentrich,  incloding  tbe  cbapelrr  of 
Ripley,  Bod  tbe  pBriah  or  toiraahip  of  Crieb  {[aee 
Belper).  Tbe  aub-dietrict  of  Aabovor,  io  Cheater, 
field ,  eicept  tbe  townebipB  of  Clay  laae  aad  Wood- 
thorps,  eenaiatiBg  of  the  pariahea.  townabipa,  and 
bamletaof  Aaborer,  Brackeofield,  Higham,  Mor- 
ton, Pilaley,  Shirland,  Stretton,  and  Weeatngtoa 
(see  Chesterfield),  Tbe  sub-district  of  Black  wrell 
in  Mansfield,  conaisting  of  tbe  parishes  of  Black- 
well,  Tibsbelf,  Pinzton,  and  Sooth  Normanton. 
The  psrishes  of  Anaesley,  with  Pelley,  Kirkby 
iA  Aabfield,  and  Selston,  tbe  bMnlet  of  Codnor, 
end  pradnet  of  Codoor-park. 
ishbome,  Asfabome,  except  tbe  sub^striot  of  Bras- 

•iogton  (see  Wiriewerth). 
^kewell,    Bakeweil,  including  the  townships  of 
Bircbov«»r  and  Gratlon,  but  ezceptiag  all  tbe  rest 
of  tbe  wbdisirict  of  MaUoek  (see  WtrHwortk,) 
^Iper,  Belper,  kidaAing  tbe  tewBahipa  of  Dnfield. 
Hazlewood,    Hesge,    Shottle,   TBrnditdiy    and 
Windley,  but  excepting  all  tbe  rest  of  the  sub- 
dxairicts  of  Alfreton,  Doffi^ld,  Ripley,  and  Wirks- 
worth    (see  Atfreton,  Derhy,  and    WirhtMfrth). 
The  towttshipa  of  Heanor  and  Shipley,  and  hamlet 
of  L.o«coe.     The  pariah  of  Ilkeaton. 
hapet'en-ie-Ffiik,  Cbapel-en-le- Frith.  Tbe  hamlets 
of  Beard,  Ollersett,  Whittle,  and  Tborosett,  and 
cbapelry  of  Disley. 

hc»<^r;^itf,  Chesterfield,  indadxng  tbe  townships  of 
Woodthorpe  and  Claylaae,  but  ezoepting  all  the 
rest  of  tbe  sab-distriot  of  Asborer  (lee  Alfreton), 
erhy,  Derby,  Sfaardlow,  except  tbe  aub-district  of 
Cssfle  Donington,  and  parish  of  Breedon,  and 
tb»  parisbes  of  Attenborough,  Bramcote,  ^^*Ei** 
ford,  (see  IfJeHtingham  and  houghleteuifk).    The 


sub-district  of  Repton,  in  Burton,  coosistuig  of 
tbe  pariahea  of  Ualbnry  with  Lees,  Etti'alU  Fore- 
mark,  Mickleover,  with  the  cbapelry  of  Fiadero, 
Newton  Solney,  Radbourne,  Repton,  Trosley, 
Willi ngton,  the  cbapelriea  of  Bretby,  Twyford 
and  Stenson,  and  tbe  hamlet  of  Aah.  The  anb- 
district  of  Duffield  in  Belper,  except  the  tofm- 
ships  of  Duffield,  Hailewood,  Turoditch,  and 
Windley,  consisting  of  the  parities  of  Allestreo, 
Kirklangley,  Kedlestoo,  Mackworth,  Qoamdon , 
and  the  townships  of  Muggington,  Rarenadai^- 
park,  and  Weston. under- Wood  (see  Bekper). 
Gimtop,  Hayfield  and  Olosaop,  except  tbe  obapelry 
ofDiBleyaod  hamletoof  Beard,  Ollenett,  Whittle, 
and  Thomsett  (see  Okapet-en-h-Fritk), 
Wirkewarth,  The  aub-district  of  Biassingtoa  ia  Ash- 
borae,  consisting  of  tbe  pariabes  of  Bensall,  Car- 
si  ngton,  llognaston,  and  tbe  townships,  bamlsts, 
and  cbapelriea  of  Bmdborne,  Brassiagtoo,  Callosr, 
Hoptoo,  Ible,  Kiik  Iretoa,  and  Mtddletoa  by 
WirkawortU«  Tbe  sub-district  of  Matlook.  in 
Bakeweil,  except  tbe  townships  of  Bircboveraad 
Gnitton,  ooBsisting  of  tbe  pariabes  of  Darley, 
Matlock,  and  tbe  townsblps  and  ohapelriesof  Akl- 
wark»  Cpomford,  Elton,  Gratton,  Tansley,  Wsns- 
lev,  and  Snittertoa,  and  Winster  (sse  BakemeH), 
I'beaub-diatrict  of  Wirksworth  in  Belper,  sxcept 
tbe  towasbtp  of  Sbottle,  eoasisting  of  tbe  toem- 
ships,  bamlets,  and  obapelries  of  Alderwasley, 
Ashley  Hay,  &etbwick  Lea,  HoUowar.  Ideridge- 
bay  and  AUtoa,  Ireton  Wood,  and  Wifluweffth 
(e^  Belper). 

DCVOMSBIBE. 

Jjrmln«ler,  Axminster.  The  parishes  of  CatbenlSK 
Lewston,  and  Wootton  Fitzpaine. 

Bamgtaple,  Barnstaple,  except  tbe  parishes  of  Hor- 
wood,  Instow,  and  West  Leigh  (see  Bid^fi^rd)* 

Bideford,  Btdeford.  Tbe  parishes  of  Horwoed,  In- 
stow, and  West  Leigh. 

Crediiim,  Creditoa. 

ExeUr,  Exeter,  St  Thomas. 

HolMworthj/.  Hc4sirortby,  Stratton* 

Uoniton,  Honiton. 

King$bridgg,  Kinrsbridge. 

Neieton  Abbott^  Newton  Abbott. 

Oakhampton^  Oakhamptoa. 

Plifmoutk,  Plraoutb,  Plymptou  St.][ary,  East  Stooe- 
bousA,  Stoke  DamereU  St.  Oermains,  iaoluding 
ing  the  Hamoase  and  Catwater,  and  so  much  m 
tbe  Sound  aa  is  within  tbe  body  of  any  county. 

South  Molion,  South  Molton,  except  die  parisb  of 
Uackenford  (ae9  TiverUm), 

Tavistock,  Taristock. 

Tiverton,  Tirertun  and  Dulrerton.  Tbe  parisb  of 
Rakeaford. 

Torrtngton^  Torrington. 

ToineM,  Totnea* 

DOR8BT8HIRE. 

Blttnefford^  Blandford,  except  the  cbapelry  of  Far- 

ringdoa  (see  Skajtedna-it). 
Bridpiirt,  Bridport,  except  the  pariahea  of  Catber- 

stone  Lewston,  and  Wootton  r  itspatne  (see  Ax» 

miauter).    Beaminster,  except  tbe  aub-distrioC  of 

Miaterton  (aee  Creiri»ni«). 
Dorehetter,  Dorcbeater  nd  Ceme. 
Poo/a,  Poole,  except  tbe  pariah  of  Caaibrd  Magna, 

as  BOW  conatituted  for  Ecclesiastical  pnrpoaes 

(see  Wimbwne  JUiasfsr). 
Shajtetbury,  Mere,  Tisbiury,  Shaftesbury,  Stunnin- 

ster.    The  ohapelfy  of  Faniogdon  in  the  parish 

of  Irerne  Courtney. 
Wareham,  Warebam  and  Purbeck. 
W^moutti,  Weymoutb. 


468 


DiUrietst^the  New  Camty  Ccwris. 


Wtmhome  Mintter^  Wim1»orD«  and  Cnnborne.  The 
ptrish  of  CtDford  Magna,  ezdaaiTe  of  thf  paririiet 
which  bare  been  aejMraied  from  it  for  EecletiM- 
tical  pnrpoaea. 


Btarnatd  Ck^tlg,  Teeadale. 

Biihoin  AueUand,  Auckland. 

Darlingtoti,  Darlington. 

Durham,  Cheater-le-Street  Darbam  and  Lancbea- 
ter,  except  the  townabips  of  Benfieldatde,  Billing- 
aide,  Butsfield,  Conaide  and  Knitaley,  Greencroft, 
Healyfield,  Ireatone*  l^Iedom8le;|ri  end  the 
chapelriea  of  Ebcheater,  Moggleawick  and  Cold 
Rowlev,  in  the  pariah  of  Lancbeater  ^aee  ShotUy 
Bri^gf).  Houghton.  Eaaington,  except  the 
pariahea  of  Castle  Eden  and  Monk  Hetleton,  and 
the  townahip  of  Sbotton  (see  Hartlqnol}. 

Ga(eiAaid,Gateahead. 

Hartkpaolf  The  aub-diatrict  of  Hartlepool,  except 
the  parish  of  Billingham,  in  Stockton  and  Sedge- 
field,  conaiatiog  of  the  pariahea  of  Hartlepool, 
Greatham,  Hart,  Stranton,  and  Elwick  Hall  (see 
Stodaon).  The  pariahea  of  Castle  Eden  and 
Monk  Healeton,  and  townahip  of  Sbotton. 
Shfitlw  Bridge,  Parish  of  Shotley.  The  chapelry 
of  Whittonatall,  in  the  parish  of  Bywell  Su 
Peter'a.  The  townships  of  Beofleldside,  Billing- 
aide,   Butafield,  Conaide  and  Knitalej,  Green- 

;-  erof^,  Healjrfield,  Weatone,  Medomaley,  and  the 
chapelriea  of  Ebcheater,  Muggleawick,  and  Cold 
Rowley,  in  the  pariah  of  Lanchester.  I1ie  pariah 
of  Edmondbvera,    including    the   cbapelnea  of 
Huntonaworth  and  Ruffside. 
South  ShUlds,  Sooth  Shields. 
StoeMon-or^Teu^  Stockton  and  Sedgfield,  including 
the  parish  of  BiUingham,  but  excepting  all  the 
rest  of  the  sub-district  of  Hartlepool  (aee  HartU- 
ftool). 
SundfrUtnd,  Sunderland. 

Wokingham,  Weardale,  except  the  pariah  of  Ed- 
mondbyera,  including  the  chapelries  of  Hun- 
tonsworth  and  Ruffside  (see  ShoiUjf  Bridge), 

ESSEX. 

Braintree,  Braintree. 

Brentwood,  Ongar.  Billericay,  except  the  parishea 
of  Bowersgifford,  North  and  South  Benfleet,  and 
Tbonderalev  (see  Rochford). 

Oulm^ord,  Chelmsford,  Witbam. 

Colchester,  Coloboster,  Lexden,  arid  Winstree.  Ten- 
dring,  including  the  parish  of  Manningtree,  hut 
excepting  the  sub-districts  of  Hsrw-ich  and 
Thorpe,  and  all  the  rest  of  the  sub-district  of 
Manningtree  (aee  Harwich), 

Dunmow,  Dunmow. 

Hatstead,  Halstead,  except  the  parishes  of  Ridge- 
well  and  Stambourne  (see  Havenhiit), 

Harwich,  the  aub-districts  of  Harwich,  Thorpe,  and 
Manningtree,  except  the  parish  of  Manningtree, 
in  Tendring,  together  consisting  of  the  paridiea 
of  St.  Nicholaa  Harwich,  Dover  Court,  Beaumont, 
Bradfield,  Friotoo,  Great  and  Little  Holland, 
Kirby,  Mistley,  Great  Oakley,  Little  Oakley, 
Ramsey,  Teodring,  Tborpe-le-Soken,  Walton 
and  Wix  (aee  Colchester). 

Maldon,  Maldon. 

Rochford,  Rochford.  The  parishes  of  Bowersgifford. 
^rth  and  South  Benfleet,  and  Thunderaley, 

Itou^ord,  Romford.  Orsett,  except  the  parishes  of 
West  'Jliurrock,  Gray's  Thurrock,  Little  lliur* 
rock,  ChadweU,  West  Tilbury,  East  Tilbury,  and 
Mnckinge  (aee  GraveMnd^ 

Saffron  Walden,  Linton,  Saffion  Walden. 

Waithamf  Eppiog.    The  auh-diatricta  of  Cheahunt 


and  Waltham  Abbey,  in  EdflsoatoB,  cwiM«ing  o( 
the  parishes  of  Cheahunt  nod  Walthua  Ahbey.) 

OLOUCaaTBSSHIRX. 

Brittoi,  Bristol.  CUfkoB,  Bedminster.  Keynsbaa, 
except  the  aub-dbtriet  of  Newton  (aee  Balk).  , 

CheUeriham^  Cheltenham. 

(MpfUng-'SMar^^  Chipping  Sodboijr. 

OrtnctAer,  Cirenceater. 

DursXcy.  Duialey.  The  Mb-district  of  BctMey,  ia 
llwmbory^coiiaistingof  the  periabee  of  Bcrkifay. 
Charfield.  Hill,  and  Tortworth.  The  pariah  of 
Cromhall.  The  pariahea  of  Ktngeooie^  Newiag- 
ton  Bagpath,  and  Osleworth. 

Gioacostor,  Glouceoter,  Wheatenhiinit.  The  sab- 
district  of  Huntley,  in  Weethory-oo-Seveni,  ex- 
cept the  pariah  of  Weatbury,  conmting  of  die 
parishea  of  Bnlley,  Hiitstarwortfa,  Hnndey, 
Longhope,  Blaiadon,  and  ClinxcfaeB  (aee  Xan- 
ham^ 

Newent,  Newent. 

Nemnkam,  Weatbary*oii-SeTem,ioelading  the  pecidi 
of  Weatbury,  but  excepting  all  the  rest  of  the 
anb-district  of  Hantley  (see  Gieiiessffcr.) 

Northkoeh^  Northleach. 

I  Stow,  Stow-in-the-Wold. 

I  Stroud,  Stroud. 

Tewketbury,  Tewkealmry. 

Thombury,  except  the  aub-diatrict  of  Berkeley  ssd 

parish  of  Cromhall  (see  Dunky). 
Winchcomb,  Wincboomb. 


nAMPSHIRB. 


Andootr,  Andorer,  Whitchurch. 

AUon,  Alton. 

Baeingttoko,  Bsaine  stoke,  Hartley  WintDey. 

Buhop'e  TFaftfcam, 'Droxford. 

Christchurch,  Christchurch. 

Fordingbrid^,  Fordingbridge,  Ringwood. 

Lymington,  Lymington. 

Newport,  Isle  of  Wight. 

Fotertjield,  Petersfield,  Catherington. 

Portmouih,  AWerstoke,  Fareham,  HaTUt,  Portsfs. 

Uomeey,  Romaey,  Stockhridge. 

Southampton,  Southampton,  Sooth  Stoneham,  Nev 

Foreat 
Winehetter,  Alreaford,  Wineheater,  Honley. 

REEErORDSHIBK. 

Bromyard,  Bromyard. 

Hertford,  Hereford,  Weobley,  except  the  parisLtf 

of  Almeley,  Biriey,  Dilwyn,  Eardielettd.  Snct- 

ford,  Weobley  (see  KingtoH  and  Laominetery 
Kington^  Preateigne  and  Kington,  except  the  ss^ 

district  of  Presteigne    (aee    PraaUigmy     Tbe 

pariah  of  Almeley. 
Ledbury^  Ledbury. 
Leominster,  Leominster.    The  periahee  of  Birkr, 

Dilwyn,  Eardialand,  Stratford,  and  Weobler.  * 
Rote,  Roas. 

HERironnsniRs. 

Barnet,  Barnet.     The  pariah  of  Hendoo. 

Bishop  Stortford,  Biahop  Stortford. 

Hertford,  Hertford,  Ware.  The  eob-district  ci 
Welvryn,  in  Hatfield  and  Welwyn.  consisting  ci 
the  pariahea  of  Welvrvn,  Digaweli,  Ayot  S«i&t 
Lawrence,  and  Ayot  Saint  Paler* 

Hitehia,  Hitchin. 

RoyUon,  Royston  and  Buntingford. 

St.  Albans,  St.  Albans.  Hatfield  and  Welwys,  ex- 
cept the  aub-diatrict  of  Welwjn  (aee  Hertfrdl. 
Hemel  Heropatead,  except  the  soh-dietnet  ti 
King*a  Langley  (aee  Cheskamand  Wa^firdS. 

Watford,  Watford.  Hendoa,  except  the  pariito 
of  Hendon  and  Willeodeo,  the  praciDct  of  Tet- 
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ford  Abb«v  (Me  Barntt  and  MaryMtoni).    The 
ptmfa  of  King's  Langley. 

nVNTlNOOONBHtSS. 


Huntingdon,  Hiiiitmgdon»  St.  I?es. 
Sl  Ntteu  St  Neot*s,  except  t 


^       ^ except  the  perisliei  of  Shelton, 

Dean,  Tilbroolr,  Greet  Cetwortb,  and  Long  Stow 
(see  Tknptiomo). 

KENT. 

JifcM,  We«t  AMoTd,  East  Ashford,  except  the 
Ptfishes  of  Aldington,  Bonington,  snd  Hurst 
(see/fyiAtf). 

BrmUy,  Bromley. 

Omtirbury,  Blean  Bridge,  CaDterburr. 

J>«irt>rf,  Dartfoid.  ^ 

Dt*l,  Esstry. 

-Dwr,  0OTer. 

Favenhmm,  Faversbam. 

Foiktrtant,  The  town  and  parish  of  Folkestone,  the 
pariabes  of  Gheriton,  Hawkinge,  Paddleworth, 
Swiog6eld,  and  Acrise. 

Gravaend^  Graresend.  The  anb-district  of  Nortb- 
/leet,  in  North  Aylesford,  consisting  of  the  pa- 
rishes of  Chalk,  Cobham,  Denton,  Ifield.  Luddes- 
down,  Meopham,Northfleet,Nursted.  and  Shome. 
The  parishes  of  West  Tburrock,  Oraj^i  Thar- 
rock,  LitUe  Thorrock,  Chadweli,  West  Tilbury, 
East  Tiibory,  and  Muckinge,  in  Oraett. 

GrttnwSeh,  Lewisbam,  Greenwich,  except  so  much 
as  liea  west  of  the  Croydon  Railway  (see  Xasi* 

%t*f,  Elham,  except  the  town  and  parish  of 
Folkestone,  and  parishes  of  Cberiton,  Hawkinge, 
Paddlewortb,  Swingfield,  and  Acrise  (see  Fo(be- 
t^).  The  pariabes  of  West  Hythe,  Hurst, 
BooingtoD,  and  Aldington. 
Mnidttone,  HoUingboarne,  Maidstone.  Mailing, 
except  the  parishes  of  Borbsm,  Ightham,  Ship- 
borne,  Wooldbam,  and  Wrotham  (see  RoehtHtr 
and  Septn  Oak$). 
-Worgaw,  The  parishes  of  Saint  John  the  Baptist, 
Saint  Peter  the  Apostle,  and  Bircbington.  and 
the  yill  of  Wood.  •  . 

JiamtgaU,  Tbanet,  except  the  parishes  of  St.  John 
the  Baptist,  St.  Peter  the  Apostle,  and  Birching- 
ton,  snd  the  rill  of  Wood  (see  Margate), 
Koekttter,  Medway,  Hoo.  North  Aylesford,  except 
the  sub-district  of  Northileet  (see  Gravetand). 
The  parishes  of  Burbam,  Wooldbam,  Hartlip, 
Rainbam,  and  Upchurcb. 
Jimngjf,  Romney  Marah,  except  the  pariah  of  West 

Hythe  (see  Hiftht). 
Seven  Oaks,  Seven  Oaks,  except  the  sub-district  of 
Penahorat    (see    Tonbridgth     The   parishes    of 
Ightham,  Sbipbome,  and  Wrotham. 
Simrmu,  Sbeppey. 
Sitiingbourne,  Milton,  except  the  parishes  of  Hart- 

lip,  Rainbam.  and  Upchurcb  (see  Roeheiter). 
Tent4rden,  Craiibrook,  Tenterden. 
Tonbridgt,  The  sub-district  of  Penshurst,  in  Seren 
Oaks,  conaisting  of  the  parishes  of  Chidfling^ 
stone,  Gowden,  Edeahridge,  Herer,  Leigh,  and 
Penabarsi.  The  psrisbes  of  Capel,  Tudetejr,  end 
Hadlow,  and  so  much  of  the  parishes  of  Bid- 
borough  and  Tonbridge  as  lies  north  of  a  line 
drawn  from  the  point  where  the  eastern  boundary 
of  the  pariah  of  Penshurst  crosses  the  Bidburough 
turnpike  road,  along  the  said  road  to  Bound 
Comer,  thance  toward  Tonbridge,  along  the  Ton- 
bridge  Road,  to  a  lane  feeding  by  St.  Thomas's 
Farm,  to  the  Hastings  Boad,  thence  along  the 
Haetinga  Road  to  Faartborae,  thence  along  the 
lane  leading  to  Pellet  Gate,  till  it  crosses  the 
bouodwy  of  Pembory  parish. 
TtmhridgilWeiUt  'I'he  parishes  of  Asburst,  Brench- 


ley,  Horsemooden,  Pembory,  Speldhurst.  So 
much  of  the  pariahes  of  Bidborough  and  Ton- 
bridge  as  is  not  in  the  district  of  the  court  holden 
at  Tonbridge.  Ticehurst.  The  parishes  of  May 
field  and  Rotherfield. 

LAMCASHIBS. 

Athton^under'Lyn*^  Asbton-under-Lyne  and  Old- 
ham, except  the  sub-districts  ot  Denton  and 
Haughton,  Newton  and  Godley,  Mottram,  Old* 
ham  abore  Town,  Oldham  below  Town,  Middle- 
ton,  Royton,  Chadderton,  and  Crompton  (see 
HydM  and  Oldham), 

Blackburn,  Blackburn. 

BoUon,  Bolton. 

BumUif,  Burnley,  except  the  sub-districts  of  Colne 
and  Pendle  (aeo  Cohu). 

Biirjf,  Bury. 

ChorUy,  Ghorley. 

CUthgroe^  Gliiheroe. 

Qtine,  The  sob- districts  of  Golne  and  Pendle.  in 
Burnley,  consisting  of  the  townships  of  Colney 
Trawden,  Grest  Msrsden,  Little  Msrsden,  Foul- 
ridge,  Barrow  ford,  Goldahaw,  Barley  with 
Wheatley.Old  Laund.  Rough  Lea,  and  Wheatley 
Carr,  in  the  pariah  of  W  bailey. 

Poulton,  The  pariahes  of  Poulton  le  Fylde  snd 
Bispham,  and  chape] ry  of  Singleton,  in  tbe  pa- 
riah of  Kirkham.  The  cbapelry  of  Hambleton  in 
the  pariah  of  Kirkham.  The  township  of  Pree- 
ssU  with  Hackensall,  and  cbapelry  of  Stalmire 
with  Btaynal,  in  the  parish  of  Lancaster. 

Garttanjf^  Usrstang,  except  the  townships  of  Pree- 
sall  with  Hackensall,  snd  ohspelries  of  Hamble- 
ton and  Stalmire  with  Btaynal  (see  PoulUm). 

Hatlingden,  HasUngden. 

Kirkham,  Fylde,  except  the  parishes  of  Poalton  le 
Fylde  and  Bispham,  and  cbapelry  of  Singleton 
(see  PouUon), 

Laneaiter^  Lancaster,  except  the  cbapelry  of  Ark- 
holme  with  Gawood,  the  townahipa  of  Melting 
with  Wrayton  and  Wennington,  and  tbe  parish 
of  Whittington  (see  Kirkby  Lonsdale), 

Leighy  Leigh. 

Liverpool,  Lirerpool,  West  Derby. 

AfanoAcsfer,  Msnehester,  Choriton. 

Oldham,  Tbe  sub-districu  of  Oldhsm  above  Town, 
Oldbam  below  Town,  Middleton,  Royton,  Cbsd- 
dertoQ,  sud  Grompton,  in  Ashton  and  Oldbam, 
together  consisting  of  the  townships  of  Oldhsm, 
Alkrington,  Royton,  Tonge,  CHiadderton,  and 
Crompton,  in  tbe  pariah  of  Prestwich-cum-Old- 
ham ;  and  tbe  townahipa  of  Middleton  and 
Tbomham,  in  tbe  pariah  of  Middleton. 

Onukitk^  Ormakirk. 

Fretton^  Preston. 

RoekdaU,  Rochdale, 

Saint  Helen't,  Prescot. 

Salford,  Salford,  Woraley. 

Ulventone,  Ulverstone,  except  the  fub-distriet  of 
Hswkabead,  face  Ambleside), 

Warrington,  Warrington.  The  sub-districts  of 
Grappenhall  and  Great  Budworth,  in  Runcorn, 
except  the  townahip  of  Great  Budworth ;  consist- 
ing of  tbe  townships  of  Acton  Grange,  Dares- 
bury,  Hatton,  Kekewich.  Moore,  Newton,  Pres- 
toni  Walton  Superior  and  Inferior,  in  the  parish 
of  ^Runcorn ;  snd  the  townships  of  Antrobus, 
Appleton  snd  Hull,  Bsrttngton,  Crowley,  Dotton, 
Seven  0»ks,  Stretton,  Whitley  Inferior  and  Su- 
perior, in  the  parish  of  Great  Budworth  (see 
Northwieh),     Tbe  parish  of  Lymm. 

Wigan,  Wigsn. 

LXrCESTERSHIRI. 

Ashby'de-UhZouehf  Asbby-de-ls-Zoucb. 
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HhuhUp,  HiaeUey.    TIm  pirUb  of  VVoIvaj. 

LakeUgr,  B«fow-npon-8oair,  ioelodinp^  the  parish 
of  Swtihl«nd  aad  precinct  of  UlTeiscroft,  but  ox- 
ooptiag  tbo  rest  of  the  eub-dUtrict  of  Quorndon, 
and  excepting  alto  the  parishes  of  Berrow-upon- 
Soar,  Seagrave,  Sileby,  and  Walton-on- the- Wolds 
(see  Loughkorough),  Btahy,  Leicester.  Btlles- 
den,  except  the  parishes  of  Alexton.Tugby,  Lod- 
dington,  Skeffington.  Ovrston,  and  Wtthcote,  and 
the  parochttti  chapelry  of  East  Norton,  the 
ofaapelry  of  Ooadby,  in  the  parish  of  Billeaden, 
and  the  hamlet  of  VVhatboroagh.  in  the  pariah  of 
Tilton  (see  OMam  and  Uppingham). 

Loughborough  t  Loughborough.  The  parishes  of  Bar- 
roir-upon-Soar,  Seagrave,  Sileby,  and  Walteo- 
on-the  Wolds ;  the  snh-distriet  of  Qnorndon.  in 
Barrow -upon-Soar,  except  the  parish  of  Smth- 
land  and  precinct  of  UlTerscroft^  consisting  of 
the  chapelries  of  Quorndon,  Mount  Sorrel  North 
and  South,  Woodbouse,  inclading  Mapplewell, 
Wood  bouse  Earea,  and  Beanmaaor  (see  Lei- 
cester\  The  sob-district  of  Casile  Doaington  in 
Shardlovr,  eonsisting  of  the  parishes  of  Castle 
doniogton.Kcgwortb.AatcKfie,  Kingston.  Lock- 
ington,  and  Diseworth,  and  chapelry  of  lalej 
Walton.    The  parish  of  Breedoo. 

LuttenoarA,  Luctenrorth. 

Mbtnett  Boiwth,  Market  Bosvorth. 

Mm^  Harbarouph,  Market  Harborough. 

fitUon  iSowbray,  Melton  Motrbray. 

I^To  be  oonooluded  in  our  next  Ko.] 


OPENING  OF  THE  SMALL  DEBTS 
COURTS. 

uiDULmsmx. 

Thb  following  CouDty  Courts  of  Middlesex, 
eitabfithed  under  the  act  9  &  10  Vict.  c.  95, 
for  the  reconrery  of  email  debu  and  demands, 
have  been  opened,  and  the  offieers  appointed : — 

On  the  15th,  the  Shoveditch  and  Bow 
County  Court,  by  Henry  Storks,  Esq.,  Ser- 
geant-at-Law. 

On  the  I6th«  the  Clerkenvell  County  Court, 
bf  Thomas  Starkie,  Esq.,  Q.  C,  at  Duncan 
Terrace,  in  the  parish  of  St.  Mary's,  Oty  Road, 
Islington. 

WEST  KKMT. 

In  the  West  Kent  circuity  James  Esphnsse, 
Esq.,  on  Monday  and  Tuesday  last  opened  the 
courts  and  appomted  the  undermentioned  days 
for  the  commencement  of  business : — 

Msidstone,  April   .    5  Dartford,  April   .  13 

Sheemess     ...    7  Seven  Oaks    .    .15 

ftoehester     ...    8  Tanbridge.    .    .  16 

Oraresend    ...  10  Tnnbridge  Wells    17 

WCOND  REPORT  OF  THE  INCLOSURE 
COMMiaSIONERS. 

Thb  foUowmg  is  the  Second  Report  under 
the  ladcituve  Commission,  dated  the  30th 
January,  and  signed  by  Lord  Morpelli,  Mr. 
Bbonire,  and  Mr.  Darby,  addressed  to  the 
Secretary  of  Sute  for  the  Home  Department. 


**  We  have  the  honour  to  forward  to  yoo,  as 
one  of  her  Majesty's  prindpal  SccntaneB  of 
State,  pursuant  to  the  proviuons  of  the  act 
passed  in  the  8  &  9  Vict.  c.  118,  a  geoenl  re- 
port of  our  proceedings,  specifying  such  mattexs 
I  as  are  therein  directs ;  which  lepoit  contuns 
a  schedule  as  a  form  most  easy  of  re£erefioe,Vf 
'  which  will  be  seen  the  time  each  indosure  pro- 
ceeding has  occupied  in  its  several  siaigtS) 
which  has  necessarily  varied  according  to  the 
circumstances  of  the  different  caaes. 

"  In  addition  to  the  two  glasses  of  cases  in 
our  schedule  of  last  year  we  have  added  in 
other  classes :  ist,  the  cases  wlueh  haircsbndj 
received  the  sanction  of  parUament,  and  time 
authorised  by  the  commissioners  when  tiwy 
presented  theur  last  annual  general  report,  vim 
the  proceedings  which  have  since  taken  place; 
and,  2ndly.  those  not  requiring  the  pieriaof 
authority  of  ^liament,  authorised  by  die  oooh 
missioners  smce  the  presentation  of  sodi  re- 
port. 

"The  ttomberofapphcatmiwafaUkiBdito 
this  oiBce  nnos  the  passiBg  of  die  act  bsi  been 
ISO. 

"Of  these,  13S  are  for  kickware,  one  fertile 
conversion  of  stinted  into  legulated  pascaie,  10 
for  the  exchanffe  of  lande,  four  to  compte 
proceedings  under  local  acts,  and  thne  fir  let- 
ting out  copyhold  boundaries  under  tbe  lud^- 
snres  Amendment  Act. 

"  The  number , of  acres,  comprised  in  tbe  ap- 
plications for  incloswie  and  coaimiiw,  ■ 
105,3&1A..  9R.  96p. 

«' The  number  of  cases  sinoe  tbe  hat  asflsal 
general  ivport,  is  104. 

"  Of  these,  90  have  been  for  indoiarei,  of 
wUch  57  win,  we  believe,  require  the  preiiw 
authority  of  parliament,  and  33  will  not.  IVre 
are  nihe  for  the  exchange  of  lands,  and  tso  to 
complete  proceedings  under  local  acts. 

'*  One  mdosure  application  was  not  enter- 
tained by  the  commissioners,  as  the  ap|diaii0a 
was  made  with  a  view  of  vesting  alUnmeats  hi 
the  corporation  for  the  imoroveneat  of  the 
town  of  Cardigan,  which  tne  comssisMen 
conceived  was  not  legaL  An  appbcatiosto 
complete  proceedings  under  the  KidwcIlT  b- 
closure  Act  has  been  stopped  by  notice  of  tk 
dissent  of  one-fourth  having  be«i  given  to  ^ 
commissioners.  The  quantity  of  land  con* 
prised  in  the  applications  for  indosiDe  aaxt 
the  last  annual  general  report,  is  77»1^a.  1b. 
4P. 

"  Our  report  of  any  opinion,  as  te  tbeff- 
pediency  or  inezpe^ency  nf  any  incksoB,  * 
necessarily  ooofined  to  those  caass  widi  reapet 
to  which  the  proper  assents  have  been  ffivcato 
the  provisional  order.  We  have,  in  utt  aese- 
dule,  given  precedence  to  those  eases  wbk^ 
have  ureadt  received  the  sanction  of  psdn- 
ment,  and  followed  with  those  anthoriaed  bf 
the  conmiissioners ;  next  are  taken  tiae  caiee 
which  it  is  confidently  expected  wsD  le^ 
the  pievions  andiMity  of  parliament ;  and  hmf' 
those  which  do  not  feq«pe  sach  anthoiilf. 

"  In  addition  to  tiie 
schedule,  we  proceed 
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on  tho«e  cues  rtqiiiriiig  tbe  previoa«  anthor ity 
of  parlianwDt,  to  whidi  tbe  proper  aasenta  to 
the  provisknal  orders  have  been  fi^rea;  the 
apecial  giounda  on  which  we  think  such  in- 
closures  expedient;  and,  in  those  cases  where 
no  allotments  are  made  for  esercise  and  recrea- 
tion  or  for  the  labooring  poor,  the  i^^ronnds  on 
which  we  have  abstained  from  requiring  such 
appropiiation. 

"Ab.  1,  WeUand,  eamniy  Worcester. -^  An 
wplication  has  been  made  for  the  indosure  of 
WcUand  Common,  containing  783a.  3it.  19p. 
wmste  land  of  a  manor. 

*'  We  consider  tins  proposed  indooure  ez- 
fiedient,  on  the  gromd  that  tbe  whole  laud  is 
aoscepCible  of  the  greatest  improvements,  and 
that  not  only  those  interested  but  the  whole 
neighboorhood  win  derive  reiy  great  advantage 
from  it. 

"  No.  S,  Hopdgn  Moor,  eomdy  Forib.— Also 
for  the  indosure  of  Harden  Mooir,  coBtaining 
847a.  Ik.  MP.,  waste  bnd  of  a  mnor. 

**  We  eoosider  this  proposed  indosure  ex- 
pedieast,  on  the  ground  that  the  land,  which  in 
its  present  state  produces  little,  but  is  capable 
of  great  improvement,  will,  when  indosed, 
affonl  modi  emplojrment  to  an  overgrown  po- 
pa]atioBDowinwaiKtofit,and  that  hbendal- 
lotmaoto  are  made  for  exercise  and  ncveatioB, 
and  for  the  laiwaring  poor  where  much  wanted. 
**  No.  3,  Newboid'Om'Siom',  oomUp  WbrcMier. 
— Aimo  tor  the  indosure  of  Newbold-oa-Stour 
Common  Fidd  and  Waste  Lasds,  containing 
079a.  Ok.  17v^  part  of  which  is  waste  hmd  of 
a  maiMir. 

"  We  ooBsider  this  proposed  indosure  ex- 
pedient, on  the  ground  that  the  land  is  capable 
of  bang  effidentlv  drained,  which  it  is  much 
in  need  of,  and  will  be  doubled  in  value  when 
indoeed  andpropeiijr  treated. 

"  No.  4.  mUmrUm  Open  Fields,  emmtp  Cam^ 
6rid^.— Also  fior  the  mdosnre  nf  Wilburton 
Opoi  Fidds  and  Common  Ijnd,  oodtatning 
779a.  Ob*  2Sp^  part  of  whidi  is  waste  land  of 

"  We  consider  this  proposed  indosure  ex- 
IMdient,  on  the  ground  that  a  considerable  por- 
tion of  the  land,  which  is  of  the  best  description, 
but  requiffsa  drainage,  may  be  very  greatly  im- 
profved ;  that  open  field  lands  which  cannot  be 
cultivated  with  advantage  as  held  at  present,  in 
eonseonenoe  of  the  cB\isions  of  the  property 
and  tne  natnie  of  the  oonmon  lifl^ts,  may, 
Sifter  indosoKy  be  made  the  most  of  by  the  re- 


\  i9o.  5,  BhUom,  emmhf  i>er6y.-*Al80  for  the 
of  nuBtan  C^omnHia,  contaimng,  by 
n,  SIO  acrea,  waste  land  of  a  manor. 
"  We  consider  this  praposed  indosure  ex- 
fsedient,  en  tiie  ground  that  the  iand«  which  is 
xMfir  in  a  ■nianffalilfi  state,  and  the  rigfate  of 
■■■iiiintin  of  titde  value,  magr  be  greatly  ' 
oevend,  end  dl  thoee  having  lighte  of  eenu 

«*  Jfo.  ^  JBast  GoMnDoei^  osMlv  AeriAni^ar- 
UMmd, — ^Also  for  the  indosure  of  fiist  rawiwood 
nrnan,  eanftiinhig  1,5S1a,  Sr.  95p.,  waste 
l:afn 
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"  In  this  case  no  allotments  have  been  made, 
either  for  exerdse  and  recreation  or  for  the  la- 
bouring poor,  inasmuch  as  the  land,  both  from 
its  locality  as  regards  the  dwellings  of  the 
poor,  and  from  its  elevation,  is  usdess  for  the 
purpose. 

"  We  consider  this  proposed  indosure  ex- 
pedient, on  the  ground  that  the  land  may,  by 
proper  treatment  and  drainage,  be  made  vali^- 
able  for  cattle  and  shsep ;  that  there  is  abund- 
ant supply  of  stone  on  the  spot  for  fences ;  and 
that  it  will  afford  great  additional  employment 
of  labour. 

"  No.  7,  DippenhaU,  cowmtjf  Sonthompton.'-^ 
Also  for  the  indosure  of  Doore  Green,  Dippen- 
hall  Riding,  and  Warren  Comer  Heath,  con- 
taining 83a.  Or.  21p.,  waste  land  of  a  manor. 

"  We  consider  this  proposed  indosure  ex- 
pedient, on  the  grouna  drat  part  of  the  com- 
mon is  good  land  and  capable  of  great  improve- 
ment, that  the  remainder  may  be  improveil,  and 
that  it  will  put  an  end  to  disputes  which  arise 
from  time  to  time. 

"  No.  8  Evmijobb  HiU,  comtt^  Hacmor.— Also 
for  the  indosure  of  Evenjobb  HilL  contatniag 
327  acres,  waste  land  of  a  manor. 

"  We  consider  tins  nroposed  indosure  ex* 
pedient,  on  die  grouna  that  the  land  wiU  be 
much  improved,  the  litigation  whidi  has  ex- 
isted from  ihe  lighte  not  having  been  under- 
stood, aatisfactoriiy  put  an  end  to,  and  that 
the  labouriiffi  poor  will  immediately  avail 
themsdves  ofthe  allotmente  required  for  them. 

*'No.9,  Wentaor,  eomty  Salop.-^Alao  for 
the  indosure  of  the  Wentaor,  part  of  ProUy 
Moor,  and  Longmyod,  containing  4  13a.  la.7P.> 
waste  land  of  a  manor. 

'<  We  consider  this  proposed  indosure  ex- 
pedient, on  the  ground  that  the  land  will  be 
greatly  improved,  Uod  to  an  increased  applica- 
tion of  labour  and  capitd,  and  put  an  end  to 
disputes  which  are  constantly  arising  from  the 
intereommomng* 

No.  10,  Buekland  St  Mary,  county  Somermt. 
-^Also  for  the  indosure  of  Buckland  Hill  Goal 
Purees,  Castle  Plain,  Little  Hill,  and  Road 
Common,  containing  214a.  2a.  32P.,  waste 
land  of  a  manor. 

**  We  consider  this  proposed  indosure  ex- 
pedient, on  the  ground  that  it  will  be  of  great 
advantage  to  those  having  oommon  righto,  who 
derive  litde  benefit  now  from  them,  whUe  the 
land  is  capable  of  much  improvement*  affording 
great  iui^  for  drainage,  and  thus  prevent  the 
further  deterioratiDn  of  it  by  the  improper  car- 
rying away  ofthe  soil. 

"  No.  11,  Brooffh  and  ShatUm,  coanty  Derbsf. 
—  Also  far  the  indosure  of  Brough  and 
Shatton  Common,  conteining  529a.  2a.  31»« 
waste  land  of  a  manor. 

"  We  connder  this  proposed  indossre  ex- 
pedient, on  the  ground  that  the  land  is  capable 
ef  gieat  improraneot  by  drainage  and  coltivfr. 
tion,  and  that  the  increased  empk^rment  «f 
labour  will  be  advantageous  to  the  neighbenr* 
hood.  ^    ^ 

No.  IS,  WhMtfp  Marsh,  osmiy  Oatim^ 
«-Al»  for  die  indesmn  «f  Whift^w 
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Manh,  contaiDing  272a.  2r.,  on  which  rights 
may  be  exercised  at  all  times  of  the  year,  &c, 

"  We  have  not  required  allotments  in  this 
ease,  either  for  exercise  and  recreation,  or  for 
the  labouring  poor,  in  consequence  of  the 
peculiar  nature  of  the  rights,  as  though  they 
mav  be  exercised  at  all  times  of  the  year,  the 
soil  is  absolutely  vested  in  proportions  in  the 
common  right  owners. 

''The  application  respecting  this  land  has 
been  made  with  a  view  to  convert  the  same 
into  regulated  pasture,  and  to  the  improvement 
of  it  when  such  conversion  shall  have  taken 
place.  And  on  these  grounds,  we  consider  it 
expedient  that  this  case  shocdd  receive  the 
sanction  of  parliament. 

''  No.  13,  Norburu  Hia,  comUv  Salop.— Also 
for  the  inclosure  of  Norbury  Hill,  containing 
318  acres,  waste  land  of  a  manor* 

"  We  consider  this  proposed  inclosure  ex- 
pedient, on  the  ground  that  the  soil  is  of  a  very 
good  quality,  well  adapted  for  the  growth  of 
com,  that  it  will  lead  to  considerable  applica- 
tion of  capital  and  labour,  and  great  increase 
of  production. 

"  No.  14,  tViskaw  Upper  and  Lower  Greeiu, 
county  Warwick.  —  Also  for  the  inclosure  of 
"^shaw  Upper  and  Lower  Greens,  containing 
15a.  2r.  39p.»  waste  land  of  a  manor. 

"  No  allotment  has  been  rec^mred  for  the 
labouring  poor,  the  common  being  so  small, 
and  the  poor  being  already  well  provided  with 
gardens.  We  consider  this  proposed  inclosure 
expedient,  on  the  ground  that  the  land  is  ca- 
pable of  great  improvement. 

"  No.  15,  Bordlejf  Intack,  county  York.—Aleo 
for  the  inclosure  of  Bordley  Intack,  contain- 
ing 127a.  1r.,  on  which  rights  may  be  exer- 
cised at  all  times  of  the  year,  &c. 

*'  The  population  being  only  40  persons,  and 
the  common  at  too  ^reat  a  distance,  either  for 
exercise  and  recreation,  or  the  labouring  poor, 
allotments  have  not  been  required  for  these 
purposes. 

"  We  consider  this  proposed  inclosure  ex- 
pedient, on  the  ground  that  by  a  moderate  out- 
lay in  drainage  and  proper  cultivation,  the 
value  will  be  increased  four-fold. 

''  No,  16,  Netteswell,  county  Essex.  —  Also 
for  the  inclosure  of  Netteswell  and  Copsall 
Commons,  and  arable  common  fields,  contain- 
ing 207a.  3r.  Up.,  part  of  which  is  waste  land 
of  a  manor. 

*' We  consider  this  proposed  inclosure  ex- 
pedient, on  the  ground  that  the  common  rights 
are  at  present  of  little  value,  and  that  even  in 
some  instances  parties  forego  the  exercise  of 
them;  while  the  whole  of  the  waste  land  is  fit 
for  arable  nurposes,  and  that  it  wiU  confer 
great  benent  on  those  interested  and  on  the 
neighbourhood. 

*'No.  17,  East  Cotkam,  countu  ybrft.— Also 
for  the  inclosure  of  East  Gotham  Common, 
containing  123a.  3r.   14p.,  waste  land  of  a 


**  We  consider  this  proposed  inclosure  ex 
pedient,  on  the  ground  that  in  consequence  of 
a  railroad  being  made,  a  much  greater  accom- 


modation is  required  for  thoae  wlio  resort  to 
Red  Car  for  sea-bathing,  from  Dnifaam  and 
the  North  Riding  of  York ;  and  the  land  being 
barren,  is  of  greater  value  for  building'  than 
any  other  porpose. 

''  No  allotments  have  been  reonired  for  ex- 
ercise  and  recreation,  or  for  the  labooring  poor ; 
first,  because  the  land  is  not  adapted  for  the 
purpose,  and  secondly,  from  the  natnre  of  the 
rights  it  was  not  considered  as  cominii^  witfaia 
the  equity  of  the  30th  and  3l8t  danaea  of  the 
Inclosure  Act. 

"  No.  18,  Wkihuuh,  emmty  ITcnmdb.— Also 
for  the  inclosure  of  Whitnash  Common  and 
open  fields,  containing  1,096a.  Or.  29p^  of 
which  60  acres  only,  induding  roads,  are 
waste  land  of  a  manor. 

"  No  allotment  for  exercise  and  recieation 
has  been  required,  for  no  part  of  the  vaate  is 
fit,  as  to  site  or  extent,  for  the  porpoae,  as  it 
consists  of  narrow  strips  of  land. 

"  We  consider  this  proposed  incloanre  ex- 
pedient, on  the  grouna  that  the  land  is  in  a 
wretched  state  ofcultivation  from  the  manner 
in  which  the  open  fields  are  occupied,  picfenu 
ing  improved  cultivation  and  diainaice;  and 
because  the  waste  is  of  littie  value  in  ita  pre* 
sent  state,  and  the  whole  capable  of  being  ren- 
dered of  much  greater  value  when  incloaed. 

**  No.  19,  Washington  Coamons,  eOKOiy 
Sussex. — Also  for  the  indosure  of  WaalungtoD 
Commons,  containing  283a.  2r.  23p.,  waste 
land  of  a  manor. 

"  We  consider  this  proposed  iadoonre  ex- 
pedient, on  the  ground  that  that  whidi  is  of 
little  value  to  the  puties  interested,  may,  by 
drainage  and  cultivation,  be  rendered  of  great 
value. 

"  The  allotments  for  the  labouring  poor  wot 
not  insisted  on  in  this  case,  as  the  land  nearest 
their  habitations  has  been  allotted  for  exercise 
and  recreation,  and  thev  have  good  gardens  st 
present,  while  the  land  adjoins  that  of  Uiose 
who  will  be  entitled  to  allotments ;  baft  sohse- 
quent  arrangements  have  been  made  that  two 
acres  shall  be  allotted  for  that  purpose. 

«  No.  20,  Qoldington,  county  Bedford.^ Ahn 
for  the  inclosure  of  common  and  other  lands 
in  the  parish  of  Groldington,  conlainins  1,092a. 
3r.  13p.,  if  which  part  is  waste  land  of  a 
manor. 

**  We  consider  tins  proposed  indoaore  ex- 
pedient, on  the  ground  that  the  land  is  of  ei- 
cdlent  quality,  and  fit  for  cultivation,  wliickas 
to  the  common  fields,  is  obstructed,  frooi  the 
land  of  the  part  owners  lying  in  strips  in 
various  places,  and  which  cannot  be  benefiiaally 
occupied,  as  only  a  course  of  sgricoltDie  can 
be  adopted  which  will  allow  the  commonable 
catde  access  to  the  ground  at  certun  periods; 
that  the  waste  land  may  be  grestlr  improred ; 
while  the  whole,  if  well  allotted,  will  afford  each 
of  those  who  have  rights  land  lying  together, 
with  the  opportunity  of  securing  to  tiiemsehes 
an  abundant  production  by  a  proper  oonne  of 
cultivation. 

'*  No.  21,  Tadiey,  eoaaly  flearftasyrsa. -> 
Also  for  tiie  inclosure  of  Tisdley  Common  aad 
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West  Heath  Conmoo,  containing  699a.  3r. 
14P.J  waste  land  of  the  manor. 

''  We  consider  this  proposed  indosare  ex- 
pedient, on  the  gronna  Uuit  it  will  brinff  into 
cultivation  a  large  tract  of  valuable  land,  and 
materialljr  improre  the  condition  of  the  labour- 
ing poor  in  the  neighbourhood. 

"We  have  authorised  since  the  last  annual 
general  report,  22  cases,  which  do  not  require 
the  previous  authoritv  of  parliament,  the  par- 
ticulars of  which  will  be  found  in  the  second 
schedule. 

"The  present  re|N>rt  and  schedules  wiQ 
aflPord  the  best  criterion  how  far  the  expecta- 
tions entertained  by  the  legislature  on  passing 
the  act  hare  been  fulfilled,  and  how  far  we  were 
justified  in  the  conviction  we  expressed  in  our 


an  agreement  of  reference,  ascertained,  at  a 
meeting,  the  balance  due  from  A,,  one  of  the 
litigant  parties,  to  B.,  the  other,  except  a  few 
pounds,  which  the  arbitrators  proposed  to  make 
pajrable  by  A.  to  B.,  on  account  of  interest 
owing  by  J.  to  a  third  person,  12.,  on  a  mort- 
gage of  land,  the  property  of  if.,  which  A.  was 
to  assign  to  B.  By  arrangement  between 
themselves,  the  arbitrators,  without  holding 
any  further  meeting,  questioned  B.  separately, 
and  in  the  absence  of  the  parties,  as  to  the 
amount  of  interest  due ;  each  then  stat^  the 
result  of  his  inquiry  to  the  other,  and  the  re- 
ports agreeing,  they  made  their  award.  The 
court  set  the  award  aside  on  motion,  as  procured 
by  "undue  means,"  contrary  to  9  &  10  W.  3, 
c.  16,  8.  2,  the  course  pursued  being  inconsist- 


former  report,  that  the  country  would  generally !  ent  with  natural  justice, 
avail  itself  of  the  provisions  of  the  act,  Wej  Anagreement  of  reference  contained  a  clause 
are  enabled  to  express  a  decided  opinion,  that  for  making  such  agreement  a  rule  of  court.  The 
the  amendments  contained  in  the  act  of  the '  award  being  published,  and  a  motion  about  to 
9  &  10  Vict.  c.  70,  have  been  generally  of  the  |  be  made  for  setting  it  aside,  the  party  interested 
greatest  use,  and,  as  far  as  we  can  judge,  given  j  in  opposing  such  motion  refused  to  produce 
universal  satisfaction.  Although  tne  power  to  the  agreement  for  the  purpose  of  its  being 
set  out  the  boundaries  of  copyholds,  and  the  j  made  a  rule.  The  court,  on  motion  in  the  term 
further  facility  given  to  exchanges,  by  bringing  next  after  the  making  of  the  award,  permitted 
them  within  such  powers,  have  not  led  to  so  a  copy  of  the  agreement  to  be  made  a  rule  of 
many  applications  as  may  have  been  antici-  court,  and  granted  thereupon  a  rule  nisi  for 
pated,  we  have  sufficient  reasons  for  believing  setting  the  award  aside.  Pietcs  and  Middieton, 
that  the  value  of  these  amendments  is  fully  ap-  in  re,  6  Q.  B.  845. 

that  the  spirit  in  which  we  have  been  met  gene-  j  •  J     » 

rally  in  every  part  of  the  countiy  has  been  such  j  2.  When  an  arbitrator  questions  a  witness, 
as  greatly  to  assist  us  in  the  performance  of  and  receives  sUtements  from  him  in  the  ab- 
our  duties.  |  sence,  and  without  the  consent  of  one  party  to 

"  We  have  had  communications,  desiring .  the  reference,  the  court  will  set  the  awnrd  aside, 
that  our  power  should  be  extended  as  to  several ,  without  taking  into  consideration  the  nature  of 
matters ;  but  whilst  we  are  most  anxious  that  |  the  statements  or  the  probability  of  their  having 
the  commission  should  be  of  the  utmost  use  to  influenced  the  decision. 
the  country,  we  feel  that  it  is  far  better,  even  |  6.  indicted  D.  for  a  nuisance,  committed  by 
should  such  extension  of  powers,  or  any  of  erecting  a  fixed  pier  in  the  bed  of  the  Thames, 
them,  be  desirable,  that  those  who  seek  for  it  I D,  brought  an  action  agsdnst  G.  for  disturbing 
should  so  direct  their  applications  that  it  may  his  right  of  water-way  near  the  same  place,  by 
be  given  to  us  rather  than  that  we  should  be  !  placing  barges,  &c-,  which  formed  a  floating 
the  parties  to  recommend  it ;  and  that  any  sug-  pier.  Both  cases  were  referred  to  an  arbitra- 
gestions  wo  might  have  tu  make  should  be!  tor.  After  hearing  and  dismissing  the  i)arties, 
confined  to  remedies  for  anv  practical  difiiculty  |  the  arbitrator  sent  for  a  deputy  water-bailiflT, 
pe  might  from  exoerience  nnd  to  exist,  in  use-  |  who  had  been  examined  on  the  reference,  and 


fully  exercising  tnose  powers  with -which  the 
lei^islature  has  thought  right  to  invest  us. 

"  The  average  expensis  of  the  inclosure  pro- 
ceedings, as  far  as  this  oflice  is  concerned,  up 
to  the  time  of  the  assents  to  the  provisional 
order,  including  any  expense  which  may  have 
attended  those  assents,  and  which  leaves  the 
case  ready  for  parliament  to  deal  with,  or  for 
us  to  signify  our  intention  of  authorizing  the 
mclosure^  is  20/.  6«." 

ANALYTICAL  DIG&ST  OF  CASBS, 

RBPORTBD  IN  ALL  THB  COURTS. 

<Sottttii  of  Common  Sato. 
LAW  OF  ARBITRATION. 

▲BSBMCB   OF  PABT1B8. 

1.  UnpniliBSBioMl  arbitntors,  appointed  by 


questioned  him  as  to  the  means  of  giving  con- 
venient access  to  the  shore,  supposing  the  fixed 
pier  to  be  removed.  Neither  party  to  the  re- 
ference appeared  at  or  had  notice  of  the  meet- 
ing; a  special  pleader,  who  had  been  emploved 
on  the  reference  as  advocate,  was  present,  out 
not  professionalljr.  The  party  who  afterwards 
complained  of  this  proceeding  had  notice  of  it 
four  days  before  the  arbitrator  made  his  award, 
but  did  not  remonstrate. 

By  his  award  on  the  indictment,  the  arbitra- 
tor directed  a  verdict  of  guilty  to  be  entered, 
and  the  fixed  pier  to  be  removed ;  by  his  award 
in  the  action,  he  ordered  a  verdict  to  be  entered 
for  the  defendants  on  the  issue  upon  no/  guilt jf, 
and  on  certain  other  issues,  and  for  the  plain- 
tififs  on  the  residue,  and  directed,  that  when  the 
fixed  pier  should  have  been  removed  as  ordered 
by  the  other  award,  the  defendants  should 
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plaet  t&dr  h9Srg&9  according  to  certain  specified  I     The  direction  as  to  the  particular  protew 
nfohtiona.  !  was,  that  the  water  pauing  from  defendaaf s  to 

HMy  that  hy  reason  of  the  irregnUrily,  no '  plaintiff's  premises  shoold  be  passed  throcish 


part  of  the  awvd  in  either  case  could  stmd. 

And,  on  motion  to  set  the  awards  aside,  that 
the  omission  to  remonstrate  after  knowledge  of 
the  imgnlarity,  and  before  makin^^  the  awards, 
was  no  answer.  Dohttm  v.  Groves,  Reg,  y. 
JMsm,  6  Q.  B.  637. 


filtering  lodges  made,  ot  to  be  made,  \n  d^ 
fendant,  so  as  to  be  purified  and  desased  for 
pontiff's  use,  **8o  &r  as  tiw  same  can  be  ps- 
rified  and  cleansed  by  the  otiHuvj  nd  mod 
amnrwed  process  of  filtering,  as  afiorenid:" 
Held,  that  the  description,  by  reference  only  to 
Cases  cited  in  the  judgment:  Walker  v.  Fro-!*^  "ordinary  and  most _W«!«\ , P«^ 
bisber,  6  Ves.  70 ;  Atkinson  v.  Abraham.  1 B.  A  i  ^««  uncertain,  and  ttie  award  bad  m  tins  respect 
p.  175.  I  also.     Stonehewtr  v.  Farrar,  6  Q.  B.  730. 

I     See   Awoxsid^a<ioii    of  Award:    SetttMg 
\Aside» 


AWARD. 


1.  C/iieer/aia/y.^- Action  on  the  cause.  The 
first  count  was  for  selling  manure,  falsely  and 
fraudulenUy  representing  it  to  be  guano ;  al- 
leging as  special  damage  not  only  the  injury 
to  nhuntiff^s  own  lands  and  crops,  but  that  he 
haa  been  obliged  to  pay  to  several  parties 
named,  to  whom  he  re-sold  it,  compensation 
for  the  injury  caused  to  their  lands  and  crops. 
There  was  a  second  count  similar  to  the  first, ;  ^p->  payment.  On 
upon  another  sale  of  another  parcel  of  the  ma- ,  joined.    At  the  trial,  a 


CERTIFICATB. 


Assumpsit. — ^The  declaration  contained  counts 
for  goods  sold  and  delivered,  for  money  bad 
and  received,  and  for  money  due  on  an  accouat 
stated.  Thedefendantpleaded—1.  Except,  &Cn 
non  assumpsit.  2.  As  to  the  sum  excepted, 
tender.  3.  Except,  &c.,  set  off.  4.  Except, 
'^      these    pleas   issue  wu 

M^  t««i-  J .  -  verdict  was  taken  b? 

nure.  Before  plea  pleaded, "a  judge's  order  1  consent  for  the  plaintiff,  subject  to  the  artifi- 
was  obtained,  referring  "  all  matters  in  differ- '  c^te  of  an  arbitratorj  who  made  his  certificate 
ence  between  the  parties  in  the  cause"  to  an  |  in  the  following  terms :—"  As  to  the  ifiuea 
arbitrator ;  the  cosU  of  the  action  to  abide  the  ^firstly,  thirdly,  and  lastiy.  joined  between  the 
event  of  the  award,  and  the  costs  of  the  refer- !  parties  in  the  said  cause,  I  do  find  and  certify 
ence  and  award  to  be  in  the  discretion  of  the !  that  the  verdict  so  found  as  aforesaid  oogbt  ts 
arbitrator.  It  appeared  that  at  the  inquiry  be- 1  ^tand,  and  that  the  same  shall  Mid  do  stand 
fore  the  arbitrator,  a  witness  who  had  j)ur- '  upon  and  so  far  as  the  same  relates  to  the  said 
chased  or  used  some  of  the  guano,  was  tendered '  1  st,  3rd,  and  last  issues :"  Held,  .on  motion  to 
on  behalf  of  the  plaintiff,  to  prove  the  special :  set  aside  the  above  certificate,  that  die  *"  issue 
damage  alleged  in  the  declaration,  but  was  oh- firstly  joined"  must  be  the  issue  of  soa ef- 
fected to  on  the  ground  that  he  was  not  named !  sumpsit  to  the  whole  declaration ;  and  that  it 
m  the  declaration,  and  that  his  evidence  was  ^^  not  necessary  to  find  sepauatdy  on  the 
accordingly  not  received.    The  arbitrator,  by  issue  of  non  assunuisit  as  to  each  count  Aism 


his  award,  which  was  not  expressed  toheJe 
prttmissis,  ordered  the  defendant  to  pay  to  the : 
plaintiff  a  certain  sum  of  money,  ana  that  the ' 
costs  of  the  reference  and  award  should  be  paid 
by  the  defendant :  Held,  that  the  award  was  i 
bad,  for  not  showing  whether  the  money  was 
paid  in  respect  of  the  action,  or  of  any  other 
matter  in  difference  between  the  parties.  Cros- 
Ine  v.  Holmes,  3  D.  &  L.  ^66. 


Rowe,  2D,  Set.  331. 
Cases  cited  in  the  judgment :  Kilbum  v.  Kilbcn* 

2  D.  &  L.  653 ;  IS  M.  h  W.  671  ;  Morgin  t. 

Thomas,  9  Jurist,  9^. 

COSTS   OF   SPBCIAL  JVRT. 


Case  cited  in  the  judgment:  Gray  ▼.  Gwennap, 
1  B.  ft  A.  186. 


Construction  of  agreement  for  ckeaye  ^ 
venue. — An  arbitrator  to  whom  a  cause  is  n- 
ferred,  with  all  the  powers  of  a  jndge  atns 
I  prius,  cannot  give  a  certificate  for  the  cost!  d 
a  special  jury,  after  he  has  made  and  pabli^bed 
his  award,  without  providing  for  them  theim- 
2.  Uncertainty. —An  award  in  an  action  where '  A  special  jury  cause,  of  which  the  venae  « 
several  issues  are  joined,  and  the  costs  are  to  in  Middlesex,  no't  having  come  on  fin-  triai  tf 
abide  the  event  of  the  award,  ought  to  contain ,  the  sittings  for  which  it  was  set  down,  tk 
a  distinct  finding  on  each  issue.  For  want  of  parties  signed  a  consent  that  the  record  dwoM 
such  finding  the  award  will  be  bad  for  uncer- '  be  altered  by  changing  the  venue  lo  Londos. 
tainty,  wiless  {semble  per  Lord  Denmajt,  C.  J.) ;  and  consented  thereby  to  all  the  necesesryil- 
it  be  clear  on  the  face  of  the  award,  that  the  j  terations  consequent  on  such  chaD|pe  of  wmK 
arbitrator  has  in  effect  found  on  every  issue.  bemff  made  in  the  record,  and  thai  jurv  pfoo»» 
Where  an  action  for  polluting  the  water  of  a '  ahomd  be  issued,  &c.,  as  if  the  cause  bad  l»a 
water-course  was  referred  to  an  arbitrator,  with  I  regularly  set  down  for  the  sittings  in  Londoe: 
power  to  him  to  regulate  the  enjoyment  of  the  and  that  the  rule  for  a  special  fury  dioaldbe 


water :  Held,  that  an  award  directing  a  verdict 
to  be  entered  for  plaintiff,  and  that  defendant 
should  at  all  times  take  all  proper  and  reason- 
aMe  precautions  for  preventing  the  water  from 
bexn^  rendered  unfit  for  plaintifiTs  use,  and,  t» 
particulnr,  should  use  a  process  of  filtering 
mentioned  in  the  award,  was  bad  for  uncer 
aiD^« 


amended  by  directing  it  to  tlis  dboM  d 
London,  ana  a  special  jurr  shoold  be  iho*- 
upon  summoned  by  the  sneriib  of  Losdos; 
and  that  ail  ths  costs  of  aad  accvriooed  bytbt 
arrangement  should  be  costs  in  tiM  cause,  im 
abide  the  event.  The  cause  came  on  forttij 
at  the  sittings  hi  Loadon,  sod  wstlwn  refenw 
to  an  asbicn«or,  «W  deekisd ii»fcssvof  *t 


AMtijfiietUDigtgi^Casm:  Courit  itf  Common  Lam. 


^W 


dekmiaoBt  i  HM^  that,  under  the  above  agrae- 
ment,  the  defendant  was  entitled  to  the  costs 
of  the  special  jury  summoned  by  him  io 
London,  as  costs  in  the  canse,  without  any  cer- 
tificate for  a  special  jury.  Genes  ▼.  Gorloift, 
15  M.  &  W.  186. 
And  see  JnfimU 

INFANT. 

1.  Costs. — An  action  on  an  apprentice  deed 
was  referred  to  arbitration  by  order  of  nisi 
prius,  toj^ether  with  two  others,  in  one  of  which 
the  infant  apprentice  sued  by  his  next  friend, 
the  costs  of  the  causes  to  abide  the  eyent,  and 
the  costs  of  the  reference  and  award  to  be  in 
the  discretion  of  the  arbitrator.  The  arbitra- 
tor awarded  that  the  verdict  in  the  above  cause 
should  be  entered  for  the  defendant,  that  the 
two  other  actions  should  be  no  further  prose 
cuted,  and  that  the  infant  should  pav  the  costs 
of  the  reference  and  award.  Hela,  that  the 
award  was  not  bad  by  reason  of  its  directing  an 
infant  to  pay  costs.  Proudfoot  v.  Poile,  3  D. 
&  L.  524. 

2.  Three  causes  were  referred  to  arbitration, 
in  one  of  which  the  infant  was  sued  by  his  next 
friend ;  the  other  two  beinp^  actions  in  which 
he  was  the  substantial,  thouf^h  not  the  nominal 
plaintiff.  The  costs  of  the  causes  were  to  abide 
the  event,  and  the  costs  of  the  reference  and 
award  were  to  be  in  the  discretion  of  the  arbi- 
trator. The  arbitrator  decided  all  the  causes 
in  fovour  of  the  defendant,  and  ordered  that 
the  infant  should  pay  all  costs  of  the  reference 
and  award :  Held,  that  this  was  no  excess  of 
authority.  Proudfoot  v.  Boyle,  15  M.  &  W. 
198. 

JUDGMENT  IN  VACATION. 

When  a  verdict  is  taken  at  nisi prius  by  con- 
jrent,  subject  to  the  certificate  of  an  arbitrator, 
the  certificate,  when  given,  relates  back  to  the 
time  of  the  verdict ;  therefore,  when  such  cer- 
tificate was  given  in  vacation,  and  several 
months  after  the  return -day  of  the  distringas : 
Heldy  that  the  successful  party  might  sign 
judgment  immediately,  and  was  not  hound  to 
wait  until  after  the  first  four  days  of  the  ensu- 
ing Term.  Cremer  v.  Chuck,  3  D.  &  L.  672, 
S.  C.  15  M.  &  W.  310. 

NOTES   OP  ARBITRATOR. 

On  a  motion  to  set  aside  an  award,  the  court 
will  not  look  at  the  notes  of  the  arbitrator. 
Doe  d.  Haxby  v.  Preston,  3  D.  &  L.  768. 

PARTNERSHIP. 

A  number  of  coach  proprietors,  who  horsed 
a  coacby  were  in  the  habit  of  having  monthly 
accounts  made  out,  containing  the  names  of 
proprietors,  the  amount  of  the  receipts  and  ^dis- 
bursements, the  number  of  miles  worked  by 
?ach,  and  the  proportion  of  the  earnings  to 
which  each  was  entitled.  These  accounts  were 
nade  oat  by  the  clerk  of  one  of  the  proprietors, 
tartly  from  materials  furnished  by  them,  uid 
Mirtty  from  the  way-bills;  and  the  [practice 
vas,  for  the  clerk  to  send  each  proprietor  a 
•opjr  c^  the  monthly  account,  showing  the 
imovot  whieh  cadi  haA  Io  receive  or  pagr»  and 
be  yieprielar  or  propridoct  from  or  to  whom 


he  was  to  recdve  or  pay  mch  amount :  RM, 
that  this  account  was  not  an  award,  and  was 
admissible  in  evidence  without  a  stamp.  Goodr 
year  v.  Simpson,  15  M.  &  W.  16. 

RECONSIDERATION   OP   AWARD. 

Where  an  order  of  reference  has  a  clause 
empowering  the  court,  if  the  award  be  disputed, 
to  remit  the  matters  for  the  reconsideration  of 
the  arbitrator,  and  the  case  is  so  remitted,  the 
arbitrator  must  hear  fresh  evidence,  if  tendered, 
as  on  the  original  reference.  Qti^re,  whether, 
under  such  a  clause,  the  court  may  remit  the 
case  for  reconsideration  a  second  time.  But, 
where  the  case  has  been  so  remitted,  and  the 
arbitrajtor  had  declined  to  hear  more  evidence, 
but  amended  his  award,  deciding  in  favour  of 
the  same  party  as  before,  and,  on  motion  to  set 
aside  such  further  award,  the  other  party  op- 
posed a  further  reference  to  the  same  arbitrator, 
the  court  set  the  award  aside.  Nickalls  v. 
Warren,  6  Q.  B.  615. 

SETTING   ASIDE   AWARD. 

Where  a  verdict  is  taken  at  nisi  prius  for  a 
nominal  sum,  the  cause  only  being  referred  to 
the  award  of  an  arbitrator,  the  motion  to  set 
aside  the  award  should  be  made  within  the  four 
dap  limited  for  a  motion  for  a  new  trial. 
Rtccard  v.  Kinffdon,  3  D.  &  L.  773 ;  Paxton  v. 
Great  North  of  England  Railway  Company,  3 
D.  &  L.  773. 

SPECIAL   CASE. 

Defendant's  death. — Where  a  cause  was  re- 
ferred to  a  barrister  to  state  a  special  case,  and 
the  case  was  stated  after  the  death  of  the  de- 
fendant, the  court  refused  to  set  it  aside. 
James  v.  Crane,  3  D.  9i  L.  661. 

SPECIAL  JURY. 

See  Costs  of  Special  Jury, 

UMPIRE. 

By  a  judge's  order,  a  cause  was  referred  to 
A.,  B.,  and  C,  the  award  to  be  made  by  them 
or  any  two  of  them,  and  it  was  provided  that 
the  arbitrators,  or  any  two  of  them,  should,  as 
to  certain  work,  adopt  the  opinion  or  decision 
of  C,  and,  as  to  certain  other  work,  the  opinion 
or  decision  of  A.  and  J3.,  or  in  case  A,  and  B, 
should  differ  in  opinion,  then  that  the  arbitra- 
tors, or  such  two  of  them  as  should  make  an 
award,  should  adopt  the  opinion  or  decision,  as 
to  such  last-mentioned  work,  of  an  umpire  to 
be  nominated  by  A.  and  B.  before  proceeding 
with  the  reference.  A.  and  B.  appointed  an 
umpire,  and  afterwards  made  an  award,  in 
which  they  recited  that  they  had  heard  and 
duly  considered  the  allegations  and  evidence  of 
the  parties,  and  had  considered  the  decision  qf 
the  said  umpire.  There  had,  in  fact,  been  no 
difference  of  opinion  on  the  part  of  il.  and  B., 
and  no  opinion  or  decision  had  been  reouired 
of,  or  given  by,  the  umpire.  Held,  that  the  in» 
troduction  of  these  words  did  not  vitiate  the 
award.    Harlow  v.  Read,  1  C.  B.  733. 
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A   FO- 


PASSING 


PUBLICATION    IN    AID 
RBION   COUBT. 


OF 


Tkis  court  win  order  publication  in  a  suit  to 
perpetuate  testimony  to  pass  m  aid  of  a 
simitar  suit  in  the  court  of  Ireland. 

A  BILL  to  perpetuate  testiinony  had  been 
filed  in  the  Irish  Court  of  Chance^,  in  which 
publication  had  duly  passed*  A  similar  bill 
had  also  been  filed  in  this  court  against  the 
defendant,  resident  in  England,  in  which  pub- 
lication had  not  passed,  but  the  witness  wnose 
depositions  were  required  was  dead.  The 
objects  of  the  above  suits  appear  in  the  report 
of  this  case  ante,  p.  139. 

Mr.  Rogers,  for  the  defendant,  stated,  that 
this  was  a  motion  to  dismiss  Vice-Chancellor 
Knight  Bruc^s  order  that  publication  should 
pass  in  the  English  suit,  with  a  view  to  use  the 
depositions  in  evidence  before  the  Irish  Court 
of  Chancery.  The  learned  counsel  contended 
there  was  no  authority  that  this  court  had  ever 
made  an  order  to  pass  publication  in  aid  of  a 


pened  against  which  it  was  intended  to  pari 
The  only  difficulty  was  the  circumstance  of  the 
depositions  being  required  for  the  coait  m 
Ireland,  which  in  this  respect  must  be  cos- 
sidered  as  a  foreign  oourL  The  case  of  CrtsK 
V.  De/  Rio  was  not  applicable,  as  it  idated  to  a 
bill  of  discovery,  a  very  different  matter  fen 
the  present.  With  respect  to  the  use  of  the 
depositions  by  the  court  in  Ireland,  that  mm 
be  determined  by  the  cooxt  itself.  The  order 
of  the  Vice-Chancellor  was  right,  and  this 
motion  must  be  refused  with  costs. 


Osborne  v.  T%e  Birmingkam,  Wolverhsmfin, 


and  Stour  Valley  Raiimag  CompsMi$, 

INJUNCTION. — APriDAvrr. 

The  court  wiU  not  grant  an  injunction  expartf 
to  restrain  the  execution  of  the  works  o/ « 
projected  raHway  after  theg  htm  hea 
commenced  for  several  weeks,  wdets  tk 
affidavit  in  st^port  of  the  appUcstm  is 
clear  and  specific  in  its  statemest  ^  tie 
grounds  of  complaint,  and  shows  aa  sue- 
cessary  delay. 

The  plaintiff  was  the    oxnier  of  certiifi 
premises  required  by  the  Birmingliain,  Wol- 
verhampton, and  Stour  Valley  Bailviy  Coo- 
,,  -  ^   '         .       .  J     r  -* '  psny,  for  the  completion  of  their  woffa,  m 

Slut  in  another  country,  nor  in  aid  of  a  court  ^^^y^  -j^en  notice  of  the  premises  bandit- 
which  has  the  power  per  *e  of  mforcing  ite  ju- 1  J^^  ^^^  ^^  ^^  agreement  had  bw  made 
nsjjction,  andhecit^Mitfoi^onP^^^^^^  them.      UTie   company,  how«r 

(3rded.)p.l51,n.a;DMa»^v.C0fl/e#^lAtk.28^  «  DecSSr  hrt,  wd 

BentY.  Young  9  Sim.  180,  and  Croire  v.  Del  ^^  ^  ^^^  employed  in  fonning  a  toimd 
Rto,  there  stated  m  a  noie,  p.  185;  Attorney-  -    -  -"  -*'  -       -  .    .--°       •— 

General  v.  Ray,  2  Hare,  518.    It  was,  more- 


over,  uncertun  whether  the  court  in  Ireland 
would  use  these  depositions. 

Mr.  E,  F.  Smith,  control,  submitted  that  the 
time  for  publication  in  the  Irish  suit  had  now 
arrived,  and  mentioned  the  cases  of  Morrison 
V.  Arnold,  19  Ves.  671 ;  Harris  v.  Cotterell,  3 
Mer.  678 ;  Bamsdale  v.  Lowe,  (and  the  cases 
there  cited,)  2  Russ.  &  Myl.  142 ;  which  show 
that  such  an  order  as  that  complained  of  will 
not  pass  unless  a  litigation  be  existing ;  and  he 
further  cited  Attorney  ^General  v.  Ray,  (suprh,) 
which  was  subsequently  mentioned  to  the  coui% 
as  appears  in  3  Hare,  335 ;  HenneU  v.  Jjycn,  1 
B.  &  Aid.  182;  Earl  of  Abergavenny  V.  Powell, 
1  Mer.  434 ;  and  Houlditch  v.  Donegal,  cited 
in  1  Mol.  366. 

Mr.  Rogers  in  reply  urged,  that  the  courts 
would  not  proceed  upon  copies  of  the  depo- 
sitions, but  upon  the  record  itself;  and  that, 
although  copies  were  certainly  pericitted  to  be 
previously  given  for  the  convenience  of  parties. 
It  was  quite  clear  from  the  case  of  Attorney- 
Oeneral  v.  Ray,  that  the  officer  was  by  the  first 
order  desired  to  attend  with  the  record. 

The  Lord  Chancellor  remarked  that  the 
question  was  of  material  importance,  and  very 
bare  of  authorities ;  and  on  tne  following  morn- 
ing said,  he  did  not  find  that  the  cases  quoted 
were  any  autliority  for  not  allowing  pubhcation 
to  pass;  the  expectancy  having  arrived;  the 
witness  being  dead ;  and  the  event  having  hap- 


under  a  hUl  upon  which  the  {daintiff's  preoisef 
stood.  Part  of  these  operations  eonasted  to 
blasting  portions  of  the  hill,  and  the  tx^om 
for  this  purpose  so  shook  the  plainbr s 
premises  Uiat  a  portion  of  them  fell  dovn  n 
Saturday  last,  and  there  was  great  daogtf  « 
the  whole  being  knocked  down.  The  affidwj 
in  support  of  the  present  apphcation  sWri 
these  facts,  but  merely  stated  generaUytlia 
works  were  commenced  about  December  h^ 
and  that  the  explosions  took  place  daring  ue 
last  fortnight. 

Mr.  Bethell  and  Mr.  Prior  moved  eipsrU^ 
an  injunction  to  restrain  the  further  proseca* 
tion  of  the  works  complained  of. 

The  Vice-Chancellor  said,  he  thouffM  tlif 
affidavit  did  not  enter  sufficiently  indetolto 
warrant  the  application  for  an  injunctioa  a- 
parte.  The  statement  that  the  wocki  ctwn- 
menced  about  December,  and  that  tiie  ^ 
plosions  took  place  during  the  last  fortn^pt 
was  too  general,  and  notice  of  the  sppBc^w^ 
must  therefore  be  given  to  the  defenwts- 

Johnson  v.  Tucker.     Feb.  2nd,  1847. 

PRODUCTION  or  DOCUMENTS.*^ABT«S.- 
CONBTRUCTION  OF  ORDER  23  Of  ACCCST, 
1841. 

Inasuii  by  some  of  several  cestui qwW*" 
for  an  account  and  conveyance  '<>  •  J^ 
trustee,  it  is  st^/lcient  to  serve  the  sa^ 
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cestui  que  trusts  with  a  copy  of  the  bUl : 
and  a  motion  for  production  will  not  be  re* 
futed  on  the  ground  of  their  not  being  m^ 
stantial  parties. 

This  was  a  motion  for  production  of  docu> 
ments  admitted  by  the  answer  of  the  defend- 
ants to  be  in  their  possession,  and  it  was  resisted 
on  the  ground  tnat  certain  necessary  parties 
were  not  before  the  court.  The  bill  was  filed 
by  some  of  several  cestui  que  trusts  u^ainst  the 
representatives  of  deceased  trustess  for  an  ac- 
count, and  against  the  heir  of  the  surviving 
trustee  for  a  conveyance  of  the  trust  property, 
the  remaining  cestui  que  trusts  havmg  been 
served  with  a  copy  of  the  bill,  and  the  plaintiffs 
praying  that  the  parties  so  served  might  be 
bound  oy  the  proceedings  in  the  suit. 

Mr.  James  Parker  and  Mr.  Glasse,  in  supdbrt 
of  the  motion,  cited  Davis  v.  Daois,  4  Hare, 
389;  Uogd  v.  Liqycf,  1  Yo.  &  Col.  C.  C.  181. 

Mr.  Stuart  and  Mr.  Rogers  contriu  ui|^d 
that  the  interests  of  all  the  trustees  were  so  ma- 
teriaUy  concerned  in  the  objects  of  the  suit  that 
the  case  was  not  within  the  23rd  Order. 

The  Vice- Chancellor  said,  that  where  a  party 
was  to  receive  a  benefit  from  a  suit,  it  could  not 
be  said  that  anv  direct  relief  was  sought  against 
him,  and  his  Honour  thought  this  was  a  case 
falUn^  within  the  23rd  Or&r,  the  true  meaning 
of  which  was,  that  it  should  be  applicable  to 
such  a  case  as  the  present,  because  no  account, 
pajrment,  conveyance,  or  other  direct  relief  was 
sought.  All  that  was  asked  was  a  conveyance 
from  the  heir  of  the  surviving  trustee,  ana  that 
the  other  parties  might  account.  It  appeared, 
also,  that  the  remaining  cestui  ^ue  trusts  had 
been  served  with  a  copy  of  the  bdl,  so  that  they 
might  intervene  if  they  pleased. 

Order  made. 


Vitu€^nuU9x  Itnigtt  IBnut. 
IVroughion  v.  Barclay,  Monday  Jan.  1 1,  1847. 

PRACTICE.  —  solicitor's   LIBN. —  PRODUC- 
TION OF  DOCUMBNTS. 

One  of  two  defendants,  who,  by  their  answer, 
admitted  that  documents  were  in  their  pos- 
session,  having,  with  his  partner,  as  solici- 
tors, a  lien  on  those  documents  for  costs, 
the  court  declined  to  order  the  defendants 
to  pay  those  costs  in  order  to  facilitate  the 
production  of  the  documents. 

This  was  a  motion  for  the  production  of 
documents  admitted  by  the  defendants,  who 
represented  a  public  company,  to  be  in  their 
possession,  custody,  or  power.  The  documents 
were  in  fiict  in  the  possesion  of  Messrs.  Bush  & 
Mullens,  the  solicitors  of  the  company,  and  the 
former  was  one  of  the  defendants,  and  both 
claimed  a  lien  on  the  documents  for  an  unpaid 
bill  of  costs. 

J.  A.  Cooke,  for  the  motion,  said,  that  the  de- 
fendants  were  bound  to  pay  the  costs  in  order 
to  facilitate  the  production  of  the  documents. 

Prior  opposed  the  motion. 

Knight  Bruce,  V.  C.     I    do   not   consider 


myself  at  liberty  to  order  the  defendants  to  pay 
these  costs  for  the  purposes  of  this  motion. 

€luteti*if  Mtn^. 

(Before  the  Four  Judges.) 

Richard  r.  Kingdon.    Hilary  Term,  1847. 

ASSUMPSIT.— JUDGMENT  VOID  UNDER  7  &  8 

VICT.  c.  96,  8.  57. 
In  an  action  of  assumpsit,  where  the  sum 
claimed  in  the  declaration  is  401.,  and  the 
defendant  pleads  non  assumpsit    and   a 
tender  ofVSl,  19s.,  the  cause  was  rrferred 
by  an  order  of  nisi  prius,  wlach  was  after* 
wards  made  a  rule  of  court  The  arbitrator 
awarded    to    the    plaintif    the   sum    qf 
141.  Is,  6d,,  exclusive  of  the  sum  paid  into 
court  on  the  plea  qf  tender,  judgment  was 
entered,  costs  taxed,  and  writs  (f  fi.  fa.  and 
ca.  sa.  afterwards  issued. 
The  court  made  a  rule  absolute  for  setting 
aside  the  judgment  and  execution,  under  the 
74-8  Vict.  c.  96,  s.  57,  which  abolishes 
arrest  on  final  process  where  the  sum  re- 
covered is  less  than  20/. 
This  was  an  action    of  assumpsit  on  a 
banker's  cheque.    The  sum  claimed  m  the  de- 
claration was  40/.    The  defendant  pleaded  iiois 
assumpsit,  except  as  to  13/.  I9s.,  and  as  to  that 
sum  a  tender.    The  cause  came  on  to  be  heard 
at  the  last  assizes  for  the  county  of  Devon,  and 
was  referred  by  an  order  of  nisi  prius,  which 
was  afterwards  made  a  rule  of  court.     The 
verdict  was  taken  in  the  usual  way  for  the 
amount  claimed,  subject  to  the  award  of  the 
arbitrator,  who  made  his  award  that  a  verdict 
should  be  entered  for  the  plaintiff  for  the  sum 
of  14/.  ls,6d.,  exclusive  of  and  in  addition  to 
the  sum  of  13/.  19«*»  which  last  sum  the  plain- 
tiff was  at  liberty  to  take  out  of  court.    On  the 
10th  June  judgment  was  entered  on  the  award 
and  the  costs  taxed ;  on  the  3rd  July  Sifi,fa. 
issued  and  part  of  the  amount  levied ;  and  on 
the  3rd  of  December  the  defendant  was  arrested 
under  a  ca.  sa.     Application  was  afterwards 
made  to  a  judge  at  cnambers  to  discharge  him, 
which  was  refused.    It  did  not  appear  on  the 
affidavits  what  sum  was  indorsed  on  the  writ  of 
fi.fa.  to  be  levied. 

A  rule  nisi  was  obtuned  to  set  aside  the 
judgment  and  execution  on  the  7  &  8  Vict.  c. 
96,  8.  57,  which  enacts,  "That  no  person  shall 
be  taken  or  charged  in  execution  upon  any 
judgment  in  any  action  for  the  recovery  of  any 
debt  wherein  the  sum  recovered  shall  not  ex- 
ceed the  sum  of  20/.,  exclusive  of  costs." 

Mr.  Croicder  showed  cause,  and  contended, 
that  the  judgment  was  in  fact  for  more  than 
20/.,  being  for  14/.  is.  6d,,  exclusive  of  the  sum 
of  13/.  19s.,  which  was  paid  into  court  under 
the  plea  of  tender ;  therefore,  the  judgment  vns 
for  28/.  He  dso  contended,  that  it  was  a  mere 
irregularity,  and  on  that  ground  the  application 
was  too  late.  Wilson  v.  Parkins,^  Rutledge  v. 
Giles.^ 


*  5  Dowl  .461.       ^  2  Cromp.  &  Jer.  163, 
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the  part  to  styled  being,  it  appealed,  the  grater 
part  of  a  pantomune,  and  comartiiig  of  the 
chaoges  of  scenery,  and  the  stage  tods  of 
harlequin,  columbine,  pantaloon,  and  thedovn. 
The  pantomime  so  completed  was  dien  prond 
to  have  been  performed  at  the  Hieatre  Rojal 
Liverpool,  of  which  the  defendant  was  die  pnv 
prietor,  for  tarenty-^ree  nights.  Hie  erideoce 
m  support  of  the  plaintiff's  andertaking  abon 
stated  was,  that  the  plaintiff  bad,  at  hif  ni- 
dence  in  Surrey,  delivered  to  his  brodier  i 
MS.  copy  of  the  introduction  in  qaestioa. 
which  was  given  in  evidence.  This  copf  tbe 
latter,  by  the  directions  of  the  former,  took  W 
the  Garrick  Theatre,  Goodman's  Relk  in 
Middlesex,  and  offered  there  to  the  managerfer 
sale.  It  was  further  proved  that  the  phia&ff 
ha\},  at  his  residence,  also  read  over  a  MS 
copy,  not  produced  in  evidence,  to  a  vitoes} 
named  Forrester,  for  the  purpose  of  fariiy 
sketches  made,  and  that  Forrester  had  iDos- 
It    somewhere    in    Horsemonger-koe. 


Mr.  SaU,  in  support  cff  the  ruk.  This  is  not 
anirrcgnbritybntthejadgmentisvoid.  The 
sum  recovered  here  is  leas  than  20/.,  being  for 
the  sum  of  14/.  Is.  6d,  beyond  the  sum  paid 
into  court.    (Stopped  by  tine  court.) 

Per  curiam.  —  Rule  absolute  with  costo,  on 
the  nndentanding  that  no  action  is  to  be 
brought. 

Common  ^I^a^* 
Lee  V.  Simpson.    Hilary  Term,  Jan.  1847. 

CHANGE  OF  VENUK. — MATERIAL  EVIDENCE. 
— ^^  DRAMATIC  PIECE,"  WITHIN  3  &  4 
W.  4,  C.  15. — PROOF  OF  SCIENTER.  — 8UF- 
FICENCT   OF   DECLARATION. 

Where  the  authorship  of  a  work  is  in  issue, 
evidence  given  in  corroboration  of  that  fact 
is  a  compliance  with  an  undertaking  to  give 
material  evidence  on  a  change  of  venue.        '  ^  ^^^^  ^ 
Under  the  provisions  of  the  3  4*  *  IV.  4,  and  I  ^j^ig^  _     __       _ 

54-6  Vict.  c.  45,  an  introduction  to  a  pan-  ^hc  jury  had  found  a  verdict  for  the"phiottf 
tomime  is  protected,  and  it  is  not  necessary  \  f^^  ^i^  ^^^^  ^f  45/^  g^^j 
in  an  action  for  penalties  under  those  ^  ^^  jy  fj^i  ^^^  ^oved  to  set  aside  tbt  1 
statutes  to  allege  or  prove  that  the  dtfend-,  verdict  and  for  a  new  trial,  or  to  arrest  tb 
ant  knew  of  the  authorship  of  the  plaintiff  judgment.  First,  the  plaintiff  had  bSkd  to 
when  he  purchased  the  introduction  from ,  ^  ^y  ^j,  hjg  undertaking,  not  harinf  firai 
another,  and  it  is  sufficient  if  the  declara-  \  material  evidence  ra  Middlesex.  Mcwiderant 
tionfoUow  the  words  of  the  statute,  audit  evidence  is  not  enough;  Ciarke  r.  Dsa^ori. 
need  not  go  further  and  allege  that  the  pan-,  j5  L^w  Jouoi.,  N.  S.  C.  P.  146.  Secondlr. 
tomime  was  exhibited  at  a  public  place  of\  ^^  ^^^<^  under  which  the  action  n  bnw^'t 
dramatic  entertainment.  1  ^^^g  p^nal,  must  be  construed  stridor,  ^  '^ 

The  declaration  iu  this  case,  which  was  an  so,  it  is  submitted  a  pantomime  is  notindaded 
action  of  debt  for  penalties  under  the  statute  in  the  terms  "  dramatic  piece  **  contaoned  in 
3  &  4  W.  4,  c.  15,  in  substauce  stated,  that  the  that  statute,  bdng  mentioned  expressly  for  the 
phuntifr  was  the  author  and  proprietor  of  a  first  time  in  6  &  7  Vict.  c.  66,  R.  v.  HoM^,  6 
dramatic  entertainment  called  the  "  Prince's ,  T.  R.  286.  Besides,  this  is  only  a  part  of  a  pan- 
Battledore,  or  Harlequin  Shuttlecock,"  and '  tomime,  and  the  statute  meant  an  intefn! 
that  on  twenty  three  nights,  without  the  con-  work.  Thirdly,  the  scienter  on  the  part  of  the 
sent  of  the  plaintiff,  the  defendant  had  caused  ^  defendant  is  here  wanting,  which  was  Decesnry 
the  said  entertainment  to  be  represented  at  a  to  make  him  '*  an  offender  "  within  the  meis- 
certain  place  of  dramatic  entertainment  in,  ing  of  the  act;  R.  v.  Marsh,  2B.  &C. 7iOi 
EngUnd,  to  wit,  at  the  Theatre  Roval,  Liver- 1  Earl  Spencer  v.  Swannell,  3  M.  &  ^.  l^l 
pool,  contrary  to  the  form,  &c.,  whereby  the)  Lastly,  it  is  submitted  that  the  aUegatioD^i 
defendant  became  liable  to  pay  to  the  plaintiff;  *'  certain  place  of  dramatic  entertainmeDt,'*^aHi' 
an  amount  not  less  than  40<^  or  the  full  amount  |  tained  in  the  declaration,  is  notsuffidenL  Tbt 
of  the  benefit  or  advantage  arising  therefrom,}  plaintiff  should  have  gone  beyond  the  esKt- 
or  the  injury  sustained  thereby.  There  was .  ment,  and  alleged  that  it  waa  a  public  repre* 
then  an  averment  that  the  sum  of  4Qs,  had  been  |  sentation  at  a  public  place  of  entertainioent,  u 
the  ffreatest  damage  done,  followed  by  the  |  the  defendant  might  nave  selected  the  tbotir 
usuu  conclusion.  The  defendant  pleaded  the  as  the  most  convenient  place  for  a  prirste  «• 
general  issue  by  statute.  The  venue  was  laid  tertainment;  Fletcher  v.  Calthorp,  14  Lav  Jour. 
in  Middlesex,  out,  on  the  defendant's  applica-  N.  S.  49,  Q.  B. ;  Chaneg  v.  Payne,  1  ti.  &  D. 

348. 

Wilde,  C.  J.  First,  it  has  been  insisted  ^ 
the  evidence  given  by  the  plaintiff  was  not  of  & 
character  to  satisfy  his  undertaking.  It  is  not 
necessary  that  such  evidence  should  be  cv 
sential  to  the  action,  but  it  roust  be  naterol  v 
some  sense  to  the  verdict,  and  that  mf  Jk 
either  by  supporting  the  action,  or  as  ahowiar 
the  nature  and  extent  of  the  parucohr  iajvT. 
The  paper  read  by  the  plaintiff  in  Sanff  ^ 
Forrester  was  not  prodnoed  at  t»  xM  ^^ 
read  by  Forrester;  and  as  confirmaioiT  «ri* 
deuce  of  authorship  it  was  prored  uat  1 
manuscript   copy    bad    been    eadnbifted  for 


tion,  it  had  been  changed  to  Surrey,  and  sub- 
aequently,  at  the  instance  of  the  plaintiff,  it  was 
agun  altered  to  Middlesex,  upon  his  undertak- 
ing to  give  material  evidence  in  that  county. 

At  the  trial  before  Coltman^  J.,  at  the  sittings 
in  the  present  term  in  Middlesex,  it  was  proved 
that  in  1843,  a  person  of  the  name  of  De  Hayes 
had  produced  the  introduction  to  the  panto- 
mime in  question  to  the  defendant  as  his  own 
composition,  who  therefore  paid  him  a  sum  of 
money  for  it,  there  being  no  doubt  as  to  the 
bona  fdes  of  such  purchase.  Having  so  ob- 
tained the  introduction,  the  defendant  had  what 
was  called  the  "  comic  business  "  added  to  it. 


ComsU:  Cammtm  Pkn.-^EMCkepter, 
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»le  in  MiddlMez,  wluoh  oootaiiicd  tbe  matter 
bat  Fomster  bad  heard  repealed.  The  latter 
iTidence,  thereforey  was  natenal  in  confinna- 
ion  of  aBtfaerehip,  and  rdevant  to  the  isiue. 
rhen  as  to  the  next  point,  that  this  is  not  a 
MMnpoeitioB  witlun  the  act.  This  was  a  oom- 
)lete  and  perfect  introduction,  and  that  was  all 
hat  was  intended  either  by  the  plaintiff  or  de- . 
endant  when  parchaaed.  It  was  valuable  pro- 
yerty  in  itadr,  and  therefore  it  was  a  dra- 
nalic  niece  of  that  character  and  description 
rhicb  the  statote  intended  to  protect.  It  is  said 
he  defendant  acted  innocently  and  without  a 
knowledge  of  the  plaintiff's  right,  and  there- 
ore  was  not  liable  as  *'  an  offender  "  in  a  penal 
iction  like  the  present.  Now  the  object  of  the 
ict  wa^  to  protect  property,  and  the  defendant 
8  "  an  offender  *'  in  the  sense  of  having,  con- 
rary  to  the  act,  made  use  of  the  property  of 
mother.  It  would  be  an  illusory  protection  if 
he  plaintiff  were  bound  to  prove  knowledge 
>n  the  part  of  the  defendant,  and  we  think  that 
he  scienter  is  not  material  to  that  protection 
rhich  the  act  sought  to  afford.  As  to  the  last 
)oint,  the  defendant  appeared  to  be  the  pro- 
>rietor  of  a  place  of  public  entertainment,  and 
I  repreaentation  in  such  a  place  was  what  the 
itatute  and  the  declaration  following  the  statute 
neant.  If  it  were  not  a  public  entertainment, 
t  was  open  to  the  defendant  to  prove  that 
inder  the  plea  of  not  guilty,  and  therefore,  in 
he  absence  of  any  authorities  applicable  to  the 
)resent  case,  the  rule,  on  the  whole,  ought  not 
o  be  granted. 
The  rest  of  the  court  concurred. 

Rule  refused. 


Court  af  C^c^equrr. 

Ihiltmi  V,  The  London  and  Croydon  Railtoay 
Company,    Hilary  Term,  20th  Jan.,  1847. 

lAlLWAY  COMPANY.  —  BYE- LAW. — ARRBST. 

A  railway  company  made  a  bye-laiv  that  every 
passenger  who  should  not  deliver  up  his 
ticket  when  required  should  pay  the  fare 
from  the  piece  whence  the  train  originally 
started.  Held,  that,  assuming  the  bye^law 
to  be  reasonable,  the  company  had  no  power 
to  arrest  a  passenger  who,  having  lost  his 
ticket,  refused  to  pay  the  full  fare. 

This  was  an  action  of  trespass  brought  by 
jeorge  Chilton,  Esq.,  Q.  C,  against  "The 
!jondon  and  Croydon  Railway  Company"  for 
alse  imprisonment. 

The  defendants  pleaded  a  long  special  plea, 
itating  in  substance  that  they  had  constructed 
I  railway  for  the  carriage  and  conveyance  of 
passengers  from  Croydon  to  London,  under 
ind  by  virtue  of  certain  statutes  which  were 
numerated ;  that  afber  the  passing  of  the  3  &  4 
kTict.  c.  97,  intituled  "  An  Act  for  regulating 
lailways,"  they,  in  pursuance  of  the  powers 
ind  authorities  given  them  by  that  act,  duly 
nade  and  reduced  into  writing,  under  their 
:ommon  sealy  certain  orders  and  regulations 
or  regulating  the  travelling  upon  the  said  rail- 


way. The  plea  then  aet  oat  the  orders,  i 
which  were  the  following  :^-"  Each  paaaengor 
booking  his  place  will  be  furnished  with  a 
ticket  which  he  is  to  show  when  required  by 
the  guard  in  charge  of  the  train,  and  to  deliver 
up  before  leaving  the  company's  preroiaes  to 
the  guard  or  other  servant  duly  authoriaed  to 
collect  tickets.  Each  passenger  not  producing 
or  delivering  up  his  ticket  will  be  required  to 
pay  the  flare  from  the  place  whence  the  train 
originally  started."  llie  plea  then  alleged  that 
the  orders  and  regulations  were  laid  before 
and  approved  of  by  the  Board  of  Trade,  in  pur- 
suance of  the  act  of  3  &  4  Vict.,  and  that  they 
were  painted  on  boards  and  affixed  in  con- 
spicuous parts  of  the  toll-houses  or  stations  at 
London  and  Croydon.  That  the  fare  of  one 
shilling  and  threepence  was  the  fare  between 
London  and  Croydon  in  a  first-dass  carriage ; 
that  the  plaintiff  oecame  a  passenger  in  a  first- 
class  carriage  and  travelled  upon  the  railway  to 
London;  and  that  when  the  train  arrived  at 
the  London  station  a  servant  of  the  company, 
dnly  authorised  to  collect  the  railway  tickets, 
demanded  of  the  pluntiff  as  such  passenger 
his  railway  ticket.  Yet  the  plaintiff  did  not 
nor  would  produce  or  deliver  up  his  ticket,  and 
thereupon  5.,  the  duly  authonsed  officer  and 
agent  of  the  company  m  that  behalf,  requested 
the  plaintiff  to  pay  the  fare  of  one  shilling  and 
I  threepence,  being  the  fisLre  from  Croydon  to 
.  London,  which  the  plaintiff  refused,  wherecqMm 
and  because  the  plamtiff^s  name  and  residence 
was  unknown,  the  company,  by  8.  their  officer 
and  agent,  committed  the  alleged  trespasses  as 
they  lawfully  might. 

To  this  plea  the  plaintiff  replied,  that  he  was 
not  a  passenger  from  Croydon  to  London,  bat 
from  Sydenham  to  Londfon ;  that  he  booked 
his  place  and  paid  the  fare  of  one  shilling,  being 
the  fare  from  Sydenham  to  London ;  that  he 
was  furnished  with  a  ticket  which  contained 
the  words  following : — **  Fbrst-Qass.  Croydon 
Railway.  Sydenham  to  London.  This  ticket 
must  be  presented  open  to  the  conductor  on 
arriviil,  otherwise  the  fare  must  be  paid."  That 
before  the  arrival  oi  the  train  at  London  he  ac- 
cidentally lost  the  ticket,  and  in  consequence 
could  not  produce  or  deliver  up  the  same  when 
requested,  and  that  he  was  ready  and  willing 
and  offered  to  pay  the  sum  of  one  shilling  for 
the  fan*,  of  all  which  premises  the  company 
had  notice. 

The  defendants  rejoined,  denying  that  they 
had  notice  of  the  several  matters  alleged  in  the 
replication. 

To  this  rejoinder  the  plaintiff  demurred 
specially  on  the  ground  that  the  allegation  of 
notice  was  not  material  or  traversable.  Joinder 
in  demurrer. 

Peacock  in  support  of  the  demurrer.  The 
first  question  is,  whether  the  bye-law  is  reason* 
abte  and  valid.  The  power  of*^  the  company  to 
make  bye-laws  depends  upon  the  106th  sectkm 
of  the  5  W.  4,  c.  10,  but  that  apples  only  to 
bye-laws  relating  to  the  management  of  Uie 
company  itself,  llie  127th  section  probilats 
the  company  from  charging  more  than  three 
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pence  hallipenny  a  mile  for  ihe  conveyance  of 
paMCDgera,  but  the  efiect  of  this  bye-law  ia  to 
enable  them  indirectly  to  charge  more  than  the 
act  of  parliament  alkma.  A  poor  peraon  who 
had  trayeUed  ten  miles  might  oe  compelled  to 
pay  for  two  hundred  if  he  had  the  misfortune 
to  lose  his  ticket,  or  if  his  pocket  was  picked  in 
the  train.  It  would  make  no  difference  whether 
the  servaots  of  the  conpany  knew  at  what  place 
he  got  in ;  if  he  was  unable  to  pay  the  fare 
from  the  most  distant  spot  he  most  be  locked 
up.  The  company  might  protect  themsehies 
from  fraud  by  having  more  servants,  and  not 
allowing  persons  to  enter  the  carriages  without 
producing  their  tickets.  Although  it  mav  be 
inddent  to  a  railway  company  to  make  bye- 
laws,  vet  when  their  power  is  defined  and 
limitea  by  charter  or  act  of  incorporation,  the 
general  power  ceases.  Child  v.  7%e  Hudson's 
Bay  Company i  2  P.  W.  207.  The  bve-kws  of 
•a  corporation  affect  its  members  only,  and  do 
not  bind  strangers.  Kyd  on  Corp.  Com.  Dig. 
tit.  Bye-law  2.  If  the  company  were  to  make 
a  bye*law  that  no  servant  should  receive  money 
from  a  passenger,  would  it  be  said  that  a  pas- 
senger who  f^ave  a  shilling  to  a  servant  was 
liable  to  be  imprisoned.  The  bye-law  might 
be  good  as  against  the  servant,  but  not  against 
the  stranger.  Secondly,  assuming  the  bye-law 
to  be  valid,  the  company  had  no  power  to 
arrest  for  a  breach  Qt  it.  The  I63rd  section 
enacts,  that  all  penalties  imposed  by  that  act, 
or  by  any  bye-law  made  in  pursuance  thereof, 
may  be  recovered  in  a  summary  way  by  order 
of  two  or  more  justices  of  the  peace,  and  <one 
moietv  of  the  penalty  is  to  go  to  the  informer, 
and  the  other  to  the  company.  The  I65th 
section  enables  any  officer  to  seise  and  detain 
any  person  whose  name  and  residence  shall  be 
unknown  who  shall  commit  any  offence  against 
that  act.  The  diflferent  language  of  these 
sections  shows  that  the  legislature  intended  to 
confioe  the  power  of  arrest  to  acts  committed, 
such  as  injuring  the  railway,  and  not  to  mere 
acts  of  omission. 

Kennedy,  contriL  The  bye-law  is  reasonable. 
Without  such  a  bye-law  the  companjr  would  be 
subject  to  continual  frauds,  as  it  is  impossible 
for  their  servants  to  know  the  distance  each 
passenger  has  travelled.  It  is  said  that  bye- 
laws  do  not  bind  the  public ;  but  in  this  case 
the  interest  of  the  company  and  the  public  is 
identical.  Great  delay  and  inconvenience 
would  arise,  if  upon  the  arrival  of  the  train  at 
each  station  a  discussion  ensued  as  to  how  far 
each  passenger  had  travelled.  To  obviate  that 
it  is  reasonable  to  require  that  every  passenger 
should  produce  his  ticket,  and  if  the  bye-law 
is  reasonable  the  power  of  arrest  is  essential  to 
enforce  it.  The  fare  from  the  most  distant 
point  is  in  the  nature  of  a  fine  or  penalty.  The 
31st  section  of  the  1  Vict  c.  xx.,  shows  that 
the  lemslature  understood  the  106th  section  of 
the  5  W.  4,  c.  10,  as  applying  to  the  public. 

Parke,  B.  You  cannot  get  over  this  diffi- 
culty that  the  money  demanded  was  by  way  of 
fare,  and  not  in  the  nature  of  a  penalty,  so  that 
the  company  had  no  right  to  arrest,  even  sup- 


posing the  165th  aedaon  sanctiom  anest  a 
cases  where  penalties  are  impoaed  by  bje-^am> 
Upon  the  other  points  it  is  nnneceaaaiT  to  pn 
any  opinion,  though  I  am  inclined  to  tniak  ds 
by8.Jaw  reasonable. 

Alderson,  B.  I  doubt  wfaeCher  the  l6dik 
section  does  not  limit  the  power  of  anest  td 
cases  in  which  penalties  are  impoaed  by  the  «t 
itself.    But  I  am  clearly  of  oduokm  thai  tk 

Slaintiff 's  conduct  was  not  an  menee  lor  wbcb 
e  could  be  taken  into  custody. 
Rol/e,  B.  The  offences  for  which  the  l^p- 
lature  intended  that  putiea  should  be  a- 
prisoned  at  once,  are  offences  against  the  se, 
such  as  damaging  the  railway^  or  leaving  \k 
gates  open,  &c. 
Piatt,  B.,  ooncnrred. 

PROCEEDINGS  IN~PARUAMENT  RE- 
LATING  TO  THE  LAW. 

Koasc  af  ftaxHs. 

NKW  BILLS  IN   PROGRBSS. 

Repeal  of  Insolvency  Jurisdiction  of  CoutJ 
of  Bankruptcy,  Abolishing  Court  of  Berifv, 
and  Reducing  Number  of  CommissoDer*. 
(No.  2.)    For  2nd  reading.     Lord  Bron^liiia. 

Criminal  Law :  In  Select  Conimittiee; 

Markets  and  Fairs  Clauses. — Pab&r  Uader- 
takings  Clauses.  —  Gas  Works  Qanset.  — 
Waterworks  Clauses, — For  2nd  reading. 

i^oase  of  Conranif . 

NEW  BILLS    IN    PROGRESS. 

City  Small  Debts  Court.  In  CoamuUet. 
Mr.  Masterman. 

Drainage  of  Land  Act  Amendment.  Pitsti. 
Sir  G.  Grev. 

Law  of  Railways.  For  2nd  reading.  M:.  j 
Strutt. 

Agrricultural  Tenant-right.  In  Committf? 
Mr.  Strutt. 

Roman  Catholics  Relief.  In  Comnutsrf. 
Mr.  Watson. 

Pious  and  Charitable  Property.  For  Ui 
reading.    Lord  J.  Manners. 

Rating  Small  Tenements.  For  2nd  reairsg. 
Mr.  Waddington. 

For  the  Speedy  Trial  and  Pnnishmect  cf 
Juvenile  Offenders.  For  2nd  reading.  S^ 
John  Pakington. 

To  Encourage  Life  Insurance.  For  td 
reading.    Mr.  Godson. 

NOTICES  OF   NBW   BILLS. 

Inclosure  Act  Amendment.    SirF.TlMsi|;er.  j 

Commons  Inclosure.    Sir  W.  Somervinf . 

Drainage  of  Lands.    Earl  of  Lincoln. 

Roman  Catholic  Charitable  Trusts.  Mr.  J. 
Romilly. 

Lunatic  Asylums  Regulation.  Attoracj- 
General. 


THE  EDITOR'S  LETTER  BOX. 

The  pressure  of  much  matter  of  immedl&:f 
importance  has  rendered  it  necessary  to  dckj 
several  valuable  letters. 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  MARCH  27,  1847. 


"  Quod  magif  ad  woe 
Pertinet,  et  neMire  malmn  Mt,  agltamns.' 


HoiUT. 


NEW  COUNTY  COURTS. 


OBSERVATIONS     ON    THB    RULES    FOR    RB- 
GDLATINO   THE   PRACTICE. 

One  of  the  most  popular  arguments  in 
favour  of  the  act  under  which  the  new 
County  Courts  are  established,  and  that 
most  strongly  insisted  upon  by  the  pro- 
moters is,  that  it  will  render  law  cheap, 
and  therefore  accessible  to  persons  of  all 
degrees.  The  application  of  the  principle 
is  illustrated  by  the  manner  in  which  it  is 
proposed  to  compensate  witnesses.  In 
actions  brought  in  the  superior  courts  the 
following  is  the  usual  allowance  per  day  to 
witnesses  attending  the  sittings  or  assizes." 

^  Gentlemen,  merchants^  bankers,  and  profes- 
sional men,  I/.  If. 

Tradesmen,  auctioneers,  accountants,  clerks, 
and  yeomen,  10*.  to  15*. 

Journeymen,  labourers,  aad  the  like,  5s.  to 
7s.  6d. 

Travelling  expenses  per  mile,  (one  way,)  1*. 

We  do  not  remember  to  have  ever  heard 
it  alleged,  that  this  scale  was  exorbitant, 
or  that  it  afforded  anything  more  than  a 
reasonable  compensation  for  the  loss  of 
time  of  those  who  were  compulsorily  called 
away  from  their  own  affairs,  to  testify  to 
f^cts  the  proof  of  which  was  supposed  to 
be  beneficial  to  the  party  requiring  the  at- 
tendance of  the  witness:  on  the  other 
hand,  we  have  frequently  heard  witnesses 
complain  of  the  niggardliness  and  inade- 
quacy of  the  allowance,  and  question  the 
justice  of  the  system  under  which  their 
personal  interest  and  convenience  was 
placed  at  the  mercy  of  litigant  parties, 


with  whom  thev  were  in  nowise  con* 
nected.  Under  the  new  scheme  for  ad- 
ministering justice,  the  scale  of  allowance 
to  witnesses  is  to  be  reduced  nearly  two* 
thirds. 

It  is  provided  by  the  General  Rules, 
that  *' the  judge  shall  in  each  case  order 
what  number  of  witnesses  shall  be  allowed 
on  taxation  of  costs,  the  allowance  for 
whose  attendance  shall  be  according  to  the 
scale  in  the  schedule,  unless  otherwise  or- 
dered, but  in  no  case  io  exceed  such  sea  W 
(r.  35.)  The.  scale  alluded  to,  which  con- 
tains the  maximum  allowance  to  witnesses, 
is  as  follows  ; — 

Gentlemen,  merchants,  bankers,  and 
professional  men  .        .        . 

Tradesmen,  auctioneers,  accountants, 
clerks,  and  yeomen 

Journeymen,  labourers,  and  the  like    . 

TraveUing  expenses  per  mile  (oneway) 


0 
0 
6 


*  See  Bagley's  Practice,  pp.  182,  183. 
Vou  XXZlii.  No.  994. 


Now  the  value  of  the  time  lost  in  at* 
tending  to  give  evidence  in  one  court  is 
I  precisely  the  same  as  that  employed  in  at- 
tending to  give  evidence  in  the  other,  and 
I  it  is  tolerably  clear  that  either  the  witness 
I  subpoenaed  to  give  evidence  in  the  superior 
j  courts  is  greatly  overpaid,  or  a  considerable 
sacrifice  is  required  of  that  which  to  per- 
sons who  have  any  profitable  employment 
is  equivalent  to  money — time— from  those 
who  may  be  called  on  as  witnesses  in  the 
County  Courts.     Indeed,  a  slight  examina- 
tion of  the  scale   to  be  adopted   in   the 
County   Courts,  will  show   that    a  very 
heavy    burthen  is  thus    about  to  be  im- 
posed on  a  class  of  persons  not  always  well 
able  to  bear  it.     It  may  be  somewhat  dif- 
ficult to  estimate  the  value  of  time  to  pro- 
fessional men,  or  even  to  tradesmen,  but 
the  usual  rftte  of  wages  to  journeymen  in 
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various  trades  is  a  matter  of  notoriety. !  executor  or  administrator  pleads  jJau  (d- 
For  example,  carpenters,  masons,  joiners,  ministraviiy  or  judgments  outstanding,  a&d 
bricklayers,  and  other  journeymen  engaged  ;  the   plaintiflT   takes   judgment   of  atseti 


in  building  and  house  work,  are  paid  in  the 
metropolis  aai  ks  Mighkowrbosd  IKmd 
45.6(2.  to  6#.  fierditm.  Jbofiie^ea  in 
many  other  trades — printers  for  instance — 
earn  a  much  larger  sum*  According  to 
the  scale  of  allowance  now  adopted,  when 
the  evidence  of  persons  of  this  class  is  re- 
quired, the  utmost  compensation  they  are 
entitled  to  receive  is  2«.  per  diem.  So 
that  every  employed  journeyman  sub. 
pocnaed  as  a  witness  will  suffer  a  positive 
pecuniary  loss.  No  doubt  the  eilRect  of 
this  will  be  to  prevent  the  costs  falling  so 
heavily  on  the  litigant  parties,  but  it  will 


quando,  &c.,  the  executor  or  adminiitrator 
is  tkok  UabW  to  costs  ds  kftd^ffoprnti''  and 
tlie  reaaon  Cmt  the  role  ii  obvious,  as  by 
taking  judgment  of  assets  quondo,  the 
plaintiff  admits  that  the  defendant  has  fullj 
administered  to  that  time,  and  it  would  be 
a  grievous  hardship  on  an  executor  to 
oblige  him  to  defray  out  of  his  own  pocket 
the  expenses  of  a  suit  in  which  he  suc- 
ceeded in  establishing  the  only  defeooe 
raised  by  hfm.  The  discretion  given  to 
the  judge  of  the  County  Court  by  the  role 
must,  therefore,  be  construed  to  roeao  a 
discretion  limited  to  deciding  whetlier  tk 
costs  are  to  be  paid  by  the  unsuccessful 


be  taking  it  off  their  shoulders  to  throw  it 

upon  others  who  have  no  interest  in  the !  plaintiff,  or  to  be  recovered  de  bonis  testa- 
event.  What  the  parties  gain  the  persons  torn,  quando  accideriut,  tlwugh  as  the 
compelled  to  attend  as  witnesses  will  lose,  Ijudgment  must  be  such  as  in  the  like  esse 
and  when  this  begins  to  be  felt  and  under- 1  would  be  given  by  the  superior  courts^  re 


are  not  certain  that  he  could  legallj  exer- 
cise even  this  limited  discretion. 

The  rules  now  promul^ted  are  v^f 


stood,  it  will  tend  to  create  a  disinclination 
to  r.ppear  as  a  witness  which  can  scarcely 
fail  to  operate  adversely  to  the  purposes  of 

justice.  At  all  events,  when  the  economy  I  silent  with  respect  to  the  course  of  pro- 
of the  new  scheme  is  adverted  to,  let  not  the  ceeding  to  be  pursued  at  the  trial  of  hc»- 
means  by  which  it  is  effected  be  forgotten  !  j  ing  of  a  cause.  The  74th  section pfovides, 
As  regards  executors,  the  new  rules  in- 1  that  ^  on  tlie  day  in  that  behalf  wotd  in 
vest  the  judges  of  the  County  Court  with  a  the  summons  the  plaintiff  shall  app^;* 
discretion  which  seems,  in  our  humble  judg- land  i\\e  79th  section  further  provides, 
ment,  rather  to  exceed  strict  legal  limits. ,  <'  Tlmt  if  upon  the  day  of  the  return  of  aoj 
The  66th  section  of  the  statute  enacts,  I  summons,  or  at  any  continuation  or  a^ 
^  that  it  shall  be  lawful  for  any  executor  or  journment  of  the  said  court,  or  of  the 
administrator  to  sue  and  be  sued  in  any  cause  for  which  the  said  summons  shiD 
court  holden  under  this  act,  in  like  manner  I  have  been  issued,,  the  plaintiff  shall  doc 
as  if  he  were  a  party  in  his  own  right,  and 'appear,,  the  cause  shall  be  struck  out* 
judgment  and  execution  shall  be  such  as  in  i  Still,  it  is  left  in  doubt,  whether  the  plain- 
the  like  case  would  be  given  or  issued  in  tiff  must  appear  in  his  proper  person,  ff 


whether  an  appearance  by  attorney,  as  a 
the  superior  courts,  will  be  sufficient  It 
frequently    happens    that    a    tran<actioi 


any  superior  court."  The  3l8t  of  the 
rules,  however,  provides  that  **  if  the  sole 
defence  of  executors  or  administrators  be, 

that  they  have  fully  administered,  and  the  {which  forms  the  subject  of  litigation  is 
judgmentof  the  court  is  for  the  defendants,  managed  wholly  by  shopmen  or  z^stAi^^ 
it  shall  be,  that  the  amount  found  to  be  j  without  any  direct  interference  on  tliepsrt 
due  be  paid  and  levied  out  of  the  assets  of '  of  the  principal.  In  such  cases,  why  sbouU 
the  deceased  quando  acciderint^  and  the  |  the  plaintiff  be  put  to  the  inconveoieoce 
costs  shall  be  in  the  discretion  of  the 'and  loss  of  attending  in  court?  MsdJ 
judge.**  Now,  if  the  judge,  acting  upon! persons  engaged  in  extensive  businefi 
the  power  which  this  rule  apparently  con- ,  would  forego  a  small,  or  even  a  consi- 
fers  upon  him,  should  direct  the  costs  in  |  derable  claim,  rather  than  submit  to  the 
such  a  case  to  be  paid  by  the  executor,  it  inconvenience  of  personal  attendance, 
would  be  a  judgment  not  warranted  by  law  The  general  rules  contain  no  reference, 
or  justice,  and  certainly  not  such  a  judg-  explanatory  or  otherwise,  as  to  the  righto^ 
ment  as  *'  in  the  like  case  '*  would  be  given  practising  m  tlie  new  courts,  or  the  allov* 
in  any  superior  court.  In  Mr.,  now  Justice,  ance  of  costs.     The  course  of  procee<fing 


Williams's  Treatise  on  the  Law  of  Exccu 
'^'  K  \f?{¥'^\'{'y:  jg^pregg^y  stated,  that  when  an 


1561. 


in  these  respects  at  present  rests  altogether 


«  Citing 
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Ifew  Comijf  Cimrts.^Noie$  mi  KuUi  tfftaetke; 


upon  the  sections  of  the  statute ;  and  it  is 
impossible  not  to  perceive  that  the  work- 
ing of  the  measure  must  depend  materially 
,     upon  the  construction  to  be  put  u|>oa  those 
sections.      We  confess  we  should   have 
thought  it  of  the  utmost  importance,  that 
before  the  act  comes  into  general  opera- 
tion some  announcement  should  have  been 
made  authoritatively  of   the    course   in 
tended  to  be  pursued.     It  seems  tolerably 
clear  that  under  the  95th  section,  an  at- 
torney of  one  of  the  superior  courts,  or  a 
barrister  instructed  by  such  attorney,  is 
entitled  to  appear   for  either  plainti^  or 
defendant   in  any  proceeding  in  the  new 
courts ;  but  then  comes  the  extraordinary 
restriction,  that  *'  no  barrister,  attorney,  or 
other  person,  except  by  leave  of  the  judge, 
shall  be  entitled  to  be  heard  to  argue  any 
question   as   counsel/'      If,   as   we  have 
always   understood,   arguments  addressed 
to  a  court  by  competent  persons,  arc  cal- 
culated to  afford  the  most  direct  and  valu- 
able assistance  to  the  judge  in  the  perform- 
ance of  his  duty,  we  shallnot  assume  it  to 
be  possible  that  any  man  could  have  been 
selected  to  fill  the  pflice  of  a  judge  of  the 
new  County  Courts,   so  arrogant,   or  so 
stupid,  as  to  reject  such  a  powerful  aux- 
iliary.    We  presume,  therefore,  tliat  the 
leave  of  the  judge  to  argue  any  arguable 
point  will  be  freely  conceded  to  every  pro- 
fessional man  properly  instructed,  and  that 
the  exercise  of  the  judge's  veto  will  be  re- 
served for  those  instances,  we  trust  of  rare 
occurrence,  in  which  there  may  be  reason- 
ableground  to  apprehend  an  abuse  of  profes- 
sional privilege  under  the  semblance  of  an 
argument.     We  do  not  participate  in  the 
alarm  felt  by  some  persons  as  to  the  pro- 
bable consequences  of  the  autliority  witii 
which  the  judge  is  invested^  in  permitting 
persons,  other  than  barristers  or  attorneys, 
to  represent  the  parties  in  a  cause.     We 
can   readily  conceive  many  instances  in 
which   such  a  permission  may  be  conve- 
niently and  advantageously  granted,  and 
we   cannot  suppose  it  possible  that  any 
judge,  by  the  injudicious  exercise  of  tliis 
power;,    will   degrade    the    tribunal    over 
vrhicli  he  presides  by  encouraging  the  pes- 
tilent race  of  sham  lawyers. 

Assuming,  as  we  are  bound  in  fairness 
to  do,  that  the  new  judges  will  be  anxious 
to  maintain  the  dignity  of  their  courts,  as 
well  as  to  r«ider  them  useful  to  the  public, 
aad  witb  these  objectt  desire  to  see  them* 
selves  surrounded  by  respectable  practt* 
tioners,  the  great  difficulty  will  be  to  effect 


«n 


that  result,  and  at  the  same  time  adhere 
to  the  miserably  inadeauate  scale  of  conir 
pensation    for    professional    services  pre- 
scribed by  the  act.     The  91st  section  pro- 
vides, that  no  attorney  shall  be  entitled  to 
have  or  recover  for  appearing  or  acting  for 
any  other  person  in  the  said  court,  **  more 
than  I0«.  for  hts  fees  and  costs,  unless  the 
debt  or  damage  claimed  shall  be  more  than 
5/.,  or  more  than  I5«.  in  any  case  within 
the  summary  jurisdiction  given  by  this 
act  ;**  and  tliat  in  no  case  shall  any  fee  ex- 
ceeding IL  Ss.  6(L  be  allowed  for  employ- 
ing a  barrister  as  counsel  in  a  cause.    If 
the  construction  to  be  put  upon  this  clause 
is,  that  an  attorney,  retained  to  bring  a 
suit,  seeing  to  all  the  pfeliminary  proceed- 
ings,— that  the  action  is  properly  aescribed 
in  the  summons,  that  the  evidence  in  sup- 
port of  the  case  is  examined  into  and  sifted, 
the  necessary  notices  given  and  snbpopnas 
served  upon  witnesses,  and  when  this  is 
deemed  expedient,  that  counsel  is  fully  in- 
structed, and  the  trial  attended  and  con- 
ducted— is  to  be  remunerated  for  his  services 
and  advice  by  no  greater  sum  than  lOi.  or 
15f.,  as  the  case  may  be,  it  is  simply  pre- 
posterous, and  amounts  to  a  denial  of  pro- 
fessional assistance.    Ordinary  suitors  are 
in  general  physically  and  mentally  incapable 
of  acting  efficiently  as  advocates  in  a  court 
of  justice,  or  of  understanding  or  applying 
the  rules  for  the  regulation  of  judicial  prac- 
tice.     In  contests  of  this  nature,  if  the 
struggle  must  be  between  the  parties  in 
person,  the  unscrupulous  and  the  knavish 
would  have  an  obvious  advantage  over  the 
conscientious    and    the    simple   minded. 
Whatever  may  be  the  extent  of  the  ca- 
pacity or  the  patience  of  the  judge,  justice 
could  not  be  done.    There  is  another  rie^f 
more  probable,  bat  not  more  encouraging. 
In  the  absence  of  professional  men,  a  race 
of  harpies  would  spring  up  about  the  Small 
Debts    Courts,  pressing  their  assistance 
upon  the  suitors,  and  availing  themselves 
of  any  degree  of  confidence  that  may  m« 
fortunately  be  reposed  in  fhem  for  pnr- 
poses  of  oppression  and  extortion.     We 
admit  that  much  depends  upon  the  judges, 
but  if  this  mischievous  race  should  once 
get  a  footing  in  the  new  courts,  no  exer. 
tions  of  the  judges  can  prevent  the  stream 
of  justice  from  being  polluted,  and  the 
tribunal  rendered  odious  to  the  public  The 
only  means,  as  it  appears  to  us,  by  which 
competent  professional  assistance  can  be 
secured  to  the  suitors  in  these  emrtt  is» 
by  giving  a  liberal  construction  to  die 
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dause  io  quettioiiy  and  holding,  as  already 
suggested/  that,  although  lOs.  or  15«.y  as 
it  may  be»  is  the  maximum  sum  which  an 
attorney  can  be  allowed  for  his  attendance 
upon  any  proceeding  in  eourt^  he  is  en- 
titled in  addition  to  reasonable  but  mode* 
rate  charges  for  collecting  evidence,  draw- 
ing and  engrossing  a  brief  for  counsel, 
when  necessary,  and  taking  other  prepara- 
tory steps  indispensable  to  the  fair  hearing 
of  a  litigated  case.  Without  this,  or  some 
equivalent  arrangement,  by  which  the 
services  of  respectable  practitioners  can  be 
obtained  by  litigant  parties  in  the  County 
Courts,  we  venture  to  predict  that  the 
whole  experiment  will  end  in  disappoint 
nent  and  injustice. 


REVERSAL  OF  AN  ORDER  DIS 
MISSING  A  MASTER  OF  THE 
SUPREME  COURT  OF  MADRAS. 


The  Judicial  Committee  of  the  Privy 
Council  have  been  for  some  time  engaged 
in  the  hearing  of  an  appeal  against  an  order 
of  the  Supreme  Court  of  Madras,  dated  the 
llth  June,  1845,dismissing  James  Minchin, 
Esq.,  from  his  office  of  Master,  u[)on  the 
ground  of  alleged  misconduct.  The  mem- 
bars  of  the  council  who  attended  during  the 
arffument  and  judgment  were,  Lord  Lang- 
date.  Lord  Brougham,  Lord  Campbell,  the 
Judge  of  the  Admiralty  Court,  and  Sir 
Alexander  Johnstone.  The  case  cannot 
be  said  to  be  devoid  of  professional  interest. 

It  appeared  that  Mr.  Minchin  was  ap- 
pointed to  tlie  office  of  Master  on  the  2nd 
February,  1841,  and  that  it  was  one  of  his 
duties  to  tax  the  bills  of  cosU  of  solicitors. 
His  remuneration  arose  out  of  fees.  A 
table  of  fees  to  be  allowed  to  the  Maeter 
and  other  officers,  and  to  solicitors,  was 
published  in  the  year  1802,  but  subse- 
quently it  became  the  practice  to  a  low 
certain  fees  not  specifically  mentioned  in 
the  table.  Mr.  Minchin  considered  him- 
self entitled  to  receive  the.  fees  usually 
allowed  to  the  Master,  and  declared  his 
opinion  on  this  point  so  far  back  as  the  year 
1842,  when  certain  reductions  were  con- 
templated. The  Chief  Justice  then  ap- 
peared to  assent  to  Mr.  Minchin's  views, 
and  intimated  that  the  proposed  retrench- 
ments must  fall  upon  his  successor.  In 
1846,  however,  the  judges  of  the  Supreme 
Court  determined  U(X)n  diminishing  the  ex- 
pense of  proceedings  in  the  court,  and  di- 
rected a  circular  to  be  sent  to  the  solicitors 

*  Ante,  vol.  33,  p.  524. 


at  Madras  for  inforroatioo  aa  to  the  eosts 
allowed  upon  taxation.  They  were  in* 
formed  in  reply,  that  some  of  the  charges 
made  in  the^  Master's  office  were  objected 
to.  Mr.  Minchin  contended,  that  th^e 
charges  were  justified  by  usage,  and  desird 
a  commission  to  examine  Sir  Robert 
Comyn,  the  late  Chief  Justice,  and  Mr. 
Savage,  who  was  formerly  Master,  as  to 
the  usage.  The  judges,  however,  declined 
to  make  an  order  for  the  examination  of  Sir 
Robert  Comyn  and  Mr.  Savage,  and  informed 
Mr.  Minchin  that  they  would  not  in  futore 
allow  any  charges  but  those  specified  in  the 
table  of  fees.  Mr.  Minchin  intimated  hit 
intention  to  appeal  from  the  decision  of  ti>e 
judges.  Pending  this  discussion,  certain 
bills  of  costs  allowed  by  the  Master  in  a 
case  of  Mottee  Ham  v.  Campbell^  were 
brought  before  Mr.  Justice  Burton  for  bis 
allocatur,  which  afforded  some  ground  for 
believing  that  certain  charges  were  allowed 
for  business  not  actually  done.  It  was  al- 
leged that  fees  were  allowed  to  the  solici- 
tor and  Master  for  attending  warrants  oot 
attendable,  and  for  affidavits  of  service  and 
attendances  thereon  which  were  unneces- 
sary. Mr.  Minchin's  explanation  of  these 
charges  was  unsatisfactory  to  tlie  ju^^es, 
and  the  court  therefore  decided  that  lie 
had  acted  unlawfully,  and  removed  bim 
from  his  office. 

Lord  Langdale,  on  the  6th  instant,  pro- 
nounced the  judgment  of  the  Judicial  Com- 
mittee, and  after  recapitulating  the  facts, 
proceeded  as  follows  : — 

*'  We  consider  that  the  order  against  wtidi 
Mr.  Minchin  has  appealed  should  be  reveraed, 
and  shall  so  report  to  her  Majesty.  We  mK 
doubtedly  consider  it  to  be  the  doty  of  thott 
who  preside  over  the  courts  and  offices  of 
justice  to  use  their  utmost  vigilance  and  en- 
deavours to  prevent  any  extortion  upon  tbe 
suitors ;  to  take  the  utmost  care  that  erciy  fee 
or  sum  of  money,  which  ought  to  be  reoered 
by  the  officers  and  solicitors,  shall  hare  a  kgtl 
sanction  for  its  receipt,  and  that  no  more  tlian 
the  sum  legally  sanctioned  shadl  be  rtoartd. 
But  in  almost  every  court  it  has  happened  tloc, 
in  the  progress  of  time,  and  unnoticed  by  ihe 
court,  the  practice  of  recei^ini^  sudos  not  Iq^ 
sanctioned,  but  which  in  themselves  are  resiOB* 
able,  and  would  have  been  sanctioned  if  Mf 
noticed,  has  grown  up,  together  with  the  piae- 
tice  of  receiving  sums  which  are  both  iScgal 
and  unreasonable,  and  which  wonld  have  been 
forbidden  if  duly  noticed.  Such  practice  bar- 
ing been  adopted  by  one  officer  after  aootber, 
each  following  his  immediate  predecenor,  it 
becomes  at  length,  in  the  ahsence  c»f  aay  re- 
ference to  the  duly  esUblished  rule,  a  sort  of 
evidence  of  a  right  or  supposed  right,  and  the 
office  is  innocenUy  accepted  upon  tiie  noOoa 
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and  in  the  reliance  that  the  right  is  eataUished 
by  the  usage  which  has  been  acqaiescedin  and 
has  prevailed  under  the  allocatur  of  the  judges. 
When  practices  of  this  sort  come  under  obser- 
vation,  it  is  the  duty  of  the  court  to  exercise  or 
procure  the  exercise  of  a  legal  authority  to  re- 
trench fees  ille^l  and  unreasonable^  and  to 
establish  fees  which  may  be  reasonable  and 
just,  though  not  legjal  until  duly  sanctioned, 
^ut  in  the  consideration  of  such  cases,  it  ought 
to  be  carefully  observed  that  an  officer  follow- 
ing the  steps  of  his  predecessor  may  have  re- 
ceived fees  which  ought  not  to  be  allowed  or 
continued,  and  may,  nevertheless,  not  be  justly 
chargeable  with  any  corruption  or  moral  guilt. 
In  the  present  case,  Mr.  Minchin  appears  to 
have  followed  the  example  of  those  who 
went  before  him,  and  in  circumstances  which 
might  reasonably  lead  him  to  think  that  the 
past  allowance  of  such  fees  amounted  to  an 
authority  to  him  to  allow,  charge,  and  receive 
them.  If  they  were  improper  it  was  the  duty 
of  the  judges  to  prohibit  the  allowance  of  them 
for  the  future,  but  in  the  absence  of  misconduct 
by  corruption  or  disobedience  proved,  it  does 
not  appear  to  us  to  have  been  their  duty  to 
dismiss  Mr.  Minchin  from  his  office.  The 
judges,  in  the  reasons  which  they  assign  for 
the  order  of  the  11th  of  June,  state  that  the 
taking  of  the  affidavits  complained  of  had  been 
of  long  practice  in  the  Master's  office,  and  was 
traced  up  through  numerous  bills  in  Mr. 
Minchin's  time,  and  to  a  period  before  he  held 
the  office.  The  like  observation  might  have 
been  fairly  made  upon  the  other  matters  com- 
plained or,  and  it  appears  to  us  that  there  was 
no  evidence  before  the  court  from  which  it 
could  justly  be  inferred  that  Mr.  Minchin  was 
giiilty  of  wilful  corruption,  or  fraud,  or  great 
misconduct.  If  there  had  been  evidence  to 
warrant  such  a  conclusion,  it  would  have  been 
right  to  dismiss  him  from  his  office ;  but  in 
the  absence  of  such  evidence  such  fees  as  were 
improper  might  have  been  prohibited  or  dis- 
allowed for  the  future  by  proper  authority ;  but 
we  think  an  officer  who  has  allowed  and  taken 
them,  in  the  circumstances  in  which  Mr. 
Minchin  wasplaced,  ought  not  to  have  been 
dismissed.  The  judges,  in  giving  their  reasons 
for  the  orders  they  made,  have  made  use  of 
expressions  affecting  the  moral  and  personal 
character  of  Mr.  Minchin,  which  we  deeply 
regret,  as  we  do  not  think  they  were  warranted 
by  the  facts  of  the  case." 

It  was  sUted  by  Mr.  Minchin's  counsel 
that  he  did  not  propose  to  return  to  India, 
and  only  desired  that  the  judgment  of  the 
Privy  Council  should  be  laid  before  her 
Majesty. 

GRIEVANCES  OF  THE  PROFESSION. 

SOLICITING  PAtfiNTS. 

To  the  Editor  of  the  Legal  Observer. 
Sir,— In  the  Timee  of  the  5th  instant^  I  ob- 
serve an  advertisement  from  certain   patent 
agenta,  who  are  not  solicitors. 


Surely  some  notiee  ought  to  be  taken  of  tlus, 
and  a  proper  representation  made  to  the  Attor* 
ney  and  SoUcitor-6eneral»  who  would,  I  trust, 
decline  to  receive  papers  relating  to  patents, 
except  through  the  medium  of  solicitors.  I 
apprehend  that  a  notice  to  the  agents  them* 
selves  would  be  attended  with  a  beneficial  re- 
sult. I  conceive  they  are  liable  to  a  prosecu- 
tion for  acting  as  attorneys. 

Civis. 

DISTRICTS  OF  THE  NEW  COUNTY 
COURTS. 

[Concladed  from  oar  last  No.] 

UKCOLKSniRB.  .  ^ 

BaHon-on-Humher,*^  the  sub-district  of  Barton-npon* 
Humber,i>  in  Glanford-Brigg,  consisting  of  tha 
parishes  of  East  Halton,  Killingholme  North  and 
South,  Barrow,  Barton  S».  Mary  and  St.  Peter» 
Bonhy,  Ferriby  South,,  Goxbitl,  Horkstow, 
Saxhy,  Thornton  Curtis,  Ulceby,  and  Wootton  in 
Lincolnshire. 

Bofton,  Boston, 

Bourtu,  Bourne. 

Br^g,  Glandford-Brigg,  except  the  sub-district  of 
Barton-upon  Humber  (see  Hull}, 

CaUtor,  The  sub-dbtriet  of  Caistor,  in  Caistor,  con* 
sisting  of  the  parishes  of  Cabourn,  Cuxvrold, 
Rothwell,  Swallow.  Swinhope,  Caistor,  Holton- 
l«-Moor,  Claxhy,  Kelsey  South  and  North,  Nor- 
manhy-le- Wold,  Crosby,  Thoreswuy,  Thorganby, 
Brocklesby,  Keelhy,  Limber  Magna,  Riby, 
Btgby,  Grasby,  Searby-^rith-Owmby,  Somerby^ 
and  Nettleton,  and  Chapelry  of  Clixby. 

Gainsborongh,  Gainsborough. 

Grantham,  Grantham.  The  parishes  of  Barkston, 
.  Foston,  Haagbam,  Marston,  Allington  East  and 
West,  Sedgebrook,  and  Syston. 

Great  Grinuby,  The  sub-district  of  Great  Grimsby^ 
in  Caistor,  consisting  of  the  parishes  of  Great 
Grimsby,  Ashby-cum-Fenby,  BarnoldbyJe-Beck, 
Aylesby,  Bradley,  Beelsby,  Brigsley,  Clee» 
Coates  (Great  and  Little),  HatcHffe,  Hawerby- 
with-Beesby,  Healing,  Humberstone,  Lacebyy 
Irby,  Rarendale  (East  mid  West),  Scartho,  Wsl- 
tbam,  Immingham,  Haburgh,  StaHingborough» 
Cleethorpes,  and  Newton  Wold.  The  parishes  of 
Grainsby,  Holton4e-Clay,  Tetney,  and  Waith. 

Holbeaeh,  Holbeach. 

Homcattle,  Horncastle  (except  the  parishes  of  East 
BarkwiUi,  West  Barkwith,  West  Torriagton,  and 
Wragby  (see  Market  Raten), 

Lincoln,  Lincoln,  except  the  parishes  of  Holton 
Beckering,  Wickenby,  Cold  Hanworth,  Snarford> 
Friesthorpe,  Faldingwortb,  Snelland,  Normanby 
by  Spital,  Owmby,  Caenby,  and  Loxby  (see 
Marh0l  nQ$en). 

Louih,  Louth,  except  the  parishes  of  Grainaby» 
HoUon-le-Clay,  Tetney,  Waith,  Ludford,  Main  ton. 
and  Sooth  Willingham  (see  Great  Grimiby  tifid 
Market  RatenS. 

Market  Raten,  The  sub-district  of  Market  Rasefi^ 
in  Caistor,  consisting  of  the  parisbf^s  of  Glentham» 
Kingerby,  Kirkby-cum-08godby,Newton  by  Tolfr, 
Toft  next  Newton,  Owersby  (North  and  Sooth), 
Linvrood,  Market  Hasen,  Rasen  (Middle),  Hasan 


*  Towns  in  which  courts  are  to  be  holden. 

^  Superintendent  Registrar's  districts,  parishes*  * 
ehapelries, townships,  tithings,  hamlets,  or  precincts, 
forming  the  dlatrict  of  each  court  town. 
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(Watt),  St«intoii-le-Vtle,  Tealby,  Tborpton-le. 
koOT,  VmMr,  Wsktby,  WiUingliNi  (Nortb). 
Sntieily,  ^vVadinchaai,  Liisioftmi,  Tj^W^T* 
Sizlullt,  KirliaMBd*U-Mir«,  Tatnagton  (Emi), 
Biabcp  Norton,  and  Baatiogtbom.  Tbo  pa- 
liabM  of  Lttdibrd,  Hainton,  Soatk  WUKngbMB, 
JEaal  Harkwiib,  West  Bmrkwitb,  WaatTorriogtOB, 
Wngby,  Holton-Baekering,  Wiokanby,  Cold 
Hanwortb,  Soarford,  Friestborpe,  Faldinrwortb, 
Snelland,  Normanby  by  Spital,  Owmbjr,  Caanby» 
mad  Lozby. 

Sleafn-d,  Sletford. 

Spalding,  Spalding.    Tbe  pariab  of  Ciowland* 

^ptWspiUby. 

Skmtford,  Stamlbtd. 

MIDDllSSX. 

Sf«R(ford,  Brantlbrd. 

Ixbnontony  Tbe  aab^iatrioU  of  Edmonton.  Eofield, 
and  Tottenbam  in  Edmonton,  consisting  of  tbe 
parisbes  of  Edmonton,  Enfield,  and  Tottenbsm. 

Vxhtiiqe^  Uzbridge.  Tbe  sub-dislrict  of  Irer,  in 
Eton  consisting  of  tbe  psrisbes  of  Ircr,  Fobner, 
jUngley  Marisb,  Penbsm,  Hedgerley.  and  tbe 
bamlet  of  Hedgerley  Dean,  in  tbe  pariab  of 
Parnbam  Royal.  Tbe  parisbes  of  Cranfoid,  Har^ 
lington,  and  Hannondswortb,  in  Staines. 

1.  Westminittr,*  Tbe  district^  of  tbe  Westminster 
County  Court  of  Middlesex  sball  include  all 
witbin  a  line  drawn  from  tbe  point  wbere  tbe 
cities  of  London  and  Westminster  meet  on  tbe 
river  Tbames  along  tbe  boundary  of  tbe  city  of 
London  to  Holbom  Bars,  tbence  alonff  tbe  mid- 

[,  die  of  Holbom,  Oxford-street,  sod  ibe  Uxbridge- 

'  load  until  tbe  Uzbridge-road  crosses  tbe  Serpen- 
tine river,  tbence  along  tbe  Serpentine  river  to 
Hottei^row,  tiience  along  tbe  middle  of  tbe  road 
tbroogb  Albwt-gate  to  tbe  Knigbtsbridge-road, 
tbence  along  tbe  middle  of  tbe  jSnigbtsbridge- 
joad  to  Sloane-atreet,  tbence  along  tbe  middle  of 
$loan»street,  across  Sloane-sqoare,  along  tbe 
middle  of  Lower  Sloane-street,  TurkVrow,  and 
Franklin's-row  to  tbe  gate  leading  into  tbe  road 
vrbicb  divides  tbe  Kitcben-gardens  of  Cbelsea 
Hospital  from  tbe  Govemor*s  g^arden  and  garden 
meadow,  tbence  along  tbe  said  road  and  tbe 
boundary  of  tbe  said  Hospital  kitcben  garden  to 
tbe  river  Tbames,  tbence  along  tbe  Tbamaa  to 
tbo  point  first  described. 

t.  Bromptom,  Tbe  district  of  tbe  Brompton  County 
Court  of  Middlesex  sball  include  all  witbin  a 
line  drawn  from  tbe  point  on  tbe  river  Tbames 
wbere  tbe  parisbes  of  Acton  and  Hanunersnutb 
nee^  along  tbe  common  boundary  of  tbe  parisbes 
of  Acton  and  Hanmnramitb  till  it  crosses  tbe 
Uzbridge-road,  tbence  along  tbe  middle  of  tbe 
Uxbridge-road  till  it  crosses  tbe  Serpentine  river, 
tbence  along  tbe  western  boundary  of  tbe  West- 
minster Connty  Gonrt  of  Middlesex  beretnbeCere 
described,  to  tbe  river  Tbames,  nnd  along  tbe 
Tbames  to  tbe  point  first  described » 

S»  Mmy-U-hoiit^  Tbe  district  of  tbe  Mary-le-bone 
Ooonty  Court  of  Middlesex  sball  include  all 
vilbiA  a  lino  drawn  from  tbe  point  vbere  tbe 
oommon  boundary  of  tbe  parisbes  of  Hammer- 
mnitb  and  Acton  croaita  tbe  Uzbridge-road. 
along  tbe  middle  of  tbe  Uzbridge-road  and 
Oxford-street  to  Fortmaiiostraet,  tbanco  along 
tbe  middle  of  Portmao»atreet,  tb«  atreet  on  tbe 
wast  side  of  Portman-equare,  Gloueeatar-atreat, 
Clouoester-place,  across  tbe  New-road,  Upper 
Gloucfster-place,  tbe  street  on  tbe  east  side  pf 


Dorset-aqunre,  Donei-^aee,  Upper  G 
plaeo,  Taanto»-plac<^  Fsik-rand,  and 
Hitt-road,  till  il  maeto  tba  Av 
thoMe  almig  dm  middle  of  tba  Av 
mid  tba  New-read  to  Fmeblay  to  tibe  \ 
boundary  of  tbe  pariek  ef  Saint 
Hampetead,  tbence  weatward  along  tbe 
aiy  of  tbe  perisb  of  Saint  Joba  Hamp 
to  tbe  Edgware-road  near  Crioklewoods, 
along  tbe  Edgware^ad  to  tbe  bouadeiy  of 
tbe  parisb  of  Willesden  at  Brent  Bridge^ 
tbence  along  tbe  nortbem  and  weatem  boand- 
ary  of  tbe  parisb  of  WiUeaden  indnding  ibe 
wbde  parish  of  Willeadcn  and  precinct  ef 
Twyferd  Abbey»  tiR  it  maeta  tbe  i  iimnw 
beendary  of  tbe  patiabaa  of  Aden  ami  llammm 
amitb  in  tbe  point  first  daacribed* 

4.  BUM«6«vy  .Tbedistrietef  tbe  Btoumnbei  j  CenHy 
Court  of  Middleaax  aball  include  eU  witbin  • 
line  drawn  from  tba  point  wbeie  the  I 
of  tbe  paiisb  of  Saint  Jobn  Hampetead 
tbe  New-road  to  Fincblev,  elonf;  tbe  < 
boundary  line  of  tbe  Mary-le-bone  Goonty  Ceazt 
of  Middlesex  bereinbefore  described  to  OxIM- 
Btreet,  tbence  along  tbe  middle  of  Oxford-eocal 
and  Holbom  to  King-street,  tbence  alosf  the 
middle  of  King-street,  Upper  King-atreet,  Se««b- 
ampton-row,  tbe  ntrsat  en  tbe  eeat  mie  ef 
Rassell-squarey  Wobora-place,  tbe  etieet  on  tbe 
east  side  of  Tavistoak-eooare,  Upper  Web— 
place,  to  tbe  New-road,  tbenoe  alou  tbe  maddfe 
of  tbe  New-road  to  tbe  boundary  <^  tbe  parisb 
of  Saint  Pancras,  at  King^a-croai,  tbence  abmc 
tbe  eastern  and  nortbem  boundary  of  tbe  pariab 
of  Saint  Fancraa  till  it  meets  tbe  boundaiy  oT 
tbe  parisb  of  Saint  Jobn  Hampetead,  tbewe  west^ 
ward  along  tbe  nortbem  boundary  of  tbe  pariab 
of  Saint  John  Hempstead  to  tbe  point  fint  4^ 
aeribed. 

5.  Cl^rfctniM<[,Tbe  district  of  tbe  ClerkaDweilCeaty 
Ceort  of  Middlesex  shall  indnde  all  viibai  n 
line  drawn  Irom  tbe  point  wbere  tbe  bonndmy 
of  tbe  city  of  London  crosses  Finsbery-plaea^ 
along  tbe  middle  of  Finsbory-plaoe,  the  street  e» 
tbe  west  side  of  Finsbury-square,  tbe  Citv-raa^ 
Winkwortb-buildinffB,  East-road,Brudeneli-plaee, 
and  the  New  Nortb-road  to  tbe  RegentV 
thence  along  tbe  middle  of  tbe  Regent^ 
until  it  is  crossed  by  tbe  Kingsland-ioad.  f 
along  tbe  middle  of  tbe  Kingsland-roed  to 


•  Name  of  tbe  oourt. 
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aouthem  boundary  of  tbe  perish  of  Tetienbsm, 
tbence  westward   aleag  tbe   boundary  of  tbe 
parisb  of  Tottenbam    to   tbe  boundary  ef  tbe 
pari^  of  Horaaea,  tbenoe  along  tbe  boundasy  ef 
the  pariab  of  Homaea  and  cbapelrv  W  H^jb^m^ 
including  tbe  whole  Af  tbe  said  .panah   and 
cbapelrn  to  tbe  boundary  of  tbe  dietrict  of  tba 
Bloomsbury  County  Court  of  Middlesex,  tbenoe 
along  tbe  eastern  boundary  of  tbe  last-mentioMd 
district  to  tbe  point  wbere  King-street  meets 
HolboTOy  tbence  done  tbe  middle  ef  Helbem  m 
Holbora-bara,  tbence  along  tbe  nortbem  boundara 
of  tbe  city  of  London  to  tbe  point  first  deecribedL 
6.  fiAomditc*,  Tbe  district  of  tbe  Sboredfteb  Gtonnty 
Court  of  Middlesex  abaU  fasclude  aU  witbin  a 
line  drawn  from  tbe  point  where  tbe  boqndniy  el 
tbe  city  of  London  oroases  Finsbury-plaoe,  aloag 
tbe  eastern   boundary  of  tbe   district  of  tbe 
Olerkenwell  Connty  Court  of  Middleeex  ae  Ibe 
southern  boundary  of  tbe  pariab  of  Tottenbam, 
thence  eastward  along  the  aaid  boundary  to  tbe 
boundsry  of  tbe  aonnty  ef  Middlaets,  thsaps 
southward  along  tbe  bovndaiy  of  tbe  aaid  eeenQr 
to  tbe  nortbem  boundary  of  tbe  parisb  of  8tra^ 
mrd-le-Bew,  tbanee  west  warn  i 
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of  te  tdd  punb  vntSi  it  h  entni  hr  the 
80Qt!i«rii  feide  of  tb«  £Mteni  Cbmitni  Railvnij, 
'  -dience  wettwwd  tloog  the  aoothern  side  of 
the  Eastern  Counties  Raihrsy  till  it  crosses 
3ric3(-laxie,  theooe  along  the  middle  of  Briek- 
Hne,  Pbcnix-ttreet,  Wlieeler-atreet,  and  "White 
I«ion-sCreet  to  Nortoa  Folgate,  thence  alo&g 
the  middle  of  Norton  Folate  to  the  boundary 
of  the  city  of  lA>ndOD,  thence  ireatward  along 
the  bonndarj  of  the  city  of  London  to  Uie  point 
first  described. 

7.  ^010,  The  district  of  the  Bow  County  Court  of 
Middlesex  aball  include  the  parishes  of  Bromley 
wad  Stratford-le-Bow,  and  the  auperintendent 
regiatnir*a  district  of  Weal  Ham. 

8.  Wkittehapel^  The  diatriet  of  the  Whkecfaapel 
County  Ck)ort  of  Middleaex  shall  include  all  witnin 
a  line  drawn  from  the  point  where  the  eaatern 
boundary  of  the  city  of  London  leaves  the  river 
Thames,  along  the  said  boundary  until  it  ia 
croeaed  by  Norton  Folgate»  thence  along  the 
middle  of  Norton  Folgate,  White  Lioo-straet, 
VFheeler-street,  Phanix-street,  mnd  Brick-lane, 
until  it  is  crossed  bv  the  southern  side  of  the 
Eastern  Counties  Railway^  thence  eastward 
along  the  aonlbem  aide  of  the  said  Railway 
until  it  croaaea.  the  boundary  of  the  parish  of 
Stvatford-le-Bow,  tbenoe  southward  along  the 
western  boundary  of  the  pariahea  of  8tratford>le- 
Bow  and  Bromley  to  the  boundary  of  the  parish 
of  Poplar,  thence  along  the  common  boundary  of 
t&e  parishes  of  Bromley  and  Poplar  to  the  bound- 
ary of  the  county  of  Middlesex,  thence  southward 
along  the  boundary  of  the  aaid  counhr  to  the 
river  lliamea,  thence  along  the  river  Thames  to 
the  point  first  described. 

MOWHOUTUSHIBX* 

Abergavenny,  Abergavenny,  except  the  parishes  of 
Aberyatruth  Bedweltv,  Bettws  Kewyd,  Bryn- 
Kwya«  and  hamlet  of  Clytha  (see  Trtitgar  and 

Cheptitu,  Chepstow,  except  the  parishes  of  Uan 
Bov  and  Llangwn,  Llanvihangei-Tor^-mynydd 
WoWeanewton,    and    the  western    mris'ion  of 
IQ'ewchuTch  (see  Utk), 

3ioftmouth,  Monmouth,  except  the  parishes  of  Llan 
denny,  Llaoishen,  and  Ragland  (see  Utk), 

Nmmport,  Newport,  except  the  pariahea  of  Llan- 
lieanock,  Kemeya  Inferior,  ina  Tredunnocb  (see 
Utk). 

JPantypooly  Pontypool,  except  the  sub-district' of 
IJ^  and  tbe  pariahea  of  Olascoed,  Llaodegoeth, 
and  Llang^bbv  (see  Utk), 

Tredegar,  Parishes  of  Aberystiuth  and  Bedwelty, 
ID  Abergavenny. 

Usk^  Tbe  aub-diatrict  of  Uak,  in  Pontypool,  con- 
siating  of  the  parishes  of  Usk,  Trostrev,  Llange- 
view,  Gwemesney,  Llanllowel,  Llanbadoch, 
Llantrissent,  Kemeys  Commander,  and  Goytrey, 
vrith  the  hamlet  of  Gwehellog  and  precinct  of 
Monkswood.  The  pariahea  of  Bettwa  Newydd, 
Bryngwym,  Glascoed,  Kemeva  Inferior,  Llnnde- 
goetb,  Llangwn,  lianaoy^  Llanvib«agei-Tor-y- 
mynydd,  Llaniahen,  Llaadenny,  LIsabenaock, 
Lfanigibby,  tbe  weatem  dyvisioa  of  Newchnrch, 
Kagland,  Tredoonoch,  Wolveanewton,  and  tbe 
hamlet  of  Clytba. 

KOnroiK. 

Atiiebcnmgh,  Guiltcrosa,  Wayland. 

Ayleham,  Aylaham. 

t><nonham  Marhet,  Downbam  Mariret,  except  the 
parishes  of  Holme  next  Runcton,  Tottenhill, 
Wornaegay,  WatUngton,  Wiggenhall  St.  Mary 
Magdalene,  Wiggenhall  St.  Cermains,  and 
Wiggenball  St«  Peter  (see  King*t  tynv). 


Edit  Dereham^  Mhford  and  Lounditch. 

HarUfton,  Depwade,  except  the  sub-diatrict  of 
Fomeett,  and  the  parishes  of  Diss,  Scole,  lliorpe 
Parva,  Freose,  and  Thelverton,  in  tbe  aub- 
dlstrict  of  Diss  (see  Wynumdham  and  Bya)^  Tfaa 
parishes  of  Flixton,  Homersfivid,  All  Saiats 
South  Elmham,  St.  Cross  Sovth  Elmfaam,  St. 
Jsmes  South  Elmham,  St.  Margaret  South  £lm* 
bam,  St.  Michael  South  Elmfaam,  St.  Nicholas 
South  Elmham,  and  St.  Peter  Sooth  Elmiiam,  in 
Wangford.  Tlie  pariahea  of  Freaaiagfield.  Mend« 
ham,  Metfield,  Syleham,  Weybread,  Wingiield, 
and  Withersdale,  mthe  sub-district  of  Stradbrok^ 
in  Hoxne. 

Holt,  Erpingliam,  except  tbe  sub-district  o(  North 
Walsham,  in  Erpingham  (aee  North  Waltham), 

King's  Lynn,  King'a  Lynn,  Freebridge  Lynn.  Tbs 
pariahea  of  Anmer,  Clencbwarton,  Dersingham, 
Heacbam,  Holme  next  Runcton,  Ingoldesthorpe, 
Sedgeferd,  Shembome,  Snettisbam,  Terrington, 
St.  Clement,  Terrington  Sh  John,  Tilney  All 
Saints,  Tilney  St.  Lawrence,  Tilney  cum  Isling- 
ton, Tottenhill,  Watlington,  Wiggenhall  St.  Maiy 
Maffdalen,  Wiggenhall  St.  Germains,  Wiggenhall 
St.  Peter,  and  Wormegay. 

LiHle  WaMngham^  Walamgham,  Docking,  except 
the  parisbea  of  Anmer,  Dersingham,  Heacbam, 
logoldestborpe,  Sedgeford,  Shernbome,  and 
SneCtialmm  (aee  Kiug't  Lynn). 

North  WalMham,  Tunstead  and  Happmg.  The  sub- 
district  of  North  Walsliam,  in  Erpingham,* con- 
sisting of  the  pariahea  of  North  Walaham, 
Antingfaam,  Gimingham,  Gunton,  Knaptoo, 
Reppa  North  and  South,  Sidestrand,  Suffield, 
Thorpe  Marisety  Trimingham,  Trunch,  and 
Mundaley. 

Norwich,  l$Iofiel(I,  Henstead,  Norwich,  St.  Faith. 
I'he  aub-district  of  Loddon,  in  Loddon  and 
Clarering,  coaaietiag  of  the  parishes  of  Brooke, 
Burgh  Apton,  Heckingham,  Howe,-  YeIverton» 
Alpiogton,  A8hby,Carieioa,Chedgrave,  Claxton, 
Hardley,  Hillington,  Langley,  Xioiddon,  Siatand, 
and  Thurton.  The  sub-district  of  Costessy,  in 
Foreboe,  consisting  of  the  parialies  of  Barford^ 
Bnrohnm-Broom,  Bawburgh,  Bowtliorpe,  Brao- 
don  Parr  a,  Carleton  Forehoe,  Colton»  Coateaay, 
Goston,  Eaaton,  Mariingford,  Runhail,  Well- 
borne,  and  Wramplingham. 

5coa/jbrm,Swaffham. 

n«f/brrf,Thetford. 

Wymondham,  Forehoe,  except  the  sub-d  latrict  of 
Costessy  (see  Norwich).  I'he  sub  district  of 
Forncett,  in  Depwade,  conaisting  of  tbe  parishes 
of  Ashwelthorpe,  Aslactbn,  Bunwell,  Carlton 
Rode,  Forncett  St.  Mary  and  St.  Peter,  Funden- 
faall,  Hapten,  Moulton  Greut,  Tasolneston,  and 
Tibbenbam. 

Great  Yarmouth,  Eaat  and  Weat  Flegg.  Yar- 
SMMilh.  The  oob^aMrict  ofGorlei^ott.inMut- 
ford  and  Lotbiaglandi  oonsistiag  of  the  parishes 
pf  Hoploo,Gorleetoae  with  South  Town,  Frittoo, 
Burgh  Cas^,  Bivdwell,  and  Bellon. 

MOUTHAMPTOKSiiXRB. 

Brmrkky,  BnicUey. 

Davantty,  Daventry. 

Kettering,  Kettering. 

Northampton^  Brixwocth»  Haxdingatone^  Northamp- 
ton. 

Oundie^  Candle. 

Peterborough,  Whittleaea,  Peterboioogb,  except  the 
parish  of  Crowland  (aee  Spaiding), 

Thrapttone,  Thrapatone,  the  parishes  of  Sbeltaa, 
Dean,  Tilbrook,  Great  Cstworth,  and  Long  Stow. 

Towcegter,   Potterapury,   except   the   pariahea   of 
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CaWmton.  WolvertoD,  sad  8toii«7  Stimtford  (m»| 

KmpaH  PagnM),    Toweesfer.  ' 

Wemnghannigh,  WeUiogborough. 

irOBTBVMBBBLAM  D* 

Ainwiei,  Alowick* 

Belfard,  Balford. 

Btiuingham,  BelliDgbam. 

Berwick,  Berwick. 

HaltwhutU,  except  tbe  perishee  of  KirkhaQgh  uid 

Knareidale  (see  AUt&n). 
HexAom,  Hexham,  except  the  parish  of  ShotlcT  and 

chapelryof  Wbittoiistall(8ee  Shothy  Bridge), 
Morpeth,  Morpeth. 
NewcaslU,  Castle  Ward,  Neircastle. 
North  Shield^  Tvoemouth. 
Rothbufy,  Bofhborj. 
Wooler,  Glendale. 

MOTTIKGBAHSataB, 

Bin^ftom,  Bingham,  except  the  parishes  of  Edwal- 
ton,  Keywofth,  Plumtree,  and  Tollerton  (see 
Nottingham)* 

Eoit  Retford,  East  Retford. 

Manefield,  Msnsfield,  except  the  sub-district  of 
Blackwell  (tee  AlfreUm). 

Newark,  except'  the  parishes  of  Barkston,  Foston, 
Hangham,  Marstoo,  AUington  East  and  West, 
Bedgebrook,  and  Sjston  (see  Chrantham).  South- 
well, except  the  parishes  of  Bougliton«  Edwin- 
stow,  Kirton,  Rufford,  Wellow,  and  Walesby^see 
Worktop), 

Nottingham,  Nottingham,  Radford.  Basford,  except 

I;  the  parishes  of  A  nneslev  with  Felley,  Heanor,  like- 
stone,  Kirkby  in  Ash 6eld,  an(> Selstone  (see  Aifre- 
ton  and  Belper).  The  parishes  of  Attenborough, 
Braocote,  Stapleford,  Edwslton,  Kejworth, 
Plumtree,  and  Tollerton. 

Worktop,  Worksop.  The  parishes  of  Bough  ton, 
Edwinstow,  Kirton,  Rufford,  Wellow,  and 
Walesby. 

OXFORDSHIRE. 

Banbury,  Banbaiy. 

Bieetter,  Bicester. 

Chipping  Norton,  Chipping  Norton. 

O^tford,  Oxford,  Headington.  The  sub-district  of 
Cumner  in  Abingdon,  except  the  parish  of  Bes- 
sensleigh  snd  parish  or  cbapelry  of  Wootton, 
consisting  of  the  parishes  of  Cumner,  Binsey, 
North  Phocksej,  South  Hincksey,  and  Wytham, 
and  precinct  of  Seacourt  (see  Abingdon), 

Thame,  Thame.    The  parish  of  lUmire. 

Witney,  Witney. 
Woodstoci,  Woodstock. 

RUTLANDSHIRS. 

Oakham,  Oakham.  The  parishes  of  Owston,  With- 
cote,  and  the  hamlet  of  Whatborougb,  in  the 
parish  of  Tilton. 

Uppingham,  Uppingham.  The  parishes  of  Alexton , 
Togby,  Loddington,  Skeffington.  f  1ie  cbapelry 
of  Goadby,  in  the  parish  of  Billesden.  Tbe 
parochial  cbapelry  of  East  Norton. 

SaROPSHIRB. 

Bitnopt  Cattle,  Clun.   Tbe  parish  of  Church  Stoke 

and  township  of  Aston. 
BHdgenorthy  Bridgenorth. 
Cleobury,  Cleobury  Mortimer. 
Drayton,  Drayton  Market. 
Ludlow,  Lndlow.     The  parishes  of  Acton  Scott, 

Sibdon  Garwood,  and  Wiataostow. 
Afadeiey,  Madeley,  Sbiffnall. 
N'ewport,  Newport. 
Oiwettry,  Oswestry,  except  the  parish  of  Chirk 


(see  Rwabon),  Tbe  snb-district  of  EUeoasra,  ia 
EUesmeire,  consisting  of  Ihe  perishes  of  Hordkr, 
Welshampton,  and  Ellesmere,  except  the  tova* 
ship  of  Penley  (see  Wrexham).  ^ 

Shrewaburiif  Atcham,  Shrewsbury,  Cbnc^  Strettsa, 
except  the  parishes  of  Acton  Scott,  Sibdon  Csr- 
wood,  and  Wistanstow  (see  Ludlow"),  Tbe  isb. 
district  of  Baschnrch,  in  EUesaaere^  coniistia^ 
of  the  parishes  of  FeUon,  Baschureb,  incbdiag 
cbapelry  of  Little  Ness,  Middle,  iji6lBdifl|tk 
chapelry  of  Iladnall  Ease,  and  pariah  of  Great 
Ness. 
Wem,  Wem  and  Whitchurch,  except  the  parid«i 

of  Ightfield  and  Whitchurch  (see  WhiicktirA), 
Wellington,  Wellington. 

WhitchurcK  The  parishes  of  Whitehurcli  snd  I|bl* 
field.  The  parish  of  Haomer,  and  chapeby  of  If 
coyd.  The  townahins  of  Agden,  Bradley,  Cfcid- 
low.  Choriton,  Cuddington,  Malp«a>  Newton  bf 
liblpas.  Oldcastle,  Overton.  Shocklacfa  Cboiti^ 
Shocklach  Oriatt,  Stockton,  Whichaagfa,W]gIisd, 
and  the  chapelry  of  Threap  wood,  lint  towndb^ 
of  Attdlem,  Bickley.  Buerton,  Dodoolt  witk 
Wilkesley,  Hampton,  Mscefen,  Marbnry  wA. 
Quoisley,  Norbury^  Tushingham  with  Gnndfey. 
and  WiiBwaUt 

aoMBRsnaniRC. 
Baf/i,  Bath.    The  sub-district  of  Newton  in  Keys- 
sham,  consisting  of   the  parishes    of  BoreW. 
Compton-Dando,  Corston,  Marksbury,  Nawtea 
St.  Loe,  Priston,  Saltford,  and  Stanton  Prior. 
Bridgewater,  Bridgewatrr. 

Chard,  Chard,  except  tbe  sub-district  of  Cfewterae 
and  the  parishes  of  Kingstone,  Seamgtan  St. 
Michael,  Searington  St.  Mary,  Sheptoa  Beau- 
champ,  Stocklinch  Ottersey,  Stocklinck  Sl  JC^- 
dalen,  and  West  Dawlish  (see  Crewivm). 
Clutton,  Clntlon, 

Crewkeme,  The  sub-district  of  Crewkenie,ia  Chsid, 
consisting  of  the  parishes  of  CfaiUiagtoa,  Cref- ' 
kerne,  Cudworth,  Dinnington,  Hinton  Sl  Geo{|e. 
Lopen,  Merriott,  and  Way  ford.  The  perisbas  of 
Chiselborottgh,  Middle  Chinnock,  West  Cbifi- 
nock,  Hoselbury  Plucknett,  Kingstone,  Noe^ 
Perrot,  Searington  St.  Michael,  Seaviogtoe  St 
Mary,  South  Petherton,  Sbepton  BeaocksH^ 
Stocklinch  Ottersey,  Stocklinch  Sl  MagdUfC, 
and  West  Dawlish.  The  sub-district  of  Mittcr- 
ton  in  Beaminster,  consisting  of  tbe  pariahci  « 
Cheddington,  Misterton,  Mosterton,  Seeboioiq;^ 
and  South  Perrott. 
Fr&me,  Frome.  The  parishes  of  Batcombe,  Dwb- 
head,  East  Cranmore.  Stoke  Lane,  and  Cpton 
Noble.  _ 

Lanffport,   Langport.    Tbe    pariah   of  Stoke  St. 
Gregory  and  chapelry  of  Longload  in  the  pan* 
ofMartock. 
Taunton,  Tannton,  except  the  parish  of  Stokf  & 

Gregory  (see  Langport), 
Wellington^  Wellington. 

Pr«/(f,  Wells.  Sbepton  Mallet,  except  the  parirf« 
ofBatcombe,  Downhead,  East  Cranmort,  Sis« 
Lane,  and  Upton  NoWe  (see  Frame).  Tbe«J- 
districts  of  Axbridge  and  Winscoasbe,  and  W^- 
more  and  Mark,  in  Axbridge,  coosistiag  of  tU 
parishes  of  Axbridge,  Rowberrow,  Wiasoosbe, 
Christon,  Compton  Bishop,  Cheddar,  SbiiibiBi, 
Loxtoo,  and  ^fylsnd•>with-Batcombe,  WeoBore. 
Chapel  Allertou,  Mark,  Biddisbsm,  Wear,  sad 
Badgwortb. 
Wetton'tuper-Mare,  Axbridge,  except  the  sab-dii- 
tricU  of  Axbridge  and  Winscombe,  Wedmofetad 
Mark  (see  WeUe), 
WiUiton,  Willtton. 


IMnei9^ik$29im  Cm^  CmU, 


Wineatnon^  Wiocanton. 

Yeovil,  Sherborne,  YeoTiI,  ex^pt  the  pantbet  df 
CbiielborouRh,  Middle  Chfnnock,  West  Chinooek, 
Haselbury  Piucknetf,  North  Perrott,  South  Pe- 
tlierton,  and  cbapclrj  of  Longload  (aee  Cretp- 
heme  and  Lahgport), 

STAFrORDSIIIRE. 

Burton-othTrent,  Burton,  except  the  subdiatrict of 
Rep  ton  (see  D«r6A 

Cheadle,  Cbeadle,  The  parish  of  Croxden  with 
Great  Yate. 

Hantetf,  Stoke-on-Trent,  except  the  townships  of 
ClajtoQ  and  Seabridge  (see  Ntwautle-under' 
Xvkm).  Woolstanton  and  Bursleniy  except  the 
township  of  Knutton  (see  Newcattle-under-Lyme), 
The  parishes  of  Norton-on-the- Moors  and  Trent- 
ham. 

Leek,  Leek  and  Longnor,  except  the  parish  of  Nor- 
ton-on-the-Moors  (see  HanUtf), 

Lichfield^  Lich6e1d,  except  the  parishes  of  Rugelejr, 
Ijongdon,  Colton,  Armitage-iritb-Hansacre,  Pipe- 
Kidirare,  Hamstall- Hid  ware,  and  MaTesjn-Rid- 
ware  (see  Rugelty). 

NewcastU-under-  Lyme,  Newcastle-nnder-Lrme.  The 
townships  of  Clayton,  Seabridge.  and  Knutton. 

Oldbury,  West  Bromwich,  except  the  sub-district 
of  HandswortU  and  Perry  Bar  (see  Birmingham). 
The  cbapelry  of  Smethwick  in  the  parish  of 
Harborne. 

RugeUy,  The  pariahes  of  Rngeley,  Longdon,  Colton, 
Armitap^e-with-Hansacre,  Pipe-Kid  ware.  Ham- 
stall- Ridware,  and  Mavesyn-Ridware. 

Stafford^  Stafford.  The  sab-district  of  Penkridge, 
m  Penkridge,  consisting  of  the  parish  of  Penk- 
ridge  (excepting  the  cbapelry  of  Stretton),  the 
parish  of  Chnrch  Eaton,  the  cbapelry  of  Daswicfa, 
in  the  parish  of  Baswich,  the  extra-parochial  pre- 
cinct of  Teddesley-Hny,  and  the  township  of 
KinTsston,  in  the  parish  of  WoWerfaampton  (see 
yVolverhampton), 

Sitme^  Stone,  except  the  pariah  of  Trentham  (see 
Han  ley), 

Uttoxeter,  Uttoxefer*  except  the  parish  of  Croxden 
with  Great  Yate  (see  Cheadle). 

WaltaU,  Walaall. 

Wolverhampton,  WoWerhampton  and  Seisdon.  The 
nub-districts  of  Brewood  and  Cannock,  in  Penk- 
ridge,  consisting  of  the  parishes  of  Brewood, 
Lapley,  Bosbbury,  Cannock,  Shareshill,  Norton 
Canes;  the  townships  of  Featheratone,  Hather* 
ton,  and  Hilton,  in  the  parish  of  Wolverhampton, 
the  cbapelry  of  Stretton,  in  the  parish  of  Penk- 
ridg^,  and  the  extn-parochial  precinct  of 
Cheelyn-Hay. 

SUrTOLKv 

3eecle$f  Loddon  and  Clavering,  except  the  aob* 
dislrict  of  Loddon  (see  NtfrancA).  Wangford,  ex- 
cept the  parishes  of  Flixton,  Homersfield,  All 
Saints  South  Elmham,  St.  Cross  South  Elmham, 
St«  James  South  Elmham,  St.  Margaret  South 
£lmham,  St.  Miehael  South  Elmham,  St.  Nicbo. 
las  South  Elmham,  ftt.  Peter  South  Elmham 
(see  HarUUen). 

Bury  St.  Edmundi,  Bury,  Thingoe.  The  tnb- 
diatricts  of  Walaham-le- Willows  in  Stow,  except 
the  parish  of  Elmswell,  consisting  of  Asbfield, 
Badwell-Asb,  Hunstoo,  Hinderclay,  Langbsm, 
Norton,  Rickinghall  Inferior,  Stowlangtoft,  Wal- 
sham-le- Willows,  and  Wattisfield  (see  8tw>  Mar- 
ket),   The  parish  of  Thurston. 

£i^e»   Hartismere.     The  parishea  of  Diss,  Scole, 
Thorpe  Parra,  Frenae,  TheWeton,  in  the  sub-dis- 
*  triot  of  Diss,  in  Depwade.   The  parishes  of  Den- 
bam,  Stradbroke,  and  Hoxne,  in  the  snb-dittriet  I 
of  Stradbroke  in  Hone. 


FrmwiUnffham,  Hone,  ezeept  tfta  aaVdiitrfiet  ^f 
Stradbioke,  (sea  Eye  uad  Harietten),  Plooies. 
gate,  ezeept  the  tnlMlistriets  of  Orfbrd  and  Widk* 
ham  Market  (see  Wcodbridge), 

Hadleigh^  Cosford,  exoept  the  parishes  of  Bretten- 
ham,  Cockfield,  Kettlebaston,  Larenham,  Pres* 
ton,  and  Thorpe  Morieax  (see  Sudb/ury). 

Haleeworlh^  Bly  thing. 

HaverkiUf  Risbridge.  The  parishea  of  RidgeweQ 
and  Stambonrne. 

Iptwieh,  Bosmere  and  Claydon,  Ipswich,  Samp« 
ford. 

Lowettoft,  Mutford  and  Lothi  upland,  except  the  sub* 
district  of  Gorlestone  (see  Great  Yarmouth), 

Mildenhall,  Mildenhall. 

Stow  Market,  Stow,  including  the  parish  of  Elms* 
well,  but  excepting  all  the  rest  of  the  sub-district 
of  Walsh  im-le-Willows,  and  the  parish  of  Thura> 
ton  (see  Bury  St.  Edmundt). 

Sudbury,  Sudbury.  The  parishea  of  Brettenham^ 
Cockfield,  Kettlebaston^  Layenbam,  Preston,  and 
Thorpe  Morieux. 

Woodhridgt,  Woodbridge.  The  sub^istricts  of  Or- 
ford  and  Wickbam  Market,  in  Plomesgate,  eon* 
sisting  of  the  parishes  of  Wickbam  Market, 
Blaxhall,  Chillesford,  Iken,  Orford,  Sudboume, 
Tudstall,  Wantisden,  Butley,  Campsey-Ash»„ 
Eyke,  Hacheston,  Marlesford,  and  Rendlesham* 

svaasY* 

Ckerteey,  Chertsey.  Staines,  except  the  parishes 
of  Cranford,  Harlington,  and  Harmondaworth 
(see  Uxbridge).  Tlie  sub- district  of  Egham,  in 
Windsor,  comprising  such  parts  of  the  parishes 
of  Egham  and  Old  Windsor  an  Ke  south  and  west 
of  the  road  leading  from  the  Thames,  nesr  Lea» 
therlake  House,  up  Prtesjt  Hill,  through  Bishops- 
gate  and  Hardimana,  to  ths  twenty-third  mile 
stone  on  the  Reading  Road,  and  the  whole  of  the' 
parishes  of  Sunning  Hill  and  'iliorpe, 

Croydon,  Croydon. 

Dorking,  Dorking, 

Eptom,  Epsom. 

Famham,  Famboroogh,  Farnham,  except  the  pariah- 
of  Bramshott  (a99  Midhunt^, 

Godalmmg,  The  parish  of  Gooalmisg.  Hambleton, 
except  the  panshes  of  Shalford,  St.  Martba^on* 
the-HiU,  and  Wonersh  (see  GvUdford). 

GuiUiford,  Guildford,  except  the  parish  of  GodsU 
ming  (see  Godahning).  The  parishes  of  Sbalford, 
St.  Martha-on-the-HiU,  and  Wonersh. 

Kinggton,  Kingston. 

Reigaie,  Godstone,  Reigate. 

Wandtworth,  Wandsworth  and  Claptiaffl,  Rich* 
mond. 

SUaRBT   MBTROPOLITAlf  DISTRICTS, 

1.  Southwark,  The  district  of  the  Southwark  County 
Court  of  Surrey  shall  include  the  Superintendent 
Registrar's  Districts  of  Rotherhithe,  Bermondsey, 
Saint  George  Southwark,  Saint  Glare*  and  Saint 
Saviour,  and  so  much  of  the  Superintendent  Re- 
gistrar's districts  of  Newington  and  Lambeth  aa 
lies  north  of  a  line  drawn  from  the  River  Thames 
at  Lsmbetb-stsirs,  along  the  middle  of  Church* 
streeti  and  LambeCb-road,  to  the  Westminster- 
road,  thence  along  the  middle  of  the  Westminster- 
road  to  Brook-street,  thence  along  the  middle  of 
Brook-street  snd  Lambeth-place  and  Garden- 
place,  by  the  south  side  of  the  Fishmongers' 
Almshouses,  to  the  High-road,  Newington  Butts, 
thence  along  the  middle  of  the  High-road,  New- 
inffton  Butts  to  Cross^tieet,  thence  along  the 
middle  of  Cross-street  to  the  Walwortb-road» 
thense  along  the  middle  of  the  Wdwortb-road  to 
Sast-ttreet,  thence  along  the  middle  of  East* 
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piaee,  Sioo<5>laee,  mnd  Bast-UiM,  «ntil  it  is  Mt 
•  hf  the  boandary  of  Saiat  Geofg«,  Soutbwsrk. 
9,  Lambelh,  The  distriet  of  the  Lambeth  County 
Court  of  Surrey^ball  ioclade  the  Superintandeat 
RegUtrar* •  district  of  CsmberweU,  end  eo  mueb 
of  the  Superintendent  Regtetrer'B  districts  of 
Lambetb  and  Newington  as  is  not  in  the  distriet 
of  the  Southvcserk  Countv  Court  of  Surrey,  and  so 
much  ol  the  Superintendent  Registrar's  district  of 
Greenwich  as  lies  west  of  the  Croydon  Railway. 

SUSSEX, 

Arundel,  Worthing,  except  the  sub-district  of 
Broadwater,  and  excepting  also  the  parishes  of 
Angroering,  Clapham,  East  Preston,  Goring, 
Kingston,  Patching,  and  West  Ferring  (see 
Worthint^). 

BrightoHf  Brighton,  Steyning,  except  the  parishes  of 
Buttolpbs,  Coombs  and  Sotnpting,  (see  Worthing) 
The  parishes  of  Ovingdean  and  Itottingdeon. 

Chichester^  Westbourne,  West  Hampnett.  Cbiches- 
ter,  including  ibe  parish  of  Sliiidon,  but  except' 
ing  all  the  rest  of  the  sub-district  of  Sutton  (see 
Petw«>rth), 

Cuchjielti,  Cuckfield.    The  parish  of  Wivelsfield 

Eosl  Grimtead,  East  Grinstead. 

Ifaitingi,  f Hastings,  Battle,  Rye. 

Horsham,  Horsham. 

Lnces,  Eastbourne,  Hailsbam,  Lewes,  except  the 
parishes  of  Wivelsfield,  Ovlngdeen,  ond  Rotting- 
dean  (see  Ckc^/eU  and  Br^kra).  UekSeld,  ex- 
cept the  parishes  of  Mav field  and  Rotherfield 
(see  Timhridge  WeiU). 

Midkwru^  Midburst,  except  the  parishes  of  Selfaav. 
Tillington,  Lods worth.  LurgashAlI.  and  North 
Chapel  (see  PeiwoHh).  The  pwish  of  Brnsa- 
shott. 

Ptheorik,  ^etwortli,  TbskehaB,  except  the  parish 
of  Finden  (see  Worthing  The  sub-district  of 
Sutton,  in  Chichester,  except  the  parish  of  Slin- 
don^  consisting  of  the  parishes  pf  Egdean,  Fittle. 
worth,  Coates,  Duncton,  Burton,  Barlavingtoo 
Sutton,  Bignor,  Bury,  Greatfaera,  Heyshott,  and' 
tything  of  West  Burton  (see  ChitkttUr),  The 
parishes  of  Selbsm,  TiUington,  Lodswortb,  Lor- 
gashall,  and  North  Chapel. 

Worthing^  the  sulnlistrict  of  Broadwater,  in  Wor. 
thing,  consistiog  of  the  paridies  of  Broadwater^ 
Dnrrington,  Heeoe,  Lancing,  and  West  1  erring. 
The  parishes  of  Buttolphs,  Coombe^  and  Sompt- 
ing.  7  he  parishes  of  Augmering,  Clapbam,  Eaat 
Preston,  Finden,  Goriag,  Kingaton,  Patching, 
West  Ferring. 

WARWICKaUIRB. 

Aleester,  A Icester^  except  the  parish  of  Ipsley  (see 
Bedditch), 

Athentofie,  Atherstone^  except  the  parish  of  Aosley 
(see  Nuneaton). 

BirmiHgham,  Aston,  Birmingham.  Kingsnorton, 
except  the  parish  of  Beoley  and  Chapelry  of 
Sroetbwick  (<ee  Wett  Bromuich  and  Btdditeh.) 
The  sub-district  of  Coleshill,  in  Meriden,  except 
the  parish  of  Church  Bickenfaill,  consisting  of 
the  parishes  of  Coleshill.  Lea  Marston.  Maxstoke, 
Sbustoke,  Sheldon,  Upper  Whitacre.  and  Lower 
Whitacre,  (see  SolViullS,  The  sub-district  of 
Handswortb  and  Perry  onr.  in  West  Bromwieh, 
consisting  of  the  pansb  of  Hsndsworth, 

Cov€ntry,  Corentrv,  Foleshill,  except  the  parishes 
of  Bedworth  and  Wolrey  (see  Hisuklejf  and  Nun- 
mton).  The  sub-district  of  Meriden,  in  Meriden, 
except  the  parish  of  Hampton  in  Aeden,  consist, 
lag  of  the  pariahes  of  Berkeswell.  Meriden,  Paok- 
Ifigtoa  GjaaA  and  UtUe,  Coriey,  Pillongley,  and 


'  Allesley,  and  the  chapelry  of  Coondcn  in  tkr 

psrish  of  Holy  Tr'&ily  {nee  SolikuWL 
NuHsaUn,  Nuaeaton.    The  parialMs  oc  Aaalaj  aad 

Bedworth. 
^Hh»  Rugby. 
Solikull,  Solihull.    The  parishes  of  Chardi  Bickea- 

hill,  and  Hampton  in  Arden. 
Southam,  Soutbam. 
Stratford,  Stratford,  except  the  sab-district  of  Weel- 

ton  Wawen  (see  Warwick). 
Tamvorthf  Tamworth. 
Warwick,  Warwick.    The  sub-district  of  Wootiea 

Wawen,  Beaudeeert,  Preston«Daggott,  qa^ertDa, 

Beariey,    and    WoWerton,  and    the   hamlet  of 

Langley. 

WESTMORELAND. 

AmhUsidey  The  sub-district  of  Ambleside,  in  Keadsl, 
consisting  of  the  parishes  of  Graamare  aod  Wis- 
dermere,  the  townships  of  Crook  and  Hogil,  sad 
the  chapelries  of  Kentmere,  ScavelynetSsr  aad 
OFcr,  in  the  parish  of  Kendal.  The  anb-district 
of  Hawkshead,  in  Ulverstooe,  constating  of  the 
parish  of  Hawkshead,  aod  the  chap^ries  ef 
Church  Conistooe  and  Torrer,  in  the  paruh  of 
UlFeratone. 

AppUby,  East  Ward. 

Kirkbif  Kendml,  Kendal,  except  the  aub-districts  of 
Ambleside  and  Kirkby  Lonsdale  (see  AmUmUe 
and  Kirkbtf  Lonsdale.) 

Kirkby  LotudaU,  Sedbergh.  The  sub-district  of  Kirk- 
by Lonsdale,  in  Kendal,  consisting  of  the  parish  of 
Kirkby  Lonsdale,  except  the  cliapelrr  of  Fir- 
bank,  the  townships  of  Holme,  Burton  in  Ken- 
dal, aod  Preston  Patrick,  in  the  pariah  of  Baitse 
in  Kendal,  the  township  of  Farletoo,  in  the 
pariah  of  Beetham,  aod  the  townahip  of  Frasean 
Riohsrd,  in  the  parish  of  Hevarshass.  The  sdb- 
district  of  Bentbam  in  Settle,  ooosistsag  of  the 
parishes  of  Bentbam,  and  Thornton  in  Lonadate, 
and  the  township  of  Clapham-cam>Kenby,  in 
the  parish  cf  Clapham.  The  chapelxj  of  Art* 
holme  with  Cawood,  the  townshipa  of  Melliic; 
with  Wrayton  and  Wenaington,  the  parish  ef 
Whittington. 

WILTSHIRE. 

Bradford,  Bradford,  escept  the  pariah  oTBroaj^h- 

ton  Gifford  and  chapelry  of  Atworth  (ace  Jlsfc- 

ham)* 
Calne,  Calne. 

Chippenham^  Chippenham. 
Devises,  Bevieea. 
Malmesbury,     Malmeabory,   Tetbury,    except   the 

parishes  of  Kiogseote,  Newington  Bagpathy  ssd 

Ozleworth  (see  Dursley). 
Marlborough^  Marlborongh,  Pewsey. 
M^ikthatts,  Melkaham,  except  the  pariahes  of  HB- 

perton  and  Trowbridge  (eee  TrawiNrid^).     The 

perish  of  Bronghton  Gifford  and  chapelry  of  Al- 

worth. 
Salisbury,  Alderbury,  Ameabnry,  Salisbnry,  Wiltsa. 
Swindon,  Crick  lade   and  Wootton   B«Baetc»   Hi^ 

worth  and  Swindon.       • 
Trowbridge^  the  parishes  of  Hilperton  aad  Tiav- 

bridge. 
TFarmiaster,  Wamiaatar. 
TKcfldatry,  Westbnry  and  Wborwalsdon. 

WOaCESTBRSUIRB. 

BrsMt^roos,  BromagroTO,  except  the  pariahoi  af 
AUecburch,  Costga  Uackett,  anii  Tardatan  («• 
JUdditch). 

Drvitwieh,  Droitwioh,  asoepl  the  parish  of  HarHe- 
biiry  and  hamlet  of  Upper  Mttton  (aaa  Kidhr- 
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DudUy,  Dudley. 

Stmhamt  fivMhaiB. 

KiddemktttMr,  Kidderminster.    The  ptrish  of  H«rt- 

leborj  end  hemlet  of  Upper  MittOn. 
J^tnhart,  Persbore. 
llidiite&.TbepiirieheeorTtrdebigg,  Ipsley,  BeoUj, 

Alvechurcby  end  Coetoa  Heckelt. 
Shifiton,  Sbipston. 
SU)urbridg€f  Stourbridge. 
Tenbury,  Tenburj. 
Upton,  Upton-on-SeTern. 
froreesier,  Worcester,  Murtlej. 

YOBBSRIIIB  (kAST  RIDINO). 

Bnerhy,  Beverley.  The  sab-districts  of  Braodsbar- 
ton  and  Homsoe,  io  SkirUugb,  ooosisting  of  the 

S Irishes  of  Atwiok,  Cetwiok,  GoxbiU«  Hornsee, 
raodsburton,  Mappleton  (except  tlie  tovrnship  of 
Great  Covrdea}»  Bewbolme,  and  Sigglestborne, 
the  townsnips  of  Dunnington,  in  the  parish  of 
Beeford,  of  Hempbolme,  in  the  parish  of  t«7en, 
and  of  Bon«rick»  in  the  parish  of  Skipaea. 

BridUnpoHt  Bridlington. 

Grmi  Driffield,  Driffield. 

Hedon,  Patrington.  The  parish  of  Hedon  and 
township  of  Preelon.  The  sub-distriet  of  Hum- 
Ueton,  in  Skirlangb,  oonststing  of  the  parishes  of 
HomUeton  and  Sproatley,  and  the  towaahips  of 
Garton-witb-Griinstoa»  JMej,  and  Wjton. 

HowdtH,  Howden. 

KingUm-om-HuU,  Kingston-oa-HuU .  Sculcoates, 
«sceptthe  parish  of  Hedon  and  township  of  Prea« 
ton  (see  Hedon),  Skirlaugh,  except  the  sub- 
districts  of  Brandsburton,  Humbleton  and  Horn- 
sea (see  BeverUy  and  Hedon) .    FocklingtoOi 

YOREsniBi  (wist  ridiko)« 

BonUleif,  Ecclesfield.  The  sub-districU  of  Penis- 
tone  and  Wortley  in  Wortlejr,  consistinR  of  the 
townships  of  Gunthwaite.  Ingbirch worth,  Lang- 
sett,  Hoaabelf,  Hoylaadswayne,  Penistoae,  Ox- 
spring,  Thurlstone,  Thargoland,  Wortley,  Tan- 
kersley. 

Bmton,  Tadcaster.  The  townships  of  Linton  and 
Wetberbj. 

Bradford,  Brsdibrd. 

I>tfiw6ttry,  Dewsburj. 

DoneaUer,  Doncaster. 

Oev^,  Goole. 

J^ml^mg,  UaUfar. 

H^Ui^ink,  Tbo  townships  of  Anstonley,  Holme, 
Honley,  Nether  Thong,  a|id  Upper  Thonr,in  the 
parish  of  AUnondbury.  The  parish  of  Kirkbar- 
con,  except  the  townships  of  Kirkbarton  and 
Shellej  rsee  Huddenfield). 

Huddertfield,  Huddenfield,  including  the  townships 
of  Kirkbarton  and  Shelley,  but  excepting  the  rest 
of  the  parish  of  Kirkburton,  and  excepting  also 
tlM  townships  6f  Austonley,  Holme,  Honley, 
Kether  Thong,  Upper  11iong,ia  the  parish  of 
AfaBondbory  (see  tfe/s^rtA). 

Ke^gUey,  Keigbley. 

iSJMrsiiorougfc,  Kaaresboroagh,  except  the  town- 
ships of  Linton  and  Wethsrby  (see  Boiton). 

2>fd#«  Leeds,  Hanslet. 

OUey,  OUey. 

PonUfraet,  Fontefracti 

fUpam,  Pateley  Bridge,  Ripon. 

¥ioih£rham,  Rotberham. 

SmddUworthf  Saddleworth. 

Se/^y,  Selby. 

^ettU,  Settle,  except  the  sub-district  of  Bsnthnn 
(sM  Kirkty  LmudmUi). 

Slipetfie,  Skiptoa. 

nWrisSf  Thome. 


Todmorden^  Todmorden. 
Waiefield,  Wakefield. 

YORKSHinB   (nOBTH  RXOXMO). 

Batingweld,  Easingwold. 
Hetmeley,  Helmsley. 
Leyhurn,  Aakrigg,  Bedale,  Leybura. 
"New  Malton,  Mai  too,  Pickering. 
Northallerton,  Northallerton. 
Richmond,  Reetb,  Richmond. 
Scarborough^  Scdrborough. 
Stoketley,  Stokesley,  Guisboroogh. 
Thirdk,  Thirsk. 
WhUby,  Whitby. 
York,  York. 


Llangefni^  Anglesey.  The  sub-district  of  Bean* 
mans,  m  Bangor  and  Beaumaris,  being  all  the  re* 
maining  part  of  the  Isle  of  Anglesey. 

BRRCXNOCKSBIRE. 

Brecknock,  Brecknock. 
Builth,  Builth. 
Criekhowell,  Crickhowell. 
Hay,  Hsy. 

CABRMARTHBNSBXRB* 

CaermaHhen,  Csermartheo. 

Umtdeili^amr,  Llaadetlofawr. 

LUtndovery,  Llandorery. 

LinueUy,  Llaaelly. 

Newooitle  in  Emlyn^  Newcastle  in  Emlyn. 

CARNARTONSHIRB. 

ficMMr,  BsBgor  and  Beaumaris,  sxospt  the  Sttb<> 

district  of  Beaumaris  (see  LUmgrfni^. 
Carnarvon,  CamarTon. 
Conway,  Conway. 
Portmadoc,  Festiniog. 
Pwllheli,  Pwllheli. 

CAROIOAWSBIRB. 

Aberayron,  Aberayron. 
Aberyetwith^  Aberystwith. 
Cardigam,  Cardigan. 
ZiSMjMter,  Lampeter,  Tregaron. 

UBRBtOBSBlftB. 

Denbigh,  The  sub-district  of  Denbigh  in  St.  Asaph, 
consisting  of  the  parishes  of  Denbigh^  Hewllan» 
Llansannan,  and  Llanefydd.  The  parishes  of 
Rodfarry  and  Llanfairtolhsiam.  The  parishes  of 
Naatglyn,  Llsnrfaaiadr,  Llandymog,  and  Llan- 
gwyfaa. 

LlanrwMt,  Llanrwst. 

Ruabon,  The  sub-district  of  Roabon,  in  Wrexham, 
coDsistiag  of  the  parishes  of  Ruabon  sad  Er1>e- 
stock.  The  parish  of  Chirk,  in  Oswestry.  The 
parish  of  Llangollen,  in  Corwen. 

Rmthiu^  Rathin,  except  the  parishss  of  Nsntglyn, 
Ltamrbaiadr,  Llandymog  and  Llangwyfaa  (see 
Denbigh),  _ 

Wrexham,  Wrexham,  except  the  sub-district  of  Bu- 
abon,  sad  the  townships  of  Agdeo,  Bradlejr*  Chid- 
low,  Chorlton,  Cuddington,  JVlalpas,  Newton  bf 
Mslpas,  Oldcastle,  Qyerton,  Shocklach  Church* 
ShocUaeh  Oriatt,  Stockton,  Whichaugh,  Wig-  ^ 
land,  and  the  ebapsliry  of  Tbrespwood  (see  Rushsa^ 
and  Whiiekwreh).  The  sub-district  of  Orertony 
in  Ellesmere,  consisting  of  the  parish  of  Overtoa 
and  township  of  Penley. 

ftfiimniRS* 
HMywelt,  Holywell,   except  the  snVdistricU   of 

Mold  sod  Fiiat,  (see  MMI). 
Mold,  The  sub-districU  of  Mold  and  FUait»  fal  Half 
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well,  conaiftiDg  of  the  piHtbes  of  Mold.  Cilcen, 
PliDt,  HalkiD,  Nortbop,  and  the  chapeliy  of 
Norqui*. 
Su  Ataph,  St.  Asapb,  except  the  eub-dietrict  of 
Denbigh,  end  the  periebee  Bodferrj  and  Llan- 
ftirtalbaiarn  (tee  Dimbigk). 

CLAMOROANIBIRI. 

Bridgwd,  Bridgend  and  Cowbridge, 
Cardiff,  Cardiff. 
MertSyr  Tydfil,  Meribyr. 
Ntath,  Neatb. 
Smanna,  Swansea* 

MSBI0NETI18HXRE. 

Bala,  Bala, 

Cmmen,  Corwen,  except  the  pariah  of  Llangollen 

(see  Ruabott), 
T>olg€lly,  Dolgell/. 

M0KTG01IBRY8HIRP. 

Llanfyllin,  Llanfyllin,  except  the  parishes  of  Llan- 
faircaereinion  and  Llangyniew  (see  Welchpoot). 

Uanidlon,  The  sub-districts  of  Upper  and  Lower 
Llanidloes  in  Newtown  and  Llanidloes,  consist- 
ing of  the  pariabes  of  Llanidloes,  Llangirrigg. 
and  TrefEglwys. 

Maehynnlleth,  Machynlleth. 

Newtown  f  Newtown  and  Llanidloes,  except  the  sub- 
districts  of  Upper  and  Lower  Llaniuloea  (see 
LUniidlcei),  The  parishes  of  Llandyssii  and 
Llanmerewig. 

Wtlehpool,  l^lontgomery,  except  the  parishes  of 
Llandyssii,  Llanmerewig,  and  Church  Stoke  and 
townanip  of  Aston  (see  Newtown  and  Bishops- 
cattle).  The  pariabes  of  Lknfaireaereinion  and 
Llangyniew. 

PEIIDROKRSUfRS. 

Haverforduest,  Harerfordwest. 
Narherth,  Narbertb, 
Ptmbrol^,  Pembroke. 

RADNOR. 

Pref««t>ii#y  Knighton.  The  sub- district  of  Presteigne, 
in  Presteigne  and  Kington,  consisting  of  the 

Sarisbes  of  Byton,  Csscob,    Upper    Kinsbaro, 
[nill,  Lingen,  Norton,  Pilletb,  Presteigne,  and 
"Whitton. 
JRhaiadr,  Rhaiadr. 

Wbi.  L.  Batiiurst. 


TESTIMONLAL  TO  MR.  ANDERTON. 

Wa  always  rejoice  n  be  opportunity  of 
making  known  any  nononr  or  distinction  con- 
ferred on  members  of  the  profession,  and  there* 
fore  record  the  following  testimonial  regarding 
the  valuable  services  rendered. to  the  Irish 
Society  by  Mr.  Andertan,  the  solicitor.  We 
the  more  gladly  notice  this  public  reward  of 
honourable  exertion  on  account  of  the  services 
long  ago  rendered  to  the  profession  when  Mr. 
Anderton  was  Secretary  of  the  Metropolitan 
Law  Society. 

**  At  a  court  of  the  Honourable  the  Irish  So- 
oety,  held  in  the  Irish  Chamber,  GuUdhall, 
London,  on  Wednesday,  the  10th  day  of  Feb- 
ruary, 1847, 
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"John  Hum  phsrt,  Eso^,  Alderman,  M.  P^ 
Governor,  in  the  chair, 

"  It  was  unanimously  resolved.  That  thie  »• 
ciety  desire  to  acknowledge  the  deep  sense  thef 
entertain  of  the  value  of  the  services  rendeied 
by  their  respected  colleague  James  Andeiioo, 
Esq.,  in  Uie  honourable  and  responsible  atm- 
tion  of  Deputy-Governor,  during  the  past  year, 
for  the  valuable  assistance  which  he  bai 
afforded  in  their  deliberations,  and  for  ha 
courteous  and  impartial  demeanour  when  ^- 
siding  over  them,  and  upon  all  occasions.  Tbe 
Society  desire  especially  to  recognise  the  jn^ 
cious  and  discnminating  attention  dtsphfed 
by  him  whilst  visiting  their  estates  in  tbc 
county  of  Londonderry,  with  a  depntation  of 
the  Society,  and  for  the  able  report  presented, 
with  reference  to  this  important  portion  of  tbdr 
trust,  for  his  practical  suggestion  for  the  ion 
provement  ot  the  Society's  estates,  the  pcoc* 
perity  of  their  tenantry,  and  of  the  prorince  of 
Ulster  in  generaL 

''The  society  cannot  omit  notidng  vith 
much  approbation,  the  able,  prudent,  and  die- 
interestea  co-  operation  of  theDeputy-Goronur, 
in  the  conduct  of  a  protracteu,  difficnlt,  and 
costly  Utigation  with  the  Bishop  of  Derrr,  the 
termination  of  which  was  greatly  facilitated  by 
his  advice  and  assistance;  and  the  Society 
desire  to  offer  to  him  their  best  >9rishe«  for  a 
long  continuance  in  his  present  car^  of  pohfic 
usefulness  and  private  estimation. 

"John  E.  Da  vies,  SetfHvjf," 


ANALTnCAL  DIGEST  OF  CXto. 

RBPORTBD  IN   ALL  THE   COUafS. 

tfoutU  of  ®ommon  SLafp. 

GROUNDS    OF  ACTION  AND  P^iy- 
CIPLES  OF  THE  COMMON  LAW. 

AGENT. 

Agent  ofaaent. — No  prionty  with  prmdfti* 
— A,  being  defendant  in  an  action  brought  hf 
B.,  paid  the  debt  and  costs  to  his  own  cooiitTy 
attorney  for  transmission  to  B.  The  attoiaey 
sent  a  cheque,  exceeding  the  amount,  to  bu 
own  town  agent,  directing  him  to  pay  the  debt 
and  costs  out  of  it.  The  agent  aduiowledged 
the  receipt  by  letter  to  the  country  attoni^, 
and  therem  promised  to  apply  the  money  as  «- 
rected ;  but  he  retidned  it  m  reductioa  of  * 
debt  due  to  him  from  the  attorney. 

Held,  that  thei]e  was  no  sufficient  priority  to 

support  an  action  for  money  had  and  recoicd 

by  A»  against  the  agent    Cobb  v,  Beeke,6 

a  B.  930. 

Cases  cited  in  the  jodgment :  Lilly  ▼.  Hiri*  ^ 

A.  &  £•  548  ;  Williams  r.  EToivtt,  14  W. 

582;  Bsron  v.  Huabsnd,  4  B.  &  Ad.  611} 

Howell  r.  Bate,  5  B.  &  Ad.  504;  Moodxr. 

Spencer,  S  D.  &  K.  6. 

AGEBBMSNT. 

SeeLetue. 

AMENDS,  TENDER  OF. 

See  Damage  Feasant, 


Ana^iieaD^ui^Ca»$i9  Comii  4^  Cowmum  Law, 


BAIISRUPT* 


Se0  Cimiraei. 


BARON  AND   FXMB. 

1*  Aeii  qf  wife, — Surrender  by  attorney, — In 
the  manor  of  L.,  in  Cumberluid»  the  custom  of 
tenmv,  (called  tenant>rigfat),  U  that  the  free- 
hold is  in  the  lord,  and  Uie  tenant  holds  of  the 
lord,  to  him  and  his  heirs  for  ever,  according 
to  the  custom  of  the  manor,  at  fixed  rents  and 
services.  A  fine  is  paid  on  every  admittance. 
On  alienation,  a  deed  of  hargain  and  sale  is 
executed  by  the  alienor  to  the  ahenee,  which 
the  alienor  brings  into  court,  whereupon  the 
steward,  by  proclamation,  calls  upon  any  one 
to  come  forward  who  can  say  why  the  alienor 
shall  not  surrender  into  the  hands  of  the  lord ; 
he  then  says  to  the  alienor,  *'  you  surrender 
into  the  hands  of  the  lord,  to  the 'use  of  the 
alienee,  his  heirs  and  assigns ;  are  you  content 
to  make  this  surrender  ?''  On  the  alienor  as- 
senting, the  steward,  by  proclamation,  calls  on 
any  one  to  come  forward  who  can  say  why  the 
alienee  should  not  be  admitted  tenant.  Then 
the  steward  savs  to  the  alienee,  "  In  the  name 
of  the  lord  I  admit  you  tenant,  to  hold  to  you, 
and  your  heirs  and  assigns,  according  to  the 
custom.'^  The  jury  then  present  the  alienee 
aa  tenant  on  the  alienation  of  the  alienor,  to 
hold  to  him,  his  heirs  and  assigns,  according 
to  the  custom :  the  bargain  and  sale  recites  a 
licence  from  the  lord  to  alien,  which,  after  the 
admittance,  is  indorsed  on  the  deed  of  bargain 
and  sale ;  the  licence  is  a  notice  of  course,  and 
a  fixed  sum  is  paid  for  it.  When  a  married 
woman  conveys,  she  and  her  husband  execute 
the  bargain  and  sale  in  court;  the  wife  is  then 
separately  examined,  and  after  that,  the  pro- 
ceedings go  on  as  before  stated :  or  the  husband 
and  wife  may,  out  of  court,  execute  the  bargain 
and  sale,  and  surrender,  before  the  lord,  his 
steward  or  deputy,  who  examines  'the  wife  se- 
paratelv.  Surrenders  out  of  court  may  be 
made  by  or  to  the  parties  themselves,  or 
their  attorneys:  the  surrender  maybe  made 
to  the  lord  himself,  or  his  steward  or  deputv. 
In  all  cases  the  surrender  is  stated  to  be  made 
to  the  lord;  and  the  admittance  afterwards 
may  take  place  either  in  or  out  of  court.  The 
surrender  and  admittance  are  in  all  cases 
entered  on  the  rolls. 

A  married  woman,  who  before  her  marriage 
had  been  admitted  as  tenant,  executed,  joinUy 
with  her  husband,  out  of  court,  a  bargain  and 
sale  being  previously  examined  by  the  deputy 
steward.  By  the  deed,  the  husband  and  wife 
"granted,  bargained,  sold,  aliened,  surrendered, 
set  over,  and  confirmed  "  (with  the  lord's  li- 
CTence)  to  the  alienee,  according  to  custom ;  then 
followed  a  clause,  by  which  the  husband  and 
wife  ''do,  and  each  of  them  doth,  hereby, 
severally  and  respectivelv  ordain,  constitute, 
and  appoint  'J,'  their  and  each  of  their  several 
and  respective  attorney,  for  them,  and  in  each 
or  either  of  their  sevend  names,"  at  the  next 
or  other  court,  to  surrender  into  the  hands  of 
the  lord  according  to  the  custom. 

At  a  court,  holden  after  the  urife's  death,  but 


in  the  life  of  her '  husband,  J.  aurrendered  to 
the  lords  and  the  alienee  was  admitted.  The 
entry  was,  that  the  husband  and  wife  b^  J., 
smrendered  to  the  lord  for  the  use  of  the 
alienee. 

On  a  case  stating  the  above  facts:  HM,  1. 
That  the  surrender  to  the  lord  was  an  essential 
part  of  the  alienation ;  and  that  the  bargain  and 
sale,  without  such  surrender,  did  not  pass  the 
estate. 

Per  Lord  Denman,  C.  J.,  especially  as  the 
case  concluded  by  stating  the  question  to  b^ 
whether  the  deed  of  bargain  and  sale,  and  the 
surrender  and  admittance,  were  sufficient,  com- 
plete and  valid,  as  against  the  heir. 

2.  That  J.,  as  attorney  for  the  husband,  had 
no  power  to  surrender. 

3.  That  assuming  J.  to  be  lawfully  consti- 
tuted attorney  for  the  wife,  (and,  per  Patteson, 
J.,  semble,  he  was  not),  the  power  expired  by 
her  death,  and  the  surrender  was  therefore, 
void.     Graham  v.  Jackson,  6  Q.  B.  811. 

Cases  cited  in  tbe  judament:  Bingham  t.  Wood- 
gate,  I  Russ.  &  M.  39,  750  ;  Doe  d.  Earl  of 
Carlisle  t.  Towns,  2  B.  &  Ad.  585. 

2.  Wife's  propertif. -^Promissory  no/e.— A 
feme  sole,  payee  of  a  promissory  note,  payable 
with  interest,  married,  and  her  husband  sur* 
vived  her :  Held,  in  an  action  on  the  note  by 
her  administrator, — 1.  That  the  note  did  not 
become  the  property  of  the  husband,  but  passed 
to  her  administrator,  though  the  husband  had 
received  the  interest  during  her  life ;  fnr  that 
he  did  thereby  reduce  the  chose  in  action  into, 
possession. 

2.  That  the  payment  of  such  interest,  in  the 
wife's  life,  to  the  husband,  within  six  yean 
before  action  brought,  must  be  considered  as 
made  to  lum  in  the  character  of  agent  to  the 
wife,  and  was  an  answer  to  a  plea  of  the  Statute 
of  lAmitations. 

3.  That,  under  stat.  ^k7  Vict.  c.  85,  s.  1, 
the  husband  was  a  competent  witness  in  such 
action  to  prove  the  payment  of  interest.  Hart 
V.  Stephens,  6QLB.  937- 

Cases  cited  io  the  judgment :  Richards  v.  Bioh« 
ards,  «  B.  &  Ad.  447;  Gatew  y.  Madeley,  6 
M.  fie  W.  4«S* 


BILL  OF  BXCHANGE. 

See  Estoppel, 

BYE-LAW. 

The  governors  were  empowered  by  the 
charter  to  make  bye-laws,  and,  in  1748,  they 
enacted  a  bye-law,  requiring  certain  ^ualifica-" 
tions  in  the  future  master,  and  ordainuig,  (for- 
the  encouragement  of  well-qualified  persons  to 
accept  the  office,)  that  no  Master  should  there- 
after be  displaced,  removed,  or  removable  from 
the  office,  unless  some  sufficient  cause  of  com-, 
plaint  should  be  exhibited  in  writing  against 
such  master,  and  signed  by  the  governors  and 
their  successors,  and  the  same  cause  of  com- 
plaint be  first  allowed  of  and  declared  by  them 
to  be  a  sufficient  cause. 

Held  by  both  courts  that  the  governors  had 
no  right  then  to  limit  the  discretion  given  by 
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the  diarter»  and  that  the  b^e-law  waa  void. 
Reff.  V.  QaoernoTi  o/  Darknffton  Sckooi,  6 
Q.  B.  683. 
And  aea  Charter. 

CHARTER. 

Removal  of  Schoolmaster  without  hearing  ta 
(i^tfiic«.— Q^ueen  Elizabeth,  by  charter,  founded 
and  endowed  a  grammar  school  at  D,,  and  in- 
corporated certain  persons  and  their  successors 
as  governors,  and  granted  to  them,  for  ever, 
full  power  and  authority  from  time  to  time  of 
electing,  nominatinf;  and  appointing  a  master 
and  usher  of  the  said  school  so  often  as  to  them 
and  their  successors,  or  the  major  part  of  them, 
occasion  them  moving  thereto,  should  appear, 
and  of  removing  the  same  master  or  usher  from 
the  said  school,  according  to  their  sound  dis- 
cretion»  and  of  placing  or  appointing  other  or 
others  more  fit  in  their  stead  or  steads. 

He/d,  by  the  Court  of  Queen's  Bench,  and 
by  the  Court  of  Exchequer  Chamber,  affirming 
theu- judgment,  that,  by  the  terms  of  the  charter, 
the  governors  might,  in  their  discretion,  remove 
a  master  without  summons  or  hearing,  and 
although  no  charge  against  htm  had  been  ex- 
hibited to  them.  Reg.  v.  Governors  qf  Dar- 
Imgttm  School,  6  Q.  B.  682. 

Case  eited  ia  the  judgment :  Rex  v.  Mayor  of 
Stratford -OB- Aron,  1  Lev.  <91. 

And  aee  Bye-Xiotp. 

CHARnBR-PABTT. 

1.  CojMfmc/toji.  —  Bv  a  charter-party  the 
owner  of  the  ship  agreea  that  she  should  pro- 
ceed direct  to  Ichaboe,  and  there  load  a  full 
and  complete  cargo  of  guano,  by  the  ship's 
boats  and  tackle,  and  by  the  labour  of  the  crew, 
and  being  so  loaded,  should  proceed  therewith 
to  Cork  or  Falmouth,  &c.,  and  deliver  the 
same,  on  being  paid  freight  at  4Z.  6s.  per  ton, 
restraint  of  princes  and  rulers,  the  acts  of  God 
and  the  Queen's  enemies,  and  perils  of  naviga- 
tion, always  excepted.  Twenty-one  working 
days  to  be  allowed  to  the  charterers,  if  the  ship 
were  not  sooner  discharged,  at  the  port  of  un- 
loading. The  charteran  to  ship  bags  and  other 
materials  reqninte  for  loading  the  ship,  and  to 
supply  the  stores  for  the  vessel  at  cash  prices 
for  the  voyage,  and  to  deduct  the  amount  from 
the  balance  of  freight;  but  in  the  event  of  the 
vessel  being  lost,  or  any  other  unforeseen 
causes  preventing  the  completion  of  the  charter- 
party,  the  owner  agreed  to  pay  the  charterers 
the  amount  of  their  disbursements  for  such 
stores. 

To  a  declaration  on  this  charter-party,  alle^- 
in^  as  a  breach  of  it,  that  the  defendant,  the 
ehipowner,  did  not  load  a  full  and  complete 
cargo  of  guano  on  board  the  ship  at  Ichaboe, 
he  pleaded  a  plea,  which  stated  in  substance, 
that  he  was  prevented  from  doing  so  by  an  un- 
foreseen cause,  vis.,  that  on  the  arrival  of  the 
ehip  at  Ichaboe,  and  within  a  reasonable  time 
afterwards,  no  suano  was  to  be  found  there ; 
and  that  he  paid  to  the  plaintiffs  the  amount  of 
theiv  disburaementa  for  stores  for  the  vesaeL 

Held,  that  thia  plea  was  bad  in  substance^ 


for  that  the  fact  of  no  guaoo  bring  to  be  foond 
was  not  such  an  "  unforeseen  cause  prevenupg 
the  completion  of  the  charter-party ,"  as  eitfMed 
the  defendant  to  pay  the  amount  of  the  dis. 
bursements,  and  that  the  charter-party  wm  at 
an  end,  but  that  he  was  neverthelesa  honad  by 
his  positive  contract  to  load  a  fall  cargo.  ntB§ 
V.  Sughrue,  15  M.  &  W.  253. 

Case  ciied  iu  th«  judgment :  Maitjuis  of  Bate  t. 
Thompson,  IS  M.  &  VV.  487. 

2.  Freight,'-\  charter  party  atipnlated  tbt 
the  ship  should  proceed  from  London  to 
Bombay,  and,  being  there  loaded,  should  pro- 
ceed to  London,  and  discharge  in  any  docktk 
freighters  might  appoint,  and  deliver  her  cargo 
"  on  being  paid  freight  at  and  after  the  rate  of 
4/.  per  ton,"  &c.  By  a  subseqaent  danse  k 
was  stipulated,  that  the  freight  was  to  be  paid 
"  on  unloading  and  right  ddivcry  <rf  the  caige, 
in  cash,  two  months  after  the  vessers  invsrd 
report  at  the  custom  house."  HeU,  that  upoa 
the  construction  of  these  stipulations  taken  to- 
cher, the  freight  was  not  payable  until  two 
months  after  the  inward  report^  and  the  ship- 
owner had  not,  after  the  cargo  was  dischirgwi 
pursuant  to  the  charter  party,  any  lien  thersoa 
for  the  freight.  Alsager  v.  Si.  Kathena^s 
Dock  Company,  U  M.  &  W.  794. 

CONSIDERATION. 

See  Guarantee. 

CONTRACT. 

1.  Construction.— B.  engaged  to  supply  an 
engine  and  boilers  for  a  steam  vessd  oC  A^ 
"  in  conformity  to  the  drawings  and  spedka^ 
tion  fumiahed  by  C. ;  the  engine  to  be  got  up 
under  the  superintendence  of  C^and,  vhea 
approved  by  nun  at  the  works,  to  be  delivend 
by  JB.  into  the  East  India  Docks,  when  BJi 
liability  ceases.  One  of  the  terms  contained  ia 
the  apecification  was,  that  the  engine,  &&> 
shoula  be  completed  withiu  two  momihs :  HtH 
that  time  waa  of  the  esaenoe  of  the  contxad, 
and  that  jB.  was  liable  to  an  action  at  th«  ait 
of  A.  for  not  delivering  the  engine  and  boikis 
within  the  two  months.  Wmskmrgi  t.  JMif* 
2  C.  B.  253. 

2.  Construction, — Securiig  brfore  ddiaeryj 
goods.  — The  plaintiffa  contracted  to  fit  up  for 
the  defendant  a  brewerv  at  the  houae  of  a  third 
peraon,  the  whole  to  be  fixed  compleU  ktt 
certain  sum,  nothing  being  said  abont  the  tine 
or  mode  of  payment.  When  a  portion  of  the 
work  waa  done,  the  plaintiirs  rttused  to  cooh 
plete  it  without  security,  which  the  defiendaat 
refused  to  give.  In  an  actkm  against  the  de* 
fendant  for  not  permitting  the  plaintiffii  to  pro- 
ceed with  or  complete  the  work,  or  paymg  kf 
what  was  done,  it  was  left  to  the  joiy  to  saf  by 
whose  default  the  work  waa  atopnsd.  The  yBj 
having  found  a  verdict  for  the  oelendaal,  the 
court  dodhied  to  intecfos.  Foirfffcs  n 
Wilkinson,  2  C.  B,  349. 

3.  Goods  sold  and  deUoered.^ThadetadM 
oidered  of  the  plaintiff  fiDodoaen  of  port  nd 
two  doaen  of  sherry^  with  the  nndsnla 
thaftifitwevs«Qt  approradLhs  liumld 
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it.  The  plaintiff  seat  him  /our  dozen  of  port 
and  four  doien  of  sherry.  The  defendant  was 
not  satisfied  with  its  qoality,  and  returned  the 
whole,  except  one  bottle  of  the  port  and  one 
dozen  of  the  sherry,  with  a  letter  to  the  plain- 
tiff^  in  which  he  stated  that  his  order  was  for 
two  dozen  of  each  Idnd  of  wine ;  that  he  should 
not  have  refused  to  keep  the  four  dozen  if  the 
ouality  had  suited  him ;  but  that  he  returned 
the  four  dosen  of  port,  minus  one  bottle  which 
he  had  tasted,  and  three  dozen  of  the  sherry : 
Held,  that  the  defendant  was  liable  only  for  the 
price  of  the  wine  he  actually  kept.  Hart  y. 
MilU,  15  M.  &  W.  85. 

4.  Assignees  of  bankrvpt. — Amount  of  da- 
mages,— B,,  being  indebted  to  the  defendant 
in  the  som  of  500/.,  for  the  price  of  goods 
sold  to  him,  and  being  pressed  for  the  part 
paym^t  of  the  debt,  handed  to  the  defendant 
a  bill  of  exchange,  drawn  by  himself,  for  600/., 
which  the  defendant  agreed  to  discount,  on 
the  terms  of  retaining  to  his  own  use  the  sum 
o£  100/.  and  the  discount,  and  paying  over  the 
difference  to  B,;  he,  however,  retained  the 
bill,  and  paid  not  part  of  the  proceeds  over  to 
B.  B.  shortly  afterwards  became  bankrupt : 
Held,  that  his  assignees  were  entitled  to  re- 
cover from  the  defendant  the  full  amount  of 
the  bill,  minus  the  100/.,  and  si^ch  discount  as 
the  jury  should  find  to  be  receivable  by  the 
defendant.  Alder  v.  KeighUy,  15  M.  &  W. 
117. 

Case  cited  io  the  iudgmeat:  Hill  v.  Smi(fa,  IS 
M.&W.618. 

5.  Damaaes,  non  deUvery  of  shares. — In  an 
action  for  me  non-delivery  of  shares  on  a  given 
day,  pursuant  to  eontract,  the  proper  measure 
of  dami^ies  is  the  difference  between  the  con 
tract  price  and  the  market  price  on  the  day 
when  the  contract  was  broken.  Shaw  v.  Hoi- 
land,  16  M.  &  W.,  136. 

Cise  cited  in  tbe  judgment :  Gainsford  v.  Car- 
roll, 8  B.&C.624b 

CONSPIAACT. 

Cenpomnd  felom/. — buitimg  a  third  pertom 
to  hrimg  a  ami  aetiam  without  probtdde  cmue. — 
One  joint  tort-feasor  cannot  maintain  an  action 
afpaoMt  another,  for  an  injory  arising  out  of 
tne  illegal  tmsaetioB  in  which  they  have  been 
jointly  engaged. 

A  dedaration  in  case  stated  that  B.  (the 
«lelendant)  had  charged  C.  with  embeaslement; 
tbat  it  waa  agreed  between  B.  and  Jl  (the 
plaiatifi)  that  B.  should  abstain  from  prose* 
cuting  C.  «*  and  that,  ia  consideration  thereof, 
C  should  draw,  and  A,  should  accept,  a  bill 
of  exchange,  and  that  C*  should  indorse  the 
same  to  tiu  defendant.  The  declantion  then 
ivent  on  to  aver,  that  a  bill  was  drawn,  ao- 
ccpted,  and  indoraed  to  B.,  pursuant  to  this 
i*djiiVLyl  and  illegal  agfsement;  that  B.,  well 
kjBowang  tha  Illegal  nature  of  the  transaction, 
EUid  that  A,  was  not  Uable  at  law  to  pay  d&e 
atfMMUit  of  the  biU,  and  that  there  waa  no  rea- 
sonable or  probable  cause  for  suing  him  there- 
in, conspired  with  O^  a  pauper,  that  the  bill 
iluNiId  be  in  bond  to  !>•»  and  that  iX  should 


sue  A.  upon  the  hill,  for  the  sole  benefit  of  B  / 
and  that  an  action  was  accordingly  brought  by 
D.  against  A.  in  the  Exchequer,  in  which  A. 
obtained  a  verdict,  on  the  ground  of  the  ille- 
gality of  the  consideration  for  the  acceptance, 
but  was  unable  to  obtain  his  costs  in  conse- 
(]uence  of  the  insolvency  of  D.  .•  Held,  that, 
inasmuch  as  A.  could  not  make  out  his  case 
except  through  the  illegal  transaction  to  which 
he  himself  was  a  party,  the  action  would  n  ot 
lie :  Semhk,  that  no  action  will  lie  agunst  a 
party  for  inciting  a  third  person  to  bring  a  civil 
action  against  the  plaintiff  without  reasonable 
or  probable  cause.  Fivas  v.  Nicholls,  2  C  B. 
501. 

Case  cited  in  tbe  jadgment:  SbnpsoD  v.  Bloss» 
7  Tauot.  246. 

COPYHOUIS. 

1.  Term  of  admittance — how  operative. — By 
the  written  customs  of  the  manor  of  Hackney, 
(confirmed  by  stat.  21  Jac.  1,  c  6,  private,) 
every  person  to  whose  use  lands  are  surren- 
dered "ought  to  come  within  three  years" 
after  the  surrender  is  presented,  and  be  ad- 
mitted (sect.  34) :  Held,  that  this  custom  was 
only  for  the  benefit  of  the  lord,  who  might 
waive  it,  and  grant  a  valid  admittance  after  the 
expiration  of  the  three  years. 

Therefore,  where  P.,  copyholder  of  the 
manor,  surrendered  to  the  use  of  W.,  who  was  t 
admitted  mote  than  three  years  after  present* 
ment  of  the  surrender :  Held,  that  W,,  after 
admittance,  might  maintain  ejectmeiit  against 
P.  and  all  claiming  under  her.  Doed,  JVarwuA 
V.  Coombes,  6  Q.  B.  535. 

3.  Seizure  quomsfue.-^R^/usal  to  admit  heir» 
— Suggested  right  tn  other  parties, — ^The  heir 
of  copyhold  lands  not  aj^earing  on  proclani»» 
tion,  the  lord  seized  quousque.  Afterwards 
the  heir  daimed ;  and  the  lord  declining  to  ad- 
mit him,  on  the  supposition  that  another  paitf 
had  title*  the  heir  obtained  a  rale  aifi  for  a 
mandamus  to  admit.  On  discussion  of  Ite 
rule,  it  was  ordered,  by  consent  of  the  heir  and 
lord  (no  otho*  party  appearing),  that  an  cjec^ 
ment  should  be  brought  to  try  the  right,  the  heir 
being  lessor  of  die  plaintiff,  and  the  lord  de« 
fendant ;  and  that  the  rule  for  a  mandamus 
should  be  enlarged  in  the  meantime ;  andtha 
parties  agreed  to  waive  technical  objections  on 
the  trial. 

The  heir  proved  title;  and  the  defendant  pot 
in  a  will  of  the  ancestor,  devising  the  lands  to 
the  London  Annuity  Society.  No  further  evH 
dence  being  given  for  the  defendant,  the  jud^ 
left  the  case  to  the  jury  on  the  proof  of  title  in 
the  lessor  of  the  phintiff ;  and  the  plaintiff  had 
a  verdict. 

On  notion  to  eater  a  non-sait,  cause  being 
shown  at  the  same  time  against  the  rale  msi 
for  a  mandamus:  HeU  that  plaintiff  was  en- 
titled to  rvover,  for  that  the  lord,  thoufth  h0 
had  aabed  quouM|ae,  could  not  hold  agnnst 
the  heir  on  the  mere  proof  of  a  devise  to  partiea 
who  had  not  daimad  admittance!*  and  of  whom 
nothing  was  known.  Rule  lor  a  non-anit  die- 
chMged.    Bole  fior  a  mandamus  awda  abia* 
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Itte.    Doe  d.  Le  Kew  r.  Harriitm,  6  Q.  B. 
631, 

COPYRIGHT. 

Of  Books. — In  a  case  for  infringement  of 
copyright  of  a  book,  intitled  "  Evening  Devo- 
tions, &c.,  from  the  German  of  C.  C.  Sturm," 
the  defendants  pleaded  that  Sturm  had  written 
reliffious  works  in  the  German  language,  which 
had  been  translated  into  English,  and  were 
much  valued ;  that  the  plaintiff  employed  one 
H.  to  write  the  book  mentioned  in  tne  declara- 
tion, and,  with  intent  to  defraud  and  deceive 
the  public,  and  to  make  them  believe  that  the 
llook  was  a  translation  of  an  original  book 
written  by  Sturm,  fraudulently  published  it  as 
and  for  a  translation  of  an  original  work  writ- 
ten in  German  by  Sturm ;  and  that  he  pub- 
lished with  the  book  a  false  and  fraudulent 
pre^e,  the  object  of  which  was,  to  induce  the 
public  to  believe  that  the  work  was  really  a 
translation  of  a  work  written  by  Sturm :  Held, 
on  general  demurrer,  that  the  matters  stated  in 
the  plea  were  sufficient  to  negative  the  exist- 
ence of  a  valid  copyright  in  the  plaintiffs,  and 
consequently  to  preclude  him  from  maintuning 
any  action  for  piracy.  Wright  v.  Tallis,  I 
C.  B.893. 

COVENANT. 

Construction, — In  covenant,  the  declaration 
alleged,  that  the  defendants,  the.  Great  Western 
Railway  Company,  demised  to  the  plaintiffs 
certain  refreshment-rooms  at  Swindon  for  99 
^ears,  at  the  annual  rent  of  Id. ;  that  the  plain- 
tiffs covenanted  Cinter  aliaj  to  keep  the  pre- 
mises in  repair,  and  not  to  carry  on  there  any 
other  business  than  that  of  the  refreshment- 
rooms;  and  that  the  defendants  covenanted 
with  the  plaintiffs  that,  in  case  the  Swindon 
station  should  be  disused  as  the  regular  and 
general  place  of  stoppage  for  refreshment  of 
passengers,  they  would  purchase  the  bmldings 
of  the  plaintiffs,  on  the  terms  therein  men- 
tioned 5  that  it  was  by  the  said  indenture  de^ 
elared  to  be  the  intention  of  the  defendants, 
and  the  understanding  of  the  plaintiffs,  that  in 
consequence  of  the  outlay  to  be  incurred  by 
the  plaintiffs  in  erecting  the  refreshment-rooms, 
the  defendants  should  give  every  facitity  to  the 
plaintiffs  for  enabling  them  to  obtain  an  ade- 
miate  return  by  the  profits  of  the  rooms,  and 
tnat  all  trains  carrying  passengers,  not  goods 
trains,  or  to  be  sent  express  for  special  pur- 
poses, which  should  pass  the  Swindon  station, 
should,  save  in  case  of  emergency  or  unusual 
delay  arising  from  accident,  stop  there  for 
refreshment  of  passengers,  for  a  reasonable 
period  of  about  ten  minutes;  and  that  the 
defendants  covenanted  with  the  plaintiffs  not 
to  do  any  act  which  should  have  an  efeot  eon- 
trary  to  the  above  intention.  The  breach  al- 
leged was,  that  the  defendants,  whilst  the 
Swindon  station  was  used  as  the  regular  and 
general  place  of  stoppage  for  the  refreshment 
of  passenffers,  did  divers  acts  which  had  an 
effect,  and  were  contrarv  to  the  intention  of 
the  defendants  in  the  said  indenture ;  that  is  to 
•ay*  they  caused  divers  trains  containing  pas- 


sengers, not  being  tndna  seat  express,  &e.,ts 
pass  the  Swindon  station  wkhoat  stopodii 
there  for  refreshment  of  the  passengen  for  a 
reasonable  period  of  ten  minutes;  and  the  d^ 
fendants  caused  several  traini  to  stop,  and  the 
same  did  stop  at  Swindon  for  a  short  and  un- 
reasonable time,  to  wit,  for  one  minute  and  no 
more,  the  said  period  of  time  not  being  raffi- 
cknt  to  enable  the  said  passengers  to  obtas 
refr^hment.  The  defendants  set  out  the  deed 
on  oyer,  which  corresponded  with  the  state- 
ment of  it  in  the  declaration,  except  that  ^ 
terms  of  the  covenant  declared  on  were,  that 
the  defendants  engaged  not  to  do  anyactvluch 
should  have  an  effect  contrary  to  the  abon 
intention. 

Held,  on  demurrer,  that  this  amounted  to  s 
covenant  on  the  part  of  the  company  not  to  do 
any  act  to  prevent  the  tnuns  from  stoppini^al 
Swindon,  so  long  as  it  was  used  as  tiie  regular 
refreshment  station ;  and,  secondlv,  that  a  gooA 
breach  of  that  covenant  was  alleged  in  the 
declaration.  Bigb^  v.  Greir*  fVesten  R«te«r 
Company,  14  M.  &  W.  811. 

See  Landlord  and  Tenant, 

CUSTOM. 

See  Flsherg. 

DAM  AGS   FBA8ANT. 

Tender  of  amends. — Excessive  demnL— 
Where  cattle  are  distrdned  as  damage  feasant, 
the  owner  cannot,  without  tendering  amende, 
pay,  under  protest,  an  excessive  som  demanded 
for  damage,  and  recover  the  amount  as  money 
had  and  received  to  his  use. 

If  a  sufficient  tender  is  made  before  the  dis- 
tress, the  remedy  is  replevin  or  trespass;  n 
after  the  distress,  (before  the  imponndog), 
detinue,     Gulliver  v.  Cosens,  1  C.  B.  7tfS. 

Coses  cited  in  the  judgment :  Six  Carpenten* 
case.  8  Co.  Rep.  147  ;  Lindoa  r.  HMp»f 
Cowp.  414*. 

DBBD* 

Construction, — Fuiwre  growing  croff.— 1^ 
tenant  for  yeare  of  a  farm,  b«ng  indebted  toks 
landlord,  assigned  to  him,  by  deed,  ail  hv 
household  goods,  live  stock,  bay,  and  oors, » 
well  in  stock  as  thien  growing  upon  the  fm 
utensils  and  implements  of  husbafidrf,  >» 
also  all  his  tenant  riaht  and  iuteresijiet  to  erne 
and  unexpired  in  and  to  the  £arm  and  premie  > 
to  hold  the  said  goods,  cattie,  chattels,  tenaiit- 
right,  effects,  and  things  to  the  landlord,  is 
trust  to  sell,  and  thereout  to  pay  the  debt,  and 
to  pay  over  the  surplus  to  the  tenant ;  and  the 
tenant  thereby  granted  to  the  landDord  licesa 
and  authority  at  anv  time  to  enter  apoeue 
£arm,  and  tsuke,  ana  cany  away,  andadiw 
goods,  kc,  thereby  assigned  ^—IM  ^ 
under  this  assignment  the  tenant's  iniefs<g 
crops  grown  in  future  years  of  the  tenn  psnai 
to  the  landlord.  Fetch  v.  IWw,  15  M.  ft  W. 
110. 

Case  eited  ia  the  jadgneot :  GnathMi  ▼.  fi*** 
ley,  Hob.  I3f . 

DBTIBB. 

1.    '* Issue   law**    eonstrued,^Disentm&^ 
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cfeM/.— A  testator  devised  lands  to  his  mud* 
son,  G.  D.,  to  hold  the  same  unto  ana  to  the 
use  of  the  said  G.  D.,  for  the  tenn  of  his  natu- 
ral life ;  and  from  his  decease^  unto  and  to  the 
UB^  of  all  and  every  the  lawful  issue  of  the  said 
G,  D.,  their  heirs  and  assigns  for  ever,  equally, 
as  tenants  in  common  and  not  as  joint-tenants, 
when  and  as  lie^  she,  orthey  should  attain  his, 
her,  or  their  age  or  ages  of  21  years.  And  the 
testator  devised  all  the  residue  and  remainder 
of  his  real  and  personal  estate  and  effects, 
irhatsoever  and  wheresoever,  not  before  other- 
wise  disposed  of,  to  his  daughter,  S.  D,,  abso* 
lutely,  tor  her  sole  and  separate  use:  Held, 
that,  in  the  ahove  demise,  issue  was  to  be  con- 
strued "  children,"  and  therefore  6.  D.  took 
an  estate  for  life  only,  with  remainder  to  his 
children  as  purchasers,  and  not  an  estate  tail; 
and  therefore  that,  on  his  death  without  issue, 
S.  D,  took  under  the  residuary  devise,  not- 
withstanding a  deed  of  disentailer  executed  by 
G.  D.  in  his  life-time  a  for  a  deed  of  disentailer, 
executed  under  the  3  &  4  W.  4,  c.  74,  has  no 
sffect  in  barring  future  contingent  estates,  un- 
less the  party  executing  it  was  in  fact  a  tenant 
Ji  tail.  Slater  v.  Dangerfield,  15  M.  &  W. 
263. 

Cases  cited  in  the  jadfifiiient :  Greenwood  r.  Roth- 
well,  5  M.  &  G.  6<8  $  Merest  t.  Jemes,  1  Brod. 
&  fi.  484 ;  Leet  v.  Moeeley,  1  Y.  Ac  C.  589 ; 
Doe  d.  AppHn,  4  T.  K.  89;  Doe  v.  Cooper,  1 
Eiit,  «f  9. 

2.  Legal  estate, — When  executed  ia  cestui  aue 
rust.  Lands  were  devised  (before  stat.  7  W, 
I,  &  1  Vict.  c.  26)  to  L.  and  his  heirs,  in  trust 
0  permit  and  suffer  A.  to  take  the  rents  and 
profits  during  A*6  life,  "with  this  proviso,  to 
>ay"  W.,  out  of  the  same,  an  annuity  for  her 
fe,  and  if  A,  died  before  W.  to  permit  W.  to 
ajov  the  lands  for  her  life:  and,  after  the 
eaths  of  A.  &  W.,  devisor  gave  and  devised 
be  lands  to  the  heirs  male  of  A.,  remainder 
ver. 

A,  8f  W.  both  survived  the  devisor.  A.  sur- 
ived  W.^  and,  after  W^s  death,  suffered  a 
ommon  recovery. 

HeM,  that  assuming  L.  to  have  had  a  legal 
itate  daring  TT.'s  life,  A.  was  legal  tenant  in 
dl  male  after  W!u  death,  and  that  the  re- 
>very  barred  the  estate  tail  and  remainders. 
dams  V.  Adams,  6  Q.  fi.  860. 

Case  cited  in  the  judgment:  Barker  r.  Green- 
wood, 4  M.  Ac  W.  429. 

DI6TBX8S. 

Rent, — Proceedings  in  insohenag. — It  is  no 
>jection  to  a  distress  for  rent  that  the  tenant, 
ter  it  became  due,  petitk)ned  the  Insolvent 
ebtors'  Court  under  stat.  1  &  2  Vict.  c.  UO., 
serted  the  rent  in  his  schedule  as  a  debt,  was 
ipoeed  in  respect  of  it  bv  the  landlord,  and 
stained  bis  discharge.  Phillips  v.  SherviU,  6 
.  B.  944. 

Cases  cited  in  the  judgment :  Briggs  r.  Sownr. 
8  M. &  W.  729 ;  Newton  r.  Scott,  9  M.  &  W. 
434;   10M.&W.471. 

Ajdd  see  .Landlord  4r  Tenants 


SNCROACHMBNT. 


Erection  qf  cornice  overhanging  garden^^^X 
declaration  in  case  stated  that  the  defendant 
being  possessed  of  a  messuage  adjoining  a  gar- 
den of^the  plaintiff^,  erected  a  cornice  upon  hist 
messuage,  projecting  over  the  garden,  by  means 
whereof  rain  water  flowed  from  the  cornice  into 
the  garden,  and  damaged  the  same,  and  the 
plaintiff  had  been  incommoded  in  the  posses- 
sion and  enjoyment  of  his  garden :  Held,  that 
the  erection  of  the  cornice  was  a  nuisance  from 
which  the  law  would  infer  injury  to  the  plaintiff; 
and  that  he  was  entitled  to  maintain  an  action 
in  respect  thereof,  without  proof  that  rain  had 
fallen  oetween  the  period  ot  the  erection  of  the 
cornice  and  the  commencement  of  the  ac- 
tion. (') 

Held,  also  that  the  declaration  was  not  to  be 
construed  as  alleging  a  trespass*  (*)  Fay  v. 
PrenUiee,  1  C.  B.  828. 

Csses  cited  in  the  judgment :  *Bftten*s  case,  9 
Co.  Rep.  53,  b. :  fPickering  t.  Rudd,  1  Stark, 
N.P.C.56. 

BSTOPPXL. 

In  an  action  by  an  indorsee  against  the  ac- 
ceptor of  a  bill,  which  upon  the  face  of  it  pur- 
ported to  be  a  foreign  bill :  Held,  that  the  de- 
fendant was  not  estopped  from  showing,  that, 
though  dated  abroad,  the  bill  was  in  fact  drawn 
in  London ;  although  it  was  proved  that  this 
was  done  at  his  express  request,  and  that  the 
plaintiff*,  who  took  the  bill  for  value,  was  not 
cognisant  of  the  circumstances.  Steadman  v« 
Duhamel,  I  C.  B.  888. 

Case  cited  in  the  judgment :  Field  v.  Woods,  7 
Ad.&E.114;  2N.&P.  117. 

FALSB   RBPRESENTATION. 

In  case  against  husband  and  wife  for  falsely 
representing  to  the  plaintiff*,  a  broker  employed 
by  them  to  distrain  upon  certun  premises  in 
which  the  wife  had  an  interest,  tluit  the  latter 
was  entitled  to  distrain  for  rent  in  arrear, 
whereby  the  plaintiff,  who  made  the  distress, 
was  put  to  costs  in  a  replevin  suit :  it  appeared 
that  a  distress-warrant  was  signed  by  the  wife 
and  handed  to  the  plaintiff*  in  the  presence  of 
the  husband ;  that  no  representation  whatever 
was  made  by  the  defendants,  or  either  of  them« 
at  the  time  the  warrant  was  so  handed  over; 
but  that,  in  fact,  the  wife  had  no  right  to  sign 
a  warrant,  the  legal  estate  in  the  premises  being 
in  the  trustees  under  her  marriage  settlement : 
HeW,  that  it  was  properly  left  to  the  jurv  to  say 
whether  there  was  any  false  or  fraudulent  re- 
presentation in  the  mere  omission  to  state  that 
the  property  was  in  settlement  when  the  plain- 
tiff was  employed  to  distrain ;  and  the  Juiy 
having  found  there  was  not,  that  the  plaintiff 
was  not  entitled  to  recover  on  not  ffuilty,  it 
being  essential  to  the  maintenance  of  the  action 
that  the  falsehood  of  the  representation  should 
have  been  known  to  the  party  making  it. 
Rowlings  v.  BeU,  1  C.  B.  951. 

Case  cited  in  tbe  judgment :  PolhiU  v.  Walter,  i 
B.  &  Ad.  114. 
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FISHERY. 

while  fisbini;  for  pilchards,  had  nearly  encom- 
puaed  the  fish  with  a  net;  but  defendant,  by 
rowing  his  boat  to  the  opening,  disturbed  the 
fish  and  prevented  the  capture.  PlaintiflF 
bioaght  trespass ;  and  issues  being  joined,  1. 
Onmiuntiff*s  possession  of  the  nsh;  2.  On 
the  nsh  being  plaintifPs  in  manner,  &c. :  Held^ 
that  he  was  not  entitled  to  recover,  no  special 
CQstom  of  the  fishery  bdng  proved.  Yotmg  v. 
Hichens,  6  Q.  B.  G06.  v 

FRVIOBT. 

See  Ckarier'Party. 


GROWING   CROPS. 


See  Deed. 


GUARANTBB. 

1.  Consideration.  —  A  declaration  on  a 
guarantee  stated,  that,  in  consideration  that^., 
Uie  plaintiff,  woidd  sell  and  deliver  goods  to  C, 
B.,  the  defendant,  promised  A,  to  guarantee  to 
him  the  payment  of  the  amount  of,  or  the 
balance  unpaid  to  A,  for  any  goods  then  sold 
and  delivered,  and  to  be  thereafter  sold  and 
delivered  to,  and  of  anv  money  lent,  or  to  be 
lent  to,  or  oaid  for  C.  by  A,,  to  the  extent  of 
UOOO/.,  ana  that  A.  should  be  at  liber^,  at  any 
time  thereafter,  to  call  upon  J3.  for  the  payment 
of  the  1,000/.,  which  might  be  applied  Dy  A.  as 
A*  thought  proper,  either  in  payment  or  part 
payment  of  any  debt  which  miffht  be  doe  or 
nave  been  due  to^.,  and  shoula  npt  have  been 
paid  by  C.  Held,  on  motion  in  arrest  of  judg- 1 
ment,  that  the  declaration  disclosed  a  sufficient 
consideration  for  the  promise.  Boyd  v.  Moyk, 
2  C.  B.  644. 

2.  Consideration, — A  guarantee  was  given  in 
diese  terms : — "  In  consideration  of  advances 
made  and  to  be  made  by  A.  and  B,,  or  by  any 
other  persons  of  whom  their  firm  may  from 
time  to  time  consist,  in  the  way  of  loan,  &c., 
we  jointlv  and  severally  hereby  guarantee  to  A. 
and  B.  the  repavment  of  the  said  advances, 
and  to  indemnify  them  against  any  loss  by 
reason  of  such  advances ;  our  liability  not  to 
exceed  1000/. ;  this  guarantee  to  be  a  continuing 
guarantee,  and  to  be  a  security  to  A.  and  B.  to 
uie  extent  of  1,000/.,  as  aforesaid,  for  the  whole 
of  any  balance  which  may  from  time  to  time, 
or  at  any  time,  become  due  to  A,  and  B.,  or  to 
tiie  persons  for  the  time  being  constituting  the 
firm."  Held,  that  this  instrument  disclosed  a 
sufficient  consideration  for  the  defendant's 
promise,  though  there  had  been  no  change  in 
the  firm.    Chapman  v.  Sntton,  2  C.  B.  634. 

3.  Contideration,  —  Continvnng  gnarantee. 
Assumpsit  on  the  followinj^  guarantee  :^'*  In 
consideration  of  your  agreeing  to  supply  goods 
to  K,  at  two  months*  cre^t,  I  agree  to  guarantee 
his  present  or  any  future  debt  with  you  to  the 
amount  of  60/.  Should  he  fail  to  pay  at  the 
expiration  of  the  above  credit,  I  bina  myself  to 
paj  you  witbin  seven  days  from  the  date  of  re- 
ceived notice  from  yony  Held,  tiiattbiswasa 
continuing  guarantee;  and  that,  as  to  all  the 


debts  guaranteed,  it  was  an  i^greement  rdalbg 
to  the  sale  of  tfie  goods,  withia  the  excepte 
in  the  Stamp  Act,  55  G.  3,c  184,sched.put  I. 
Agreement.    Martin  v.  Wright,  6  a  B.  917. 

BACI4IIST  €AB»IAOB. 

D^m!imgdri9ef*eUeenee.—Bj  the  6&  7  Vkt 
c.  86,  s.  31,  theproptietOToif  anadEiieycamge 
is  required  U>  retain  m  his  poasessioD  the 
licence  of  every  driver,  &c.,  employed  hy  \m 
while  such  driver,  &c.,  remains  m  his  Mrtke. 
A  declaration  in  case  stated,  that  the  plaintiff 
obtained  a  driver's  licence  mider  the  act;  ttat 
he  was  employed  by  the  defendant,  a  propnetor 
of  a  hacknev  carriage,  and  imder  the  proriMi 
of  tiie  act,  uelivered  the  ficesoe  to  him ;  nd 
that  whilst  the  licence  Moaaincd  m  the  defeat 
anf  s  possession,  the  latter  **  wt  nt^^fnUg  ati  m- 
H^9  wrote  in  ink  upon  the  licence  ccrtiia 
words  puiporting,  and  then  being  intended  bf 
the  defendant,  to  ffive  a  character  of  the  pbia- 
tifir  as  an  unfit  ana  improper  person  to  act  ts  1 
driver  of  hackney  canriages,  that  is  to  sav/'  &c 
&e. ;  by  reason  whertoi  the  licence  WuDe 
defticed  and  wfadly  useless  to  tiie  plaintiC  sad 
the  plaintiff  was  thereby  hindered  and  pre- 
vented from  obtaining  employment  as  a  dimr, 
&c. :  Hdd,  on  motion  in  arrest  of  jodgaeai, 
that  the  action  was  maintainable ;  tiiat  out  wts 
the  proper  form ;  and  tiiat  the  dedantioa  «a5 
suflidcnt.    Hnrrell  v.  EUis,  2  C.  B.  295. 


INSURANCB. 

See  Landlord  and  Tenant, 


IBSIJS. 


See  Jjevtie* 


UkNDLORD   AND   TENANT. 

1.  Second  distress.— Trover  lies  sgiisst  1 
landlord  who  makes  a  second  distress  for  tk 
same  rent,  when  he  might  have  taken  wa&aai 
at  first,  or  when,  having  taken  a  sufficient  d»* 
tress  at  first,  he  voluntarily  abandons  t, 
Damson  v.  Cropp,  1  a  B.  961. 

2.  Covenants  to  insmre* — In  Joint  nameL" 
Breach. —  Waiver.  —  Lessee  of  buikiinKS  con- 
nanted  in  the  lease  to  "  insore  and  continoe  in- 
sured "  such  buildings  in  the  joint  names  <tf 
himself  and  the  lessor,  has  eKecotora,  &c^ « 
assigns ;  and  there  was apioviso lor  re-entiyfla 
breach  of  the  covenant.  The  Isesee  insured  ia 
his  own  name  singly,  but  showed  the  policy  to 
the  lessor,  who  approved  of  it,  and  accepted 
rent  during  the  next  three  years  endiA|r  at 
Christmas,  1842.  The  premiums  of  insuiuce 
were  duly  paid  up  to  that  time,  the  prasiBm 
at  Christmas,  1842,  covering  Uie  year  1643, 
and  the  policy  continuing  unaltered.  Ia  Jsa., 
1843,  the  lessor  assigned ;  and  the  ttn^fss, 
in  the  same  year,  brought  ^ectnaent  for  a  £»- 
feiture  incuired  by  not  insuring  in  their  joist 
names.  No  notice  had  bean  given  to  the  iesM 
to  alter  the  uolicy.  Heid,  that  the  covcDsst  ts 
insure  in  tfie  joint  names  was  a  conlinsiBf 
covenant,  and  was  not  waived  by  the  coadnct 
of  the  lessor,  except  as  to  past  breaches  i  sod 
that  the  ejectment  lay.  Doe  d.  Afss/oa  r. 
Gladwin,  6  Q.  B.  953. 


d»ahfHettfDiffe$iofCem:  OsMfft^  CbRMm  Lav. 


Cmm  eited  in  ih%  jndgaeiit :  Green  t.  Bridget, 
4  Sim.  96;  Pfcknnl  ▼.  Sean,  6  A.  &  E.  469; 
Doe  d.  Pittman  ▼.  Svtton,  9C.ft  P.706 ;  I>oe 
4.  K«%lK  T.  Rowe,  Rj.  ft  Moow  MS;  Doe 4. 
Wlowm  T.  Feek,  1  B.&  Ad.4t8. 

3.  Hoitltit^  ooer  tM/iloii/  assent, — Evidence,  — 
Where  ihere  is  a  demise  to  A,  and  B.  for  a 
term,  and  B.  holds  over  after  the  expiradon  of 
the  term,  without  A.^s  assent.  A,  is  not  liable 
for  lent  becoming  due  daring  such  holding 
over.    Dnqier  y.  Crofts,  15  M.  &  W.  166. 

See7Vot»r. 

LBASS. 

Constmctian  of  agreement, — A.  agreed  to  let, 
and  B,  to  take  a  piece  of  land,  with  liberty 
tobnfld  thereon,  such  warehonses,  glanhooses, 
kilnt,  houses  for  workmen,  and  other  erections 
necessary  for  carryinff  on  the  bnsiness  of  a 
glass  mannfiictory,  as  he  shooM  think  (it,  for 
61  years  at  a  certain  rent;  and  B.  agreed  to 
pay  the  rent,  to  bmld  in  a  substantial  manner, 
and  not  to  use  the  premises  for  anj  other  pur- 
pose dian  a  glass  manufactory  dunng  the  term. 
A  lease  and  counterpart  to  be  executed  in  con- 
formity with  the  agreement  in  which  should  be 
inserted  all  nsual  covenants :  Held,  that  this 
agreement  did  not  warrant  the  insertion  in  the 
lease  of  an  affirmative  covenant  by  the  lessee, 
that  he  would  carry  on  the  business  of  a  glass 
manuflBxtory  on  the  demised  premises  during 
the  terra.  Doe  d.  Marquis  qf  Bute  v.  Quest, 
15  M.  &  W.  160. 


LBOAL  K8TATB, 


SeeDiMe. 


LIBSL. 

1.  Right  of  conunent  on  administration  of 
charthf. — On  sermons  preached  but  not  pub- 
UshedT- — Hie  conduct  and  management,  b^  a 
clergynian  of  apari8h,*of  a  charitable  society 
in  the  parish,  from  the  benefits  of  which  dis- 
neaterm  are,  bjr  his  sanction,  ezdoded,  is  not 
the  lanrlul  subject  of  public  comment,  so  as  to 
ezeaae,  under  the  plea  of  not  guilty,  the  pabfi- 
cation  of  untrue  and  injurious  matter  respect- 
inif  the  clergyman  in  teUtion  to  the  charitr. 
Qaare,  wfamer  sermons  preached  in  a  churcn, 
bnt  not  miblithed,  are  the  lawful  subjects  of 
Biich  public  comment.  Qathercole  r,  MiaU, 
16  M.  &W.  319. 

a.  PrioUeged  eommmueation.^^A^  a  trader, 
ban^  indemed  to  B.,  upon  an  imezpifed  credit, 
eaiiiioya  C  to  sell  his  goods  by  anction,  and 
abeente  himself,  under  drenmstances  sufiicient 
to  induce  B.  to  believe  that  an  act  of  bank- 
ruptcy has  been  oomnntted.  B.  gives  notioe 
to  C  not  to  pey  over  the  proceeds  %o  A.,  ^  he 
li«viB||^oomaiittedanact  of  bankruptcy.''  In 
m  action  by  A,  against  B.,  charging  this  notice 
IS  m  &b«l,  it  was  held  bj  TMal,  C.  J.,  and 
OoUsmmm  and  Brie,  J/s,  to  oe  a  privUesed  com- 
mmieation,  (diwMitini/e  Gr«if«ett,  J.)  Bfadk- 
koM  w.  Ay*,  a  a  B.  611. 

3.  iVtatleped  or  emcmsMe  temrnmnieaUmn,^^ 
^imtifr  ofvoiseL^Bkipommer.'^C.,  the  male  of 
i  ehip, aHids to  B.«  aatranger,  a  letter  charg- 
D0  ^  the  oqitaiBy  with  groasniaoondiick.   B., 


dbmm  Hut  letter  to  IX,  the  owner,  who  di^ 

HM,  by  Tindai,  C.  J.,  and  Brie,  J.,  that  tlia 
showing  of  the  letter  by  B.  to  D.  was  a  pivrU 
leged  oomunicatioo.  Held,  by  CoUwmn  and 
OressuM,  J.'s,  to  be  not  privileged.  Cojifteoil 
V.  Richards,  2  C.  B.  569. 

Cases  cited  in  tbejodgment:  Fattifoo  v.  Jooes, 
8  B.  &  C.  578 ;  3  M.  &  R.  101 ;  Cbild  v. 
Affleck  snd  wife, 9 B.&  C.  403;  4  M. 6c  R.  S96  ; 
Toogood  r.  Spyriog,  1  C.  M.  ft  R.  181 ;  4 
Tyrwb.  58S ;  Bionnge  r.  Prosser,  4  B.  ft  C. 
S47;  6D.ft  R.  f96;  Rogers  v.  CHftoB,  3  B. 
&  P.  587 ;  Lowry  v.  Aikenlieed,  Midi,  ft  G. 
3 ;  3  B.  ft  P.  594 ;  Dunman  v.  Bigg,  1  Camph. 
f 69 ;  Todd  r.  Hawkins,  S  M.  ft  R.  SO  ;  8  C. 
ft  P.  88 ;  Henrer  v.  Dowson,  Ball,  N.  P.  8  ; 
and  Clearer  y,  Surraude  in  M'Dougall  v» 
Claridge,  1  Campb.  f68;  King  ▼.  Watts,  8 
C.  ft  P.  614  ;  Ctrr  r.  Hood,  1  Campb.  355; 
Pameter  ▼.  Goopland,  6  M.  ft  W.  105; 
Fairaan  v.  Ires,  5  B.  ft  Aid.  64«  ;  Wright  v. 
Woodgata,  S  C.  M.  ft  R.  573;  Tyrvrii.  ft  O. 
"        -    *  -   '     r.Pilfald.lM, 


if  (  Gala,  Exeli.  329;  Uake  i 


ft  Rob.  198;  EdaioadaOB  v. 
N.P.8. 


Stove 


BuU, 


4.  Construction  qf  intendo, — ^A  declaration 
for  a  Ubel  stated,  tbat  on  a  certun  night,  a 
gentieman  was  hocnssed  and  robbed  in  a  public 
noose  k^  by  the  plaintiff:  inuendo,  "that  a 
peraen  bad  been  felonionsly  drugged  and 
robbed  in  the  said  pnblic-house  of  the  ^ntiff, 
and  thereby  intending  to  cause  it  to  be  believed 
that  the  said  pnblic  house  of  the  plaintiff  waa 
the  reaort  of  and  fraqaented  by  felons,  thieves* 
and  depraved  and  bad  characters."  The  iury 
havii^^  returned  a  verdict  for  the  defenaan^ 
notarithstanding  that  witnesses  called  for  the 
I^aiBtaff  stated  that  Aey  had  ceased  to  frequent 
the  plaintiff's  bouse  in  consequence  of  the  pub- 
lication, and  that  diev  understood  the  libel  as 
an  imputation  upon  the  plaintiff,  and  upon  the 
character  and  conduct  of  his  house — ^the  court 
refused  to  grant  a  rule  for  a  new  trial.  Broome 
V.  Qosden,  1  C.  B.  738. 

MAINTXNANCR. 

Executor,— Sale  oforetenced  tUks, — ^A  sals 
by  an  administrator  of  a  "  pretenced  right  or 
title  "  to  premises  of  a  term  in  which  tlie  intestate 
died  po8sesse<^  but  of  which  the  administrator 
never  had  possession,  is  within  the  prohibiiion. 
of  the  Stat.  32  H.  8,  c.  9. 

A.,  possessed  of  a  term,  died  in  1828.  B,, 
who  had  during  A,*s  life  resided  on  part  of  the 
premises,  at  A,'s  death  claimed  and  took 
possession  of  the  whole,  and  retained  it  till  he 
died  in  1829*  having  by  his  will  devised  the 
premises  to  C.  who  remained  in  undisturbed 
possession  until  1841,  when  A,'s  next  of  kin 
took  out  letters  of  administration,  and  sold  his 
right  or  title  in  die  premises  to  J>.  .•  Held,  that 
tl^  conveyance  was  void,  as  well  at  common 
law  as  by  the  stat.  32  H.  8,  c.  9.  Doe  d. 
WiUiams  v.  Evans,  1  C.  B.  717. 


MANDAMUS 

Non  obstmUe  veredicio.'—To  a 


qturiog  the  governors  to  restore  a  maatcr  whom 
tney  luid  dismissed,  and  alleging  thai  he  ' 


had 
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^hrayt  behaved  himKlf  well,  &c.,  the  ffoveniort 
made  return,  stating  the  charter,  and  averring 
that  the  proeeeotor  did  not  always  bebiare  him- 
self well,  &c.,  and  that  they  received  complaints 
from  parents  of  the  scholars,  via.,  from  A*  B, 
and  U.  D.,  of  the  prosecutor's  misconduct  and 
inattention,  and  particularly  that,  &c.,  (spedfy- 
ing  complaints  made  by  A.  B.  of  particular  acts 
of  misconduct) ;  that  the  governors  gave  the 
prosecutor  notice  of  the  complunts,  and  called 
upon  him  to  answer,  which,  (after  having 
reasonable  time  and  opportunity,)  he  failed  to 
do ;  and  that  the  governors,  bemg  satisfied  of 
the  truth  of  the  charges,  in  the  exercise  of  their 
he9t  discretion,  and  deeming  the  prosecutor  an 
unfit  person  to  be  master,  discharged  him. 
Prosecutor  took  several  traverses,  denying  that 
h6  had  committed  the  acts  charged,  or  tbit  he 
had  reasonable  time,  &c.,  to  answer.  He  also 
pleaded  the  above  bye-law,  and  that  no  suffi- 
cient cause  of  complaint,  exhibited  in  writing, 
was,  before  his  dismissiO,  allowed,  according 
to  the  said  law.  The  governors  joined  issue  on 
the  traverse,  and  repUed  to  the  plea,  stating 
acts  of  misconduct,  notice  thereof  to  the 
governors,  complaint  in  writing  exhibited  by 
Uiem  setting  forth  the  causes,  which  were  suf- 
ficient for  dismissal,  delivery  of  the  written 
complaint  to  the  prosecutors,  omission  by  him 
to  answer,  though  he  had  reasonable  time  and 
opportunity,  allowance  of  the  charges  by  the 

governors,  and  dismissal  thereon.  Rejoinder, 
enying  that  a  complaint  in  writing,  stating 
sufficient  cause,  was  deUvered  to  prosecutor,  or 
aUowed  by  the  governors.    Issue  thereon. 

A  verdict  being  found  for  the  crown  on  all 
the  issues,  the  Court  of  Queen's  Bench  gave 
judgment  for  the  defendants  non  obstante  vers- 
cfteto, 

HeW,  by  the  Court  of  Exchequer  Chamber 
that,  under  stat.  9  Anne,  c.  20,  s.  2,  (and  con- 
sequently under  1  W.  4,  c.  21,  s.  3,)  judgment 
non  obstante  veredicto  may  be  given  for  a  party 
msking  return  to  ^mandamus,  and  that  it  was 
nghUy  given  here. 

Quare,  by  the  Court  of  Exchequer  Chamber, 
whether,  in  other  cases  than  that  of  mandamus, 
judgment  non  obstante  veredicto  may  be  given 
for  a  defendant  as  weU  as  for  the  plaintiff. 
Semble,  per  Paiice,  B.,  that  it  may.  Reg,  v. 
Governors  o/DarUngton  School,  6  Q.  B.  683. 


RECENT    DECISIONS  IN   THE  SUPE. 
RIOR  COURTS. 

&BPORTKD    BY    BAaaiSTXaS    0»    THE    SBVBKAL 
COURTS. 

aortr  Cfiancrndr. 
Spencer  v.  Allen.    Feb.  10,  1847. 

ORDVR8  OP  MAY  10,  1830,  (nO.  1.)— SUCCES- 
81V«  WRITS  OF   PI.  PA. 

Several  wtttso/n,  fa.  under  the  Ist  of  the 
Or^r,  0/  the  lOM  May,  1 839,  may  be  suc> 
c«««»ely  issued  until  thewhole  of  the  money 
or^i  ordered  to  be  paid  shaU  have  been 


Mr.  HaU  sUted,  that  under  a  writ  of  /./«, 
issued  pursuant  to  the  Ist  of  the  Ordenof 
lOth  May,  1839»  for  certain  coats  ordered  to  be 
paid,  the  sheriff  had  levied  only  m  pcirtkm  of 
the  amount,  and  had  certified  tut  taen  wne 
no  more  goods  in  the  coun^  bekmging  to  tke 
party.  As  it  was  known  that  there  was  pro- 
per^ in  another  county,  appUcation  was  xnade 
for  another  writ  under  which  the  balance  might 
be  leried ;  but  doubts  were  raised  in  the  office 
of  the  records  and  writs  clerks,  whether  wmk 
second  writ  could  be  issued,  as  the  formed 
writ  annexed  to  the  above-mentioned  onlen 
requires  the  precise  sum  to  be  stated  st  whidi 
the  costs  should  have  been  taiccd. 

Mr.  HaU  submitted,  that  the  case  oms 
within  the  meaning  of  the  1st  of  the  abofs 
orders,  which  directs,  that  every  person  nods 
the  circumstances  and  in  manner  therein  a* 
pressed,  **  be  entitled  by  his  solicitor  to  sue  om 
one  or  more  writs  oi fieri  faciaa,'  &c.,  "of  tie 
form  hereinafter  stated,  or  as  near  thereto  ss 
the  circumstances  of  the  case  may  require.'^ 

The  Lord  Chancellor  having  perosed  the 
order  and  form,  remarked,  that  several  wiits 
might  be  issued  at  common  law  until  the  ^fhak 
amount  was  leried,  and  his  lordship  saw  oo 
reason  why  the  same  should  not  bs  doae  in 
these  courts. 


Horn  Court. 
Hilton  V.  Lord  Granville.     Feb.  Stb,  15^7. 

REVIVOR.— RBMAINDBR-MAX. 

An  order  to  revive  against  the  personal  repre^ 
sentative  of  a  defendant,  im  a  smii  «&my 
it  is  sought  to  effect  a  right  which  has  de- 
scended to  such  representative  in  the  cW- 
racter  of  remainder-man,  will  have  no  ^ed 
in  respect  to  so  much  of  the  suit  as  seeks  to 
affect  such  right. 

This  was  a  motion  that  the  plaintiffs  migfat 
rerive  the  suit,  which  had  become  abated  hf 
the  death  of  the  late  Lord  Granville,  or  dot 
the  bill  might  be  dismissed.  The  bill  soogk 
to  restrain  Lord  Granrille  from  working  cff- 
tain  mines  in  a  manner  injurious  to  the  pro- 
perty above  them,  and  to  obtain  compensanoa 
for  dama^  already  done.  The  defence  set  19 
was,  a  nght  in  the  crown,  and  in  Lord  Gsboh 
ville  as  lessee  of  the  crown,  to  work  the  minei 
without  making  compensation  for  the  uqma 
occasioned  by  such  working,  thou^  ariasg 
from  a  mode  of  working  which*  under  ordbmy 
circumstances,  would  not  be  justifiable.  Aa 
issue  was  directed  to  try  this  qnestiott;  sad, 
for  the  i^urpose  of  the  trial,  it  was  ordered 
that  certain  admissions  should  be  made  by  Laid 
Granrille  as  to  the  nature  and  extent  of  ^ 
damage  done,  with  the  riew  of  trying  the  qiM* 
lion  of  the  alleged  right.  The  admiisinat 
made  were,  however,  not  so  framed  as  to  rsm 
the  question  intended  to  be  tried  i  and  before 
the  caae  could  be  brought  into  audi  a  state 
that  the  point/could  be  tried,  Lord  GmviOe 
died.  A  bill  of  revivor  and  supitaasat  kai 
been  filed^  but  no  order  to  revive  had  been  o^ 
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ained.  The  present  Lord  Granville,  on  whose 
»ehalf  the  motion  was  made,  was  both  the  per- 
onal  representative  of  the  late  lord,  and  the 
>er8on  to  whom,  as  remainder-man,  the  alleged 
ight  to  work  the  mines  had  descended,  and 
rae  desirous  of  having  the  suit  revived  in  order 
hat  he  might  be  able  to  brin^  it  into  such  a 
itate  as  would  admit  of  the  right  being  fairly 
lied.  The  plaintiffs  stated  tluit  they  mid  not 
evived  because  in  the  revived  suit  the  right  to 
lo  the  acts  complained  of  could  not  be  settled, 
)ut  only  the  question  of  the  compensation,  if 
iny,  to  be  recovered  against  the  estate  of  the 
ate  Lord  Granville,  while  thev  were  apprehen- 
live  that  they  might  be  prejudiced  in  the  pro- 
ceedings intended  to  try  the  alleged  right  of  the 
>re8ent  Lord  Granville  to  work  the  mines  in 
he  manner  complained  of,  by  reviving  the 
fuit  against  him  as  the  representative  of  the 
ate  lord. 

Mr.  7\imer  for  the  motion. 

Mr.  Kindershy  contrit. 

Lord  Longdate  said,  that  if  he  had  any  idea 
bat  the  order  to  revive  could  be  sued  so  as 
o  affect  an^  proceedings  against  the  present 
Lord  Granville  as  remainder-man,  he  certainly 
:ould  not  make  it.  But  he  did  not  see  how 
bat  could  be.  He  considered  that  the  order 
o  revive  would  have  no  effect  at  all,  as  re- 
;pected  that  part  of  the  suit  which  sought  to 
>ind  the  right,  and  it  must  therefore  be  made  in 
he  common  form. 


biddings  v.  Giddings.   Jan.  28,  and  March  10. 

SECURITY    FOR  COSTS. 

J/ a  plaintiff  goes  to  reside  out  of  the  juriS' 
diction,  the  court  will  order  that  he  give  se^ 
entity  far  costs,  or  that  the  Sill  be  dismissed 
within  a  limited  time,  but  will  not  make  any 
order  as  to  the  costs  of  the  suit. 

This  was  a  motion  that  the  plaintiff,  who 
lad  gone  to  reside  out  of  the  jurisdiction, 
(hould  give  security  for  costs,  or  that  the  bill 
should  be  dismissed  with  costs. 

Mr.  Heathfield,  for  the  motion,  referred  to 
^amac  v.  Grant,  1  Sim.  348 ;  Cliffe  v.  Wilkin- 
ron,  4  Sim.  122 ;  and  Veitch  v.  Irdn,  41  Sim. 
122 ;  as  authorities  in  favour  of  the  application  ; 
ind  referred  also  to  Ford  v.  The  Bom  of  Eng- 
and,  10  Sim.  616,  as  a  case  in  which  it  was  held 
;hat  the  bill  could  not  be  dismissed,  but  which, 
le  contended,  was  not  consistent  with  the 
>ractice  of  the  court  as  settled  by  the  other 
Tases. 

Lord  Longdate  observed,  that  nothing  was 
aid  in  those  cases  about  the  costs,  and  in- 
quired whether  the  plaintiff  could  be  served. 

It  appeared,  however,  that  the  plaintiff  had 
^ne  to  America. 

March  10.  Lord  Longdate  said,  that  he  had 
inquired  into  the  praetice,  and,  after  referring 
ro  the  cases  above  cited,  and  also  to  the  case  of 
homiour  V.  Holeombe,  I  Phil.  263,  expressed 
bis  opinion  that  the  motion  to  dismiss  the  bill 
anless  security  for  •  costii  should  be  gi\'en 
within  a  li&ited  time  n  as  conformable  to  the 


practice  of  the  court,  but  that  the  court  couldt 
not  make  any  order  as  to  the  costs  of  the  suit« 
Order  that  the  bill  be  dismissed,  unless  security 
for  costs  shall  be  given  within  six  months. 


Vitt»€imttllot  of  Cnglanlr. 
Lee  V.  Melendez.    March  10th,  1847. 

NK  RXXAT  REGNO. —  PAYMBNT  OP   MONBY 
INTO  ACCOUNT. 

A  defendant  who  quits  England,  after  having^ 
given  bail  on  a  writ  of  ne  exeat  regno,  vilt 
be  ordered  io  pay  into  court  the  amount  for 
which  the  bail  gave  their  bond. 

This  suit  was  instituted  by  the  plaintiff 
against  the  defendant  Melendex  and  two  other 
persons,  for  an  account  and  injunction,  ^  in 
respect  of  an  alleged  partnership  transaction 
created  by  an  agreement  which  was  to  subsist 
for  three  years,  and  which  had  not  yet  expired. 
In  the  month  of  July  last  a  writ  of  ne  eoeat 
regno  was  obtained  by  the  plaintiff  against  the 
defendant  Melendez,  upon  an  affidavit,  in 
which,  after  a  statement  of  the  accounts  be- 
tween the  parties,  the  plaintiff  deposed  that  the 
defendant  Melendez,  with  the  other  partners, 
was  indebted  to  him  in  a  considerable  sum  of 
money,  and  as  he  verily  believed,  in  a  sum  of 
1,000/.  at  the  least,  after  giving  credit  for  all 
sums  that  he,  the  plaintiff,  had  received.  The 
defendant  Melenaez  was  arrested  upon  this 
writ,  and  gave  bail  to  the  sheriff,  and  having 
shortly  afterwards  left  this  countrv  for  Paris, 
where  he  had  fixed  his  residence,  the  plaintiff 
now  moved  that  he  might  be  ordered  to  pay- 
into  court  the  sum  of  1,000/.,  the  amount  for 
which  he  had  given  bail.  No  denial  was  given 
to  the  fact  of  his  having  a  permanent  residence 
at  Paris,  but  in  opposition  to  the  motion  an 
affidavit  had  been  tiled  stating  that  he  was 
always  to  be  seen  at  a  house  in  Hyde  Park 
Place,  which,  however,  was  proved  to  be  the 
residence  of  the  minister  of  Peru. 

Mr.  Bethell  and  Mr.  Lovell,  in  support  of 
the  motion,  cited  Musgrave  v.  Medex,  1  Mer. 
49;  Utten  v.  Utten,  1  Mer.  51. 

Mr.  Pryor,  control,  urged,  that  in  the  cases 
cited,  as  also  in  Boehm  v.  Wood,  Turn.  &  Russ. 
332,  the  defendant  was  actually  out  of  the  juris- 
diction, whereas  in  this  case  tne  defendant  was 
ready  to  be  produced,  and  as  the  defendant's 
time  for  answering  had  not  expired,  he  was  not 
in  contempt,  so  that  there  was  no  process  of 
the  court  to  be  satisfied.  It  must  also  be  con- 
sidered that  the  bail  given  to  the  sheriff  was 
tantamount  to  the  custody  of  the  defendant, 

4  &  5  Anne,  c.  16 ;  Payne  v.  Spencer,  6  Mau. 
&  Selw.  231 ;  and  that  the  sheriff,  on  an 
escape,  was  liable  only  to  such  damages  as 
could  be  proved  to  have  been  sustained  by  the 
party  at  whose  suit  a  defendant  was  arrested, 

5  &  6  Vict.  c.  98,  8.  31 ;  CoUard  v.  Hare,  5 
Sim.  10. 

The  Vice-Chancellor  said  he  considered  that 
Lord  Eldon  had  settled  the  qnestton  raised  by 
this  motion  in  Utten  v.  Uttsn ;  apd  as  it  had^ 
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been  suggeated  that  the  bail»  in  the  eye  of  the 
law,  had  the  defendant  in  custody,  the  amount 
£6r  which  security  waa  given  ought  to  be  forth- 
coming on  a  breach  of  the  condition  upon 
which  bail  was  taken.  His  Honor  ordered  that 
the  1,000/.  should  be  paid  into  court  within 
four  months,  and  that  the  defendant  should 
pay  the  costs  of  the  application. 


9tcf H^xncfllor  Wmiffyt  Mnur* 

Towne  v.  Bonnin,    Feb.  27th,  1847. 

TRAVBRSINO  NOTB. — 58TH  ORDER  OP   MAV, 
1845. 

Circumstances  under  which  a  traversing  note 
and  the  replication  off  the  file, 

Mr.  Roach,  on  the  24th  of  the  present 
month,  moved,  (and  to  day  he  renewed  the 
motion*)  to  take  the  traversing  note  off  the  file. 
The  steps  taken  in  the  cause  were  these  :--On 
the  3rd  of  December,  the  bill  had  been  filed ; 
on  the  23rd  of  January  the  time  for  answering 
was  out.  The  Master  having  refused  any  en- 
largement of  time,  the  traversing  note  was  filed 
on  the  3rd  of  February.  On  tbe  4th  of  Feb- 
ciiary  the  replication  was  filed.  The  answer 
wae  prepared  and  engrossed  on  the  5tb,  but  not 
filed.  The  case  of  Rigby  v.  Rigby,  6  Bea.  255, 
and  the  55th  and  58th  Orders  of  May,  1845, 
were  cited. 

The  motion  was  opposed  by  Mr.  JE'ya»,upon 
the  ground  of  the  refusal  to  enlarge  the  tmie 
for  answering,  and  the  removal  of  the  replica- 
tion not  being  asked  by  the  motion. 

Hi$  Honour  granted  the  motion,  also  direct- 
ing the  replication  to  be  taken  off  the  file. 


€knttn'%  Vetct. 
(Before  the  Four  Judges.) 
T%e  Queen  v.  The  Mayor  and  Corporation 


of 


London. 

ATTORNEY. —  INFERIOR  COURT.  —  ROLL,  OF 
THE  COURT. 

The  Lord  Mayor^s  Court  in  London  is  an  in- 
ferior court  vfithin  the  meaning  qfthe^^T 
Viet,  c.  73,  $s.2  ijr  27,  and  therefore  an 
attorney  of  amy  of  the  superior  courts  may 
claim  to  be  admitted  as  an  attorney  of  that 
court,  on  signing  the  roll  thereof  The  fact 
that  the  Lord  Mayor^s  Court  has  no  roll 
does  not  exempt  it  from  the  operations  of 
the  statute. 

The  obligation  to  have  a'  roll  is,  under  the%SfJ 
Viet,  e,  73,  s.  2,  imnerative  on  all  the  in- 
ferior courts  of  the  kingdom. 

A  MANDAMUS  issttcd  to  the  Lord  Mayor 
and  aldermen  of  the  city  of  London  to  admit 
W.  H.  Ashurst,  an  attorney  duly  admitted  in 
the  superior  courts  at  Westounster,  as  an 
attorney  of  the  Lord  Mayor's  Court,  under  tbe 
6  &  7  Vict.  c.  73,  s.  27.»    The  return  to  the 


mandamus  aet  out  die  particular  astaR  tad 
jurisdiedon  of  the  Lord  Mayor^s  Cooit;  te 
it  possessed  a  dvil,  criminal  and  eointsblc  ju- 
risdiction ;  that  there  is  not  a  roll  <x  sttflrm, 
or  any  thing  in  the  nature  of  a  roD ;  ind  at 
there  is  an  immemorial  custom  in  the  dtjef 
''London  limiting  the  number  of  attorneys  ktk 
Lord  Mayor's  Court  to  four  clerks  or  attoraqi. 
who  have  enjojred  the  ezcloaire  right  of  pnc 
tising  in  the  said  court  To  this  retoni  that 
was  a  demurrer,  and  the  principal  qmi^ 
raised  for  the  opinion  of  the  court  was,  vfaei^ 
under  the  facts  and  circumstances  st^  'm  tk 
return,  the  Lord  Mayor's  Court  could  be  cos- 
sidered  an  inferior  court  widiin  the  mnsked 
the  6  &  7  Vict  c.  73. 

Mr,Hitt,  (with  whom  was  MnJUsyJai 
support  of  the  demurrer. 

The  court  called  upon  Mr.  Ganwy,  {M 
whom  was  Mr.  Hugh  Hill,)  contrJL    Thm  a 
not  a  case  within  the  conteinplation  of  the  ^b- 
lature,  and  Mr.  Ashurst  is  not  entitled  to  be 
admitted  to  practise  as  an  attorney  ia  the  Loid 
Mayor's  Court.    This  is  aa  immemorial  court, 
and  has  a  jurisdiction  partly  civil  and  paitly 
criminal,    different   from    all    other   inferior 
courts.    The  number  of  attorneys  ii  limitei 
they  purchase  their  admission,  and  thejpne* 
tise  in  the  capacity  of  corporate  ofBctit.  Iq 
Co.  Litt.  1 15  a,  it  is  said,  that  an  aifiniutire 
act  does  not  take  away  a  custom.  In  Stam  r. 
Mossf  and  The  Mayor  of  Leicester  v.  Hmgm^ 
it  has  been  held  that  the  general  prorisioDs  of 
a  statute  did  not  supersede  the  costom  of  a 
borough ;  and  ia  Bix  v.  Hagsims,  tm  coot 
held,  that  by  the  custom  of  London,  an  a^ipran 
tice  to  one  trade  may  use  any  other,  nocvith. 
stam£n^  the  statute  5  Blia.  e.  4.    Theeatfaes 
of  the  city  of  London  are  recognised  sad  coa- 
ftrmed  hj  act  of  parfiament  3  W.  &  M.c. S. 
The  19  Geo.  3,  c.  70,  a. 4,  which  prorideiitbit 
in  all  cases  where  final  judgment  shall  be  ob- 
tained in  any  action  or  suit  in  any  infew 
court  of  record,  the  record  may  be  remoTcd,  a 
confined  to  those  suits  in  inferior  courts  vbac 
the  proceedings  are  similar  to  those  in  the  i» 
perior  courts,  and  therefore  does  not  extend  ta 
foreign  attachment.  Ralm/tr  v.  MarsheH*  TV 
attorney  claiming  to  be  admitted  under  die 
6  k7  Vict.  c.  73,  is  required  to  sign  tbe  roll 
and  there  is  no  roll  in  existence  in  the  Lord 
Mayor's  Court.    The  statute  in  question  oo*^ 
applies  to  an  inferior  court  where  there  'n  i 
roU,  and  therefore  does  not  apply  here. 


*  See.  37  enacts,  that  evvryperaon  who  a 
hMPe  beett  Ady  adnteed  aa  attorney  «f  a&y 
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of  the  superior  courts  at  Westminster  shall  be 
entitledi  apon  the jprodnetion  of  his  aJiawiw 
therein,  or  an  official  eertificsta  thsRot  w 
that  the  same  still  contiiiaea  in  foiee^  tobedk 
mittedaaaa  atftorntyin  wnf  other  oftht  «> 
courts,  or  in  any  inferior  court  of  law  ia  fisKr 
land  and  Wakt,  upoa  sigaing  the  roB  of  lodi 
other  conrt,  but  Mt  oAharwiae,  and  akal  thtis- 
upon  be  eotitkd  to  practise  as  an  aMnef 
thswim  in  like  mamer  aa  if  he  had  besn  smo 
in  and  adautted  an  aMwMjr  of  each  cnrt. 

^  3  Bam.  ft  AdoL  643. 

«5Bani.&AdaL  M6«  'IkSlh 


superior  Qourts:  Queen's  BencL-^^Bxeh^quer.-^Court  t/ Bimkruptejf. 
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Mr.  Htf/ In  reply.  Tins  case  not  only  comes  equity  in  England  or  Wales/'  unless  suck 


nthin  the  letter  of  the  stetnte  6  &  7  Vict.  c»  73,  s, 
17,  but  the  preamble  taken  with  reference  to  the 
existing  law  on  the  subject^  shows  that  it  comes 
vitbin  the  intention  of  the  legislature.  As  to 
he  construction  of  statutes  and  the  effect  of 
iflinnative  statutes  introductive  of  a  new  law, 
le  cited  Exparte  Caruthersj*  Rex  v,  Cator  ;^ 
3a.  Abr.  Statutes  J.  This  court  will  interfere 
n  case  of  malpractice  of  an  attorney  in  an  in- 

erior  court;  Evans  y. .»   The  immemorial 

isage  and  custom  alleged  in  the  return  cannot 
;ontrol  the  operation  of  this  statute,  for  in  Rex 
r.  The  Sheriffs  f^Y&rk,^  the  court  said  there 
iould  be  no  sudh  iminemorial  usage  as  appli- 
cable to  the  admission  of  attorneys ;  for  before 
be  statute  of  Merton  no  person  could  appear 
)y  attorney.  The  want  of  a  roll  in  the  Lord 
klayor's  Court  cannot  form  any  impediment  to 
he  operation  of  this  statute. 

Cur,  aoh,  wdt. 
Lord  Denman,  C.  J.,  (Thursday,  Feb.  25,) 
iter  statins  the  substance  of  the  facts  as  dis- 
rlosed  on  the  return  said, — The  case  depends 
nainly  on  two  questions;  first,  whether  the 
eturn  shows  that  the  court  was  not  an  inferior 
lourt ;  and  secondly,  whether  the  nourexistence 
>f  a  roll  on  which  names  could  be  signed  was 
m  answer  to  the  .  application^  on  the  ground 
bat  the  act  of  parliament  was  not  intended  to 
ipply  to  courts  which  had  no  roll  of  the  sort 
herein  referred  to.  With  respect  to  the  first 
)oint,  the  words  of  the  statute  appear  to  be 
rery  extensive.  The  27th  section  says  that  the 
)erson  shall  be  admitted  an  attorney  in  "any 
nferior  court  of  law  in  England  and  Wales. 
[Tie  words  themselves  are  general,  they  include 
U  inferior  courts,  of  which  we  think  this  to  be 
me,  unless  it  can  be  shown  to  have  anything 
>eculiar  in  its  jurisdiction  which  exempts  it 
rom  being  included  in  such  an  appellation, 
•^ow  we  find  that  the  Lord  Mayor's  Court  has 
II  the  incidents  which  distinguish  an  inferior 
rom  a  superior  court,  and  that  being  so,  it  is 
iithin  the  plain  terms  of  the  act  of  parliament, 
f  within  the  terms  of  the  act,  the  provisions  of 
he  act  must  be  extended  to  it,  whether  wo  may 
ir  may  not  think  that  the  legishture  purposely 
Dtended  to  include  this  court  in  the  statute. 
3at  then  it  is  said  that  the  act  cannot  here  be 
complied  with,  because  the  act  requires  a  roll 
o  be  signed;  that  on  the  signing  of  that  roll, 
md  not  otherwise,  the  party  shall  be  admitted ; 
ind  that  this  court  having  no  roU,  compli- 
ince  with  the  statute  is  impossiUe.  If  that 
objection  could  be  admitted,  it  woidd  take  a 
jreat  proportion  of  the  inferior  c«nrts  of  the 
rountry  out  of  the  operation  o£  the  act.  There 
iremany  Aithaf«nofolls.  We  find,  howeffsr, 
omething  that  must  prevent  such  a  result.  In 
he  2nd  sectioD  of  the  statute  there  is  a  pro- 
libitory  enactment,  that  no  person  shall  act  as 
lit  attorney  in  ''any  court  of  civil  or  cnnunal 
urisdiction,  or  in  tsaj  other  court  of  kw  -^- 


person  shall  be  duly  qualified,  and  shall  be  on 
the  roll  at  the  time  of  so  acting.  It  is  clear 
that  the  two  sections  of  the  statute  must  be 
read  together,  and  if  so,  then  it  seems  to  bo 
intended  by  the  legislature  that  no  admission 
to  any  court  shall  be  good  but  upon  signing 
the  roll.  The  statute  must  have  a  reasonable 
construction.  In  courts  where  a  roll  already 
exists  it  must  be  signed ;  in  courts  where  none 
exists  a  roll  must  be  procured.  Under  these 
circumstances,  we  are  of  opinion  that  the  return 
is  not  a  sufiicient  answer  to  the  mandamus, 
and  Uiat  judgment  must  be  given  to  the  crown* 


tf)rc||f^ttST. 

Holmes  v.  Carden.    HilaryTerm,  Feb.  1, 1847, 

REFBEBNCE.  —  INCAPACITY  OP  ABBITRA'^ 
TOR  TO  AWARD.' 

Where  a  eoMse  w$u  r^erred  6jf  order  </  mtt 
prius,  and  the  arhitratar,  (^ter  pr^dedmg^ 
Kith  the  reference,  wis  ineapacUated  Mp 
memtal  afiietvm  frtm  makimg  an  amarir 
Held,  that  the  amrt  had  mo  power  to  athm. 
jmdgment  to  be  signed  and  etBeeution  issue, 
unless  the  defendant  would  consent  to  iha 
appointment  of  another  arbitrator^ 
This  cause  came  on  for  trial,  when  a  verdict 
was  taken  for  the   plainUff  by  consent,  sub* 
ject  to  a  reference.    The  arbitrator  proceeded 
with  the  reference  but  was  unable,  from  mental- 
afliiction,  to  make  any  award.    The  defendant 
refused  to  consent  to  another  arbitrator  being- 
appointed,  and  a  rule  was  obtained  caIUn|r  on 
him  to  show  cause  why  the  plaintiff  should  not 
be  at  liberty  to  sign  ludgment  and  tax  costs 
on  the  verdict  entered  for  him,  and  issue  exe- 
cution unless  the  defendant  would  consent  to 
nroeeed  with  the  reference  before  another  ar<- 
oitrator. 

Atkinson  showed  cause,  and  submitted,  tlmt 
the  court  had  no  power  to  comp^  the  defend- 
ant to  refer  the  case  to  another  arbitrator.  ' 
The  Attorney-General  opposed  the  rule. 
Per  curiam.  We  think  that  under  the  cir- 
cumstances the  defendant  ought  to  consent, 
but  as  he  refuses  to  do  so  we  cannot  compd 
him,  and  the  rule  must  be  discharged. 

Rule  discharged. 


•  9  East,  44. 
»   2  Wilson,  382. 


r  4  Burr.  20^6. 
*  3  Bam.  &  AdoL  770. 


Court  of  Idanfiruytr];. 
In  re  Weils.    March  5, 1847. 

LAST   BXAMIZfATION.  —  NO  CBBDITOB'S  A8- 
8I0NBB. 

Where  no  creditor's  assianee  has  been  chosen, 
the  bankrupt  cannot  be  allowed  to  pass  his 
last  eafmnmatiam  as  of  course, 

Thb  bankrupt  We»s  having  come  up  to 
pass  his  last  examination,  and  no  creditor  ap. 
pearing  to  oppose  him, 

Mr.  GbmmnsHmer  Fane  said,  he  must  de* 
cline  in  this  case  to  permit  the  bankrupt  to 
psas»  aad  tas  detamm  was  founded  upon  gsas- 
ral  principles.  WsUs  was  a  bankrupt  upon 
his  own  petitioik     At  uaasL  in  i 
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ihere  were  considerable  debts  and  no  assets.] 
No  creditor's  assignee  was  ever  appointed^  and 
the  management  of  the  fiat  was  left  altogether 
to  the  bankrupt's  own  solicitor.  His  opinion 
was,  that  a  creditor's  assignee  should  be  ap- 
pointed in  every  case  before  a  bankrupt  could 
expect  to  obtain  his  certificate.  The  commis- 
doner  was  required  to  certify  that  the  bankrupt 
made  a  fuU  and  true  disclosure  of  his  estate 
and  effects,  but  how  was  it  possible  to  grant 
such  a  certificate  without  previous  investiga- 
tion? The  court  looked  to  the  solicitor  ap- 
pointed by  the  creditors'  assignee  to  see  that 
the  bankrupt's  affairs  were  properly  investi- 
f^d,  but  when  there  was  no  creditors'  as- 
signee, and  the  whole  matter  was  left  in  the 
hands  of  the  bankrupt's  solicitor,  the  investi^- 
lion  was  no  better  than  a  farce.  It  was  quite 
iinpossible  for  the  official  assignee  to  make  a 
sansfactory  examination  into  the  bankrupt's 
afiTairs,  when  dl  his  information  was  derived 
from  the  bankrupt  himself  or  his  solicitor. 
Under  these  circumstances,  he  should  pursue 
the  course  he  had  determined  to  adopt  in  all 
similar  cases— namel;^,  to  adjourn  the  bank- 
nipf  s  examination  nne  die,  with  liberty  for 
him  to  come  up  for  his  last  examination  at  any 
time  after  a  creditors'  assignee  had  been  chosen, 
or  after  a  period  of  one  year  had  elapsed  from 
die  date  of  the  fiat. 

'  Mr.  Buekanan,  who  appeared  as  solicitor  for 
the  bankrupt,  asked  permission  to  address  the 
commissioner  in  support  of  the  application  that 
the  bankrupt  should  pass  his  last  examination. 

Mr.  Commissioner  Fane  sud,  he  should  have 
called  on  the  bankrupt's  solicitor  if  he  had  de- 
dded  with  reference  to  the  facts  of  the  particu- 
lar case;  but  his  determinaUon  proceeded  on 
general  principles  which  had  been  well  con- 
sidered. It  was  quite  impossible  for  him, 
under  the  circumstances,  to  certify  that  the 
banknipt's  accounts  were  satisfactory. 
.  Mr.  BuchoMXH.  applied  for  the  renewal  of  the 
bankrupt's  protection. 

Mr,  Commissioner  Fane  did  not  feel  that  he 
should  be  justified  in  granting  protection,  and 
perhaps  thereby  depriving  creditors  of  a  remedy 
against  the  bankrupt* 

Last  examination  adjourned  sine  die. 


ClerertOD,  Frederick  WOltaak  Poaget.  Piya«Btk. 

March  5» 
Carshun,  WiUum  Geof^e,  Nottingiiam.     Btaidh 

16. 
Edwards^  Edmand  Butler,  PontypooL    Marcb  IS. 
Jooeiy  Hugh,  Canarroa.    Uarcb  5. 
Stttciiffe,  VVilliamy  Uelsden  Bridge.  *oear  Halifjx. 

March  16. 

DISSOLUTIONS  OF  PROFESSIONAL  PART* 
NERSHiPS. 

From  Fab.  9Srd  ta  Mttrk  IM,  1847,  bath  intlmtm, 

with  dates  whem  gatetied, 
Allen,  Mandeford,  and  Edward  Carletoo  Hal«», 

31,  Bedford  Row,  Attorneys  and  SolidMrs. 

March  9. 
Forakaw,  Henry«  Richard  Blundell*  and  Joha  Far- 

shew,   Urerpool,  AtU»roey«4t-Law.     Marck 

19. 
Pearson,  Charles    and  WUliam  Hungerford  Hov- 

dieb.  New  Sleaford,  Attomeja  and  Soliotois. 

March  It. 
Tilaler,  Edwin,  and  William  Thomas  Locke  Trarm^ 

ftoreton-in-Marshy    Chipping   Campdea,  uai 
\         Sbip8ton-on-Stour,   Attorneys,  Solicitors,  v^ 

Convevaneera,     March  12. 
Whitelock,' John,  and  Henry  PoDsford,  70,  Alder- 

nianbory.  Attorneys,  £k>Hcitors,  and  Coar?T- 

accers.    Feb*  tS* 


LAW   PROMOTIONS   AND  APPOINT- 
MENTS. 

Thb  Queen  has  been  pleased  to  appoint  Charles 
Packer,  Eaq.,  to  be  her  Majesty's  Solicitor- 
General  for  the  island  of  Uarbadoes.  ^iarch 
16. 


PERPETUAL  COMMISSIONER. 

Appointed  under  the  Fine$  atul  Reeoveriet  Act, 

BootJi,  Harry,  of  Holmfirtb,  in  and  for  the  West 

Riding  of  the  county  of  York.    March  9. 


RASTERS  EXTRAORDINARY  IN  CUAN- 
CERY. 

Jroai  Feb.  2Srd  to  March  I9th,  1847,  beth  iiteUuim, 
,  with  datet  when  gaeett^ 

Braee»  William*  Leeda*    March  9. 


PROCEEDINGS  IN  PARLIAMENT  RE- 
LATING TO  THE  LAW. 

ftovtfc  of  %ott». 

NEW  BILLS  IN   PROGRESS. 

Repeal  of  Insolvency  Jarisdktion  of  Coan» 
of  Bankraptcy,  Aboliahiogr  Court  of  Revienr, 
and  Redacing  Number  of  Coi]imiss»mer&. 
(No.  2.)     In  Committee.     Lord  Brougliam. 

Markets  and  Fairs  Clauaes. — Public  Under- 
takings Clauses.  —  Gas  Works  x  Qanaet.  — 
Waterworks  Clauses, — In  Committee. 

Aonse  of  Comnoof » 

NEW  BILLS   IN   PROGRSSB. 

City  Small  Debto  Court,  In  Comimttte. 
Mr.  Masterman. 

Annual  Indemnity. 

Law  of  Railways.  For  2iid  ttbiHhb,  Mr. 
Strutt. 

Agricultural  Tenant-right.  In  Committee. 
Mr.  Strutt. 

Roman  Catholics  Relief.  In  Committer. 
Mr.  Watson. 

Pious  and  Charitable  Property.  For  Sad 
reading.    Lord  J.  Manners. 

Rating  Small  Tenements.  For  Snd  reading. 
Mr.  Waddington. 

For  the  Speedy  Trial  and  Pnnislmicat  of 
Juvenile  Offenders.  For  Sod  readiBg.  Sir 
John  Pakington. 

To  Encourage  life  Insunmce.  For  2iid 
reading.    Mr.  Godson. 

Inclosure  Act  Amendment.    Sir  F.  Theaiger. 

Drainage  of  Lands.    Eari  ef  iinctdn. 

Lunatic  Asylums  Regulatum.  Attoney- 
General. 

Towns  Improvement  CUosed.  F<v  fad 
reading. 


DiaEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  APRIL  3,  1847. 

■**  Qnod  magis  ad  wo« 
Pertinet.et  netcire  malum  eat^  agitamua." 

HoiUT. 


BANKRUPTCY,  INSOLVENCY,  AND 
ARREST. 


AMENOIUSNTS     OF    LORDS    BROUGHAM    AND 
CAMPBELL. 

Thb  amended  bill  introduced  by  Lord 
Brougham,  by  which  it  is  considerately 
proposed,  inter  alia^  that  the  registrars  of 
the  Court  of  Bankruptcy,  now  paid  for 
doing  little,  should  be  secured  the  same 
amount  of  salary  during  life  for  doing  no" 
thing,  has  been  read  a  second  time  in  the 
House  of  Lords,  without  opposition,  the 
noble  and  learned  mover  having  announced 
bis  attention  of  proposing  that  it  should  be 
referred  to  a  select  committee  after  Easter. 
Had  the  bill  emanated  from  any  less  inve- ! 
terete  law-reformer  than  Lord  Brougham,  I 
we  should  infer,  considering  the  probability  ! 
of  a  speedy  dissolution,  and  the  state  of 
public  business,  that  a  reference  to  a  com- 
mittee up  stairs  was  equivalent  to  a  deter- 
mination to  abstain  from  pressing  the 
measure  during  the  present  session ;  but 
the  experience  of  the  last  ten  years  sug- 
gests more  than  one  instance,  in  which  a 
bill,  involving  alterations  equally  extensive 
md  important,  was  hurried  through  both 
bouses  of  parliament  during  the  last  month 
)f  the  session,  with  a  velocity  only  compar- 
ible  to  the  speed  of  an  express  train  on  the 
broad  gauge. 

The  most  remarkable  feature  of  the  short 
ilscussion  which  preceded  the  second  read- 
ing of  Lord  Brougham's  bill  was,  the  de- 
claration of  Lord  Ashburton,  that  the  mer- 
::hants  and  traders  of  the  city  of  London 
R^ere  strongly  of  opinion,  that  no  amend- 
nent  of  the  Law  of  Debtor  and  Creditor 
sould  be  satiifiKtory  or  effective  which  did 
dot  involve  a  ccturn  to  the  principle  of 
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arrest  on  mesne  process;  and  his  lordship 
significantly  added,  that  those  whose  senti- 
ments he  professed  to  represent  in  this 
matter  might  well  be  supposed  to  take  a 
deep  interest  in  the  question,  as  it  was  cal- 
culated that  the  total  amount  of  their  loss 
by  bad  debts  was  not  less  than  twenty-four 
millions  annually ! 

It  would  be  difficult,  perhaps,  to  exag- 
gerate the  extent  of  injury  and  mischief 
occasioned,  to  the  mercantile  and  trading 
community,  by  the  constant  succession  of 
violent  and  inconsistent  changes  introduced 
into  this  branch  of  the  law  during  the  last 
dozen  years.  In  one  session  an  act  was 
passed  in  which  the  interests  of  creditors 
appeared  to  be  totally  disregarded  :  in  the 
next  session  the  debtor  was  harshly  and 
unduly  pressed  upon.  No  particular  prin- 
ciple was  adhered  to,  but  the  predominant 
intention  was  to  alter  and  unsettle.  It  is 
not  at  all  improbable  we  shall  soon  discover 
that  legislation  runs  in  a  circle,  and  that 
we  must  come  back  to  the  point  from 
whence  we  started* 

The  bill  introduced  by  Messrs.  Warbur- 
ton  and  Leader,  at  the  close  of  the  last 
session  of  parliament,  for  restoring  arrest 
on  mesne  process,  presented  an  opportunity 
for  discussing  the  expediency  of  that  pro- 
position of  which  we  partially  availed  our- 
selves.* The  general  principles  applicable^ 
to  the  question  are  by  this  time  tolerably 
well  understood.  The  law  ought  not  Up 
interpose  difficulties  or  impediments  in  the 
way  of  those  who  are  exerting  their  ener- 
gies and  industry  in  the  purauita  of  busi- 
ness; but  when  it  is  ascertained  that  a 


*  See  the  bill,  voL  33,  p.  536«  and  the  com- 
mentary, aiife,  p.  1. 
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man  has  incurred  pecuniary  obligationg  he 
IS  unable  or  unwilling  to  fulfil — in  other 
words,  that  he  is  insolvent — it  is  for  the 
public  benefit  that  his  dealings  should  be 
brought  to  a  £ftap»  md  Vt6  «MuaniianCfts 
investigated  Ut  t/ie  earlier  possible  period, 
A  man  who  continues  to  trade  after  lie 
becomes  insolvent,  does  so  in  variably'  to  the 
injury  of  others  :  he  bas  not  sufficient  in- 
ducement to  conduct  his  affairs  prudently, 
and  has  not  the  means  of  doing  so  benefici- 
ally. The  examination  into  ft  debtor's  cir- 
cumstances involves  an  inquiry  into  his 
conduct.  If  he  has  fraudulently  or  care- 
lessly incurred  debts  he  is  unable  to  pay, 
he  should  be  subjected  to  punishment  pro 
portioned  to  the  nature  and  extent,  of  the 


110,  was  justly  open  to  two  objections.  The 
oath  of  the  creditor  was  conclusive  as  to  the 
existence  of  the  debt  in  the  first  instance, 
and  although  the  debtor  miglu  be  prepared 
with  an  iafimedhte  an4  cocn|Aete  answer  to 
the  cIai«H  if  unable  to  procure  ball,  he  re- 
mained in  prison  until  the  matter  in  dispute 
was  finally  adjudicated  upon  in  the  regular 
course.  And  again,  when  the  existence 
oC  the  debt  was  clear  and  indisputable,  tlie 
debtor  might  avail  himself  of  the  forms  in- 
tended for,  and  applicable  to  litigated 
claims,  and  postpone  the  period  when  be 
could  be  compelled  to  disclose  the  real 
state  of  his  circumstances.  These  defects 
of  the  law  opened  a  door  for  abuses,  but  the 
consequences    of  those  abuses  appear  to 


injury  inflicted  on  society.  On  the  other .  have  been  greatly  exaggerated.  Attentioo 
hand,  if  he  becomes  insolvent  b}'  accident  |  was  exclusively  confined  to  those  cases  io 
or  misfortune,  he  should  be  put  to  the  least  which  the  law  was  unsuccessful  and  cod> 
possible   inconvenience  that  is  consistent  signed  the  debtor  for  a  longer  or  shorter 


with  the  security  of  his  creditors,  and  the 
procurement  of  that  inquiry  which  affords 
the  means  of  discriminating  between  the 
culpable  and  innocent  debtor.  So  far^  we 
apprehend,  there  exists  no  material  differ- 
ence of  opinion.  The  difficulty  arises  in 
determining  how  and  when  the  inquiry  into 
the  affairs  of  the  debtor  is  to  be  brought 
about?  Experience  has  demonstrated, 
that  if  the  investigation  is  delayed  until  a 
creditor  obtains  a  judgment  and  takes  the 
debtor  in  execution,  to  say  nothing  of  the 
expenses  of  such  a  proceeding,  the  time 
that  must  necessarily  elapse  enables  the 
ill-disposed  debtor  to  make  away  with  his 
property,  and  defeat  the  just  claims  of  his 
creditor.  To  oblige  the  debtor  to  submit 
to  an  investigation  at  an  earlier  period, 
some 


time  to  a  prison  ;  and  the  innumerable  in- 
stances in  which  the  law  was  effectual,  and 
compelled  the  payment  of  debts  wit2>out 
litigation  and  without  tlie  iucaroeratiDa  of 
the  debtor,  were  wholly  overlooked.  This 
oversiglit  is  to  be  traced  in  nearly  aU  the 
statements  put  forward  by  those  who  soe- 
cessfully  advocated  the  abolitioo  of  arrest 
on  mesne  process.  Abundant  tkne  has 
now  been  allowed  for  the  trial  of  that  ex- 
periment, and  it  would  seem  tl)ose  engaged 
in  trade  have  come  very  generally  to  tbe 
conclusion,  that  the  effect  of  the  ahalitua 
has  been  to  encourage  reckless  and  im|ao> 
vident  trading,  and  increase  to  an  alaranng 
degree  the  amount  of  bad  debts.  Our  ovi 
impression  is,  that  this  disastrous  resak  it 
not  to  be  ascribed  exclusively  to  any  par- 


compulsory  proceeding  must  be  !  ticular  measure,  but  tliat  it  is  attribntaUc 
adopted,  and  the  most  obvious  and  least  mainly  to  tlie  injudicious  attempts  to  alter 
objectionable  mode  of  securing  his  attend'  |  the  Law  of  Debtor  and  Creditor,  and  to  the 
imce  for  that  purpose  is,  by  personal  re- 1  unsatisfactory  manner  in  which  this  bnndi 
straint  where  the  debtor  is  unable  to  give  of  the  law  has  been  admtnittered.     We  mt 


security    for    his  appearance.       By   this 
murse,  no  doubt,  the  unfortunate  and  the 
fraudulent  debtor  are  placed  in  the  same 
category   in  the    first    instance,    in    like 
manner  as  the  innocent  and  the  guilty 
charged  with  violating  the  criminal  law, 
ere  subjected  to  the  same  inconvenience 
before  trial.     But  it  may  (k\r\y  be  argued, 
that  a  man  who,  even  innocently,  incurs  a 
debt  which  he  is  unable  to  pay,  has  primd 
fBwU  inilicted  an  hijury  on  the  creditor, 
and  cantiot  reasonabiy  complain  of  the  hard- 
IV  jS"iP  ^  *••**  compelled,  at  some  personal 
^aMatH|W|c^to  explain  his  conduct.   The 
^  a       ^^^    mesne  process,  as  it  existed 

ri^ip^^ing  of  the  1  A  2  Vict.  c. 


glad  to  perceive  that  the  subject  is 
taken  up  by  those  who  have  a  larger  stake, 
and  being  fully  represented  in  parliament,  a 
far  greater  influence  in  the  adjustment  «f 
such  questions  than  the  members  of  the 
legal  profession  can  boast ;  but  in  thii^  ai 
in  every  other  instance,  the  trading  ani 
commercial  oommunitv  will  find  theb  in- 
terests idenUcal  with  those  of  the  l^a}pro> 
fession,  and  that  wliat  {Mroves  advaatageoos 
to  the  one  cannot  fail  to  be  beneficial  lo  the 
other. 

The  committee  of  merchants  and  traiiew> 
appointed  for  tlie  purpose  of  obioining  n 
amendment  ef  the  Law  of  IkmkrMpicy  tdl 
Insohrency,  ptescnied  a  third  tepart  to  a 


Bmtkrmpt^  Intdtvmusjf,  mtd  drrset. 


«or 


public  moetinf^  held  at  the  London  Tavern, 
on  the  2drd  Febmary  last,  describing  the 
steps  taken  in  furtherance  of  this  object,  a 
copy  of  which  we  subjoin,  with  some  slight 
abridgemetit. 

"  In  accordance  with  the  resolutions  passed 
at  the  last  meeting,  your  committee  have 
adopted  all  the  means  in  their  power  to  awaken 
and  impress  on  the  mind  of  the  public  and  of 
the  state,  the  serious  evils  resulting  to  com- 
mercial honesty  and  credit  from  the  vicious  and 
defiective  state  of  the  Law  of  Bankruptcy  and 
Insolvency,  with  a  view  to  a  general  and  com- 
prehensive measure  of  amendment  and  conso- 
lidation of  the  numerous  existing  statutes  bear- 
ing on  the  subject ;  and  also  to  get  passed  into 
a  law  the  bill  tor  their  amendment  which  had 
been  prepared  by  your  committee,  and  sub- 
mitted to  and  approved  by  the  above  meeting. 
''  For  the  first  of  these  purposes,  vour  com- 
mittee caused  a  series  of  articles  to  oe  written 
and  published  from  time  to  time,  in  the  daily 
papers  and  other  periodicals,  setting  before  the 
world  the  abuses  of  the  present  system,  and 
the  necessity  of  its  reform.  They  also  pre- 
pared, and  widely  circulated,  a  statement  of 
particular  cases,  illustrative  of  the  faciUties  now 
afforded  for  the  commission  of  the  grossest 
firaods  by  dishonest  traders^  upon  their  creditors, 
almost  with  impunity. 

"  For  the  second  purpose,  that  of  carrying 
their  bill  through  parliament,  the  first  step  of 
your  committee  was  to  submit  the  bill  to  a  par- 
liamentary counsel  of  eminence,  by  whom  it 
has  been  remodelled  and  improved,  without, 
however,  altering  its  principles.  Copies  of  it 
have  been  submitted  to  the  Lord  Chancellor, 
and  other  legal  members  of  the  peerage,  the 
law  officers  of  the  Crown,  the  commissioners  of 
bankruptcy  and  insolvency,  the  official  assig- 
nees, the  several  chambers  of  commerce,  the 
joint-stock  banks,  the  law  societies,  and  other 
foodies ;  they  have  also  printed  full  particulars 
of  the  measure,  with  remarks  explaining  the 
present  abuses  and  the  nature  of  trie  remedies 
proposed,  which  have  been  very  widely  circu- 
lated both  in  town  and  country.  The  commit- 
tee have,  in  fact,  adopted  every  step  in  their 
opinion  calculated  to  make  the  bill  generally 
known,  and  to  court  observation  and  inquiry. 

**  They  have  also  had  interviews  with  the 
late  Attorney  and  Solicitor-General,  by  whom 
very  considerable  attention  was  bestowed  upon 
the  several  clanses  of  the  bill,  and  iterations 
siaggeeted.  Meetings  have  also  been  had  with 
the  Post-office  authorities,  with  a  view  to 
aunplify  the  service  of  the  preliminary  notice 
and  summons  required  by  the  Court  of  Bank- 
ruptcy, and  with  other  public  officers  likely  to 
be  aflfected  by  it ;  much  valuable  information 
has  resulted  from  these  proceedings,  of  which 
your  cotnmittee  have  not  hSM  to  avail  them- 
selvee. 

"  The  bill  was  introduced  into  the  House  of 
Commons  by  Mr.  Hawes,  M.  P.,  and  was 
read  a  first  and  second  time,  and  conunitted, 
%nd  twice    reprinted^  by   the  house  for  the 


purpose  of  introducing  alterations  suggested 
by  the  Attorney  and  Solicitor-General  and 
others.  At  this  stage,  the  sudden  change  in 
the  ministry,  and  the  consequent  official  ap» 
pointment  of  Mr.  tiawes,  unfortunately  cb^ 
prived  the  committee  of  his  valuable  services  t 
but  after  a  short  delay,  the  Hon.  Edward  P. 
Bouverie  kindly  undertook  the  charge  of  the 
bill ;  and  on  the  6th  of  August,  in  moving  its 
re-commitment,  he  brought  before  the  house 
the  unsatisfactory  state  of  the  Bankrupt  uid 
Insolvent  Laws,  and  the  urgent  necessity  of 
comprehensive  and  efficient  legislation  thsM* 
upon.  In  reply  to  his  observatious,  the  govern- 
ment stated  that  it  was  the  intention  of  the 
present- Lord  Chancellor  to  introduce  a  general 
measure  for  the  amendment  of  these  laws^ 
which  he  hoped  to  perfect  before  the  present 
session  of  parliament ;  and  that  full  considera* 
tion  would  be  given  to  the  bill  of  the  committee. 
It  was  therefore  deemed  advisable  by  your  com- 
mittee not  further  to  press  it,  but  to  use  their 
best  endeavours  that  the  proposed  measure 
should  be  such  as  was  demanded  by  the  wants 
of  the  mercantile  and  trading  classes.  Since 
this  period  your  committee  have  been  in  com- 
munication with  Mr.  Vizard,  the  Secretary  of 
Bankrupts  (the  organ  of  the  Lord  Chancellor 
in  this  matter),  upon  the  subject  of  the  new 
bill.  From  him  they  received  a  communication 
on  the  lOth  of  December  last,''  that  two  sepa« 
rate  bills  had  been  prepared  for  the  amend- 
ment and  consolidation  of  the  statutes  relating 
to  bankrupts  and  insolvents,  in  which  he  had 
inserted  several  of  the  clauses  of  their  bill,  and 
that  copies  should  be  submitted  to  them  as 
soon  as  the  bills  had  been  approvsd  by  his  lord* 
ship ;  he  also  promised  to  receive  a  deputation 
from  them  upon  the  snbject  as  soon  as  they 
should  have  considered  the  provisions.  It  iS| 
however,  to  be  regretted  that  no  farthei:  iiro. 
gress  has  been  made,  your  comtcUcee  having 
been  informed  by  Mr.  Vizard  so  lately  as  the 
12th  instant,  that  the  new  bills  had  not  been 
settled  by  the  Lord  Chancellor.  They  had 
hoped  to  have  been  able  before  this  time  to 
have  fully  examined  and  reported  upon  tJhft 
particular  measnres  proposed  by  governmefati 
and  they  nrach  regret  that  they  are  not  in  a  po^ 
sition  to  do  so* 

"  Your  conunittee  have  to  express  their  con* 
gratulations  that  the  exertions  which  have  been 
made  have  been  attended  with  a  success  be- 
yond what  could  have  been  hoped,  since,  al- 
though  they  did  not  succeed  in  carrying  thelf 
own  bill  in  the  last  session  (which  bill  the 
have  alwajv  represented  as  a  pati^  meaMHW 
only,  and  intended  merely  to  remedy  certain 
specific  abuses),  yet  to  its  introduction  into 
parliament,  and  to  the  measures  adopted  for 
giving  pubhcity  to  the  crying  evils  of  the  sys- 
tem, and  to  the  suffisrinj^s  infficted  by  its  meanii 
upon  the  honest  and  hir  trader,  the  committM 
feel  justified  in  Mtrilmtkig  the  fact  of  tiie  ge^ 
vemment  having  at  hMK  Come  totuntA^Mbifk 
general  measnra  for  the  amendment  of  i ' 


^  Seetfafe,  p.230.; 
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Uwi^a  proceeding  which  the  committee  felt 
to  be  of  too  onerous  a  character  to  be  under- 
taken hj  any  but  the  highest  authoritiee.  By 
separate  billa  for  bankruptcy  and  insolvency 
bemg  intended,  it  is  hoped  that  the  two  classes 
of  cases  will  be  disposed  of  in  separate  courts ; 
of  the  propriety  of  which  course  the  committee 
have  before  reported  their  opinion. 

''  Your  committee  have  also  to  express  their 
gratification  at  the  passing  of  the  Small  Debts 
Act  of  last  session,  whereby  the  establishment 
throughout  the  country  of  courts  with  appro- 
priate districts,  for  the  recovery  of  debts  not 
exceeding  20/.  has  been  authonsed,  and  one 
general  mode  of  proceeding  established  for  the 
whole.  In  this  act  the  great  principle  of 
punislment  for  debts  contracted  fraudulently, 
or  without  reasonable  expectation  or  ability  to 
pay,  is  recognised. 

*'  One  of  the  objects  of  the  committee's  bill 
was  to  check  the  issuing  of  fiats  in  bankruptcy 
upon  the  trader's  own  petition,  in  cases  where 
there  are  no  assets.  Your  committee  are  glad 
to  find  that  one  of  the  commissioners  of  bank- 
rupt has  taken  a  course  to  render  this  abuse  of 
the  court  less  frequent,  by  a  determination  to 
refuse  the  bankrupt's  certificate  in  such  cases.' 
Tbey  trust  that  this  wholesome  plan  will  be 
generaUy  followed. 

"  Your  committee  refer  also  with  satisfaction 
to  the  increasing  number  of  refusals  and  sus- 
pensions of  certificates  by  the  court,  in  cases 
of  dishonesty  and  improvidence.  They  have 
especially  to  acknowledge  the  benefit  and  as- 
sistance they  have  derived  from  Mr.  Commis- 
tioner  Fane,  whose  seal  in  the  reform  of  those 
laws  is  so  well  known." 

Tlie  report  concludes  with  an  acknow- 
ledgement of  the  assistance  the  committee 
ha^e  received  from  other  sources. 

The  sentiments  expressed  in  this  docu- 
ment have,  for  the  most  part,  our  cordial 
concurrence,  but  we  venture,  in  the  reverse 
of  an  unfriendly  spirit,  to  suggest  to  those 
by  whom  it  was  drawn  up^  and  the  still 
larger  class  whose  opinions  it  represents 
and  whose  sympathies  it  cannot  fail  to 
enlist,  that  it  indicates  too  much  of  a  uni- 
lateral tendency.  It  should  not  be  forgot- 
ten, that  whilst  the  creditor  has  protection, 
the  debtor  must  have  justice  administered 
in  a  corrective,  and  not  a  vindictive  spirit. 
Let  us  add,  that  it  cannot  fail  to  detract 
from  the  efforts  of  those  who  direct  this 
important  movement,  if  they  continue  to 
pledge  themselves  upon  collateral  questions 
of  minor  importance.  The  concluding 
paragraphs  printed  from  the  report  furnish 
some  notable  instances  of  thus  disposition, 
and,  in  our  humble  judgment,  would  have 
been  advantageously  omitted. 

«  Vide,  Original  Reports  of  Court  of  Bank- 
roptcy.    In  re  IVtlU,  p.  603,  anit. 


METROPOLITAN    AND    PROVIN- 
CIAL LAW  ASSOCIATION, 

We  are  glad  to  announce  that  a  new  ao- 
ciety,  composed  of  metropolitan  and  pro- 
vincial solicitors,  was  formed  on  tbe  25tb  of 
March,  for  the  purpose  of  promoting  the 
interests  of  suitors  in  the  better  and  more 
economical  administration  of  the  law ; — of 
obtaining  the  removal  of  the  manj  and 
serious  grievances  to  solicitors,  and  through 
them  to  the  suitors ; — and  of  maintaining 
the  rights,  and  increasing  the  usefulness  of 
the  profession. 

The  association  is  named,  "  The  Metro- 
politan and  Provincial  Law  Aasociation," 
and  consists  of  all  members  of  the  profes- 
sion who  contribute  a  donation  of  not  less 
than  5/.,  or  an  annual  subscription  of  not 
less  than  1/.,  to  its  Funds.  The  bosinesi 
of  the  association  is  to  be  conducted  by  a 
committee  of  25  town  and  25  countrj  soli- 
citors, with  power  to  add  to  their  number 
and  to  appoint  local  committees. 

We  shall  soon  be  enabled  to  state  in  de- 
tail the  objects  of  the  society, — the  evils  h 
seeks  to  redress, — and  the  course  proposed 
to  be  pursued.  In  the  mean  time,  we  may 
mention  that  the  association  has  been 
formed  with  the  friendly  co-operatioQ  of 
the  existing  law  societies,  and  is  designed 
to  unite  the  profession,  without  reference 
to  any  particular  locality.  This  is  the 
right  principle  on  which  to  proceed  in  pro- 
moting the  objects  in  view,  which  are  cal- 
culated to  benefit  the  general  body  of  so- 
licitors, and  through  them  to  promote  tbe 
true  interests  of  the  public. 

This  society  has  arisen  out  of  several 
communications  and  consequent  meetings 
between  a  numerous  deputation  of  pro- 
vincial solicitors  and  their  metropolitan 
brethren,  during  the  last  few  months. 
Knowing  the  high  character,  long  expe- 
rience, well-formed  judgment,  and  practical 
talents  of  the  promoters  of  the  association — 
joined  to  the  strict  just  ice  and  public  expe- 
diency of  their  object — we  cannot  doubt  of 
its  ultimate  success.  We  have  lived  long 
enough  to  know  of  a  certainty,  that  how- 
ever slow  the  people  of  this  coimtry  may 
be  in  effecting  really  useful  reforms,  the 
time  will  surely  arrive  when  whaiertr  it 
riff  At  and  Just  will  be  done* 
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WARRANT   OF  ATTORNEY,    WHEN  JOINT  OR 
JOINT   AND   SEVERAL. 

A  CASE  determined  in  the  Court  of  Com- 
mon Pleas,  and  lately  reported,**  involved 
directly  the  question,  when  a  warrant  of 
attorney  is  joint,  or  joint  and  several,  and  in- 
cidentally, when  a  contract  is  to  be  consi- 
dered as  joint  or  several  ?  The  point  arose 
upon  a  rule  for  leave  to  enter  up  judgment 
against  Mr.  Dawes,  upon  an  old  warrant  of 
attorney  executed  by  Dawes  and  one  H. 
Eraser.  Eraser  had  left  the  kingdom, 
which  created  a  difficulty  in  making  the 
usual  affidavit  and  serving  the  rule  nisi  on 
him.  The  warrant  of  attorney  was  in  the 
following  form : — 

To and  ,  Attorneys  of  her  Ma- 
jesty's Court  of  Common  Pleas  at  West- 
minster, jointly  and  severally,  or  to  any 
other  attorney  of  the  same  court. 
These  are  to  desire  and  authorize  you,  the 
attorneys  above-named,  or  any  one  of  you,  or 
any  other  attorney  of,  &c.,  to  appear  in  the 
same  court  for  us  and  each  of  us,  H.  Fraser, 
and  W.  Dawes,  and  ihen  and  there  to  receive 
a  dedaration /or  us  and  each  of  us,  in  wn  action 
of  debt  for  the  sum  of  130/.  for  money  bor- 
rowed, at  the  suit  of  Elisabeth  Dalrymple,  and 
thereopoQ  to  confess  the  same  action,  or  else 
to  sufier  a  judgment  by  nildicit,  or  otherwise, 
to  pass  against  us  in  the  same  action,  and  to  be 
thereupon  forthwith  entered  up  against  us 
and  each  of  us,  of  record  of  the  said  court, 
for  the  said  sum  of  130/.,  and  we  the  said  H. 
Fraser  and  W.  Dawes,  do  hereb]^  further  au- 
thorize and  empower  you  the  said  attorneys, 
or  any  one  of  you,  after  the  said  judgment 
shall  be  entered  up  as  aforesaid,  for  us  and  in 
our  name  and  as  our  act  and  deed,  to  eign, 
seal,  and  execute,  a  good  and  sufficient  release 
in  the  law  of  the  said  E.  Dalrymple,  her  heirs, 
executors,  and  administrators,  of  all  and  all 
manner  of  error  and  errors,  &c.  &c. 

The  answer  to  the  rule  was,  that  the 
warrant  of  attorney  contemplated  but  one 
action,  one  declaration,  and  one  judgment, 
and  that  the  application  should  have  been 
to  enter  up  judgment  against  Dawes  and 
Fraser,  and  not  against  Dawes  alone.  It 
was  admitted  that  the  case  would  have 
been  different  if  the  words  of  the  instru- 
ment bad  been,  to  enter  up  judgment 
against  '*  us  or  each  of  us.**  In  the  course 
or  the  argument,  the  distinction  as  to  the 
effect  of  a  joint  and  several  covenant,  as 
stated  by  Parke,  B.,  in  a  late  case  of  King 


V.  Hoare,*  was  adverted  to.  *'  Each  party 
to  a  loint  contract,"  (said  the  learned 
baron,)  **  is  severally  liable  in  one  sense* 
that  if  sued  severally,  and  he  does  not 
plead  in  abatement,  he  is  liable  to  paj^  the 
entire  debt ;  but  he  is  not  several Iv  liable 
in  the  same  sense  as  he  is  on  a  jomt  and 
several  bond,  which  instrument,  though  one 
piece  of  parchment  or  paper,  in  effect  com- 
prises the  joint  bond  of  all,  and  the  several 
bonds  of  each  of  the  obligors,  and  gives  dif« 
ferent  remedies  to  the  obligee."  In  sup* 
port  of  the  rule  it  was  contended,  that  the 
words  ''and  each  of  us*"  could  not  be  re* 
jected  as  surplusage,  and  that  there  were 
authorities  for  holding  the  word  '*  each"  to 
be  a  word  of  severance,^  and  for  reading 
the  word  "and"  as  if  it  had  been  *Jor"« 
when  necessary  to  give  effect  to  the  inten* 
tion  of  the  parties. 

The  court  was  unanimously  of  opinion, 
that  the  language  of  the  instrument  was 
joint  throughout,  and  excluded  the  suppo- 
sition that  the  intention  of  the  parties  was, 
that  judgment  should  be  entered  up  against 
one  only.  The  plaintiff  was  bound  to 
pursue  the  authority  given  by  the  warrant 
of  attorney,  and  could  not  enter  up  judg- 
ment against  Dawes  alone.  The  rule  was 
therefore  discharged,  but  without  costs. 


REMUNERATION  OF  SOLICITORS. 


*  Dalrgmple  v. 
Bench,  698. 


Fraser  and  Dawes,  2  Com. 


PRINCIPLES   OF   TAXATION. 

The  inadequate  rcmunerationj|  for  im- 
portant professional  services  has  often  been 
noticed  by  the  Master  of  the  Rolls,  and 
in  all  cases  wherein  no  more  than  the 
just  fees  have  been  allowed,  his  lordship 
has  refused  to  disturb  a  taxation  merely 
because  some  errors  have  been  discovered 
in  particular  items,  but  where  on  the  whole 
the  amount  has  not  been  larger  than  suf^ 
ficient.  This  equitable  consideration  of 
the  claims  of  practitioners  was  much  con- 
sidered by  his  lordship  in  the  case  of  Lucas 
V.  Peacock,  8  Beav.  1,  to  which  we  lately 
adverted,  (see  32  L.  O.,  3:^2.) 

We  have  now  to  direct  the  attention  of 
our  readers  to  the  recent  case  o£ Davenport 
V.  Stafford,  in  the  same  volume  of  Mr.  Bea- 
van's  Reports,  p.508.  It  appears  that  in  the 
year  1815,  a  bill  was  filed,  praying  for  aa 
administration  of  an  estate,  and  for  the 

•  13  Mees  &  W.  494. 

'  Kew  V.  Bouse,  1  Vem.  353. 

V  Swift  V.  Qregson,  1  Term  R.  432. 
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vmm\  aeeounte  ^  Hie  eatato  po«Ms«d  by 
the  oxecQtpix.  After  the  death  of  one  of 
the  parties^  a  bill  of  reriYor  and  sepple- 
went  was  filed,  and  other  parties  were 
added,  who  prayed  an  account  of  the  per- 
sonal estate. 

The  cause  was  heard  in  183(X  and  a  re* 
ibrence  was  ordered  to  the  Master.  And 
m  1840,  a  petition  to  rehear  the  cause  was 
presented,  on  the  ground  that  the  decree 
waa  erroneous  in  stating  that  the  peti- 
tioners had  admitted  assets  sufiicient  to 
pay  what  might  be  due  frona  their  tes- 
tatrix. 

A  motion  being  made  to  discharge  the 
order  fbr  a  rehearing,  Tarious  questions 
were  raised  before  the  Master  of  the  RolFs 
regarding  the  solicitor's  charges  for  certain 
attendances,  which  it  was  alleged  had  not 
been  strictly  or  properly  made«  His  lord- 
ship, after  deciding  tite  other  points  in  the 
case,  proceeded  to  say,  with  reference  to 
the  question  of  costs  : — 


T.  Gagsett,*' 


THS  FfltlVILBQB  QSOBSTVBi. 


^  1  have  been  infonaed,  that  solicitors  £re* 
qaeady  charge  for  particular  acts  of  business, 
which,  upon  the  occasion  to  which  they  relate, 
may  not  hare  heen  necessary  or  required  for 
the  interests  of  the  client,  and  this,  because,  in 
the  taxation  of  costs  for  the  whole  business 
done,  such  charges  are  allowed,  whilst  the 
aharges  allowed  for  other  services  of  the  utmost 
valxn  and  importance,  trul^  rendered  to  their 
clients,  are  so  inadequate,  that  unless  some 
compensation  were  allowed  in  another  way,  no 
adequate  remuneration  would,  upon  taxation, 
be  given  for  the  transaction  of  the  whole 
business. 

'*  It  is  much  easier  to  censure  than  to  remedy 
ibis  state  of  things,  which,  under  all  the  circum- 
stances, is  more  to  be  regretted  than  blamed. 
The  bhune,  which  there  may  be,  is  more  with 
higher  authorities  than  with  the  solicitors,  who, 
bavini;  regard  to  the  rules  of  taxation,  cannot 
halp  themselves.  The  remedy,  if  any  is  to  be 
Isimd,  must  be  had  by  the  discovery  of  some 
improved  mode  of  remunerating  solicitors,  by 
which  the  remuneration  may,  on  every  occasion, 
be  made  adequate  to  the  real  and  just  value  of 
^  important  services  which  aoe  rendered.'* 

Whilst  the  Master  of  the  Rolls  thus 
liberally  exculpates  the  solicitors  from  the 
Uaese  attached  to  the  present  system  of 
taxattont  we  are  bound  also,  en  the  part  of 
the  prefesstOB^  to  say,  that  his  lordship  has 
aihf aya  showa  a  disposition  to  consider  any 
aaggestioRS  which  could  be  oflfered  where- 
Isj  the  objectionable  part  of  the  present 

Sractice    might  be    avoided,  and  justice 
one  as  well  to  the  practitioners  as  to  the 
suitors. 


JUDQMairr  or  raa  oouarr  ov   aaaaa  iv 
'*  affWMMP  o.  aosasTx." 

Wa  are  aot  aware  that  itis  intended  to  bring 
the  judgment  of  the  Court  of  Ezchecraer  Ounar 
her  upon  the  privilege  question  under  tbe  t»> 
view  of  the  House  of  Lords  ;  bat  we  should  be 
glad  to  And  some  opportunity  afibrded  for  the 
reconsideration  of  the  question,  as,  wdfc  the 
profouodsst  respect  for  the  six  jodfpss,  by  lAaa 
the  dsdaioa  of  the  Court  of  Quel's  BmA 
was  reversed,  we  must  be  aOowed  ta  think 
their  judgment  on  ^is  matter  altogether  u»> 
satisfactory.^ 

If  the  principles  upon  whicb  this  dedaioais 
founded  are  to  prevail,  we  can  scarcdy  eoncove 
any  exercise  of  power,  whicb  the  House  ef 
Commons  may  think  fit  to  dakn  wader  ths 
name  of  privilege,  which  may  not  ba  con^aMsd 
and  enforced. 

The  form  of  the  warrant  under  whicb  the 
Seijeant-at-Arms  acted  and  subseqneatfy  jun^ 
tified,  is  already  before  our  readers,  (cmfe,  page 
36 1,)  and  it  was  properly  admitted  in  Ae  coort 
below,  as  well  sa  in  the  eont  of  cmr,.  iftat 
upon  the  vididity  of  the  wanaat  the  MsadBi 
in  the  action  must  stand  or  fall.  Tha  jod^ 
meat  of  the  Court  ef  Queen's  Bcncb  was  gmm 
on  the  ground  of  a  defect  in  the  wanaat  aai 
in  the  judgment  of  dM  eouit  of  errss  it  is  «» 
presslv  stated,  that  the  question  to  he  fariilHil 
IS  **  whether  the  warrant  was  dafeetifeos  asa.** 
Our  readers  will,  ae  doubt,  vecollseS,  iksS  lbs 
warrant  did  not  contain  any  adjndicBlian  «f  a 
contempt  committed  by  Mr.  Howard,  it  was 
simply  a  naked  direction  to  take  bkn  iaia  < 
tody,  by  aa  order  of  the  House  of  C 
The  order  here  referred  to,  was  set  foslk 
three  of  the  ckfondant's  pleas,  and  in  the  J 
meot  of  the  court  of  error  it  is  < ' 
it  was  properly  admitted  on  behalf  of  iIm  d^ 
fendant,  that  be  conid  not  justify  vudar  ths 
order  of  the  House,  ktdepmdmUk^  s^  l*s  warv 
rant,  because  the  order  auahoiiaea  nn  niiitii  niir 
person  to  take  the  plaintiff  into  custody.  SliB, 
the  judgment  in  error  assumes,  that  dhe  4^ 
fendant  is  eonaeeted  with  the  order  ef  Iks 
House  although  not  named  in  it,  and  becaase 
the  order  adjudicates  a  contempt,  the  order 
which  is  not  disclosed  in  the  warrant  ie  Mp> 
posed  tO'  give  validity  to  the  wemaL  The 
eonisntion  on  the  part  ef  the  daimdaat  wai^ 
that  the  warrant  was  good,  as  disckiaiag  safi* 
ciently  the  will  and  pleasure  of  the  Honae»  thil 
the  plaintiff  should  be  arrested.  The  court  of 
error  held  it  to  be  good,  on  a  totally  differaA 
ground. 

The  validity  of  the  warrant,  saya  Ae  eaart 
of  error,  depmds  mainly  upon  Sae  point  *en 
what  principle  is  the  iastrusaeBt  ta*  ba  ceft> 
8tmed>  Is  it  ta  be  examiiwd  with  die  al»S» 
with  which  we  leok  at  tbn  wanaals  e( 


^  See  the  judgment,  taken  from  the  short- 
hana  writer's  notes,  printed  by  enlsr  ef  the 
House  of  Commons,  ante,  p.  387. 
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oAera  acting  by  apeonl  ttsr 
tutory  authority  and  out  of  the  course  of  the 
CQBraon  law ;  or  ia  it  to  be  refcvded  as  the 
mandate  or  writ  of  a  superior  court  acting'  ac> 
cordinff  to  die  course  of  the  commoii  lamr  V* 
All  the  thno  judges  in  the  court  below  held  it 
to  be  void,  because  it  did  not  show  a  sufficient 
authority  on  the  &ee  of  it  Mr.  Justice  Coh- 
ridge,  in  the  commeneemeBt  of  his  judgment  in 
the  court  bdow,  says:-*" The  warrant  dis- 
doses,  that  the  Speaker  issued,  (in  parsuanee 
oi  As  order  of  the  House,  to  send  the  plaintifr 
IB  custody,)  a  cooraiand  to  the  defendant  to  take 
him  into  custody,  but  it  docs  not  disclose  that 
the  party  was  charged  with  any  oSence,  neiliier 
does  it  expressly  direct  the  SeijeantoU^Anns 
^ere  to  take  the  bodv  of  the  plaintiff,  or  how 
loBg  to  detain  him.  If,  for  the  House  of  Com- 
mons in  this  warrant,  yoti  substitute  any  other 
mvthmiijf  known  to  the  constitution,  it  is  quite 
dear  thisk  the  wammt  would  be  bad.    The 


party  sought  to  be  arrested  under  it  might  have 


cemifi|ir  those  things  wlucfa  on-  her  behalf  shal 
then  and  there  he  objected  against  hnD."  As 
remarked  by  Sir  Fitsroy  Kelly,  on  his  aigunwat 
in  the  Queen's  Bench,  the  present  warrant  does 
nothing  tantamount  to  this.  But  what  becomes 
of  the  argument  when  it  is  fonnd,  that  on  the 
back  of  the  writ  of  attachment  issued  in  die 
Common  Pleas  is  contained  the  following 
endorsement : — **  Doe  y.  Roe.  Fbr  nonpofmetU 
of  8/1 48,,  eoats  tamed  hw  Matter  fNfran- 

ant  to  a  nde  of  comrt  dated  dojf  of 

18     ." 

The  form  of  the  attachment  itself  is  as  old  as 
Magna  Charta,  and  the  form  of  the  endorse- 
ment sho^vs  the  superior  courts  have  a  regard 
for,  and  do  Talus  tne  liberty  of  the  subject,  and 
do  not  use  for  the  purpose  of  abusing  any  fbrm 
of  process  committed  to  them. , 

lliere  is  a  passage  in  the  judgment  in  error 
which  we  almost  grieve  to  find  in  it : — **  It  ap- 
pears, indeed,  that  if  a  writ  in  a  superior  court 
expressed  no  camse  at  alt,  it  would  oe  legal,  and 


Lord  Coke  says  in  the  Brewers'  case,  1  Roll  R. 
134."  But  where  is  there  to  be  found  an  in- 
stance of  a  commitment  by  a  superior  court 
expressing  no  cause  at  all  ?     In  the  case  re- 


lawniliy  resisted  it,  ar  if  arrested,  would  be !  the  defendant  not  bailable,  according  to  f^t 
dischu^ed  upon  the  return  of  sudi  a  warrant,  -  -^ 

vnder  a  writ  of  habeas  corpus." 

In  a  subsequent  part  of  the  judgment  of  the 

eoort  of  error,  it  is  said  that  many  (^  the  writs  _„j. ^ 

issued  by  the  superior  courts  do  upon  the  face '  ferred  to.  Lord  Coke  spoke  not  of  a  commit- 
of  them  show  the  cause  of  their  issuing,  whilst  |  ment  by  a  superior  court,  but  his  obiter  dieimm 
others  do  not,  and  instances  a  writ  of  capiat  ad  is  of  a  commitment  br  himself,  *'  Et  »jeo  eem- 
reepomdemdmn,  tsansd  before  the  passing  of  the  j  wUt  un  home  il  a'e*/  oaUable  per  aucun  else  ml 
I  &  2  Vict.  c.  tlO,  which  stated  no  original  caiise  soit  declare,"  which  must  be  intended  to 
writ,  no  affidavit  of  debt,  nor  any  plea  com- 1  be  for  a  contempt  in  court,  without  warrant. 


moBced  befove  the  capias  issued,  and  was  still 
nnquestionably  valid. 

Accepting  this  as  a  test  by  which  to  try  the 
wuTTant  in  the  present  ease --what  does  it  prove  ? 
The  fact  el  the  capias  not  slating  the  original 
writ  does  not  ssemto  have  much  application  to 
the  present  warrant,  which  is  objectionable  for 
want  of  substance,  and  not  form.  With  respect 
to  the  capias  stating  no  affidavit  of  debt,  the 
eopMi^'is  not  at  all  founded  upon  an  affidavit  of 
deot,  and  it  was  by  the  indulgence  of  the  rourts 
only,  that  when  the  eapiae  became  the  first 
process  of  the  court  the  arrest  was  discontinued 
and  the  capias  served  on  the  defendant,  which 
was  at  length  sanctioned  by  various  acts  of 
pnjliam«nt.  ¥f hen  the  oaith  was  first  required 
to  authorise  the  arrest,  the  old  form  of  capias 
was  continued,  and  the  ac  etiam  was  added, 
and  the  sum  sworn,  which  was  then  directed 
to  be  marked  on  the  back  of  the  writ.  Surely 
here  the  defendant  had  sufficient  intimatk>n  of 
the  cause  of  his  arrest.  As  to  the  observation, 
that  the  capias  ad  respondendum  states  no  plea 
commenced  before  the  capias  issued,  the  capias 
w«»  the  ssibetantia)  eommencsoent  of  the 
action. 

Tbe  jodgment  in  error  pvooeeds  :*-«^So  writs 
of  attachment  from  superior  courts  do  not  state 
tbe  psevioos  steps  of  a  charge  of  contempt,  the 
nde  of  cowt  that  they  should  issne,  or  the  nature 
of  tlM  contempt.  That  issued  from  the  Common 
Fleas,  (not  against  oficers  of  the  comt  merely, 
hut  against  indinridoals,)  nmplf  erdera  the 
eilenv  te>  biMg  ^  party  into  conrt  en  a  esr- 
tmm,dmf,  tnanewsr  t»  her  Majesty  of  aadeeo- 


and  with  which  another  judge  or  tribunal  would 
not  meddle.  As  observed  by  Mr.  Justice 
Coieridsf^,  in  his  judgment  in  the  court  below, 
a  warrant  expressing  no  cause,  from  whatever 
authority  emanating,  is  void,  and  would  be  a 
grievance  within  the  5th  section  of  the  petition 
of  right,  which  recites,  "  that  divers  of  the 
King's  subjects  had  of  late  been  imprisoned 
witlwut  any  cause  shown,  and  when  for  their 
deliverance  they  were  brought  before  the 
King's  justices  by  his  Majesty's  writs  of  habeas 
corpus,  there  to  undergo  and  receive  as  the 
court  should  order,  and  their  keepers  com- 
manded to  certify  the  causes  of  their  detainer, 
no  cause  was  certified,  but  that  they  were  de- 
tained by  his  Majesty's  special  command  sig- 
nified by  the  Lords  of  his  Privy  Council,  and 
yet  were  returned  back  to  sevend  prisons  with- 
out  being  chai^d  with  anything  to  which  they 
might  make  answer  accoraing  to  the  law." 

The  judgment  in  error  proceeds  : — "  It  was 
a  mistake  to  assert,  as  was  done  at  the  bar,  that 
an  adjudication  of  a  contempt  was  a  necessary 
part  of  every  committal  for  a  contempt,  aiid 
that  an  attacnment  would  be  invalid  without  it. 
It  is  not  so  in  the  superior  courts  of  comnien 
law,  ae  has  been  stated,  ner  in  the  Court  of 
Chancery,  as  Lord  Lyndhnrst  has  latslf  de- 
cided after  an  inqviry  into  precedenta,  Eatpmte 
Vmn  Samkm,  1  Pbiil.  Rep.  605." 

Enough  has  alrssity  been  said  on  the  sulgect 
of  coranitmenta  foe  eontem^  by  the  svpetior 
courts  of  coeamon  law.  Where  b  the  precedent 
for  am  eemmittal  6y  wmrami  withrnt  eama? 
The  alhnioB  to  ceniaittala  fot  eomenept  bgr  Ae 
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Court  of  dianceiy  eallt  for  a  feirremaiks.  In 
the  Court  of  Qoeen's  Bench  in  Grvai  r.  Slate 
amd  Mother,  (5  Qneen's  Bench  Reports,  99  J  it 
wuezpreedy  held,  that  a  warrant  of  commit- 
ment by  the  Court  of  Review  and  the  order  re- 
dted  in  the  warrant,  were  had,  as  Dot  containing 
any  proper  adhidication  of  a  contempt,  nor 
showm^  how  the  party  committed  might  dear 
himaelf,  and  that  dedsion  has  never  been  over- 
ruled. In  Mr.  Van  Sandau's  case.  Lord  Lynd- 
hurst  determined  the  warrant  bad,  on  the  ground 
that  the  seal  of  the  court  was  not  affixed 
to  the  warrant,  and  that  the  action  lay,  and 
awarded  10/.  to  the  plaintiff  as  damages.  What 
fell  from  his  lordship  on  the  subject  of  the  pre- 
cedents in  Chancery  can  in  no  respect  be  consi- 
dered as  impeaching,  and  certainly  not  as  over- 
ruliug  the  express  decision  of  the  Court  of 
Queen's  Bench,  in  Oreen  v.  Elgie,  Lord  Lynd- 
hurst  having,  (in  Phill.  R.  607,)  first  said,— "If 
Uiis  form  of  order  had  been  used  for  the  first 
time  upon  the  present  occasion,  and  there  were 
no  precedents  to  appeal  to  on  the  subject,  I 
should  have  come  to  the  conclusion  that  the 
order  was  insufficient;"  but  after  having  refer- 
red to  several  precedenU,  he  said, — *'  It  is  un- 
necessary to  proceed  further  in  citing  prece- 
dents of  this  nature,  for  although  I  consider 
the  form  of  the  order  adopted  by  Lord  Cotten- 
ham,  in  Lechmere  Charlton's  case,  and  the  other 
forms  to  which  I  before  referred,  as  the  more 
proper  and  correct  forms ;  yet  I  cannot  venture, 
m  the  face  of  these  proceedings,  to  discharge 
the  present  order  as  insufficient  and  invalid.'' 
His  lordship  was  here  only  considering  whether 
the  order,  as  an  order  in  bankruptcy  according 
to  the  precedents  in  the  Court  ot  Chancery, 
was  so  entjrelv  invalid  that  he  must  give  Mr. 
Van  Sandau  the  costs  of  it ;  but  though  the 
order  in  the  Court  of  Review  mip^ht  not  be  a 
bad  order  to  that  extent,  a  committal  under  it 
would  have  been  bad  in  a  court  of  kw,  as  the 
Court  of  Queen's  Bench  dedded  in  Gfreefi  v. 
Elme. 

The  judgment  of  the  Court  of  Error  pro- 
ceeds:— "  We  are  clearly  of  opinion,  that  at 
least  as  much  respect  is  to  be  shown  and  as 
much  authority  to  oe  attached  to  the  mandates 
of  the  House  as  to  those  of  the  highest  courts 
in  the  country,  and  if  the  officers  of  the  ordi- 
nary courts  are  bound  to  obey  the  process  de- 
livered to  them,  and  are  therefore  protected  by 
it,  the  officer  of  the  House  of  Commons  is  as 
much  bound  and  equally  protected." 

To  this  it  may  be  observed,  that  the  write  in 
superior  courte  where  there  is  any  mere  irregu- 
larity in  issuing  them,  are  a  protection  to  the 
officer,  because  those  who  so  issue  them  are 
amenable  to  the  party  and  to  the  court,  but 
upon  process  from  either  house  of  parliament, 
nobody  is  amenable  but  the  officer  executing  an 
illegal  warrant  And,  as  observed  by  Mr. 
Justice  Coleridge  in  his  judgment  in  the  court 
below,  the  test  is,  whether  the  defect  in  the 
warrant  goes  to  the  jurisdiction  of  the  authority 
issum^  It,  and,  as  he  has  shown,  there  is  no 
authority  m  the  kingdom  that  can,  unless  con- 
trary to  Magna  Charts,  as  amplified  by  the 


petition   of  right,    issue  a  wairant    wHhma 


The  judgment  thus  sums  up  :—*"nie  Ho 
had  an  undoubted  right  to  order  the  ^aintiff 
into  custody,  and  to  have  him  brought  to  the 
bar,  and  had  also  as  much  right  over  its  own 
forms  as  any  other  court  has,  and  it  mnat  he 
presumed  that  this  is  the  right  form,  bcsngthst 
which  it  has  chosen  to  adopt." 

Upon  this  part  of  the  judgment  in  emr  it 
need  only  be  observed,  that  the  objection  to 
the  warrant  is  not  the  possible  want  of  jurisdie- 
tion,  but  that  no  cause  whatever  was  shown 
for  the  arrest  upon  the  face  of  the  wanant,  and 
that  the  House  of  Commons  has  no  more  tV^ 
to  create  forms,  inconsistent  with  the  es- 
teblished  law  of  the  land  and  to  Mainn  Chsita 
and  the  Petition  of  Right,  than  it  has  to  craste 
new  privileges :  neither  could  any  court  do  so 
or  has  any  court  ever  attempted  it.  It  may  be 
added,  that  if  such  a  warrant  be  illegal,  it  can- 
not be  in  the  right  form,  although  the  Hoaic 
of  Commons  has  chosen  to  adopt  it. 

Neither  the  superior  courte  of  justioe  nor  the 
houses  of  parliament  can  create  modern  fonns 
inconsistent  with  the  law  of  the  land. 

Having  thus  examined  the  several  propoa- 
tions  upon  which  the  judgment  in  cnur  is 
founded,  we  know  not  how  we  can  escape  from 
the  conclusion,  that  if  this  judgment  be  correct 
the  House  may  order  ite  officer  to  aneat  asy 
man  and  bring  him  in  custody  betee  tiMa  at 
ite  mere  will  and  pleasure.  The  peraonal  ItbeiCy 
of  every  commoner  in  the  land  is  thus  ^aced 
within  the  irresponsible  power  of  the  noose^ 
and  whether  charged  or  uncharged,  gu3tr  or 
innocent,  contemptuous  or  obedient,  the  Hoose 
may  imprison  him.  If  such  an  authority  is  well 
foundea,  it  is  inconceivable  that  it  shoiold  aot 
have  been  discovered  at  an  earlier  period. 


NEW  COUNTY  COURTS  ACT. 

COSTS   OP  PRACTITIOirBBS. 

[Wx  give  insertion  to  the  following  koer, 
though  extending  beyond  the  limit  we  can 
usually  spare  for  such  communications,  on  ac- 
count of  the  importance  of  the  subject,  pobfic 
no  less  than  professional,  and  in  the  hope  tbst 
some  of  our  correspondente  may  be  indneed 
to  state  their  views  of  Mr.  Lamb's  su^estions, 
and  conjectures.] 

To  Wm.  Tookb,  Esq. 

My  Dxar  Sir, — A  cursorv  consideration  of 
the  New  County  Courte  Act,  leads  me  to  thiak 
that  several  material  provisions  have  heea 
omitted,  and  that  great  ambiguitjr  prevails  as 
to  the  right  construction  of  the  danaes  regu- 
lating the  duties  of  and  remuneration  to  the  at- 
torneys who  shall  practice  in  those  courts.  la 
mv  doubta  I  know  of  no  one  to  whom  I  eould 
acidress  a  few  short  observations  on  the  sub- 
ject with  greater  satisfaction  than  toyoarscK 
whose  uniform  kindness  towards  the  junior 
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members  of  .that  branch  of  the  profeesion  of 
which  you  have  been  so  long  a  leading  pracU- 
tioner,  must  entitle  you  to  the  deference  which 
high  principles  ana  great  experience  justly 
demand. 

It  is  impossible  to  contemplate  the  probable 
effect  of  the  many  and  great  changes  which 
have  been  and  are  still  going  on  in  the  practice 
of  the  law,  without  frequent  and  serious  ap- 
prehension regarding  the  ultimate  results  of  so 
much  experiment  upon  a  fabric  grey  with  the 
institutions  of  ages,  and  without  fearing  that  in 
the  attempt  to  substitute  more  popular  mea- 
aures,  those  now  adopted  may  not  really  end  in 
a  denial  of  justice  altogether.  To  the  super- 
ficial observer,  any  attempt  to  bring  pro- 
minently forward  so  delicate  a  subject  as  the 
duties  and  remuneration  of  an  attorney,  may  be 
supposed  to  amoimt  only  to  a  futile  attempt  to 
sacrifice  the  interests  of  the  masses  to  the  pe- 
cuniary claims  of  a  class.  Right-minded  and 
considerate  men,  I  am  sure,  will  come  to  an- 
other conclusion,  and  will  perceive,  that  unless 
the  labourer's  hire  be  adequate  to  his  toils  and 
the  department  of  his  toil  well-defined,  the  work 
is  likely  to  remain  unperformed,  or  to  be  ef- 
fected in  an  inadequate  or  unworthy  manner. 
These  observations  have  been  elicited  by  an 
endeavour  to  ascertain  the  precise  nature  of  the 
duties  and  rewards  of  an  attornev  under  the 
act,  to  which  allusion  has  already  oeen  made, 
the  91  St  section  of  which  affords  most  of  the 
information  which  is  to  be  acquired  upon  the 
subject,  but  whether  the  act  contemplates  the 
duties  of  attorneys  to  be  confined  to  tnat  of  ad- 
Tocating  the  cause  in  court,  or  intends  to  con- 
join with  that  duty  the  functions  ordinarily  ful- 
filled by  them  in  bringing  a  cause  to  issue,  does 
not  clearly  appear.  Adopting  the  first  position, 
there  is  manifestly  an'inconsistency  in  tne  mode ' 
in  which  they  are  treated  as  to  fees,  the  first  | 

5 art  of  the  section  giving  them  none  where  the 
ebt  or  claim  is  under  40^.,  and  no  more  than 
lOs,  unless  such  debt  or  claim  shall  be  more| 
than  6/. ;  that  is,  if  I  rightlv  understand  it, 
that  in  all  cases  where  the  deot  or  claim  shall 
amount  to  more  than  40^.,  and.  be  less  than  or 
exactly  reach  the  sum  of  5/.,  the  attorney  shall 
receive  lOs.,  unless  the  judge  disallow  any  pay- 
ment whatever  to  him,  which  he  has  a  right  to 
do  tmder  the  concluding  clause  of  the  section 
in  question.    The  section  further  directs,  that 
no  more  than  1 5s.  shall  be  allowed  to  an  at« 
torney  in  any  case  within  the  summary  juris- 
diction given  by  the  act.    This  would  he  plain 
enough  if  the  summary  jurisdiction  were  de- 
fined, and  made  to  apply  to  the  entire  section. 
I  apprehend  the  summary  jurisdiction  to  be 
that  of  the  judge  without  the  intervention  of  a 
jaij,  under  section  69 ;  and  if  so,  the  payment 
of  fees  to  an  advocate-attorney  where  a  jury  is 
impanelled,  is  left  wholly  unprovided  for  by  the 
act.    The  last  clause  of  the  section,  however, 
coqpressly  declares,  that  the  expense  of  employ- 
ing a  barrister  or  an  attorney  shall  not  be  su- 
lowed  on  taxation  where  less  than  5i.  is  re- 
corered  in  case  of  a  plaintiff,  or  less  than  that 
amount  is  daimed  in  caae  of  a  defendant,  which 


is  evidently  intended  to  discourage  resort  to  an 
advocate  in  all  cases  under  5i.  The  taxation 
mentioned  I  presume  to  be,  that  between  party 
and  party  and  not  attorney  and  client,  the  latter 
of  wnpm  is,  therefore,  left  in  this  case  to  pay 
the  advocate's  fee  without  being  able  to  recover 
it  from  his  defeated  opponent. 

If,  however,  the  act  do  not  contemplate  any 
limitation  to  the  ordinary  duties  of  an  attorney, 
but  intends,  in  cases  not  forming  an  exception, 
that  the  burthen  of  advocating  the  cause  should 
be  laid  upon  him  in  addition  to  those  duties, 
then  a  greater  evil  is  to  be  apprehended,  for  it 
is  not  clear  in  such  a  case  wnether  the  lOs,  or 
15s.  are  to  be  his  entire  remuneration,  or 
whether  those  payments  are  intended  to  be  his 
recompense  for  such  additional  labour  only. 
The  words  in  the  act  to  which  these  payments 
apply  are  duplex  ;  first,  no  person  not  being 
an  attorney  shall  be  entitied  to  have  or  re- 
cover any  sum  of  money  for  "appearing  or 
acting  on  behalf  of  any  other  person  in  the  said 
court,"  and  no  attorney  shall  be  entitled  to 
have  or  recover  "therefore"  any  sum  of  money, 
unless  the  debt  or  damage  claimed  shall  be 
more  than  40s.  So  far  it  would  seem  that  the 
words  had  reference  to  compensation  for  ap- 
pearing or  acting  in  court,  and  nothing  more, 
and  would  not  deprive  an  attorney  of  any  fees 
to  which  he  might  be  entitled  for  work  and 
labour  relating  to  such  debt  or  damage  not 
done  in  court;  compensation  for  which  would 
be  left  to  the  ordinary  rules  of  practice  on  that 
subject,  and  have  relation  as  between  attorney 
and  client  to  the  quantum  meruit  of  the  former. 
As  to  costs  in  the  cause  between  party  and  party, 
the  act  so  construed  would  leave  them  to  the- 
ordinarv  statutes  giving  costs,  and  to  the  settled 
principles  of  taxation  to  be  worked  out  by  the 
taxing  officer  of  the  court;  but  the  section 
goes  on  in  the  same  sentence  to  enact,  that  no 
attorney  shall  be  entitled  to  have  or  recover 
more  than  10s.  "for  his  fees  and  costs,"  unless 
the  debt  or  damage  shall  be  more  than  5/.,  or 
more  than  15s.  in  any  case  within  the  summary 
jurisdiction  given  by  this  act.  The  common 
sense  construction  or  this  would  be,  that  the 
fees  and  costs  allowed  in  cases  reaching  the 
specified  amount  must  be  of  the  same  nature 
and  for  the  same  services  as  those  prohibited 
below  that  amount,  and  yet  the  change  in  the 
language  of  the  sentence  is  remarkable.  In  the 
one  case  it  is  "any  sum  of  money  therefore," 
t.  e.,  for  appearing  or  acting  in  the  court,  and 
in  the  other  "  for  his  fees  and  costs  "  generally, 
which  mi^ht  mean  that  the  entire  costs  in  the 
cause  (wmch  possibly  may  be  assumed  to  be 
between  party  and  party)  should  be  considered 
as  sufficientiy  recompensed  on  receipt  of  the 
sum  of  10s.  or  15s.,  as  the  case  may  be,  while 
the  costs  to  which  the  attorney  might  be  entitled 
under  the  smaller  claim  (which  the  act  leaves 
untouched,  exceot  as  to  appearance  or  acting 
in  court,)  would  be  settied  b)r  the  orduiary 
rules  of  practice,  and  might  possibly  amount  to 
ten  times  the  sum. 

To  put  a  case :  I  have  a  client  who  claims  of 
A.  B.  W.  for  instruction  in  mnsic,  being  the 
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bnbiice  of  a  diipiited  acootoife.  Muck  trovMa 
bw  arisen  in  invettigstiaff  iikt  cause  of  action 
asd  means  of  rebattid  wtkvdtk  the  debtor  may 
8«t  UD,  and  in  examining  witnesses  prepared  to 
cmroborate  the  claimant's  statement,  rendered 
necessary  by  such  assumed  defence.  I  advise 
my  client  to  proceed,  and  in  consequence  re- 
cmT%  his  instructions  to  enter  a  plaint.  I  have 
done  so,  and  the  officer  of  the  court  has  served 
the  defendant  with  a  summons  upon  which 
debt  and  costs  (the  latter  being  only  those  fees 
which  are  payable  to  the  judge,  the  clerk,  and 
the  bailiff,)  are  indorsed.  '  Defendant  pays  into 
comrt  bl.,  of  which  the  plaintiff  has  notice,  and 
he  has  demanded  a  jury,  having  first  made  the 
requisite  deposit.  The  case  comes  on  for  trial, 
when  I  appear  for  the  plainti^  ray  client^  and 
obtain  a  verdict.  We  will  say  nothing  of  the 
length  of  the  case,  which  might  reasonably  be 
supposed  to  occupy  the  greater  part  of  a  day. 
First,  what  remuneration  am  I  entitled  to  re- 
ceive from  my  client,  and  then  to  what  extent 
will  the  act  enable  him  to  get  repaid  by  the 
defendant,  whose  resistance  to  his  just  demand 
fasA  occasioned  the  expenditure  ?  Should  it  be 
decided  (hat  this  is  a  case  within  the  summary 
jurisdiction  of  the  act,  which  it  ap|>ears  to  me 
twi  to  be,  it  might  then  be  contendled  that  I  am 
not  entitled  to  recover  more  than  15s.  for  my 
fees  and  costs,  althon^  perhaps  5/.  would 
scarcely  be  a  recompense  for  the  labour  under* 
gtMie ;  but  whether  the  15s.  are  to  be  regaided 
as  the  costs  between  party  and  party  only,  and 
recoverable  on  taxation  by  the  ^aintiff  from 
the  defendant,  does  not  a^iear.  The  language 
of  the  act  would  lead  the  student  to  assume 
that  such  was  not  the  case,  for  it  will  be  ob- 
sefred  that  the  act  does  not  speak  of  the  pham- 
iif*s  costs,  but  of  those  of  the  cit9mey,  and  it 
is  cartainly  open  to  the  construction  diat  they 
form  the  entire  remuneration  of  tihe  attorney 
who  has  appeared  or  acted  on  behalf  of  Uie 
Aintiff,  and  from  whom  the  act  will  not  permit 
ram  to  recover  any  other  fees  and  costs. 

On  another  state  of  facts,  assume  that  I  had 
made  progress  in  ^e  suit  to  the  day  of  hearing, 
when  I  had,  by  the  desire  of  my  dient,  in- 
fracted anodier  attorney  to  appear  as  advocate, 
who  would  therefore  be  etitied  to  15*.  from 
mysdf  as  his  employer.  In  this  case,  although 
I  had  not  sppeaned  in  court  for  the  phuntiff,  it 
might  fairly  i>e  contended  that  I  had  acted  for 
bhn.  Does  the  act  intend  that  I  Aall  also  be 
entitled  to  15s.  as  well  as  the  advocate,  or  does 
U  preclude  me  from  recevcting  anything  for 
my  labour  from  my  client?  Again,  let  me 
aii()po6e  that  I  had  careftdiv  abstained  from 
dmng  anything  which  might  be  construed  into 
an  appearance  or  act  in  the  cowt;  that  I  had 
advised  my  chem  carefuiiy,  got  up  ^e  eri> 
dmoe,  and  stated  his  case  «poa  paper,  which 
hn  hsid  talwn  toibederk  of  the  eo«Bt,whohad 
te^m  framed  the  pkiirt  uMm  which  the 
«»mons  had  iesued ;  and  diaft  mererraubse- 
qiie^  stage  «»f  the  praoeedioga  I  had  oontinned 
to  afford  my  guidance  and  advsee  to  my  cUenL 
mdcr  which  he  had  acted,  and  oa  the  dar  of 
ttMhehadhineelf  oairied  ilm  inftas  an^at. 


toraey  appearing  in  oowt  as  9«Band  advorale, 
who  had  obtained  a  verdict  lor  him.  Uoder 
these  circumstaarea^  it  surely  cannot  be  con- 
tended that  my  client  is  not  liable  to  me  lor 
work  and  labour  on  a  quantum  meruit  prinqple; 
but  if  he  be  so  liablsb  it  is  plmn  tirnt  the  extent 
of  my  demand  might  exceed  the  debt  itself 
and  thus  by  my  abstaining  from  undertaking 
the  performance  of  any  act  which  might  be 
construed  into  an  appearance  or  act  in  court,  I 
might  become  entid^  to  ten  times  the  amonut 
of  remuneration  which  another  would  be  aUs 
to  claim  who  appearing  as  advocate  in  court 
had  performed  the  same  labour  and  mo4:h 
more.  The  supposed  case  is  upon  the  assamp- 
tion  that  the  tnal  by  couit  and  jury  is  a  case 
within  the  summary  jurisdiction  ^iven  uads 
the  act,  which  is  not  perhaps  the  true  constrec- 
tion ;  but  it  is  obvious  that  the  same  resaUs 
might  arise  in  a  trial  b^  the  court  alone.  It  is 
worthy  of  remark  that  in  eases  not  within  die 
summary  jurisdiction  no  costs  are  prescribed. 

Let  us  now  suppose  that  on  aer^*ice  of  the 
sun^mons  the  deiendaat  wishes  to  settle  the 
claim.  I  presume  he  may  do  so  mther  through 
the  intervention  of  the  officer  of  the  ceuzt,  by 
payment  to  the  pliuntiff,  or  to  myself  as  his  at- 
torney, (if  the  debt  and  costs  indorsed  on  Ike 
summons ;  but  whether  m  one  or  either  of 
these  modes,  as  the  summons  shows  that  na 
costs  to  Uie  attorney  are  intended  to  be  ia* 
dorsed,  it  is  plain  that  the  defendant  is  bound 
to  pay  him  nothing,  and  as  this  is  Ukdy  to  he 
the  result  in  99  cases  out  of  everv  100,  it  is 
also  clear  that  the  attorney  must  either  ge  'sith- 
out  remuneration  altogether,  or  seek  it  from 
his  client,  which  the  act  probablj  intcads  ta 
prevent. 

On  the  whole,  perhaps,  you  wUl  agree  with 
me  in  construing  the  act  to  intend  the  nea- 
interference  of  attorneys  altogether  in  every 
part  of  the  case,  except  that  of  advocating  it  a 
court;  and  also  that  those  who  so  enuilsy 
themselves  will  necessarily  be  precluded  froa 
receiving  any  other  compensation  than  the  fcei 
and  costs  prescribed  by  the  act. 

This,  I  apprehend,  must  therefore  ciesie  a 
distinct  class  of  practitionerB,  qmmsi  barrislBPU 
and  that  this  is  probably  the  true  intent  ef  tks 
measure,  would  fmther  appear  from  the  lisci 
that  barristers  are  prohibited  £rom  practiaa^ 
except  they  are  instmcted  by  an  attorney*  whc^ 
being  deprived  b^  this  act  of  the  arniitrBafd 
emolumenta  arismg  from  the  machinery  of  a 
lawsuit,  is  thus  permitted  to  avail  hinsaelf  ef 
the  profits  of  an  adivocacy  «f  caaaea  ia  this 
court.  The  burthen  of  bringi*^  cawes  ta 
is«ie,  which  has  hiUierto  devclved  iqma  at- 
toraefs  and  pfaaderS,  the  act  apiMsars  entire^ 
to  cast  upon  the  clerk  of  the  coiart,  wks^  it  m 
assumed,  will  receive  his  Jastruotiaaa  diesctly 
from  the  plaintiff  aad  defeadadt ;  and  ids*  apea 
the  judge,  wbo  mutt  on  the  heaiii^  af  the 
cause  ascertaia  Iha  ettaot  facta  at  kawi  aad 
charge  the  farf  aooerdiagly,  where  ll»at  taote 
of  trial  is  adapted.  If  ha  not 
laary  jvriadictioB*  iIm  diepii 
neM  la  ^ 
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peiiODB  haring^  daiBs  Qpon^tlMrB,  ss  jfdse,  or  become  incApaMe  to  act  in,  tlie  trasts 

Ji  voA  the  like,  eitlher  cm  or  will  tnir-  .ifherebv  m  iSiem  reposed,  befbre  such  tmsts 

ibm  AenMrivet  with  ihe  teft  of  stating  Boch  |  sfaonld  be  fully  penbnned  or  determined,  in 
deaunidt  in  a  way  mfficienttf  conmrebensive  |  aueb  case  H  should  be  lawful  for  the  survivon 
for  the  pHrposes  w  vindication,  ana  of  cany-  '  or  survivor  of  the  tnxstees  or  trustee  so  acting 
ing  them  fq)  to  trial  in  the  manner  prescribed  in  the  trusts,  or  the  executors  or  administrators 
by  tin  act,  roust  fcr  the  present,  at  least,  be  \  of  the  last  surviving  trustee,^  by  any  writing, 
deeiped  problematical,  but  should  their  ne- j&c,  to  nominate  and  appoint  any  other  person  xv 
cesnties  or  convenience  Tequire  the  aid  of  an  !  persons  to  be  a  trustee  or  trustees  in  the  jAace 
attorney  (who  from  his  education  and  devoted-  i  of  the  trustee  or  trustees  so  dying,  desiring  to 


ness  to  sach  labours  certainly  has  the  strongest 
daim  to  the  employment)  it  is  supdy  not  too 
much  to  expect  that  an  act  of  parliament,  such 


be  discharged,  or  refusing,  or  becoming  inca- 
pable to  act  as  aforesaid. 
The  two  persons  named  in  the  will  as  trustees 


as  the  present,  should  not  leave  his  right  to  re-  disclaimed,  and  affected,  in  exercise  of  the 
nnmeration  doubtful,  or  circumscribe  it  to  an  \  power,  to  appoint  others  to  perform  the  ditties 
aBomt  altogether  mwoEtfay  ef  the  service  Te-  '  of  the  trust ;  but  it  was  hela  that  they  were  not 
^[nired  from  him.  I  authorised  to  do  so,  for  the  power  did  not  ex- 

Assuming  that  my  view  of  the  duties  of  at-  '  tend  to  the  disclaimor  by  both  th^  original 
toraeys  as  advocates  is  correct,  it  does  ap-  trustees.  Abbott,  C.  J.,  said,—"  By  the  word 
pear  desirable  that  such  practice  should  be '  survivor  I  understand  merely  the  trustee  con< 


kept  distinct  from  that  of  the  general  practi< 
tioner,  and  that  such  advocate-attorneys  should 
make  the  scene  of  their  labours  the  entire  cir- 
cuit, without  which  they  will  probably  fail  to 
learn  the  practice  of  the  court,  or  to  establish 
that  uniformity  of  proceeding  so  desirable  for 
rendering  it  as  avaUaUe  to  parties  as  it  ought 
to  be. 
Hoping  that  this  brief  recapitulation  of  the 


tinuing  to  act;  for  it  seems  to  have  been 
throughout  the  intention  of  the  testator  that  in 
case  of  the  death  or  incapacity  or  refusal  of 
some  one  of  the  trustees,  the  remaining  trustee 
who  had  be«n  named  by  him,  and  who  had 
been  the  object  of  his  confidence,  should  have 
the  power  of  associating  with  himself  some 
other  person  in  the  execution  of  the  said  tnast. 
But  it  would  be  giving  am«ch  larger  construc- 


difficuities  which  have  occurred  to  me  on  a :  tion  to  these  words  than  they  fairly  import,  if 
perusal  of  the  act,  may  elicit  from  yourself  and  we  were  to  say  that  the  trustees,  in  the  event 
others  some  observations  on  the  suggestions  I '  of  the  whole  class  declining  to  act,  xmffltt  no- 


bsve  ventured  to  make,  and  on  this  important 
■tatute  generally,  I  remain,  my  dear  sir^ 
Your'i  most  truly, 

Samuel  B.  Lamb. 
Readmg,  26th  March,  1847. 


POWER  TO  APPOINT  NEW  TRUSTEES. 


PowsRs  lor  this  purpose  are  frequently,  I 
'"^y  ^V  generally,  cteficient  in  not  proviaing 
kr  the  dinrlaimor  or  ntirsment  of  nl^  the 
tmstees. 

It  is  otual  te  promde,  llmt  in  certain  specified 
events,  "it  shall  be  kwM  for  the  tiiiatces  or 
trustee  for  the  time  being,  or  the  executors  or 
admimstrators  of  the  last  surviving  or  continu- 
ing trustee,*'  to  appoint,  &c. ;  or,  *'for  the  then 
surviving  or  contiBuins  tru$tees  or  trustee*  or 
the  executors,  &c^  of  me  last  surviving  or  con- 
tinuing trustee." 

Kow,  these  clauses  obwoosly  do  not  meet 
the  .case  of  all  the  trustees  aisclaimiag  the 
trust ;  or  if  they  accent  i^  the  latter  of  the  two 
danaes,  at  any  rate,  does  not  provide  for  their 
an  Bubfiequently  wishing  to  retire. 

In  a  will  especially  it  is  of  the  greatest  im- 
I  that  ooth  events  should  be  provided 
I  it  is  not  an  uncommon  occurrence  lor 
tmstees  8«  nominated  to  decluM  to  take  upon 
Aeaaaetvet  the  responsibilities  of  the  trust 
Hus  dofeol  was  eihimied  in  the  case  of  Sharp 
r.  Sharps  aBara.  k  Aid.  405«  A  teatiitor  pro- 
vided, "  that  in  case  either  of  the  two  trustees 
nppointed  ^  km  smI»  Aiiiid  Jhappw  lo  die,  or 
detire  t»  %ii  <i  isi  hm  giii  ih— 1»  or  iwglecft  or  re- 


minate  such  other  persons  as  they  might  think 
fit  to  perform  their  duties."  Bayley,  J.,  also 
put  the  same  coBstruction  on  the  word  "  sur- 
vivor," and  relied  upon  the  use  of  the  words 
"  either  "  and  "  so  acting," 

With  reference  to  the  two  clauses  referred  to 
at  the  commencement  of  this  letter,  it  is  to  be 
observed,  that,  as  shown  by  the  above  decision, 
**  cointinuiB|^  trustees  mean  trustees,  other  than 
those  wishing  to  be  discharged,  or  going  tp 
reside  beyond  seas,  in  fact,  other  than  retiring 
trustees ;  and  therefore,  that  a  sole  remaining 
trustee,  (or  several  trustees  all  wishing  to  retine 
at  once,)  cannot  directlv  take  advantage  of  n 
Dower  so  worded  for  the  purpose  of  rehiring 
from  the  trust,  thou^  if  such  sole  remainiog 
trustee  appcHnt  others  to  act  with  him,  sucE 
newly  chosen  co-trustees  can  subsequently  up- 
point  another  in  l^e  room  of  the  person  hff 
wham  they  were  so  appointed. 

If  thepofwer  be  given  to  '"the  trustees  ^ 
trustee  for  the  time  being,"  it  is  apprehended 
that  it  would  meet  the  case  of  a  sole  trustee,  or 
all  the  trustees  r^rimg  from  the  trust,  though 
not  the  case  of  their  all  rmaundng,  as  a  person 
vAm  has  never  acotf>ted  the  office  cannot  be 
included  under  the  descqption  of  a  "  tnifllc^ 
for  the  time  being." 

The  following  form  settled  by  a  learned  con- 
T^anoer  recentljr  mtind  from  practice  appeasi, 
as  iut  as  practicable,  to  meet  every  «&»- 
tiagenqr-: — 

^Pvovided  alwi^  and  it  is  hereby  agrM 
and^ledaied,  that  «s  often  asany  of  theeeyeml 
and  Md^ective  tmstees  hereby  aijpointed  mr  Id 
be  ai9MJlad»AHr  this pesMT  shall  die,  orifD 
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S^^^^iuMtfiNum  CorreipoiMlmee,--CWi(Niff  Cine  and  QptMn. 


to  rende  beyond  the  seas,  or  desire  to  be  dis- 
charged from,  or  refuse,  or  decline,  or  become 
incapable  to  act  in,  the  trusts  hereby  in  them 
respectively  reposed  before  the  same  shall  be 
fulfy  executed,  it  shsll  be  lawful  for  the  said 
,  durinf^  her  life,  and  after  her  de- 
cease for  the  then  surviving  or  continuing 
trustees  or  trustee,  or  the  executors  or  admi- 
mstrators  of  the  last  surviving  or  continuing 
trustee,  or  \f  there  shall  be  no  such  surviving  or 
continuing  trustee,  for  the  person  so  going  to 
reside  beyond  the  seas,  or  desiring  to  be  dis- 
charged, or  refusing  or  declining  as  aforesaid, 
his  executors  or  administrators,  by  any  deed  or 
deeds  to  be  by  her  them  or  him  sealed  and  de- 
livered in  the  presence  of  and  attested  by  two 
witnesses,  to  appoint  any  other  person  or  per- 
sons to  be  a  trustee  or  trustees  in  the  place  of 
the  trustee  or  trustees  so  dying,  or  goinff  to  re 
aide  beyond  the  seas,  or  desiring  to  be  dis 
charged,  or  refusing  or  declining  or  becoming 
in^able  to  act  as  fJForesaid." 

The  words  in  italics  in  the  above  form  are 
inserted  to  provide  for  the  contingencies  to 
which  I  have  referred. 
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SELECTIONS  FROM  CORRESPON. 
DENCE. 


BBCOGNITION  OF  A  TBRM  OF  YKARB. 

By  an  indenture  made  in  the  year  I7l7j  a 
term  of  1,000  years  was  created :  the  deed, 
however,  was  lost :  but  some'time  after  the  term 
was  assigned  to  a  trustee  for  a  purchaser  of 
the  estate  in  question.     Upon  a  biU  for  specific 

Serfonnance  and  for  an  indemnity  against 
ower,  a  query  arose,  whether  or  not  this  term 
could  be  set  up  in  bar  to  the  vendor's  wife's 
thirds,  in  case  sne  survived  him  ?  The  defend- 
ant filed  a  cross  bill,  in  which  this  term  was 
(Bet  up  as  a  good  bar ;  and  upon  the  hearing,  it 
was  urged  for  the  defendant  in  the  latter  suit, 
that  the  deed  having  been  lost,  the  term  it 
created  could  not  be  set  up  against  the  widow; 
for  the  reason,  that  without  production  of  the 
deed  it  could  not  be  discovered  whether  the 
term  had  been  properly  created  or  not.  This 
latter  argument  comcided  with  the  opinion  of 
an  eminent  conveyancer,  before  whom  a  case 
had  been  tried.  In  making  his  decision,  how- 
ever, V.  C.  Knight  Bruce  considered  the  assign- 
ment to  a  former  vendee's  trustee  as  an  ac- 
knowledgment of  the  validity  of  the  creation : 
and  he  held  such  recognition  to  be  ffood  evi- 
dence of  the  legalitv  of  the  term,  and  where  a 
cessat  executio  might  at  any  time  hereafter  be 
effectually  grounded  against  the  widow. 

It  has  been  said,  that  a  purchaser  is  not 
obliged  to  be  satisfied  with  a  term  for  a  protec- 
tion, in  consequence  of  the  setting  up  of  it 
beinff  attended  with  much  expense,  \mch  a 
purcnaser  has  no  right  to  have  entailed  upon 
him :  but  assuming  that  the  defendant  sfadl  in 
this  particular  instance  be  subjected  to  the 
Imrden  he  is  now  saddled  with,  it  must  be 
hoped  that  the  Vice-Chancellor's  idea  is  cor-| 


rect  in  presuming  validity  through  the  a 
ment,  and  that  the  counsel's  opimon  ma  qb 
the  other  hand  wrong,  in  stating  that  the  cro- 
tion  must  of  necessitv  be  shown ;  for  if  uj 
equity  judge,  before  whom  the  widow*!  bill  for 
dower  should  ever  be  presented,  should  be  of 
the  latter  opinion,  and  require  the  prodactios 
of  the  deea  of  1717,  the  present  owner  of  the 
property  will  have  no  means  of  setting  aside 
her  claim. 

A.  B. 


A  CURIOUS  CASE  AND  OPINION. 


INTBLLECT    DBPBNDIlfG  ON  TBI  BBASO 

A  CASE  was  some  few  years  since  laid  before 
a  conveyancer  of  great  eminence,  (accompanied 
with  an  abstract  of  title,)  reouesting  his  ofiiiuoo 
on  behalf  of  a  purchaser,  whether  it  woold  be 
necessary  for  him  to  take  any  steps  to  pnnc 
the  sanity  of  the  vendor,  who  was  a  on  of 
eccentric  habits,  and,  amongst  other  thiBUi 
wore  a  long  beard.  The  time  fised  for  the 
completion  of  the  contract  was  the  lit  of 
February. 

The  following  opinion  was  given  :— 

"  As  far  as  the  statement  ffoes,  the  qoeitioD 
seems  to  me  to  amount  to  Uiis  -does  wb\^ 
tency  depend  on  fashion  ?  because,  if  ao,  i 
legal  sage  in  Lord  Coke's  time  migbt  be  a 
lunatic  in  Lord  Denman'e— a  philaofber  in 
Turkey  might  be  a  bedlamite  in  Endaai  1^ 
question  would  soon  afterwards  be  Halted, 
whether  mustachios  were  evidence  of  inaanitf. 
and  subsequently  whether  a  huge  pair  d 
whiskers  were  so. 

"  As  one  perfectlv  indifferent  and  notaboosd- 
ing  in  anv  of  the  tnree,  I  incline  to  think  froa 
the  samples  which  have  come  in  my  war,  that 
the  exuberant  cultivation  of  either  of  the  two 
latter  is  a  greater  proof  of  folly  than  ^  di 
venerable  beard.  The  point,  however,  majbi 
considered,  1st,  classically ;  2nd,  l^gsDj;  3n, 
jralitically ;  4th,  phiaiologicslly. 

"  J  St,  The  best  authors  have  ever  treated  tte 
beard  with  the  respect  due  to  wisdom. 

"  His  tawney  beard  was  tV  eaual  gne^r 
<«  Both  of  his  wisdom  and  hia  ttee. 

Strange  that  the  same  emblem  should  create  a 
suspicion  of  an  unsound  mind. 

"  2nd,  As  the  proprietor  of  this  dignified  ap- 
pendage has  given  it  so  much  lam,  it  seeoMW 
less  strange  that  this  very  circumstance  nam 
be  a  proof  of  the  illegality  of  hia  acts. 

••  3rd,  Were  the  question  now  submitted  tot 
jury,  when  every  man  feels  it  his  duty  to  »« 
more  or  less  to  one  or  the  other  of  the  ||^ 
parties  in  the  state,  the  bahmce  of  jiiiticeB4P 
mcline  one  way  or  the  other,  accordisg  toW 
composition  of  the  jnrjr.  The  appends^  awf 
consideration  has  certainly  a  Consemtjecaft 
yet  history  is  equally  balanced.  Of  that  i> 
nowned  hero  ahrndy^qnoted,  it  is  ssid— 

'<  His  bosiy  meteor  did  dsMoae^ 
'«  The/ail  of  soeptrsa  sod  of  erowaa. 
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On  the  other  hand,  the  author  of  Old  Mortality 
informs  the  world,  that  "  General  Dalziel  re- 
mained unshorn  in  honour  of  the  Stewarts." 
ITie  fVhigs,  I  fear,  would  deem  such  a  produc- 
tion an  undue  encroachment  on  their  interests, 
and  the  Economists  would  certainly  he  unfa- 
vourable to  that  which  affordinpr  a  ei^ly  so 
far  exceeding  the  demand,  necessarily  sets  all 
their  irrefra^ahle  maxims  at  defiance.  But  the 
Radicals  would  doubtless  feel  bound  in  honour 
to  uphold  that  which  has  most  unquestionably 
a  radical  origin;  so  that  by  the  fortunate 
coalition  of  the  two  extremes.  Conservative  and 
Radical,  the  Nazariteship  would,  in  all  proba- 
bility, be  preserved  unhurt. 

"  4th,  As  the  intellect  is  not  considered  to  be 
properly  developed  until  possession  of  a  beard, 
the  length  of  tne  one  in  question  cannot  be 
viewed  as  a  proof  of  the  want  of  intellect. 
There  is  certainly  an  old  saying,  "  as  mad  as  a 
March  hare,"  and  there  can  be  no  doubt  that 
these  hairs  have  stolen  a  march  upon  their 
fellow  citizens ;  but  I  rely  upon  the  contract 
being  settled  by  the  1st  of  February  to  get  rid 
of  this  difficulty." 

EXAMINATION   OF   PARTIES  UNDER 
THE  SMALL  DEBTS  ACT. 


7b  the  Editor  of  the  Legal  Observer. 
Sir,— Now  that  the  great  "Small  Debts 
Act  "  is  actually  inflicted  on  the  country  and 
the  profession,  it  becomes  us  to  consider  what 
will  be  its  real  operation  and  tendency.  It  un- 
doubtedly is  a  revolution  in  the  juridical  insti- 
tutions of  this  country.  It  breaks  through, 
sans  c^^Homie,  the  rules  established  by  "  the 
wisdom  of  our  forefathers  "  as  barriers  against 
fraud  and  crime,  and  whose  wholesale  opera- 


tion is  still,  by  those  who  see  theur  workings 
continually  acknowledged ;  and  in  their  olace 
it  enunciates  principles  the  result  of  whicn,  if 
acted  upon,  I  dare  not  anticipate.  What  is  to 
be  said,  for  instance,  of  the  power  to  examine 
parties  to  suits  and  their  wives  ?  Every  one 
knows  how  in  all  cases  of  personal  dispute  the 
"yes  you  did,"  "no  I  didn-t,"  is  bandied 
about  with  very  little  regard  to  the  truth  of  the 
averments ;  and  so  will  it  be  in  these  courts ; 
the  "oath,"  by  being  perpetually  and  easily 
taken,  will  lose  its  solemn  obligation ;  and  how 
very  often  does  interest  induce  a  person  (even 
honestly)  to  think  he  is  right,  when  the  fact  is 
otherwise  ?  If  you  add  to  this,  that  in  the  ex- 
citement of  a  trial  when  either  of  the  litigants 
is  flushed  by  impending  victory,  or  mortified 
by  impending  defeat,  it  does  not  take  much  to 
persuade  him  to  risk  statements  which  may 
then  decide  the  balance  or  turn  the  scale,  but 
which  in  more  sober  moments  he  would  hesi- 
tate before  uttering. 

The  clause  empowering;  wives  to  give  evi- 
dence for  or  against  their  husbands,  has,  I 
ttink,  an  especially  pernicious  tendency.  Fcur 
evil,  or  for  good,  the  influence  of  husbands 
over  their  wives  must  be  taken  as  paramount ; 
and  how  may  this  power  be  used  by  unprin- 
cipled parties ;  what  opportunities  does  it  give 
for  "corroboration."  Besides,  where  is  the 
wife  of  proper  spirit  who  would  not  support 
through  thick  and  thin  her  husband  in  any 
quarrels  he  might  choose  to  be  embroiled  in  f 
Legislation  should  always  be,  and  until  now 
always  has  been,  regulated  by  a  due  regard  to 
human  weaknesses. 

Fab. 

[Observations  on  this  subject  will  be  found 
at  p.  409>  ante. — Ed  ] 


EXPENSE  OF  ADMINISTERING  JUSTICE  IN  THE  COURT  OF  CHANCERY. 


1.  Payments  from  the  Suitors'  fStnd. 

£      s,    d.  £  s.  d. 

Paid  Lord  Chancellor's  salary 10,000  0  0 

—  Vice-chancellor  Bruc 5,000  0  0 

—  Vice-chancellor  Wignun 6,000  0  0 

—  Eleven  Master's  salaries,  at  2,600/.  per  annum        .        .  27«iHX)    0    0 

—  Accountant-General's  salary  as  Master    ....       600    0    0 

Total  Masters  .... 28,100    0    0 

—  Accountant-General's  salary 900    0    0 

—  Expenses  of  office,  office-keeper,  rates,  stationery,  &c.     .       460    0    0 

—  Twenty-six  Clerks'  salaries,  less  a  proportionate  part  ac- 

cruea  between  the  death  of  one  and  tne  appointment  of 

another 6,881  16  11 

Total  Accoontant-General's  office     .  ■■  8,231  16  11 

—  Two  Examiners'  salaries  (in  part),  remainder  charged  on 

the  Suitors'  Fee  Fund  ........       600    0    0 

—  Retired  Examiner^s  Pension   , 200    0    0 

—  Retired  Examiner's  Clerk's  Pensbn  •        .       100    0    0 

Total  Examiners      •  . 900    0   0 


£     ^    JL  £        M.  4. 

Paid  Ckrk  of  Affidavit'!  wenMed«tlaiy SM   •  0 

^   RmrCleriM  10  awirtia  the  Report  office 169    S   7 

-i-    Offoers  of  tbe  Lord  GhaaceUor'a  Court: 

Usher SOOBO 

Coart-kec^pcr 90    O    « 

PeraoDs  to  koep  ordar lliO    O    6 

Tipauff 106    6    8 

SerJMnt*at-Arm0 563  17    7 

^   Officers  of  the  Vice-GhanceUor  of  Engbod: 

Secretanr     ••• 5000O 

Usher aOOOO 

Trainbearer 100    O    « 

—  Officers  of  the  Vke-GhaaceUor  Bmee : 

Usher 200  O  0 

Trainbearer 100  O  0 

Court-kec»er 60  O  0 

—  Officera  of  Vic^ChanoeBor  Wigram : 

Secretary 300O0 

Usher           .         • 200    0    O 

Trainbearer 100    O    O 

Court-keeper .  80    0    0 

Total  Officare  of  the  Courts  .  2JSn    4   3 

—  Solicitor  to  the  Smtora,  in  lieu  of  Costs  .        .       600    0    0 

Disbursements 58     3  10 

6»    3  10 

—  Sunreyor 38  16S 

—  Costs  of  Contempt  (under  Sir  Edward  Sudden's  Act      .         .      -      .  190   0  II 
-—    Compensation  to  late  Officers  of  the  Court  of  Ezcheouer          ...  5,155  10   o 

—  Expenses  of  Courts,  Registrars'  offices.  Masters'  offices. 

Report  and  other  offices,  for  repairs,  rates,  stationery, 

coals,  candles,  servants*  wages,  &c 4^s   6  3 

njM   %    5 


2.  Payments  from  the  Suiton^  Fee  Fknd, 

£      9.  d.  £       9,  I 

Compensation  to  five  Masters,  at  725/.  per  annum      .  3,625    0  0 

Eleven  Masters'  Chief  Clerks*  salaries,  at  1,000/.  each         .  11,000    0  O 

Eleven  Masters'  Junior  Clerks'  salaries,  at  150/.  each          .  1,650    0  0 

Total  Masters           .        .        .  . 16,275    0  o 

Salaries  to  ten  Registrars 15,900    0  0 

Compensation  to  d^tto,  under  3  &  4  WiU.  4,  c.  94,  a.  48,  and 

5  Vict.  c.  5,  8.  53 4,000     0  O 

Salaries  to  fourteen  Rep:i8trar8'  Clerks        ....  6,800    0  0 

Compensation  to  one  ditto  under  5  Vict.  c.  5,  s.53  .  11199 
Bsntton  to  retired  Registrar's  Agent,  under  3  &  4  Will.  4, 

C.  94,  8.  48 9f8    «  « 

Total  Registrars  ",       ^         %MM  19  ^ 

Master  of  Reports  and  Entries'  salary         •        .        .        •  1,000    0  o 

Clerk  of  Reports 200    0  O 

Two  Clerks  of  Entries 850    0  -O 

Compensation  to  one  Qeik  of  Entries         .        ,        ,        .  1^    0  O 

Salanes  to  Qerks  of  Accounts    .,•,..  2,550    O  O 

Compensation  to  late  Master  of  RnpoFts  and  Entries  ^        «  8j350    O  Q 

Total  Report  Office .  _.._          ^^31^    0  0 

Parted  Eianiners' salaries  to  two  EzanmieTB,  at  70(W.  per  asmiim  1,400    0  O 

Compensation  to  one  Examiner,  under  3  &  4  Will.  4,  c.  94  .  200    0  0 

Salaries  to  Examiners' two  Clerks,  at  liOl.  per  anmtm  300   «  O 

Compensation  to  one  Bxanaiers'  Clerk       ....  200    0  O 

Total  Examinera      .  .  ■  «,IM    0  0 

Twia  GtaifaB  of  AffidaviU' salaries •      •  .              650    0  0 


PttrUamentary  Rttwmt,'-Uttcm^gj0  be  AdmUied.  619 

£      s.    d.  £       s.   d. 


Salaries,  &c.,  under  5  &  tS  of  her  present  Majesty,  c.  84 
Two  Masters  in  Lunacy  . 
Travelling  expenses 
Seven  Clerks  to  Masters  in  Lunacy 
Rent  of  Premises 
Expenses  of  Offices 
Salary  of  Secretary  of  Lunatics 
Four  Clerks  in  Secretary's  Office 
Compensation  to  late  Commissioners  in  Lunacy 
DiUo               to  late  Cletk  of  tbe  Custodies 
Expenses  of  offices 


%(3C0    0  0 

Sn    9  6 

^011    t)  7 

330     0  t) 

«46  13  6 

^00    0  0 

no   0  0 

480    O  0 

236     0  0 

401  10  3 


Salaries,  &c.,  under  Act  5  &  6  of  her  present  Majesty,  c.  103 : 

Six  Taxing  Masters 12,000    0  0 

Six  Clerks  of  ditto 1,600    0  t) 

Clerk  of  Enrolments 1,200    0  0 

Three  Clerks  to  ditto 750    0  O 

Four  Cerks  of  Records 4,800    0  0 

Twelve  Clerks  to  ditto 3,000    0  0 

Copy  Monev  for  writing  and  copying  in  the  office  of  the 
Taxing  Masters,  Clerks  of  Enrolments,  and  Clerks  <d 

Records 6,^27    8  10 

Rent  of  Taxing  Masters'  Offices       ....           800    0  0 
Expenses  of  Taxinp^  Masters,  Enrolment,  and  Record  and 
Writ  Clerks'  omct,  for  stationery,  coals,  candles,  ser- 
vants* wages,  insurance,  rates  and  taxes,  and  for  furni- 
ture, &c 1,357  15  0 

Compensation  for  lo8«  of  Offices  and  Profits  to  the  under- 
mentioned Officers,  under  5  &  6  Vict.  c.  103 : 

Three  Six  Clerks 4,733  15  0 

Twenty-two  Sworn  Clerks 29,743     1  3 

One  Waiting  Clerk 109     8  8 

Five  Agents  to  Sworn  Clerks 1,431     1  0 

Two  Clerks  of  Enrolments 822  10  t) 

Two  Deputy  Clerks  of  Enrolments,  Deptfty  Record 

Keeper,  and  Agent  to  Sworn  Clerk       .                 .        2,285    8  4 

Secretary  of  Decrees  and  Injundions        .                 .             33  12  2 

Receiver  of  the  Sixpenny  Writ  Duty         ...             08    0  0 

Bag  Bearer 42  16  0 

Chaff  Wax 19  16  8 

Sealer               17  14  0 

Messenger 12  12  0 

Ten  Masters'  Junior  Clerks  (under  the  above  two  Acts)  1,716  14  4 

Clerk  of  the  Public  Office 300    0  0 


\%€2r  13  10 


Z2J052  18  10 


41,336    ^     5 


£136,177  10     3 
The  above  statement  is  extracted  from  the  Accountant- General's  Annual  Return  to  PaxUar 
ment,  showing  the  following  results : — 

Payments  from  Suitors'  Fund             .            .            •        £71,548    4    5 
Fee  Fund 136,177  10    3 


£207,725  14    8 
This  enormous  sum  (if  right  in  amount)  should  be  defrafed*  not  by  the  po«r  suitota  %l  ihe 
court,  but  out  of  the  Consolidated  Fund. 

ATTORNEYS  TO  BE  ADMITTSD, 

Easter  Term,  1847* 
POmmeMM  4vm  page  396.] 

Clerks'  Names  emd  Besidences.  To  wAmn  Artieled,  Assipmi,  f«L 

Jeffirevs,  Charles,  Glandyfi  Castle ;  Cardunft-  Isutc  GUbertson,  Bah 

shire ;  Deabyb;  and  Sonthao^toa^    .  '  Samuel  fidwardes,  Denby 
Jackson,  Howard  WimamM.,  5  and  30,  Lons- 
dale Square A.  S.  Greene,  Brighton 
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Jidl,  George  Montague,  88,  Piccadilly    :        .  Francis  Smedlejr,  Jermyn  Swat 
Joachim,  Bristow,  34,  Gowcr  Race,  Euston  ,  ^^  _*       i         .  t. 

Square;  Lowestoft ;  and  Park  Street       .  Edmund  Norton,  Loweatoft 
Lamb,  William  Frederick,  1  Garden  Place,  «  .  .  , 

Lincoln's  Inn  Fields ;  and  Bristol    .        .  Robert  Osborne,  Bristol 
Lewis,  James  Price,  26,  Coventry  Street,  Kc-  «  -.r    j 

cadilly ;  and  Hertford      ....  Pbibp  Longmore,  Hertford 
Lea,  John  Wildman  Thomas,  1  Arthur  Street, 

Gray's  Inn    Road;   Wribbenhall;  and  ^  ^t-  ,   i      tit  vv    u  ii 

Areley  Kings Edward  Richmond  Nicholas,  Wnbbenball 

Lake,  George,  Mortimer  Road;  and  De Beau- 

voir  Town John  Lake,  Lmcohi's  Inn 

Lambert,  Alfred,  13,  Upper  Stamford  Street   .  John  Iliffe,  Bedford  Row 
Latcham,  Charles,  2,  Southampton  Buildings,  «   ..  , 

Holbom ;  and  Clifton      ....   Charles  Arthur  Latcham,  Bristol 
Lumb,  James,  Whitehaven;  Tavistock  Place;  „r^.   . 

and  Featherstone  Buildings  .   William  Lumb,  jun.,  Whitehaven 

Lucas.  William,  Wem Jonathan  Nickson,  Wem 

Samuel  Walmesley,  Wem 
Law,  Robert  Dalton,  Manchester    .                 .   Alreadv  admitted^  of  the  C.  P.  at  Uncaslcr 
Mott,  Henry.  6,  Gordon  Street,  Euston  Sqr.    .   John  Howard  WiUiams,  Bedford  Row 
Moore,  William  George,  42,  Lothbury     .        .  Joseph  Moore,  lincohi 
Marsland,  George,  jun.,  65,  Milton  Street, 
Dorset  Square ;  Shrewsbury ;  and  Mar- 
garet Street Henry  Hicks,  Shrewsbuqf 

Mulfiigs,  Thomas,  Cirencester        .        .        .   Joseph  Randolph  Mullings,  Cirencester 
Marsden,  Joseph  Daniel,  14,  Furnival's  Inn    .   George  Ledger  Shaw,  late  of  Fnday  Street 

^  Frederick  John  Reed,  Friday  Street 

Molineux,  Joseph,  Cordwainers'  Hall,  City     .   George  Philcox  Hill,  Brighton 
Morris,  George,  jun.,  5,  Bedford  Street,  Bed- 
ford   Row;    Shrewsbury;    and    North 

Buildings Charles  Bowen  Teece,  Shrewsbury 

Nunn,  John,  Brecon;  and  New  North  Street .   Philip  Vaughan,  Brecon 

J.  Blunt,  jun.,  Lothbury 
Owen,  Thomas,  21,  New  Ormond    Street, 

Queen's  Square;  Carnarvon;  and  Islington  Edward  Griffith  Powell,  Carnarvon 
Owen,  James  Charles,  Wrexham    .        .        .   John  Howard,  late  of  Wrexham 

John  James,  Wrexham 
Poole,    William   Thearsby,  7,  Featherstone 

Buildings,  Holbom ;  Carnarvon;  Isling-     Richard  Anthony  Poole,  Carnarvon 
ton ;  and  New  Ormond  Street .        .  William  Lowe,  Tanfield  Court,  Tempk 

Prescott,  George  WiUiam,  Stourbridge    .        .   Rowland  Price,  Stourbridge 
.  PoUett,  Thomas  Faulkner,  Manchester    •        .   Charles  Cooper,  Manchester 

George  Faulkner,  Bedford  Row 
Poole,  William  Tatchell  Henry,  4,  Feather. 

stone  Buildings ;  Stoke-under-Hamdon ;     John  Slade,  Yeovil 

Gray's  Inn  Place John  Sherwood,  King's  Bench  Walk 

Percival,  Arthur,  8,  Arthur  Street,  Gray's  Inn 

Road ;  and  Stamford       ....  Thomas  Hippisley  Jackson,  Stamford 
Porter,  George  Twynam,  21,  Lincoln's  Inn 

Fields ;  and  Winchester  ....   George  Twynam,  Winchester 
Prttt,  John  Forster,  Berwick-upon-Tweed; 

and  Arthur  Street Robert  Wedddl,  Berwick-upon-Tweed 

Pemberton,  Stephen  John,  18,  Great  Ormond     Thomas  Johnson,  late  of  Hexham 

Street ;  and  Hexham      .        .        .        .       Richard  Gibson,  Hexham 
Payne,  John,  22,  Tavistock  Place,  Tavistock     Edwin  Eddison,  Leeds 

Square ;  Nottingham ;  and  Judd  Street   .       George  Rawson,  Nottingham 
Fhilby,  Henry  Adams,  29«  Jewry  Street,  Ald- 

mUe ;  Loughton ;  and  Bishopsoate  Street    Henry  Aston,  New  Broad  Street 
FhillHW,  William,  23,  River  Street,  Mvddleton 
Square  ;    Birmingham  ;    and  Boxworth 

Grove J.  Partridge,  Birmingham 

Pollard,  George  Octavius,  41,  Dorset  Street, 

Portman  Square Powell  and  Co.  New  Square 

Rodwdl,  Henry  Blyth,  61,  Upper  Norton  St»     Edward  Norton,  Diss 

Portland  Place ;  and  Store  Street     .        •       John  Day,  Margaret  Street 

Frederick  Brown,  Margaret  Strwt 


AttwmejfM  to  be  AimUM.  Ml 

Rotcoe,  William.  4,  Holford  Street,  Claremont 

Square ;  Nether  Knutsford ;  Lower  Gd- 

ihorpe  Street;  Beaumaris;  andMyddletoii 

Square Thomas  Roscoe,  Nether  Knutafbrd 

Rogen,  Edward,  14^  Brunswick  Place*  Bams*  Thomas  Rogers,  Helstou 

bury  Road ;  and  Green  Terrace                •  T.  Rogers,  jun.,  Reading 
Rawlins,  Williams,  63,  Lincoln's  Inn  Kelds; 

and  Norfolk  Street James  Hodgson,  Lincoln's  Inn  Fields 

Read,  James,  juU',  Mildenhall         •        .        .  James  Read,  sen.,  Mlldenhall 

Reynolds,  Henry,  Wellington  Road,  Stafford  .  Edward  Bower,  Birmingham 

Radcliffe,  Regimdd,  Liverpool         •                .  George  James  Duncan,  liverpool 

Rowlands,  John,  Chester ;  and  Alfred  Place  .  John  ^nchett  Maddodc,  Chnter 
Roose,  Francis,  33,  Upper  Montague  Street, 

Montague  Souare John  Ilderton  Bum,  South  Square 

Slater,  William,  Eagle  Cottage,  Greenheys, 

Manchester;  Chorlton-upon-Medlock      .  James  Saunders,  Chorlton-upon-Medlock 
Smith,  James,  37»  Wharton  Street,  Lloyd 

Square Thomas  Graeber,  Billiter  Street 

Shafto,  George  Dalston,  13,  Clifford's  Inn       .  John  Burrell,  Durham 

Shafto,  John  Cuthbert,  13,  Clifford's  Inn        .  John  Pexall  Kidson,  Sunderland 

John  Kidson,  Sunderland 

Sandford,  William  Mathews,  Gloucester  .        .  Joseph  Sandford,  Winchcomb 

G.  J.  S.  Tomkins,  Cheltenham 
Edward  Washboum,  Gloucester 

Selby,  Francis  Thomas,  Spalding    .        .        .  Ashlev  Maples,  Spalding 

William  Edwards,  Smilding 

Salmon,  John,  28,  Taristock  Place,  Tavistock  Thomas  Carr,  NewcasUe-upon-Tyne 

Square;  Newcastle-upon-Tyne        .        •  Mark  Lambert  Jobling,Newca8tte-upon-TyDe 
Sbaen,  William,  50,  Chancery  Lane                .  William  Henry  AshursC  Cheapside 
Shepinrd,  Francis,  9,  Gordon  Terrace,  Hol- 
land Road,  Brixton Alfred  Goddard,  King  Street,  Cheapside 

Smith,  Robert,  Warwick        •     -  •        .        .  Samuel  William  Hapes,  Warwick 

Stretton,    George,  2,  Great  Russell  Street;  George  Freeth,  Nottingham 

Nottingham ;  Everett  Street    .        .        •  George  Rawson,  Nottingham 
Spencer,  Edward  George,  Reygill,  Carlton, 

York ;  Lambeth Geoige  Spencer,  Keighley 

Smith,  Charles  Joseph;  5,  WUlow  Terrace, 

Islington ;  Guilmord       ....  Joseph  Hockley,  Guildford 
Turner,  LJewelyn,  21  and  11,  New  Ormond 

Street,  Queen  Square ;  Carnarvon  .        .  Richard  Anthony  Poole,  Camarvon 

Taylor,  Robert  Wager,  6,  New  Square,  lin-  John  Sandell,  Bread  Street 

coin's  Inn;  Albion  Terrace     .        .        .  William  Strickland,  New  Square 

Turner,  Alfred,  3,  Sydney  Square,  Commercial  William  Henry  Turner,  8,  Mount  Place,  White* 

Road,  Bow chapel  Road 

Tarleton,  Francis  Willington,  9>  Phoenix  St,  John  Willington  Tarleton,  Wednesbury 

Clarendon  Square ;  Clarendon  Square     •  R.  H.  Tarieton,  Birmingham 

F.  W.  Wilson,  Sheffield 
Tennant,  Edmund,  8,  Arthur  Street,  Gray's 

Inn  Road ;  Peterborough                 .        .  John  Gates,  Peterborough 

Thunrood,  Georire  Frederick,  Safiron  Walden .  William  Thurgood,  Saffiron  Walden 

W.  W.  Oldershaw,  Tokenhouse  Yard 
Vanghan,  James  Henry,  Hereford ;  Kenning- 

ton  Lane Jonathan  Elliott  Gough,  Hereford 

Underwood,  Hugh  Frederick,  8,  Essex  Street, 

Strand ;  Hereford  ' Kchard  Underwood,  Hereford 

Wetherfield,  George  Manley,  6,  Union  Place, 

City  Road John  Thrnpp,  Winchester  Buildings 

Whitfield,  James  Benning,  Old  Bond  Street   •  Joseph  WUiiam  Allan,  Frederick's  Place,  Old 

Jewry 
Wilkinson,  W^iUiam,  2,  Upper  Charles  Street, 

Northampton  Square ;  Morpeth       .        .  George  Brumell,  Morpeih 
Winfred,  William,  6,  Elysium  Row,  Fulham ; 

Hart  Street Charles  Addis,  Great  Queen  Street 

Wright,  William,  Settle  •        •        •        •        .  John  Fearenside,  Burton*  in-Kendal 

John  Cowbum,  Settle 
Wright,  Thomas,  26,  Alfred  Street,  Bedford 

Square;  Newcastle-upon-Lyne               •  Armorer Donkin, Newcastle-upon-Tyne 
Wdstead,  Frederick,  15,  Cadogan  Terrace, 

Chelsea  .••,•••  Julius  Gaborian  Shepherd,  Farersham 


iii       Attomeyt  to  be  Admiited.^M^m  ^f  M«  mm  CW»<^  CowrU.—Aaafytical Diffett. 

To  be  Admitted  in  Eaeter  Term,  lS4f^  F^K^mttui  H  Jmigm^  Orden. 

Hamilton,  Thomas  William,  86,  Great  Tower 
dtreet      «•««•«• 
Moss,  John  Thomas,  2»  Dyer'a  BuilAoga 
Tudor,  James,  Kiddfiimiiiater 


Keith  Barnes,  Spring  Gardens 
IL  W.  Rosamr,  Dyeifa  Buildings 


William  Boycott^  Kiddermixkster 


JUDGES  OF  THE  NEW  COUNTY 
COURTS. 

1.  Northumberland  .        .  Geo.  Hutton  Wil- 

luBSOIl* 

2.  Durham       .        •        ,  Hen.D.Stapylton. 

3.  Cmnberiand  and  Weat- 

moreland     .        .        .  J.  H.  Ingham. 

4.  North  Lancashh-e  .        .  Thos.  Batty  Ad<fi- 


5.  South-West  Laneadtire  WHlian  A.  Hul- 

ton. 
Liverpool      .        .        .  WHUara  Lowndes. 
West  Cheshire      •        .  J.  W.  Harden. 
Manchester  .        .        .  Robert  Brandt. 
East  Cheshire       .        »  J.  St.  John  Yates. 
South-Eaat  Lancashire  .  Thomas  Greene. 


6. 
7. 

8. 

9. 
10. 
lU 
191 
13. 
14. 
15. 
16. 
17. 

18. 
19. 
20. 

21. 
22. 
23. 
24.. 

25. 

26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 

9& 

37. 

38. 
39. 
40. 
41. 
42. 
43. 
44. 


Bradfbrd 
Hanikx 
Sheffield  . 
Leeds  . 
York  . 
HuU  . 
Lincolnshire 


C.  H.  Elsley. 
6.  StaniBireld 
W.  Walker. 
T.  H.  Marshall. 
R.  Wharton. 
WUliam  Raines. 
J.    G.    Stapleton 

Smith. 
R.  Wildman. 
J.  T.  Cantrell. 


45.  Westminster  •  D.  C.  Moylan. 

46.  Surrey  .  J.  F.  FVaser. 

47.  Southwark    .  .  George  CXre. 

48.  Greenwich  and  Lambeth  D.  Lea^- 

49.  West  Kent    .  .  James  ra;wnBiiiB 

50.  East  Kent     .  .0.  Harwood. 

51.  Sussex  . — .  Tteraer. 
52»  Hampshire  and  I^  of 

Wight         .  .C.J.  Gale. 

53.  Bath  and  Nortii  Wilts  .  J.  G.  Smilk. 

54.  Gloucester^ire  .  Janes  FnmdlkiL 

55.  Bristol ....  Arthur  Mmer. 

56.  South  Wilts  and  Dersee- 

shire    ....  Edward  Everett 
-57.  Somersetshire  .  John  Mansea(V« 

row 

58.  East  Devon  .        .         .  John  TyrrelL 

59.  West  Devon        .        .  W.  M.  Pnied. 

60.  Cornwall       .        .        .  G.  G.  KekewicL 
We  have  collated  the  several  lists  which  hare 

appeared  in  the  public  press  with  the  list  of  the 
bar«  and  have  ma^e  several  corrections  &«& 
our  own  means  of  information,  but  aj^pieheod 
that  all  thie  names  are  not  yet  ouite  acnzstdy 
stated.  Several  absurd  mistakes  bare  ten 
made  in  the  lists  hitherto  published. 


Nottinghamshire  .        ^ 
Derbyshire  . 
Leicestershire  and  Rut- 
landshire     .        .        .J.  Hildyard. 
Birmingham  .        .  Lei^h  Trafford^ 

WarwiocshiPB       .        .  F.  Trotter. 
Worcestershire      ♦        .  P^  F^ham. 
Herefordshire  and  Mor- 


Wolver- 


.  J.  M.  Herbert. 


mouthshire 
Dudley    and 

hampton  .  N.  R.  Clarke,  S.L. 

Staffordshire         .  .  R.  Q.  Temple. 

Shropshire    .        .  .  Uvedale  Corbet. 

North  Wales         .  .  A.  J.  Johnes. 

Mid  Wales   •        .  .  E.  L.  Richards. 

South-East  Walea  .  John  Wilson. 

South-West  Waler  ,  John  Johnes. 

Norfolk.        .        .  .T.J.  Birch. 

Suffolk          .        .  .  F.  K.  Eagle. 

The  Fen  Circmt    »  .  J.  D.  Burnaby. 
Bedfordshire  and  Cam- 

bridg[eshire  .        .  .  John  CoUyer. 

Buckinghamshire  and 

Northamptonshire  .  J.  W,  Wing. 
Berkshire  and  Oxford- 


shire 

Home  Circuit 
Essex    . 
Whitechapel 
Shoreditch  and  Bqw 
Clerkenwell  . 
Bloomsbury 
Btentfbrdy  Drmnpton,  fr 
Marykbone.         .        ,  Andrew  Amos. 


.  J.  B.  Parry,  Q.C. 
.  J.  H.  Koe,  a.C. 
.  W.  Gurdon. 
.  Jas.Manning.SX. 
.  Henry  Storks^S.L. 
.  'I1ios.Starkie,Q.C. 
D,D.  Heath. 


ANALYTICAL  DIGSST  OF  CASS, 

RBPORTED   IN   ALL   THS    COUSTB. 

CTotirtsf  of  C^ommmi  S«lt. 

GROUNDS    OF  ACTION  AND  PRDf- 
CIPLES  OF  THE  COMMON  JU4IF. 

MOXBT    FA  ID. 

An  auctioneer,  who  paid  the  duties  on.  aab 
of  lands  by  auction^  (where  the  lands  me 
bought  in  at  the  sale»  and  the  Commissioiiex^ 
of  Excise  refused  to  remit  the  duties)  wi3  held 
entitled  to  recover  back  the  amouat  firein  his 
employer^  in  action  for  money  {nid.  Thai  i^ 
tion  is  maintainable  in  every  case  in  which  the 
plaintiff  has  paid  mousy  ta  a  third  party  at  ihe 
request,  express  or  impHed,  of  the  deundaBt, 
with  an  undertaking*  express^  «r  iKickU£<Lt»ie- 
pay  it ;  and  it  is  not  necessary  that  the  defoi- 
dant  should  have  been  relieved  irooa  n  liabiif^ 
by  the  payment.  Brittain  v.  TJemd^  \i  M.  L 
W.  762. 

Cases  cited  in  the  judgment :  Spencer  t.  Psttt. 
S  £mI»  337  ^  Gfissell  t«  Hohiiuwa,  3  Bli^' 
N.  C,  10 ;.  a  ScQU»  339  w  Brawn  v.  Hodfwa. 

PARTNBIWHIPu 

A\  sold  to  B,  by  deed,  hiv  infeereai  m  tbe  pro- 
fession and  practice  of  a  suraeon  and  i^ioOie- 
cary,  carried  on  br  him  m  fivk  Street  Od- 
den  Town,  for  900C.  9001.  tc^  be  pmd  <m  t^ 
^ezecutfonf  of  the  deedj  am)  4O0JL  al  As  cxpin- 


Jkmiyikat  Digm^^  Cbnt^^mmOomtB^  Ci 


Lmo. 


m 


tioD  ef  a  year.    JL  covenanled  aot  la  an 
tfte  fwkmk^u  witlH»  three  milea  of  hia 


plaea  ef  businesa;  a«d  a1lBo»  tliat  duriofftht 
amwa  ef  one  year  frosi' the  date  of  tht  deed,  he 
aBoaid  continue  to  feaide  in  Vuk  Street  afora« 


•aif^  and  to  carry  en  and  attend  to  the  eaid 
profteaion  and  practice  aa  he  had  hitherlo 
mne;  and  thai  he  would  to  the  almoet  of  hie 
power,  hitreduee  A.  to  his  patients,  and  do 
eyery  reasonaUe  act  for  fwomotiag  the  iatereat 
•f  the  concern.  And  A  coTenanted,  in  con* 
81  Ava^ott  thereof,  to  aUonr  jL,  daring  the  yeaa, 
•  flMiely  ef  the  clear  profits  of  the  concern,  to 
be  paicf  at  the  expiration  thereof:  Hikt,  that 
liie  parties  were  net  hereby  conatitnted  part- 
ners in  the  trade  darkig  the  first  year,  and, 
tlierelbTe,  that  B.  might  sue  A,  for  monies  r»» 
cerred  by  him  from  their  patients  during  thai 
fear.    JharJiaiOfi  y.  CUn-ke,  15  M.  &  W.  n^. 

PATENT. 

Ginuitrwitiom  f^  apeoifimitkm^^^  words  of 
a  specificatioQ  are  to  be  construed  according  to 
their  ordinary  and  proper  meaning,  unless 
there  be  something  in  the  context,  (which  may 
be  explained  by  evidence)  to  show  that  a  dii- 
ferent  construction  ought  to  be  made. 

In  eorenant  or  on  indenture  whereby  the 
d^efendants  were  ficensed  to  make  and  sen  but- 
tons according  to  the  plaintiff's  patent,  the 
iaave  was  whe&er  certain  buttons  made  by  the 
defendants,  were  raai^  under  the  license.  The 
specification  described  the  inventioa  to  consist 
in  the  appHcation  to  the  covering  of  buttons, 
•f  rich  ognred  woven  fhbrics  **  wherein  the 
ground  or  the  face  of  the  ground  thereof,  is 
predaced  by  a  warp  of  soft  or  or^anyerme  sUk, 
aneh  aa  is  used  m  wearing  satin,  and  the 
ehnses  of  fabrics  produced  thereftt>m.''  At  the 
^rial,  the  jury  asked  the  judge  hew  they  were 
to  ihterpret  me  word  "  or  *  in  the  speciflcatieu, 
whether  it  was  disjunctire,  or,  whether  *'  or- 
ffsnzine,*'  was  the  construction  of  the  word 
••aoft,"  The  judge  told  them,  that,  in  his 
opinion,  unless  the  silk  were  ortj^imzine,  it  was 
not  within  the  patent:  IMcT,  upon  a  bill  of 
exc^iCions,  that  this  direction  was  erroneous ; 
lor,  that  the  judge  should  not  have  told  the 
jury,  absolutely,  that  soft  and  organiihe  silk 
were  the  same,  Dut  that  the  words  were  capa- 
blte  of  being  so  construed,  if  the  jury  were  satis- 
fled  that,  at  the  date  of  the  patent,  ^ere  was 
only  one  description  of  soft  silk,  and  that  or- 
nnzine,  used'  in  satin  wearing;  but,  otherwise, 
fliat  the  proper  and  ordinary  sense  of  the  werd 
WBB  to  he  aoopted,  and  the  patent  held  to  apply 
to  ervry  species  of  soft  silk»  as  well  as  organ- 
BUhit  r.  Tmmer,  9  C.  B.  446. 


shoold,  ^9m 


f/f^TW  S] 

lestt. 


pQwait. 
ExeeutUm  of.— By  a  deed  of  settlement  pre- 
paratory to  the  marriage  of  A.  and  £.,  lands 
were  conyeyed  to  C.  and  his  heirs,  to  tiie  use 
of  B.  and  her  heirs,  untQ  the  marriage  should 
%0  solemnized;  and  firom  and  hnmecKately 
after  the  soiemniaation  thereof,  to  the  use  ctt 
ancfi  person  or  persons,  ibr  sadi  estate  or  es- 
WiitM^  and  upoa  snch  trusts*.  &c.,  as  J9.,  not- 
withatandnig  eorerturey  and  whether  ceyert  or 


sals,  a»d  wiliioufc  eooisaBl,  ftc,     ^ 

deed  ov  vriliBfl:  under  aeal.  or  by  her  last 
iar  any  writing,  in  the  nature  oC  or  purpoiting 
to  ha,  her  laat  viU»  or  any  codicil  thereto, 
Ikut,  direct,  or  ^point,  &c.  i  and,  in  default 
of  and  until  ^pointmeat,  to  the  use  of  C,  dur« 
ittg  the  joint  hyes  of  A.  and  A, ;  and,  after  the 
decease  of  either  of  them,  to  the  use  of  JSL, 
her  heirs  and  assigns^  for  eyer.  After  the  ex- 
ecution of  the  setttement,  and  before  the  mar<» 
riage,  B*,  by  a  codicil  to  a  will  made  by  hea 
same  mootka  preyioosly,  in  terms  referring  to 
the  penyer  contained  in  the  settlement,  deviaed 
the  lands  in  trust  for  the  children  of  the  mari 
riage,  and  in  default  or  failure  of  children^  in 
trust  for  A^  for  life :  HsU,  that  this  was  a 
good  execution  of  the  power,  though  mads  6o* 
/ere  the  marriage,  and  notwithstanding  that  thit 
event  upon  which  it  was  to  take  effect,  yia.  the 
marriage  of  il.  and  B.,  was  contingent.  Loj^m 
y.  BilK,  I  C.  B.  art). 

Cases  cited  in  the  Jodgment :  Sir  Edward  Cleie^ 
csae^  6  Co.  Rep.  IT^  b. ;  Maundr*!!  t.  Msna* 
drelk,  lOVes.  t46 ;  Dslby  r.  PuUea.tBiag. 
144;  9  J.  B.  Moorsk  300;  Sclater  t«  TttyeU, 
Viner*!  Abr.  title  "  Authority,"  p,  4jr,  pi.  8  \ 
Doed.  Hodsden  ▼.  Staple,  2  P.  R.  684;  Hods* 
deny.Uoyd.  2  Bro.C.C.  534. 

PRINCIPAL. 

See  A$ent. 

PniyilaSGKD  COMMVNICA'nQN. 

S^eLibelj  Slander. 

RAILWAY   SHARES. 

Order  for  purchase  of  shares,  how  satisfied. — 
The  defendant  gaye  the  plaintiff,  a  hroker  on 
the  Stock  Exchange,  an  order  to  purchase  for 
him  50  shmres  in  a  foreign  railway  company. 
At  that  time  no  share9  of  the  company  were  in 
the  market,  the  foreign  goyeniment  not  haying 
yet  authorised  its  establishment ;  but  letiera  (/ 
allotment  for  shares  were  then,  according  ta 
the  eyidence  of  persons  on  the  Stock  Exchange, 
coinmonlybought  and  sold  in  the  market  aa 
shares.  The  plaintiff  bought  for  the  defendant 
a  letter  of  allotment  for  50  shares :  Held,  that 
a  jury  might  well  find  that  this  was  a  good 
execution  of  the  order.  MitcheS  y.  NewhaU^ 
15  M.  &  W.  308. 

And  see  Contract. 

EBHT. 


See2>wlrias. 

SHEBIFP. 

Adicmr99  claim. '^  BmeeutUmu — JDtreoliona  to 
ynihdraw. — ^The  ahenff  having  seised  eertaiiK 
goods  in  the  house  ef  ^^  under  aji./a.  agaivA 
him  at  the  auii  of  A.,  and  a  claim  haying  bean 
made  by  C.  under  a  bill  of  aale^  &  not  diaoa^ 
ing  to  contest  the  claim  so  made  by  C,  hie  aft^ 
iwmeya  gave  the  sheriff  adiraetian  t»  withdnm 
inthe&&»waigtermA*.r-'<ily«£.  WitMrw 
under,  the fi,  fa,  herein^  the  goods  having  been 
claimed."  The  oflker  finding  that  the  bill  of 
sale  under  which  C.'«  claim  was  made  did  not 
cenray  the  whole  of  the  goods  he  had  seiaacU 
retained  poasesion  of  those  to  which  the  eMm 
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did  not  apply;  and  three  days  afterwardi  in* 
fonned  the  attorneys  for  the  execntion-credilor 
what  he  had  done.  The  attomeva,  as  well  as 
the  execution- creditor,  expressed  their  appro- 
bation of  the  course  the  officer  had  adopted, 
the  former  obsenring  that  the  direction  to  with- 
draw was  only  intended  to  apply  to  the  goods 
that  were  the  subject  of  the  claim. 

In  trespass  for  entering  the  house  and  seis- 
ing and  converting  the  goods,  the  sheriff  justl 
fied  entering  under  the  writ.  The  plaintiff  re* 
plied,  admitting  the  writ  and  warrant,  that  after 
the  seixure.  A,  discharged  and  forbade  Hit  de- 
fendants horn  further  executing  the  writ,  and 
now  assigned  that  he  brought  his  action  for 
the  subsequent  trespass  and  conversion.  Tlie 
defendants,  in  their  rejoinder,  traversed  the 
discharge  to  the  sheriff:  Held:  that,  constru 
ing  the  direction  to  the  sheriff  to  withdraw, 
with  reference  to  the  surrounding  circumstan- 
ces,  it  amounted  to  no  more  than  a  partial  direc« 
tion  to  retire  from  the  possession  of  the  goods 
to  which  C's  claim  applied :  Held  also,  that 
the  subsequent  ratificaUon  by  A.  of  the  deten- 
tion of  die  rest  of  the  goods,  being  an  act  done 
for  his  benefit,  was  a  sufficient  justification  to 
the  sheriff. 

Held  also,  that  the  issue  was  not  divisible, 
and  therefore  it  would  not  be  entitled  to  recover, 
even  though  it  should  appear  that  some  of  the 
goods  subsequently  detained,  were  within  the 
claim.     fValker  v.  Hunter,  2  G.  B.  324. 

Case  cited  in  the  judgment :  WiUon  r.  Tumman, 
6  M;  Sl  G.  ^S6  ;  6  Scott,  N.  R,  894. 

8LANDBR. 

Privileged  commMnicatiaH,^Q,vLere,  whether 
a  caution  bond  fide  given  to  a  tradesman,  with- 
out an^  inquiry  on  his  part,  not  to  trust  another, 
falls  within  the  exception  as  to  privileged  com- 
munications. 

Held,  by  'Hndal,  C.  J.,  and  Erie,  J.,  that  it 
does. 

Held,  by  CoUnum  and  CressweU,  J.  J.,  that 
It  does  not.    Bennett  v.  Deacon,  2  C.  B.  628. 

TROVBR. 

1.  When  maintainable.— A.  being  indebted 
to  B.  by  a  bill  of  sale,  which  was  found  to  have 
been  bond  fide  executed,  conveyed  to  him  all  his 
stock  in  trade,  household  furniture,  &c.,  abso- 
lutely. The  bill  of  sale  (which  was  under  seal) 
contained  a  covenant  by  A,  to  pay  the  debt  on 
demand,  and  a  proviso  for  redemption  on  pay- 
ment of  the  debt  and  interest  on  demand,  andsL 
ftttther  proviso  that  the  assignor  should  con- 
tinue in  possession  until  default.  The  goods 
having  been  subsequently,  and  before  any  de- 
mand made  by  B.,  seised  by  the  sheriff  under 
a>.  fa.  upon  a  judgment  entered  up  against  il. 
on  a  warrant  of  attorney :  Held,  that  B.  had 
not  such  right  of  immediate  possession  as  to 
entitle  bun  to  maintain  trover  against  the 
sheriff.    Bradley  v.  Copley,  1  C.  B.  686. 

^^  *2^1  'V**  i"<*«»«n* :  Gordon  r.  Harper, 
r  T.  R.  9;  Cooper  t.  Willom.lt,  1  C.  B.  672. 

u2\  ^^^'^Ooods  dietrained.—lhe  plain- 
tiff lent  i  pianoforte  to  nr.,  in  whose  hatads  it 


was  sebed  under  a  diatTCM  for  rent.  Wlute^ 
landlord's  buliff  remained  in  poBacssaoa  bf 
W**s  consent,  a  fi.  fa.  against  AT,  at  the  sdt 
of  another  creditor,  was  pat  into  Uie  praauseiy 
and  the  officer  seised  the  pianoforte,  and  re- 
moved it  to  the  premises  of  the  defendant,  aa 
anctioneer,  for  sale:  HM,  that  the  plaintiff 
(after  demand  and  refusal  to  ddiver  it)  was  en- 
titled to  recover  it  from  the  defendant  in  trofer. 
r«nier  v.  Ford,  15  M.  &  W.  212. 

3.  What  is  a  eomoernon.  It  is  not  efciy 
wrongful  act  depriving  a  party  of  the  posses* 
sion  of  his  goods  that  amounts  to  a  oonvenioa. 
Where  plaintiff's  goods  and  servants  were  ea 
land  wmch  defendant  recovered  in  cjectocat, 
and  defendant  on  entering  under  the  writ  of 
possession,  turned  plaintiff's  servants  off  tha 
land,  and  would  not  let  them  remain  for  the 
purpose  of  removing  the  goods,  there  having 
been  no  subsequent  demand  or  refusal :  Hdi, 
that  the  jury  might  find  that  there  was  no  eon- 
version.     Tkon^ood  v.  RobinMon,  6  Q.  B.  769. 

Cass  oited  in  the  judgment :  NewUksai  v.  Raw- 
bone,  6  Q.  B.  771,  n. 

TOLLS. 
Manure. — ^A  canal  act  empowered  the  eoo- 
pany  of  proprietors  to  take  for  tonnage 
all  coals,  stones,  timber,  com,  &c.,  nd  < 
goods,  wares,  and  commodities, 
which  should  be  navigated  or  conveyed  opan 
the  canal,  such  ratea  and  dutiea  as  tb^  snail 
think  fit,  not  exceeding  the  sum  of  2  jdL  for 
every  ton,  on  entering  into  or  pasnng  out  of 
the  canal  at  its  junction  with  the  ri?er  Trent ; 
and  also,  not  exceeding  the  sum  of  lid.  per 
mile  for  every  ton  of  coal,  stone,  timber,  con, 
Ace,  and  other  goods,  wares,  and  commodities, 
except  all  dung,  soil,  marl,  ashes,  and  other 
manure,  (other  than  lime,  which  shoidd  pi^ 
half  the  said  tolls,)  and  except  gravel,  stone,  or 
other  materials  for  mending  the  roads,  whxk 
should  pass  toll  free,  which  should  be  naTift- 
ted  or  convened  upon  the  canal.  A  sabaeqaest 
section  provided,  that  no  boat  or  vessel  should 
pass  through  any  lock  to  be  made  nndtf  the 
act,  without  the  consent  of  the  companj  of 
proprietors,  unless  such  boat  or  vessel  shoold 

gay  a  dnty  or  rate  equal  to  what  would  be  ^ui 
y  a  vessel  loaded  with  a  burUien  of  30  tou, 
unless  waste  water  should  be  running'  over  the 
regulating  weir  of  such  lock,  or  niSess  ssd 
vessel  should  be  returning  after  having  yarned 
on  the  canal  with  a  greater  burthen  than  30 
tons :  Held,  that  a  boat  laden  with  a  bortbea 
of  manure,  though  greater  than  30  tons,  was 
entitled  to  navigate  the  canal,  and  to  pa«  at 
any  time  through  the  locks,  without  paymesl 
of  any  tolls  whatever.  Oranikam  Cmud  Com- 
pany V.  Hall,  14  M.  &  W.  880. 

WATBB-COUIWK. 

In  case  for  the  division  of  water,  the  plaintiff 
alleged  in  his  declaration  a  reversionary  inte- 
rest in  three  closes  of  hind,  to  wit,  tliiee  panJt 
filled  with  water,  one  pond  being  upon  each 
of  the  said  closes,  and  a  right  to  tkt  flow  of 
the  water  into  the  said  doses,  for  su:  ~ 
the  said  ponds  iii  the  sidd  doses 


Jnaljfiieal  IHgn^.-^^^viperwr  ComrU :  Lord  Clumeelhr.'^V.  C.  Knight  Brmee. 
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r  the  watering  of  cattk.  The  defendant  tra- 
Tied  the  right  to  the  flow  of  the  water  as 
leged.  It  appeared  in  evidence  at  the  trial, 
at  the  plaintiff  had  enjoyed  an  immemorial 
3;ht  to  the  flow  of  this  water  into  an  ancient 
md  in  one  of  his  do  sea,  hut  that,  ahoye 
iirty  years  ago,  he  made  a  new  pond  in  each 
'  the  three  closes,  and  turned  the  water  so  as 
•  supply  them,  and  thenceforth  disused  the 
d  pond,  which  was  gradually  filled  with  rub- 
sh  and  overgrown  with  grass.  Tlie  pUintiff's 
f(fat  in  respect  of  the  three  ponds  having  been 
sfeated  by  proof  of  an  outstanding  life  estate, 
ader  2  &  3  W.  4,  c  71,  s.  7 :  Held,  that  he 
as  entitled,  under  this  declaration,  to  recover 
i  respect  of  his  right  to  the  flow  of  water  to 
le  old  pond.    Hale  v.  Oldroyd,  14  M.  &  W: 

WIPB. 

See  Boron  and  Feme, 


ECENT   DECISIONS  IN   THE  SUPE. 
RIOR  COURTS. 

UrOaTBD    BY    BAaaiSTBES    or    THB    SBVBBAL 
COURTS. 

Aorlr  Cfixncrllar. 

Bodgeri  v.  Noioill.    Jan.  i28th,  1847. 

ADMISSIONS   IN  AID   OF  AN  ACTION. 

Tlus  court  will  not  on  motion  direct  certain 
facts  to  be  admitted  by  a  dtfendant  for  the 
purpose  of  facilitating  the  trial  at  law  of  a 
question  between  him  and  the  plaintiff  when 
the  court  below  has  refused  to  order  such 
admissions, 
Mr.  Malins  for  the  plaintiffs  stated,  that  they 
lad  filed  a  Mil  against  the  defendants  for  an 
ajunclion  to  restrain  the  latter  from  using  the 
lame  and  trade-mark  of  the  former.  The  de- 
endants  stated  in  their  answer,  that  they  used 
he  name  of  another  firm  corresponding  with 
bat  of  the  plaintiffs',  and  resident  in  the  same 
own.  llie  plaintiffs  denied  the  existence  bond 
\de  of  such  other  firm;  and  under  the  circum- 
tances,  Vice-Chancellor  IVigram  had  refused 
be  injunction,  but  retained  the  bill,  with  liberty 
or  the  plaintiffs  to  bring  an  action  for  the 
purpose  of  ascertaining  whether  or  not  the  firm 
aeotioned  by  the  defendants  was  fictitious.  Jn 
>rder  to  faciutate  the  trial  of  this  question,  the 
ilaintiffs  had  moved  before  his  honour  that  the 
lefendants  might  be  ordered  to  admit  that  the 
'laintiffa  were  then  partners,  and  carried  on 
uch  trade,  &c. ;  that  they  manufactured  the 
Tticles  in  the  manner  alleged  in  their  bill ;  and 
bat  the  defendants  bad  used  the  words  and 
oarks  of  which  the  plaintiffs  complained.  The 
'^ice.ChanceUor  refused  to  make  such  order, 
nd  dismissed  the  motion  with  costs.  The 
tluntiffs  now  sought  from  his  lordship  an 
'irder  that  the  dtfendanU  should  make  the 
•We  admissions ;  that  so  much  of  the  Vice- 
^anceUor's  order  as  dismissed  with  costs  the 
pplication  to  him  might  be  varied ;  and  that 
be  cQsU  might  be  costs  in  the  cause. 


Mr*  Jtfaims  went  very  fully  into  the  plead- 
ings for  the  purpose  of  showing  that  the  de- 
fendants had  in  th^  answer  acUially  made  the 
admisrions  required,  and  he  contended  that 
the  court  had  jurisdiction  to  control  the  issue 
and  limit  it  to  the  fact  in  dispute.  He  referred 
to  Stevens  v.  Praed,  2  Ves.  518,  and  Pulling  v. 
HiUon,  10  Price,  118. 

The  Lord  Chancellor  remarked,  that  he  did 
not  see  how  he  who  was  totally  ignorant  of  the 
case  could  order  the  defendants  to  make  cer- 
tain admissions  when  the  judge  before  whom 
the  cause  had  been  heard  had  refused  to  make 
such  order. 

Mr.  MaUns  submitted,  that  to  obviate  this 
difiiculty  passages  in  the  Vice-Chancellor's 
judgment  nad  been  read,  which  made  it  clear 
that  his  honour  had  no  doubt  on  the  admis- 
sions which  are  asked. 

The  Lord  Chancellor  said,  that  he  could  not 
take  in  favour  of  the  plaintiffs  parts  of  a  judg- 
ment or  decree  asainst  which  they  appealed. 
He  could  not  make  on  motion  an  order  which 
he  should  only  be  justified  in  making  on  a  re- 
hearing of  the  whole  case. 

Mr.  Shee  followed  on  the  same  side  with  Mr. 
Malins,  and  cited  Marsh  v.  Sibbald,  2  Ves.  &  B. 
376. 

The  Lard  Chancellor,  without  calling  upon 
the  defendant's  counsel,  observed,  that  the  ois- 
cretion  of  the  court  to  interfere  in  the  manner 
in  which  a  trial  was  to  be  conducted  was  of  a 
very  delicate  description.  The  present  applica- 
tion was  to  vary  the  decree  of  a  judge  hefore 
whom  the  cause  had  been  heard,  who  there- 
fore was  familiar  with  its  merits,  and  who  had 
refused  to  make  the  order.  It  was  ouite  clear 
that  his  lordship  could  not  adopt  sucn  a  course 
as  was  now  required.  It  was  immaterial  what 
might  have  been  the  opinion  of  the  Vice- 
Chancellor,  for  if  his  loraship  was  to  decide 
upon  the  rights  of  parties,  he  must  do  so  upon 
his  own  judgment,  and  there  must  be  a  rehear- 
ing before  himself. 

Motion  dismissed  with  costs. 


Vitt»e%9inrt\lox  ttnigfit  IBrurt. 
Bull  V.  FaUmer.     Feb.  19  &  22,  1847. 

PRACTICE,— CONTEMPT. — PRO  CONFBSSO. 

A  defendant  having  appeared,  but  being  m 
contempt  for  want  of  answer,  and  appear* 
ing  at  the  bar  pleading  her  poverty,  the 
court  directed  a  reference  on  that  point. 
The  Master  reported  that  she  had  not 
proved  her  poverty  :  and,  on  the  appliea* 
tion  of  the  plaintiff,  the  court  directed  a 
writ  9f  habeas  corpus  cum  cansis  to  issm» 
fw  bringing  her  to  the  bar,  and  directed 
that  the  proper  officer  should  attend  at  the 
return  ^  the  writ  with  the  record,  in  order 
that  the  bill  might  be  taken  pro  confesso. 
Subsequently  an  order  was  made  by  consent' 

This  was  an  application  on  behalf  of  the 
pldntiff  for  a  habeas  corpus  cum  causii.  It  ap- 
peared that  the  defendant,  M.  R.  Falknar, 
spinster,  had  entered  her  appearance,  but  was 


in  ttMltempt  for  want  of  taswer.  A  htAeas  and  thai  before  the  pUutiff  as 
e&rpms  issned,  and  the  was  bnnigkt  to  the  bar  interfered  and  claioied  the  ^Qnomit,  that  tk 
of  tiie  court,  when  the  atated  thjrt  by  reason  of  defendant  paid  the  monies  to  the  insokfcat. 
her  poverty  she  was  unable  to  put  in  her  an-  Replication,  that  the  defendant  did  not,  betan 
ewer,  and  having  duly  sworn  to  that  feet,  she  the  i^ntiff  as  anch  assignee  interfered  or  kad 
#ftS  turned  over  from  the  custodv  of  the  sheriff  made  any  claim  or  demand  upon  the  defeadadt, 
of  Middlesex  to  the  Queen's  Prison,  and  the  I  pay  to  the  insolvent  all  or  any  of  the  s&d 
court  thereupon  directed  a  reference  to  the '  monies  as  in  the  said  plea  alleged.  To  this  re- 
Master  to  inquire  and  certify  as  to  her  alleged  j  {plication  there  was  a  demurrer,  on  the  g;roi^ 


poverty.  The  solicitors  for  the  plaintiff  and  de- 
fendant attended  the  Master,  and  the  latter  was 
ordered  to  bring  in  a  state  of  facts  within  a 
week,  but  he  failed  to  do  so,  and  a  warrant  was 
then  taken  out  for  him  to  show  cause  why  the 
Master  should  not  report  default.  No  state  of 
£scts  was  taken  in,  nor  cause  shown,  and  the 
Master  at  the  end  of  three  months  certified 


that  it  tendered  an  immaterial  tssoe.^  The 
question  rsdsed  for  the  opinion  of  the  cooit 
was,  whether  under  the  1  &  2  \ict.  c  liO, 
8.  37,  (which  vests  in  the  provisional  ass^pse 
all  the  real  and  personal  estate  and  effects  d 
the  insolvent,  except  the  wearing  a^rd, 
bedding,  and  other  such  necessaries  ol  sock 
person  and  his  family,  and  the  working  took 


that  the  defendant  was  in  default.     On  this  i  and  implements  of  such  prisoner  not  excee^%( 
certificate  the  motion  was  made  for  the  habeas  in  the  whole  the  value  of  201.,)  the  assignee  ca£ 

recover  for  the  value  of  the  personal  services  of 
the  insolvent,  alleged  to  be  requisite  for  die 


oor^  cam  caitsis  to  bring  the  defendant  to  the 
bar  to  answer  her  contempt,  and  for  an  order 
that  the  proper  officer  should  attend  at  the 
rstum  of  the  writ  with  the  record  in  order  that 
the  bill  might  be  taken  pro  confesso. 

C.  M,  Roupell,  for  the  motion,  cited  Venabies 


necessary  livelihood  of  himself  and  £amUy,  per- 
formed after  the  vesting  order  and  before  hk 
final  discharge. 
Mr.  Cowling,  in   support  of  tlie  demurrer. 


V.  Brodon,  not  reported,  before  the  Vice-Chan-  '^^^  was  a  claim  which  did  not  pass  to  die  i 
oellor  of  England.  signee  of  the  insolvent.    The  right  of  the  as- 

Mr.  Berry,  Clerk  of  Records  and  Writs,  signee  only  extends  to  property  of  the  insolfwit, 
stated  that  the  course  proposed  was  regular.       ^°4  ^^^  ^  ^^*  vvHtat  of  his  personal  serrices, 

Hit  Honour  made  the  order  without  notice  ^^ic^  are  analogous  to  damages  recoreied  in 
being  served  on  the  defendant.  I  an  action  for  slander  or  for  personal  injoTMs. 

Feb,  27.  The  defendant  was  brought  up,  I  '^^^  assignees  cannot  kH  oat  the  uwual  ser- 
and  an  order  was  made,  with  the  consent  of  the  ^^^  ^^  ^^^  insolvent  to  hire.  The  rights  of 
pluintiff,  that  a  traversing  note  should  be  forth-  assignees,  under  the  1  &  2  Vict  c.  110»  aft« 
with  filed  bv  the  plaintiff,  and  that  the  defend- 1  ^^  vesting  order,  are  not  greater  thin  thoae  of 
ant  should  oe  at  liberty  to  put  in  an  answer  assignees  after  a  fiat  in  pankntptcy;  and  it 
wiAin  a  limited  time,  and  that  the  defendant ,  ^  °^^  ^^^^*  under  the  bankrupt  laws,  that  a 
should  be  discharged,  the  costs  of  the  contempt  bankrupt  before  certificate  is  entitled  to  the 


to  be  costs  in  the  cause. 


(Before  the  Four  Judges.) 
WiUiams,  assignee,  v.  Chambers, 

INSOLVENT.  —  PERSONAL    SERVICE    AFTER 
VESTING    ORDER. 

An  assignee  of  an  insolvent  cannot  maintain 
an  action  for  money  due  for  the  personal 
s^ces  of  the  insolvent  performed  by  him 
qfter  the  date  of  the  vesting  order. 

The  zrth  section  of  the  I  ^  2  Vict,  c.  110, 
does  not  pass  to  the  insolvent's  assignees  the 
right  to  the  profits  qf  such  services. 

This  was  an  actkm  of  assumpsit  by  the 
ptainm,  as  assignee  of  the  estate  and  effects  of 
oiie  Brown.  The  dockntion  stated,  thkt  after 
the  iffects  of  the  insolvent  had  becofiie  vested 
ift  the  plamtiff  as  assignee,  «id  beforo  the 
fliial  discharge  of  the  insolvent,  the  defendant 
1M  indebted  to  tiie  pUdntiff  for  work  and 
uoottr  perfortnad  b^  «»  insolvent.  Plea,  that 
tfta^work  was  done  after  the  vesting  order  was 
made^  and  was  for  the  value  of  the  personal 
semoes  of  the  insolvent  which  were  not  more 

SS^jnillir^Taf  ^?'  *V  accessary  livelihood 
rtd  support  of  Che  insolvent  and  his  family; 


profits  arising  from  his  personal  services,  and 
that  his  assignee  cannot  let  out  his  pertood 
services  to  hire.  Chippendaie  r.  ThmRnsw* 
Silk  V.  Osbom;^  Expaffe  WaUers/'  Hope  t, 
Stephenson  j^  Coles  v.  Barrow  ,-*  are  to  a  sias- 
lar  effect.  In  Kitchen  v.  Bartsek,^  the  asagoes 
had  interfered,  and  required  the  pmneBft  to  he 
made  to  them;  and  in  Herbert  v.  Smyer^it  vis 
held,  under  the  Bankrupt  Act,  6  Greo.  4,  c.  I6i, 
s.  63,  that  an  uncertificated,  bankrupt  might 
sue,  and  that  a  plea  setting  up  the  bankm^tcr 
should  show  that  the  assignees  had  intevfava. 
Mr.  Ba2/,  contril.  In^orif  v.  HaMs  no  jud;* 
ment  was  given  on  this  point,  but  it  appears  ta 
have  been  thrown  out  by  the  court  that  a  Mt 
accruing  to  an  insolvent  between  the  Testing 
order  and  the  final  discharge  vests  in  the  assig- 
nees, under  1  Sc  2  Vict.  c.  1 10,  s.  37.  In Drdter. 
BtfcAA^im,  8  M.  &  W.  845,  it  was  held  by  a  coort  of 
error,  that  an  action  for  a  breach  of  agreement 
passed  to  the  assignees.  [Cbleni^e,  i.  TIk 
plaintiff  can  only  recover  on  the  supposition  of 
a  contract.  Suppose  a  chattel  was  |4ve&  to  tbt 
insolvent  instead  of  money,  could  ttmt   be 


^  4  Doug.  318>  and  Cooke's  Banknmt  Lam, 

106. 

'>lWl4a   •  Mont  Deacon  l(DeC;t^43S. 
'7  East  63.  (SQ.&96S. 


kimed  by  the  isngneee  ?]  The  effect  of  the 
i7th  sectioD  is  to  vest  the  {M-ofterty  of  the  i»- 
olfeot  absdiitely  in  the  aseii^ees. 

Mr.  CowUna  was  heard  in  replv.  Drake  v. 
3eckham  has  been  taken  on  wht  of  error  to  the 
louse  of  Lords. 

Cur^  adv.  vuU. 

Lord  Denman,  C.  J.,  said,  this  was  an  action 
I  assumpsit  brought  by  the  assignees  of  an  in- 
olvent  to  recover  the  amount  due  for  some 
rork  executed  by  the  insolvent  debtor  after  the 
aakmg  of  the  vesting  order.  The  defendant 
leaded,  that  the  work  was  the  personal  work 
nd labour  of  the  insolvent;  that  the  money 
ad  for  the  same  was  not  more  than  was  sufii- 
ient  for  the  support  of  the  insolvent ;  and  that 
•efore  the  plaintiff  interfered  to  demand  pay- 
sent  for  the  same  the  defendant  had  paid  the  in- 
olvent.  The  question  turned  onthe  constructicm 
f  the  1  &  2  Vict,  c  110,  s.  37,  by  which  it  is 
nacted,  that^  except  the  "wearing  apparel, 
ledding,  and  other  sudi  necessaries  of  the  in- 
olvcnt  and  his  family,  and  his  working  tools 
nd  implements ;"  all  "  debts  due  or  growing 
lue  16  such  prisoner,  or  to  be  due  to  him  he- 
ore  such  discharge  as  aforesaid,'*  should  be 
ested  in  the  assignee.  The  pontiff's  claim 
^as  founded  on  the  comprehensive  words  of 
he  section  which  entitled  the  assignee  to  re- 
over  any  debt  due  to  the  insolvent  **  before  his 
ischarge."_It  was  contended  on  the  part  of 
be  defendant  that,  though  the  assignee  might 
are  the.  benefit  of  any  contract  made  by  the 
isolvent  when  the  money  arising  from  such 
i>Qtract  came  into  the  hands  of  the  insolvent, 
et  that  they  could  not  let  out  the  insolvent  for 
ire,  or  make  a  contract  for  his  personal 
iboar;  and  the  case  of  Chippendale  y.  Tom^ 
Hson,^  before  Lord  Mansfield,  was  cited  in 
ipport  of  that  nroposition»  and  to  show  that 
le  debt  claimea  here  could  nut  vest  in  the  as- 
gnee,  as  it  was  a  debt  arising  ffom  the  per- 
»nal  labour  of  the  insolvent.  The  court 
lopted  this  reasoning,  and  thought  that  the 
^gnee  could  not  be  entitled  to  recover,  unless 
e  court  was  prepared,  which  it  was  not,  to 
y,  as  Lord  Mansfield  had  described  it,  that 

assignee  might  let  an  insolvent  out  to  hire 
id  contract  for  his  personal  labour.  The 
igment  of  the  court  would  therefore  be  for 
e 'defendant  upon  this  demurrer. 

Judgment  for  the  defendant.* 


m 


This  was  an  action  of  q^ectaent  to 
poflsessioa  of  certain  ooal  tniiies  by  c«aaon  «f 
alleged  breacbei  of  covenants  contaiwid  m  list 
lease.  The  deteduit  took  out  a  sounoiiB  far 
parttcuhrs  of  the  breaches  of  covenant,  and  tt 
the  premises  soughtto  be  recovered,  which  stdtt* 
mons  was  heard  t>y  Rolfe,  B.,  who  refhsed  to 
make  an  order.  A  similar  apphcalion  was 
made  to  the  court  upon  affidavit  that  the  de- 
fendant was  wholly  ignorant  of  the  nature  of 
the  covenants,  provisoes,  and  stipulations  in 
respect  of  which  the  action  of  ejectment  was 
brought. 

The  Attomey^General  showed  cansS  tipoii 
affidavit  that  the  defendant  was  fully  aware  of 
the  covenants  by  which  he  was  bound. 

Welsly  in  support  of  the  rule. 

Per  Curiam.  The  defendant  wishes  to  know 
the  particular  breaches  of  covenant  on  which 
the  plaintiff  relies.  That  the  defendant  is  en- 
titled to,  or  he  would  be  obliged  to  come  pre^ 
pared  to  prove  at  the  trial  that  he  has  ft»»> 
formed  every  covenant  in  the  lease.  The  pat^ 
ticulars  should  give  the  same  information  as 
the  breaches  assigned  in  a  declaration  in  cove- 
nant. 

Rule  absolute. 


%ir|e^rt. 

t  dem,  Moeiyn  v.  Eytem.      Hilar)r  Term» 
Feb.  1st,  184r. 

tJBCTIiENT.— PAETICOLAna. 

r«  an  action  of  ejectment  for  alleged  brefockes 
of  covenants  contained  in  a  lease,  the  rfc^ 
fendant  is  entitled  to  particulars  of^  the 
breaches  of  covenant  on  v>hich  the  platntiff 
relies. 


4  Doog.  318. 

See  also  B^ers  v.  Sjienct,  12  Clark  &  Finn. 

L  as  to  what  will  pass  to  the  asr 

ler  the  Bankrupt  Act,  6  Geo.  4»  c  Id. 


Court  of  iUMeto. 

Bxparte  LowteUy  in  re  Dutchman,    Mardi  3, 
1847. 

PRACTICB.— OOStB. — ANNUL1.IR0   FIAT. 

AJiat  was  issued  at  the  bankrupts  instance, 
and  on  a  petition  by  a  creditor,  assented  to 
by  the  bankrupt  ana  the  assignees^  the  same 
was  annulled,  with  costs  to  be  paid  out  of 
the  estate,  the  petitioner  undertaking  to 
issue  a  new  fiat  immediately. 

The  petition  was  in  this  case  presented  by  a 
creditor,  to  annul  a  fiat  which  had  been  issued 
by  the  bankrupt  against  himself.  The  petition 
also  prayed,  that  the  costs  might  be  paia  oat  of 
the  estate  as  soon  as  a  new  fiat  had  been  issued 
and'  assignees  chosen  thereunder,  the  petitioner 
undertaking  to  issue  such  new  fiat  immediately. 

Bacon,  for  the  petition. 

FreeUng,  for  the  bankrupt  and  the  assignees, 
consented. 

Order  made  accdrdingly. . 


COMMON  LAW  SITTINGS. 


Elian's  Itencl. 

In  and  after  Eaiter  Term,  1847. 

MIDDLESEX. 

in  Term. 

1st  Sitting' Friday April  16 

And  two  followiiig  days  st  Eleven  o'clock. 

Sad  Sitting,  Tuesday April  20 

And  subsequent  days  St  Eleven  o*oteek. 

3rd  Sitting.  Tbundav May  6 

At  i  past  Nine  o'clock  preetsely,  for  Undefended 
Causae  only. 

A  Kit  stf  sash  Miweu  w  nopew  fit  to  be  Hied 
tnTeMniilbe  Tdnted  lMMdlsts«|s,  >eS  m  the 


Lm  SMflfff.— IVoeeedlNW  m  PaHuaMmi.-^EiUai'M  Letter  Akt. 
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ititoaMiit  of  Mther  tida  tbit  a  emuM  is  too  looff  to  be 
Hied  it  Term,  it  wUl  be  withdnwn  from  racb  liet, 
ptovided  the  otber  lide  bave  two  daja'  notice  of  the 
•pplieation  at  the  Manhal'a  topoatpone,  and  do  not 


^poae  the  application  on  good  grounds — the  nsoal 
nomber  of  completed  and  new  caoaes  will  be  put 
into  the  list  day  by  day  in  their  utoal  order. 

Sitting  after  Term,  Monday  .    .     •    •    May  10 

LONDON. 

In  Term. 
Sitting  at  10  o'clock  on  Friday   ....    May  7 
For  Undefended   Canaes  and  such  as  the  Judge 
considers  fit  to  be  tsken. 

After  Term. 

Tuewlay May  11 

(To  adjourn.) 

Coamott  9Uaf . 

In  r«rm« 

MIDDUSBZ.  LONDON. 

Wednesday  .  April  SI  I  Friday  .  .  April  SS 
Wednesday     .    .    .    S8  |  Friday    .    .      .       ^ 

After  Term. 

MIDDLESEX.  LONDON. 

Monday .    .    .    May  10  |  Tuesday        .    May  11 

N.  B.  The  Court  will  ait  at  ten  o'clock  in  the 
forenoon  on  each  of  the  days  in  Term,  and  at  half- 
past  nine  preciseW  on  each  of  the  days  after  Term. 

The  causes  in  the  list  for  esch  of  the  above  sittiog 
days  in  Term,  if  not  disposed  of  on  those  days,  will 
be  tried  by  adjournment  on  the  days  following  each 
of  such  sittiog  days. 

On  Tuesday  ttie  11th  May,  in  London,  no 
causes  will  be  tried,  but  the  court  will  mdjouro  to  a 
litture  day* 

Sxttf^iur  of  yicat. 

IN    MIDDLESEX. 


In  Term, 
1st  Sittiog,  Friday      . 
tnd  Sitting,  Friday     . 
5rd  Sitting,  Monday  • 


April  16 
May  3 


IN   LONDON. 


and   Redadaff  Number    of   Con 

(No.  2.)    In  Comniittee.    Lord  Brongbam. 

Markets  and  Fain  Qanaea.— Publk  Under- 
takings  Clauaee.  —  6aa  Works  Qaoaes.* 
Watemrorka  Clanaea,— Fksaed. 

Indemnity.    For  3nd  reading. 

Commons  Inclosore,  No  2.  For  2nd 
reading. 

The  House  has  adjoomed  to  tiie  15th  April, 
vben  their  lordships  will  assemble  in  the  new 
building,  her  Majesty  harinff  assigned  that 
portion  of  her  palace  for  the  use  of  ^btt 
lordships. 

Aottic  of  Csnnmif. 

NBW  BILLS   IN  PROGRB8S. 

City  Small  DebU  Court.  In  Committee. 
Mr.  Masterman. 

Law  of  Railways.  For  2nd  reading.  Mi. 
Struct. 

Agricultural  Tenant-right.-.  la  Committee. 
Mr.Strutt. 

Roman  Catholics  Relief.  In  Committee. 
Mr.  Watoon. 

Pious  and  Cbaritable  Propoty.  For  2nd 
readiDg.    Lord  J.  Manners. 

Rating  Small  Tenements.  For  and  raadii^. 
Mr.  Waddington. 

For  the  Speedy  Trial  and  Pumshinent  of 
Juvenile  Offenders.  For  2nd  rea^ng.  Sr 
John  Pakington. 

To  Encourage  Life  Insurance.  For  2nd 
reading.    Mr.  Godson. 

Lunatic  Asylums  Regulation.  Atiomey- 
General. 

Inclosure  Act  Amendment.    Sir  F.  Thesiger. 

Health  of  Towns.  For  2nd  reading.  Lord 
Morpeth. 

Towns    Improvement    Qauaea.      For  ind 
reading. 
I     This  House  has  adjourned  to  the  12th  AprE 

I         THE  EDITOR'S  LETFER  BOX. 


1st  Sitting,  Tharsdsy    •  .        April  22 

2nd  Sittiog,  Fridsy       ....         SO 
After  Term. 

IN  HIODLESBX.  IN  LONDON. 

Monday  •  .  .  May  10  |  Tuesdsy  .  .  May  11 
(To  sdjourn  only.) 

Ths  Court  will  sit  ia  Middlesex,  at  Nisi  Prius  in 
Term,  by  adjoarament,  from  day  to  day^  until  the 
causes  entered  for  the  respective  Middlesex  sittings 
ara  disposed  of. 

The  Court  will  sit,  during  and  after  Term,  at  ten 
o'clock. 


PROCEEDINGS  IN  PARLIAMENT  RE- 
LATING  TO  THE  LAW. 


Vasal  flHcnt. 
Drainage  of  Lands. 


March  SO,  1847. 


fflsufcHmsr^. 

NBW  BILLS  IN  PROOBB8S. 

•%**^  ^  Insolvency  Jurisdiction  of  Courts 
of  Bttkmptcy,  Aholishing  Court  of  Reriev, 


RULES  OF  THB   NBW  COUNTY    COIHtn. 

Our  correspondent  ''R.  J.A,"  is  undoubtedly 
correct  in  assuming,  that  a  plaintiff  who  b» 
obtained  an  unsatisfied  judgment  ag^ost  a  de- 
fendant) mav  issue  a  summons  in  the  form  pre- 
scribed, which,  upon  bdng  peraonaL^j  aerred. 
subjects  the  defendant  to  examinaUon  and  ctsn- 
mitment  for  forty  days,  at  the  discretion  of  ths 
judge.  Our  observations,  (aa^e,  p.  459^)  were 
confined  to  the  effect  of  the  original  summoBS. 
and  the  distinction  in  the  subsequent  practice;, 
if  that  summons  happens  to  be  left  at  the  de- 
fendant's residence  or  place  of  basinet,  instesd 
of  being  served  personally.  Where  the  or^ 
nal  summons  has  not  been  served  persooaHf, 
and  the  defendant  does  not  appear  at  (he  hesr- 
ing,  the  judge  has  no  power  to  commit,  uhkss 
a  secona  summons  is  taken  ont  after  judgncal, 
and  to  enable  the  judge  to  commit  opon  ihii 
second  summons  it  must  be  served  pemnallj. 
We  apprehend  this  to  be  tho  clesr  i 
ofsections98&iei. 


DIGEST,  AND  JOURNAL  OP  JURISPRUDENCE, 


SATURDAY,  APRIL  10,  1847. 


**  Qnod  magii  ad  not 
P«fftiii«t,et  neieire  malnin  ett,  agitamut.' 


HOBAT. 


THE 


JUDGES  OF  THE  NEW 
COUNTY  COURTS. 


Wb  are  not  aware  that  there  has  been, 
and  presume  it  is  not  now  intended  that 
there  shall  be,  any  official  notification  in 
the  Gazette,  or  otherwise,  of  the  appoint- 
ments under  the  County  Courts  Act.  It 
may  not  be  necessary  in  a  strict  legal  point 
of  view,  but  we  must  be  allowed  to  think  { 
it  would  have  been  more  respectful  to  the 
new  judges,  r.nd  more  satisfactory  to  the 
public,  if  the  nomination  of  those  function- 
aries, and  indeed,  even  the  appointment 
of  their  subordinate  officers,  had  been 
authoritatively  announced  before  the  new 
courts  were  opened  for  the  dispatch  of  bu- 
siness. It  is  quite  true,  the  names  of  the 
fortunate  candidates  have  been  ouzing  out 
gradually  during  the  last  three  months.  A 
list,  professing  to  contain  nearly  all  the  ap- 
pointments, but  ivhich  was  in  many  re- 
spects inaccurate,  appeared  in  the  daily 
newspapers  a  fortnight  since,  and  in  our 
number  of  Saturday  last,  we  presented  our 
readers  with  a  list,  as  correct  as  the  mate- 
rials within  our  reach  enabled  us  to  render 
it- 

As  may  be  expected,  some  of  the  ap- 
pointments have  been  the  subject  of  severe 
criticism.  That  they  should  not  have  pro- 
duced universal  satisfaction  in  one  branch 
of  the  profession  is  not,  perhaps,  to  be 
wondered  at,  and  may  be  admitted  without 
impugning  the  judgment  exercised  in  the 
selection.  For  one  successful  candidate 
there  were  at  least  ten,  and  some  accounts 
have  it  thiny»  rejected  applications, and  it  is 
expecting  too  much  of  those  whose  preten* 
sipna  were  overlooked,  that  they  should  ap- 
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plaud  the  sagacity  thatfailed  to  discern  their 
peculiar  merits.  The  selection  is  understood 
to  be  unpopular  amongst  the  members  of  the 
bar  on  another  ground.  The  new  judges 
have,  for  the  most  part,  been  taken  from 
that  somewhat  too  numerous  class  who  are 
not  inconvenienced  by  the  multitude  of 
clients,  and  their  absence  from  Westmin- 
ster Hall,  whatever  may  be  the  length  of 
time  occupied  by  judicial  engagements, 
will  add  little  or  nothing  to  the  business  or 
emoluments  of  those  who  remain.  ,  It  has 
also  been  said,  that  the  published  list  fur- 
nishes more  than  a  single  example  of  a 
member  of  the  bar  who  was  understood 
several  years  since  to  have  retired  from  the 
legal  sfrepilus,  and  relinquished  the 
struggle  for  professional  advancement,  but 
who  has  been  dug  up  and  induced  to  aban- 
don the  enjoyment  of  learned  leisure,  and 
the  ease  which  the  possession  of  a  sufficient 
fortune  secures,  for  the  purpose  of  under- 
taking the  onerous  duties,  and,  of  course, 
receiving  the  moderate  stipend,  which 
must  devolve  on  a  judge  of  the  County 
Court.  We  have  heard  other  strictures  ovk 
individual  appointments,  of  a  nature  so 
personal  that  we  refrain  from  giving  them 
extended  circulation ;  but  we  must  observe, 
that  if  the  facts  upon  which  those  disparag- 
ing rumours  rest  are  not  wholly  devoid  of 
foundation,  it  would  have  been  much  better, 
if  those  to  whom  they  refer  had  not  been 
placed  in  a  position  in  which  some  degree 
of  private  deference  and  respect  have 
usually  been  considered  essential  to  the 
satisfactory  discharge  of  public  functions. 

Havingenameratedalltheobjectionsurged 
against  the  recent  appointments,  it  is,  per- 
haps, unnecessary  to  add,  that  they  are  not, 
in  our  opinion  equally  entitled  to  considera* 

A  A 
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tioo.  Those  complaints  which  are  dictated 
by  spleen  or  disappointment  we  discard  as 
entitled  to  no  weight,  but  it  is  matter  of 
regret,  that  so  large  a  proportion  of  the 
published  list  tkooid ooiHJst of  iMUMft  liefc- 
tofore  unknown  to  the  profession  and  the 
public.  It  would  undoubtedly  have  been 
impossible  to  persuade  those  w1k>  have 
leading  business  at  the  bar,  or  even  juniors 
with  very  encouraging  prospects*  to  re- 
nounce all  chance  of  the  prizes  the  higher 
branch  of  the  law  offers,  and  content  them- 
selves with  the  status  and  limited  income 
which  a  judgeship  of  the  County  Court 
affords.  Still,  it  is  notorious  that  the  re- 
quisite number  of  barristers,  or  thrice  the 
number,  might  have  been  selected  of  ap- 
proved competence  and  sufficient  practic^ 
experience,  who  would  gladly  have  ex- 
changed the  uncertainty  of  a  struggle  with 
countless  competitors  tor  the  security  and 
respectability  of  a  judicial  situation  accom- 
panied by  a  moderate  provision.  We  ap- 
.prehend  that  the  Lord  Chancellor  felt  him- 
self fettered  in  his  choice,  by  a  laudable 
determination  generally  to  recognise  the 
claims  of  those  who  held  local  judgeships 
before  the  passing  of  the  act,  for  we  ob- 
serve, that  in  the  metropolitan  districts,  in 
which  local  courts  were,  not  previously  es- 
tablished, the  present  appointments  are  al- 
together unexceptionable^  and  liavc,  in 
many  instances,  been  conferred  en  those 
who  have  acquired  considerable  eminence 
in  the  profession.  As  regards  the  country 
appointments  the  case  is  different.  They 
have,  for  the  most  part,  been  conferred  on 
members  of  the  bar,  who,  though  perhaps 
well  known  in  certain  localities,  and  de- 
servedly estimated  in  their  own  circles, 
have  not  had  sufficient  practice  to  render 
tlieir  names  familiar  to  one  out  of  every 
hundred  persons  connected  with  the  legal 
profession,  and  are  utterly  unknown  to  tlie 
public  at  large.  We  have  taken  pains  dili- 
gently to  examine  tlie  printed  reports  of 
cases  decided  in  all  the  courts  during  the 
last  year,  and  can  find  only  three  instances 
in  which  any  of  the  number  of  stuff  gowns- 
men now  appointed  judges,  appear  to  have 
been  engaged  in  cases  involving  any  ques- 
tion of  law  considered  of  sufficient  im- 
portance to  be  reported.  We  admit  this 
is  not  a  decisive  test.  Varied  are  the  in- 
fiuences  exercised,  with  more  or  less  suc- 
cess, to  obtain  business,  and  the  prominent 
position  which  business  alone  can  give  to  a 
*>  ^W^f «^*  ^^  *«»  not  follow  as  matter  of 
^^^Wtaijity  therefore,  that  a  large  practice  is 
,< .  <A^i]^paiiied  bf^  peculiar  capabiiities.     It 


is  quite  possible  that  some  barristers  oc« 
cupy  a  higher  place  than  they  deserve,  and 
many  of  acknowledged  ability  have  never 
had  an  opportunity  afforded  them  {or  the 
dkffaj  of  practical  taleotT     Nevertheless, 
it  seems  to  be  universally  admitted,  as  a 
general  rule,  that  those  have   practice  at 
the  bar  whose  qualifications  entitle  them 
to   this   distinction,  and  that   business  is 
usually  an  evidence  of,  as  well  as  a  security 
for,  professional  competency.      It  need  not 
be  wondered  at,  therefore,  if  the  public 
should  repose  confidence  in  those  who  have 
been  frequently  trusted  and  tried  by  liti- 
gant parties,  rather  than  in  those  who  are 
without    practical   experience    or   profes- 
sional reputation  ;  and  it  is  difficult  to  con- 
ceive an   occasion  in  which  it  would  be 
more  desirable  to  secure  the  public  confi- 
dence, than  where  judges  are  appointed 
with  novel  and  unusual  powers,  and  their 
I  decisions  in  all  cases  are  made  conclusive, 
I  and  left  without  appeal.      It  is  impossible 
I  not  to  perceive  that  the  appointment  of  so 
I  many  men,  without  name  or  mMe  ia  the 
.  profession,  creates  an  additional  diflicaky 
in  carrying  the  act  successfully  into  execs* 
\  tion,  even  tiiough  it  sliould  ulumatd[f  torn 
I  out  tluit  the  new  judges   "  falsify  men  s 
I  hopes,*'  and  one  and  all  prove  efniacBtly 
,  qualified  for  the  discharge  of  judidal  fooo- 
tions. 

We  were  amongst  those  who,  when  the 
County  Courts  Act  was  imder  legislative 
consideration,  failed  to  discern  the  faxrnea 
or  force  of  the  arguments  used  as  a  pre> 
tence  for  limiting  the  exercise  of  the  Lori 
Chancellor's  patronage  by  enacting,  thtf 
attorneys  and  solicitors,  however  wd 
qualified,  should  not  be  eligible  to  fill  tke 
office  of  judges  of  the  new  conrts  irbea 
future  vacancies  occurred.  The  discretiaii 
of  the  Lord  Chancellor  in  this  respect, 
our  readers  will  recollect,  was  restricted  n 
the  re-appointment  of  attorneys  who  held 
office  as  judges,  assessors,  or  clerks  of  the 
County  Courts  or  Courts  of  Request,  A 
the  passing  of  the  act.*  The  pubiisbcd 
list  of  appointments  has  not  convinced  us 
that  the  restriction  was  judicious  or  baae- 
ficial  to  the  public.  If  both  branches  of 
the  profession  had  been  open  to  the  Lord 
Chancellor,  it  is  quite  possible  hessiglit 
liave  selected  many  attorneys,  at  least  as 
well  acquainted  with  the  general  principles 
of  hiw  and  the  rules  of  practice,  as  sone 
of  the  barristers  chosen  to  preside  ia  the 
new  courts.    Let  us  add,  that  in  cooskiar- 


*  See  Aaalyais  of  the  Act,  vol.  3a,  p.  497. 
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ing  the  [ireteonoiit  of  thote  attorneys  who 
d^ned  it  expedient  to  become  candidates 
Ibr  the  ofiice  of  judges,  the  Lord  Chancel- 
lor night  safeljy  asMl  with  the  general  ap- 
proyai  of  that  branch  of  the  profession, 
have  rejected  the  claims  of  any  one  whose 
impnident  management  of  his  own  affairs 
had  obliged  him  to  incur  the  humiliation 
of  repeated  applications  to  the  Insolvent 
Court  for  protection  ;  or  of  anj»  whose  pro- 
fessional transactions  were  of  such  a  nature 
as  to  render  him,  in  the  recorded  judgment 
of  his  brethren,  unfit  to  associate  with 
them. 


LAW  RELATING  TO  RAILWAY 
COMPANIES. 


equity  have  interfered  to  prevent  injuiy 
and  inconvenience  to  individuals  by  tlie 
irregular  exercise  of  this  power.  Thus,  19 
the  case  of  HoUins  v.  The  North  Staffard- 
shire  Railwmy  Compof^,  where  the  coni- 
pany  was  proceeding,  under  the  Jury 
Clauses,  to  assess  the  value  of  the  plain- 
tiff's land,  with  a  view  to  obtaining  the  im- 
mediate possession  for  the  purposes  of  the 
railway,  and  the  plaintiff  obtained  an  ex- 
par  te  injunction  to  restrain  the  company 
from  proceeding  to  assess,  on  the  grounn 
that  the  notice  served  on  him  did  not  cor- 
respond with  the  phin,  and  did  not  properly 
specify  the  lands  intended  to  be  taken ; 
upon  a  motion  to  discharge  the  injunction* 
the  Vice-Chancellor  of  England  said,  the 
company  was  bound  by  their  notice,  and 
as  that  was  contradictory  when  compared 
with  the  plan,  and  made  it  difficult  to  as- 
certain what  lands  the  company  proposed 
to  take,  the  motion  to  dissolve  the  injunction 
must  be  discharged  with  costs.  In  a  sub- 
sequent case  of  Powell  v.  The  Newmarket 
and  Cheslerford  Railway  Company,  an  in- 
junction was  also  granted,  under  nearly 
similar  circumstances,  the  same  learned 
judge  laying  down  the  principle  generally, 
that  a  railway  company  could  only  take 
such  portions  of  land  as  were  properly  de- 
lineated on  the  plan,  which  must  in  every 
case  correspond  with  the  notice.  In  the 
more  recent  case  of  Tawney  v.  The  Lynn 
and  Ely  Railway  Company,^  it  appeared 
that  the  railway  company  desiring  to  take 
possession  of  certain  lands  of  the  plaintiff, 
in  the  parish  of  Littleport,  and  County  of 
Cambridge,  served  him  with  three  distinct 
notices  under  tlieir  act.  The  first  notice 
was  served  on  the  plaintiff  in  March,  1846, 
and  specified  certain  lands  required  to  be 
taken.  After  some  correspondence  be- 
tween the  parties,  this  notice  was  waived, 
and  a  second  notice  was  served  by  the 
company  on  the  16th  of  December,  in 
wbicli  a  portion  only  of  the  lands  contained 
in  the  first  notice  was  specified.  A  notioe 
was  then  given  witlidrawing  the  notice  of 
the  16th,  and  a  fresh  notice  was  served, 
dated  the  2Ai\\  of  December,  in  which 
there  %vas  a  further  variation  in  the  Quan- 
tity of  land  intended  to  be  taken.  Under 
these  circumstances,  an  injunction  was  ap- 
plied for,  on  the  ground  that  the  company 
had  no  power  to  alter  by  a  variety  of  no- 
tices the  quantity  of  land  they  required. 
The  Vice-Chancellor  of  England  considered 


The  courts  of  equity  .are  doing  all  that 
in  them  lies,  to  correct  the  evils  and  pre- 
vent  the  mischievous  consequences  arising 
from  the  carelessness  and  disregard  of  pri- 
vate interests  manifested  by  the  legislature, 
in  respect  of  the  powers  conferred  on  rail- 
way companies.  The  principle  has  been 
broadly  laid  down,  and  consistently  acted 
upon  in  several  recent  instances,  that  a 
railway  company  is  bound  to  act  in  every 
case  within  the  powers  derived  from  the 
statute  under  which  it  is  incorporated,  and 
that  the  courts  will  interfere  to  restrain  the 
company  from  exceeding  its  powers, 
whetlier  the  interest  affected  by  the  pro- 
posed proceeding  is  of  great  or  trivial 
value.  Considering  the  novelty  and  extent 
of  these  undertakings,  it  is,  of  course,  im* 
possible  that  the  courts  can  yet  understand 
or  foresee  all  the  consequences  that  may 
arise  from  the  various  transactions  in  which 
railway  companies  may  hereafter  be 
tempted  to  engage,  but  it  affords  great  se- 
curity to  the  public,  as  well  as  to  those 
who  have  invested  their  property  in  this 
description  of  speculation,  that  those  on 
whom  the  management  of  such  gigantic 
concerns  has  devolved,  should  be  authori- 
tatively informed  at  the  outset,  tliat  exten- 
sive and  formidable  as  is  their  power,  it 
has  limits,  and  that  they  may  be  promptly 
and  effectually  restrained,  if  they  venture 
upon  any  deviation  from  the  course  of  pro- 
ceeding sanctioned  by  the  lefpslature. 

The  powers  conferred  on  railway  com- 
panies, to  enter  upon  and  take  possession 
of  the  lands  of  others  for  their  own  pur* 
poses,  is  one  the  exercise  of  which  requires 
to  be  jealously  watched,  and  several  occa- 
sions nave  arisen,  since  the  commencement  ^  Vice-ChanceUm:  of  England,  30th  March, 
of  the  present  year,  in  which  the  courts  of  ^W» 
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the  point  quite  clear.  A  notice  was  given 
in  March^  which  was  subsequently  treated 
as  a  nuliicy  by  both  parties.  Then  the 
company  gave  a  new  notice,  but  noUiing 
was  done  under  it,  and  afterwards  there 
came  the  notice  of  Dec.  24 ;  but,  although 
the  company  withdrew  their  previous  no- 
tice, still  there  was  no  evidence  of  the 
plaintiff  having  consented  to  that  with- 
drawal, and  it  was  his  opinion  that  the  de- 
fendants were  bound  by  the  notice  of  Dec. 
16 ;  and  without  the  consent  of  the  plain- 
tiff, to  whom  the  previous  notice  was  given, 
DO  subsequent  notice  could  be  valid;  other- 
wise, a  company  might  go  on  from  month 
to  month  giving  fresh  notices,  and  the  per- 
son upon  whom  they  were  served  would 
never  know  how  to  act  with  regard  to  his 
land.  The  injunction  must,  therefore,  be 
granted.  In  coming  to  this  conclusion,  his 
Honour  took  occiision  to  observe  generally, 
that  railway  companies  had  no  right  to  take 
any  portion  of  land  belonging  to  individuals, 
unless  they  proceeded  in  strict  compliance 
with  the  provisions  of  the  acU  of  parlia- 
ment, and  he  added,  that  unless  the 
strictest  hand  were  kept,  a  railway  com- 
pany might  turn  the  act  into  an  instrument 
of  tyranny,  and  persons  might  be  totally 
disabled  from  dealing  with  their  property 
as  their  own.  It  was,  therefore,  the  duty 
ofa  court  of  equity  to  protect  individuals 
against  any  undue  exercise  of  the  powers 
ofa  railway  act,  which  could  not  be  effec- 
tually done  by  proceedings  at  common  law. 
As  regards  the  shareholders  in  railway 
companies,  and  those  who  have  lent  their 
properly  upon  the  security  of  those  under- 
takings, the  case  of  Colman  v.  The  Eastern 
CounifeaRaiL  Comp.,  decided  by  the  Master 
of  the  Rolls,  involves  the  assertion  of  a 
principle  of  the  utmost  importance.  It  was 
intended  to  establish  a  steam  packet  com- 
pany  to  trade  between  Harwich  and  the 
northern  ports  of  Europe,  and  as  it  was 
supposed  that  such  a  company  would  pro- 
duce an  increase  of  traffic  to  the  Eastern 
Counties  llailway,  the  directors  of  the 
latter  proposed,  with  the  sanction  of  a  ma- 
jority of  the  shareholders,  to  guarantee  to 
the  subscribers  of  "  The  Harwich  Steam 
Packet  Company  "  interest  at  the  rate  of 
5/.  per  cent,  on  the  subscribed  capital,  and 
if  the  steam  packet  company  should  prove 
unsuccessful  and  be  dissolved,  tfien  that 
the  railway  company  should  reimburse  the 
proprietors  of  the  steam  packet  company 
an  the  full  amount  of  the  subscribed  capital. 
Under  these  circumstances,  Mr.  Colman,  I 
one  of  the   shareholders  of  the  Eastern' 


Cobnties  Railway  CompsDy,  filed  m  hifl 
against  the  directors  of  that  oompany^  to 
restrain  them  from  entering  into  the  pro- 
posed   agreement    with    ^the    Uarwicfa 
Steam  Packet  Company,**  on   the  groad 
that  it  amounted  to  a  breach  of  trust,  and 
that  tlie  directors  had  no  power,  even  widi 
the  consent  of  a  majority  of  the  share- 
holders, to  pledge  their  funds  for  a  porpose 
totally  different  from  that  for  whidi  the 
company  was  incorporated.     On  the  part 
of  the  company,  it  was  suggested  that  the 
plaintiff  was  an  instrument  in  the  bands  of 
the  London  Steam  Navigation  Compaaj, 
whose  interests  might  be  injuriously  ^- 
fected  by  competition  with  the  proposed 
*'  Harwich  Steam  Packet  Company  f*  and, 
although  it  was  admitted  that  the  rallwaj 
company  could  not  enter  into  new  trades 
or  lines  of  business  not  contemplated  bj 
the  act,  yet  it  was  insisted,  tliat  the  com- 
pany, with  the  consent  of  a  majority  df  the 
shareholders,  might  lawfully  pledge  their 
credit  or  funds  to  encourage  a  specuhuioB 
which  would  ultimately  increase  the  tniic 
of  the  railway,  and  benefit  the  shareholders. 
It  was  also  stated  on  affidavit,  that  it  had 
been  the  general  practice  of  all  railiray 
companies  to  act  upon  the  prindp/e  now 
contended  for,  by  indemnifying  the  pro- 
prietors of  coaches  and  other  vehides,  and 
guaranteeing   them   a  certain  amount  of 
profit  upon  the  conveyance  of  passengers 
and  goods  between  railway  stations  and  ad- 
jacent towns,  and  that  such  contracts  had 
been  generally  productive   of  benefit  to 
railway  companies. 

After  an  argument  which  extended  over 
a  considerable  portion  of  four  days,'  the 
Master  oft/ie  RolU  delivered  an  elaborsie 
judgment.  He  disposed  of  the  persons] 
argument  founded  on  the  supposed  molires 
of  the  plaintiff,  by  observing,  that  if  the 
merits  of  the  case  entitled  him  to  an  in- 
junction, the  supposed  motives  which  in- 
fluenced him  to  sue  afforded  no  answer  to 
it.  As  to  the  general  principles  applicable 
to  cases  of  this  nature,  he  remarked  that, 
considering  the  enormous  funds  subject  to 
the  control  of  railway  companies,  and  the 
extensive  powers  which  they  exercised  of 
interference  with  the  public  and  private 
rights  of  individuals,  it  was  impossible  to 
treat  them  as  ordinary  partnerships,  or  to 

*  The  principal  cases  cited  in  support  of  the 
application,  were  Const  v.  Harris^  1  Ton.  & 
Ku88.  517;  Latoucke  v.  Earl  of  Lmcem,  7  CI 
8c  Fm.  772,  and  n>66  r.  The  Mancietter  md 
Leeds  Railway  Company,  4  Myl.  &  Cr.  116;  I 
Rail.  Gas.  676. 
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ay  that  a  degree  of  vigilance  should  not 
(6  exercised  with  respect  to  them  not 
isually  applied  to  common  partnerships. 
The  powers  conferred  by  the  several  acts 
Qust  in  every  case  be  carefully  looked 
Qto,  for  it  was  quite  clear  these  companies 
lad  no  other  powers  than  those  expressly 
;iven  by  the  acts  under  which  they  were 
Dcorporated,  or  powers  which  were  neces- 
arily  to  be  implied  from  those  expressly 
[iven>  and  which  were  required  for  the 
mrposes  sanctioned  by  the  act.  Ample 
K>wers  were  granted  in  every  case  for  con- 
tructing^  maintaining,  and  properly  using 
he  railway,  but  it  could  not  be  success- 
iiliy  contended  that  they  were  authorised 
0  enter  into  all  sorts  of  transactions.  As 
0  the  argument,  that  transactions  of  a 
iharacter  similar  to  that  now  complained 
fy  had  been  acquiesced  in  by  shareholders 
or  the  last  fifteen  or  sixteen  years,  it  was 
ntitled,  in  his  Honour's  opinioui  to  very 
ittle  weight.  Many  wild  and  improvident 
projects  had  been  acquiesced  in  by  share- 
lolders,  but  such  an  acquiescencei  in  the 
ibsence  of  any  legal  decision,  afforded  no 
;round  whatever  for  presuming  any  trans- 
ction  to  be  legal.  Now,  what  was  the 
ransaction  which  the  directors  of  the 
Eastern  Counties  Company  proposed  to 
nter  into  ?  To  take  upon  themselves  the 
^hole  risk  and  liability  of  a  steam  packet 
ompany,  in  the  hope  that  it  might  turn 
ut  profitably,  and  indirectly  add  to  the 
profits  of  the  railway.  It  was  quite  clear 
hat  this  was  not  within  the  powers  con- 
srred  by  the  act  of  parliament,  and  no  in- 
;enuity  could  satisfy  a  reasonable  mind 
hat  engaging  in  such  a  transaction  was  ne- 
;essary  for  carrying  on  the  traffic  of  the 
ailway,  as  provided  for  by  the  act.  He 
:uarded  himself  against  being  understood 
0  pronounce  any  opinion  as  to  the  expe- 
iency  of  the  proposed  arrangement  with 
he  steam  packet  company:  it  might  be 
irofitable  to  the  railway  company  and  be- 
eficial  to  the  public>  and  it  might  be  most 
esirable  that  the  railway  company  had 
uthority  to  enter  into  such  an  arrange- 
(lent ;  but  the  question  was,  had  the  com 
any  such  an  authority  under  the  existing 
cts  ?  He  did  not  hesitate  to  say  that,  in 
is  opinion,  the  company  had  no  power  to 
ledge  any  portion  of  its  funds  for  the  sup- 
port of  another  company  engaged  in  a 
azardous  speculation.  Their  power  was 
imited  by  the  act  of  parliament  and  the 
•urposes  contemplated  by  it ;  and,  so  far 
8  public  policy  was  concerned,  it  was  of 
be   utmost  importance  to  those  who  in 


vested  their  property  in  railways  that  the 
funds  should  not  be  hazarded  m  plausible 
speculations  which  might  possibly  end  in 
ruinous  losses.  Upon  these  grounds  his 
Honour  held,  that  the  injunction  to  re- 
strain the  company  from  entering  into  the 
particular  agreement  referred  to  must 
continue. 

This  important  and  well-considered  judg- 
ment has  been  subsequently  acted  upon  in 
other  cases,  and  unless  it  shall  be  reversed 
by  a  higher  tribunal,  must  be  considered 
as  eml^ying  the  principle  upon  which 
courts  of  equity  are  disposed  to  deal  with 
questions  of  this  nature. 


NEW  BILLS  IN  PARLIAMENT. 


LIFE    INSURANCE. 

This  is  a  bill  to  encourage  persons  to  effect 
insurances  on  lives,  and  it  recites  that  in- 
surances on  lives  have  proved  very  advanta- 
geous as  the  means  of  providing  for  the  families 
of  persons  effecting  the  same,  and  for  other 
purposes ;  and  it  is  desirable  to  encourage  per- 
sons to  effect  such  insurances,  and,  with  that 
object  in  view,  to  secure  as  much  as  possible 
that  the  claims  of  the  persons  for  whose  benefit 
such  insurances  have  been  effected  shall  not 
be  defeated  by  objections  on  the  part  of  the  in- 
suraace,  companieB,    or  other  insurers;  with 
whom  such  insurances  have  been  or  shall  be 
effected :    That  by  kw  at  present  in  all  cases 
where  an  insurance  is  so  deifealed,  and  the  in- 
surance company  or  other  insurers  refuse  to 
pay  the  sum  insured,  they  nevertheless  retain 
and  clidm  to  retain  the  several  sums  which  have 
been  paid  to  them  from  time  to  time  as  pre- 
miums on  the  policies  by  which  such  insur« 
ances  have  been  or  shall  be  effected :   And  such 
practice  is  a  great  discouragement  to  persona 
who  would  otherwise  effect  such  insurances. 
It  is  therefore  proposed  to  enact — 
1.  That  in  every  case  where  an  action  shaU 
hereafter  be  brought  upon  any  policy  of  insur* 
ance  upon  any  life  or  lives,  it  shall  be  lawful  for 
the  plaintiff  or  plaintiffs  (whether  he,  she,  or 
they  be  the  par^  effecting  the  insurance,  or  a 
person  or  persons  to  whom  it  has  been  as- 
signed,) besides  a  count  on  such  policy,  to 
insert  in  his  declaration  a  count  for  money  had 
and  received ;  and  if  the  defendant  or  defend- 
ants shall  succeed  in  showing  that  the  said 
policy  was  void  or  voidable  when  the  same  was 
effected  or  afterwards,  the  plaintiff  shall  be  en- 
titled to  recover  the  amount  of  all  sums  of 
money  which  have  been  paid  as  premiums  on 
such  policy  from  the  time  the  same  was  or  be- 
came void  or  voidable,  and  he  shall  be  entitled 
to  recover  the  same  under  the  said  count  for 
money  had  and  received,  in  the  same  manner 
to  all  intents  and  purposes  as  if  the  plaintiff  in 
every  such  case  had  himself  paid  the  same  pre- 
miums out  of  his  own  monies,  and  the  defend- 
ants shall  not  plead  any  plea  under  the  Sutute 
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of  limkatioiis  to  any  Rich  count  or  counts: 
PjNmded  always,  Thst  nothing  in  this  act  shall 
lender  the  defendants  liable  to  refund  the  said 
nremiums  where  the  policy  shall  have  ceased  to 
oe  of  effect  by  reason  of  the  premium  on  the 
same  not  having  been  paid  within  the  time 
limited  for  that  purpose  by  such  policy,  unless 
such  default  irhall  hare  been  waived  by  the  re- 
ceipt of  some  premium  subsequently  accruing 
or  oecoming  due« 

2.  That  it  shall  not  be  lawful  for  any  insur- 
ance company  or  other  insurers  to  object  to  the 
validity  of  any  such  policy  on  the  ground  of 
any  defect,  misrepresentation,  or  other  objec- 
tion, if  it  shall  appear  that  they  have  received 
any  more  than  one  premium  on  such  policy 
after  they  became  acquainted  with  such  defect, 
misrepresentation,  or  other  objection,  unless 
notice  in  writing  has  been  given  by  or  on  be- 
half of  the  company  or  other  insurers,  of  such 
defect  or  misrepresentation,  and  of  the  intention 
of  the  company  or  insurers  to  avail  themselves 
oCit. 

3.  That  no  such  defect,  misrepresentation, 
or  other  objection  shall  be  any  defence  to  such 
action  if  the  ground  of  such  defect,  misrepre- 
sentation, or  other  objection  occurred  more  tnan 
six  years  before  the  commencement  of  such 
action. 

4.  That  it  shall  be  lawful  for  any  person  or 
persons  effecting  such  insurance,  or  the  person 
or  persons  for  whom  or  for  whose  benefit  the 
same  shall  be  effected,  to  assign  the  said 
policy ;  and  it  shall  be  lawful  for  the  person  or 
persons  to  whom  such  policy  shall  be  assigned, 
and  every  person  or  persons  with  whom  any 
such  poLcy  has  been  deposited  by  way  of  seen, 
rity  for  any  loan  or  advance  of  money  made  to 
him,  her,  or  them,  or  to  any  other  person  or 
persons,  at  his,  her,  or  their  request,  and  who 
shall  have  given  notice  of  such  assignment  to 
the  company  or  insurers  who  have  granted 
soch  policy,  to  sue  upon  the  same  in  his  own 
name,  and  to  recover  the  sum  thereby  insured, 
in  as  full  a  manner  to  all  intents  and  purposes 
as  the  person  or  persons  who  assignea  or  de- 
potitea  the  same,  or  his,  her,  or  their  nersonal 
representative,  might  have  done  if  the  same 
had  not  been  assigned  or  deposited  as  aforesaid. 

6.  That  if  the  party  entitled  to  receive  the 
sum  insured  by  any  such  policy  shall  produce 
the  same  to  the  company  of  assurers  mentioned 
therein,  together  with  the  assignment  or  as- 
sigmnents,  or  deposit  paper  or  papers  thereof, 
if  any,  and  the  probate  of  the  will  or  letters  of 
admmistration  of  the  effects  of  the  party  whose 
life  shall  have  been  so  insured,  or  of  the  party 
who  shall  have  been  the  legal  owner  of  such 
policy  at  the  time  the  sum  mentioned  therein 
shall  have  become  payable,  the  said  company 
shall  be  obliged  to  pay  the  sum  thereby  iosured 
lo  the  party  so  entitled  as  aforesaid,  whether 
the  said  probate  or  letters  of  administration  so 
produced  as  aforesaid  shall  have  been  granted 
if  a  metropolitan  or  prerogative  court,  or  by  a 
dioeesan  or  other  court  havine  jurisdiction  to 
grant  probates  and  letters  of  aunmistration. 


RSPOBT  OF  SELECT  COMMITTBE  OS 
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bvuiiiess  of  Ifcs 


Thb  Select  Committee  appointed  * 
the  inquiry  into  the  private  bus 
House,  the  expenses  attending  the  oh 
of  all  private  bills,  including  all  thea  _ 
of  the  opponents  as  well  as  the  proooaen  oi 
bills,  ana  the  taxing  of  expenses  relating 
thereto,"  and  who  are  empowered  to  report 
their  opinion  thereupon,,  together  with  the 
evidence  taken  before  them,  from  time  t(» 
time,  to  the  House; — Have  considered  te 
matters  referred  to  tiiem,  and  agreed  to  the 
following  Report: 

Your  committee  have  made  coondenddepiiK 
gress  in  thdr  inqnines;  and  having  olrtaswd 
full  information  on  the  subject  of  fees  paid  to 
the  House,  on  the  taxation  of  costs,  and  the 
formation  of  committees  on  private  bills,  hare 
agreed  to  the  following  re|>ort  apon  tiiese 
points,  reserving  the  other  subjects  of  their  in- 
quiries for  a  future  report : 

Fees  of  the  House. 
^  It  appears  that  the  fees  consist  of  a  great  va- 
riety of  small  items,  charged  on  every  sta^^  ai 
the  proceedings  on  private  bills,  lliese  lees 
are  so  complicated  as  not  be  eanly  andaatoad, 
either  by  the  clerk  who  has  to  coUect  then,  or 
by  the  parties  who  have  to  pay  them. 

Since  of  late  years  all  the  offioen  of  the 
House  have  been  remunerated  by  fixed  aalariea^ 
and  all  fees  have  been  carried  to  the  credit  of 
commissioners  appointed  by  act  of  paifiameot 
to  receive  them,  there  are  now  no  peraona  vA 
vidually  interested,  as  formerly  there  wat,  m 
the  number  or  amount  of  these  fees.  The 
House,  therefore,  is  perfectiy  at  liberty  to  aniBe 
any  alterations  regarding  them  which  it  may 
think  fit. 

This  subject  has  been  for  some  time  under 
the  consideration  of  Mr.  Speaker,  and  by  his 
desire  Mr.  Dorington,  the  Clerk  of  the  FeeB» 
has  laid  before  the  committee  a  taUe  of  fees 
constructed  upon  a  diffsrent  principle,  by  wftidi 
it  is  contemplated  to  abolish  the  preeent  mton 
of  charging  a  great  many  small  fees  on  tae  va> 
rious  proceedings  of  a  bill,  and  to  substitute  a 
few  larger  fees,  to  be  charged  on  the  principal 
stages;  viz.,  one  fee  on  presenting  the  petition 
for  a  bill,  one  on  going  mto  the  committee  on 
the  bill,  one  for  each  day  in  committee,  and 
one  on  each  of  the  readings  of  the  bill,  wiA 
other  minor  alterations  and  xegulatioBa ;  and 
these  suggestions  have  received  the  decided  ap^ 
probation  of  your  committee. 

Your  committee  have  also  called  for  an  esti- 
mate of  the  fees  to  be  coUected  under  the  pro- 
posed  new  scheme,  and  of  the  income  ISksfy  to 
arise  from  such  fees,  calculated  for  an  amooBi 
of  business  annually  equal  to  that  of  die  yan- 
1844.  Your  committee  rcconunend  thai  iha 
fees  be  fixed  on  such  a  scale  aa,  with  the  w- 
sumed  amount  of  business,  to  produce  aa  aeady 
as  possible  the  amount  received  in  onfinuj 
years.  They  therefore  submit  to  the  Hoase, 
that  Mr.  Speaker  be  requested  to  canae  to  be 


Rep<^  m  Ptiga^  BiUkr-^Chuttimtf^hlkti^  to^^ 
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pVBpaied  a  tadde  of  fbee  bated  on  th»  »riu4!i|i>w  i 
ibofe  slated,  witlh  «  new  to  sack  table  bekg 
aikpted  hff  the  Houae,  and  brought  into  opera- 
tion, either  from  the  commencement  of  the  pre- 
sat  aeanoo,  or  as  aeon  aa  may  be. 

TomUum  of  CasU. 

In  the  kst  session  of  parliament  the  Select 
Comonttee  on  Private  Bills  reported  to  the 
Hooae  their  opinion,  ''that  although  the  fees 
payable  to  parliament  on  local  and  private  bills 
are  fixed  and  known,  yet  the  charges  of  solici- 
tors and  agents  forprcHnotingor  opposing  such 
bills  are  very  uncertain,  and  often  very  extrava- 
gant ;  and  as  there  is  no  scale  established  by 
parliament  for  such  charges,  it  is  desirable,  for 
the  proCection  of  the  public,  that  a  proper  tax- 
ing officer,  snch  as  is  attached  to  courts  of 
justice,  should  be  appointed  under  the  autho- 


liminary  thereto,  to  apply  to  Mr.  Speaker;  that 
Mr.  Speaker  ahould  nava  novnr  to  give  such 
directions  as  he  may  think  fit  with  renect  to 
the  time  within  which  snch  bill  shall  oe  de* 
livered;  that  Mr.  Speaker  should  have  power, 
from  time  to  time  to  alter  such  directions,  and 
to  enlarge  the  time  originally  directed,  or, 
under  special  circumstances,  altogether  to  re- 
lieve the  agent  or  solicitor  from  the  operation 
of  die  rul^  if  he  shall  see  fit  to  do  so ;  and  that» 
subject  to  sudi  diacretion  of  Mr.  Speaker,  the 
original  direction  shall  be  conclusive,  and  the 
agent  or  solicitor  failing  to  comply  with  the 
same  shall  have  no  power  of  recovering  his 
charge  against  the  partv. 

Your  committee  is  further  of  opinion  that 
the  costs  and  expenses  attendant  upon  billr 
promoted  or  opposed  by  corporations,  and 
public  bodies^  however  constituted,  in  trust  for 

nty  of  the  Speaker,  and  a  scale  of  taxation  be  ;  and  on  behalf  of  the  public,  ahould  in  all  casea 

amorised  and  published  by  him  for  the  guid-  !  be  taxed. 


Tour  committee  therefore  have  requested 
their  chairman  to  ask  leave  of  the  House  to 
bring  in  a  bill  to  carry  those  purposes  into 
effect. 


anee  of  all  parties  promoting  or  opposing  local 
and  private  bills." 

Tour  committee  have  taiken  further  evidence 
upon  the  subject,  and  are  satisfied  that  no  time 
mould  be  lost  in  establiafaing  an  efllicienl  taxa- 
tion of  pariiamentary  costs  and  char)^  in  ac- 
cordance with  the  opinion  above  expressed.  In 
erder  to  effect  thw  object  it  will  benecessarvto  |  the  present  working  of  committees  on  railway 

SS8  an  act  in  the  present  session,  enabling  |  bills,  and  finding  a  general  approval  of  their 
r.  Speaker  to  appoint  a  taxing  officer  or  efficiency,  are  of  opinion  that  all  committees 
officers,  who  shall  have  all  the  powera  possessed  i  upon  opposed  private  bills  should  be  appointed 


Formation  of  Committees  on  Private  BHU. 
Your  committee  having  taken  evidence  as  to 


by  the  Taxing  Masters  of  the  Court  of  Chan^ 
eery,  and  shall  examine  and  tax,  as  weU  all  pre- 
hminary  expenses  incident  to  applying  to  par- 
fiament  for  private  InHs,  aa  all  ctiargea  for  so^ 
hciting  or  opposing  the  same. 


and  constituted  in  the  same  manner  as  com* 
mitteea  upon  railwav  bills. 

Your  committee  naving  had  before  them  the 
bill  intituled  "  A  Bill  for  consolidating  in  one 
Act  certain  Provisions  usually  contained  io 


Your  committee  are  of  opinion,  that  the  fee  I  Acts  for  Paving,  Draining,  Qeansing,  Lighting, 


to  be  charged  upon  the  taxation  of  costs  should 
be  aa  moderate  as  shall  be  compatiUe  with 


and  Improving  Towns,"  referred  to  them  by 
the  House,  are  of  opinion  that  the  measure  is 


due   performance   of   their  duty';    and  fur-  , not  of  a  character  to  be  satisfactorily  considered 
ther,  that   every  facility  should  be  afforded  I  by  them,  and  they  have  therefore  requested  the 


both  to  the  promoters  md  opponents  of  private 
bills,  or  parties  liable  to  nay  such  costs,  tor  ob- 
taining the  relief  whicn  such  taxation  will 
affiord. 

In  accordance  with  this  view,  your  committee 
think  that  the  parties  who  have  been  engaged 
cither  in  promoting  or  opposing  any  private 
bill,  and  who  object  to  the  charges  of  soHcitors 
or  agenU,  should  be  at  hbertv  within  six 
months  from  the  termination  of  the  session  of 
parliament  in  which  such  bill  may  have  passed, 
or  within  six  months  next  after  the  bills  of  such 
solicitors  or  agents  shall  have  been  delivered  to 
Ac  parties,  to  apply  in  writing^  to  Mr.  Speaker, 
who  shall  then  give  the  requisite  orders  for  the 
tanrtion  of  such  charges. 


chidrman  to  submit  to  the  Houae  wnether  the 
order  of  referoice  may  not  be  discharged. 
29th  March,  1847. 


QUESTIONS  ON  THE   PRACTICE. 

RELATING  TO 

THE  RETAINERS  OF  COUNSEL. 

Tbe  practice  relating  to  the  retainers  of 
counsel  it  in  many  respects  in  an  unsettled 
state,  and  disputes  frequently  arise,  as  well 
between  the  clerks  of  barristers  and  attor- 


neys,  as  between  attorneys  themselves.    It 

Your  committee  also  think  that  the  parties  I  would  be  unquestionably  a  great  service  to 


sboold  have  power  to  obtain  from  their  agents 
and  aolkntors  the  defivery  of  their  biHs  of 
charges  within  a  reasonable  time ;  tiiey  racom* 
mend,  therefore,  that  at  the  expiratioii  of  six 
raontba  from  the  close  of  any  session  of  ymd\^ 
ment,  it  should  be  open  to  any  partv  who  has 
not  received  the  InU  of  charges  to  oe  claimed 
from  ham  for  service,  in  respect  of  any  private 
bmikiess  m  that  sesaien^  or  of  proeeedmga  pre- 


both  branches  of  the  profession  if  the  se- 
veral poinU  on  which  differeaoes  of  opinioft 
prevail  coold  be  adjusted.  The  result 
would  also  be  advantageous  to  the  suitors 
and  satisfactory  to  the  court. 

The  clerks  of  counsel,  in  their  laudable 
desire  to  discharge  their  duty  to  their 
(and  Batnrally  not  inattentive  tn 
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their  own  interests^)  have  of  late  mooted 
several  new  and  important  points  in  the 
practice  of  retainers,  of  which  probably 
many  of  our  readers  are  totally  unac- 
quainted. 

For  the  purpose,  it  seems,  of  consider- 
u)g  the  justice  and  expediency  of  these 
new  claims,  and  making  known  the  general 
practice  on  the  subject  of  retainers,  the 
council  of  the  Incorporated  Law  Society 
(to  whom  we  understand  many  communi- 
cations hare  been  made  on  the  subject) 
have  sent  out  the  following  questions  to 
every  attorney  and  solicitor  practising  in 
London. 

The  information  which  it  is  expected 
will  be  collected  from  the  profession  at 
large  in  answer  to  these  questions  will,  no 
doubt,  go  far  to  ascertain  the  present  state 
of  the  practice,  whether  right  or  wrong; 
and  may  lead  to  suggestions  for  placing  it 
upon  a  satisfactory  basis.  The  result  of 
the  inquiry,  we  understand,  will  be  sub- 
mitted to  the  leading  members  o^  the  bar, 
in  order  ultimately  to  adjust  the  proper 
rules  and  regulations  for  the  guidance  of 
solicitors  in  retaining  counsel. 

If  the  Law  Society  should  succeed  in 
their  efforts,  we  are  sure  that  much  service 
will  be  rendered  to  the  due  administration 
of  justice,  for  several  of  the  supposed  ruli^ 
in  the  pri^ctice  of  retainers  are  contrary  to 
the  clearest  principles,  not  only  of  a  nice' 
sense  of  honour,  but  of  ordinary  integrity. 
There  are  indeed  some  things  which  it  is 
4wsumed  that  a  barrister  is  bound  to  do, 
which  if  done  by  an  attorney  would  subject 
him  to  be  struck  off  the  roll,  and  we  can- 
not  doubt  that  the  majority  of  the  bar  will 
readily  co-operate  in  setting  at  rest  many 
questions  which,  as  they  at  present  stand, 
cannot  bear  the  test  of  a  public  discussion, 
and  of  withdrawing  many  others  from  the 
questionable  discretion  of  their  clerks,  and 
placing  it  in  the  hands  of  the  Masters  o? 
the  courts,  or  some  other  impartial  persons. 

Some  of  the  questions  will  doubtless 
appear  to  be  merely  suggestive  of  imaginary 
difficulties ;  but  we  are  assured  that  every 
point  involved  in  them  is  the  result  of 
actual  experience  ;  that  only  one-fourth  of 
tlie  questions  are  clearly  eMed  and  ap- 
proved; that  others,  though  conformable 
to  practice,  cannot  be  maintained  on  prin- 
ciple ;  and  that  one-half  of  them  are  in  a 
disputable  state. 

1.  Does  a  general  retainer  apply  to  all 
courts  in  which  the  counsel  usually  practises  ? 

2.  If  the  counsel  should  be  offered  a  retainer 
by  the  opponent  of  the  party  having  given  such 


p;eneral  retainer,  in  any  o^her  court  tfum  lihat 
in  which  he  usually  practises,  does  the  genoil 
retainer  entitle  the  party  to  notice  before  the 
offered  retainer  is  accepted  ? 

3.  Does  it  last  for  the  joint  lives  of  thereat 
and  counsel? 

4.  When  a  general  retainer  is  ^ven  fiyr  s 
partnership  or  a  firm,  does  it  continue  dnri^ 
the  lives  of  the  snrvinng  paitners ;  or  in  csr 
of  any  change  in  such  partnership  or  finn  by 
the  introduction  of  new  or  tiie  retiremeBt  d 
original  partners  ? 

6.  When  *a  general  retainer  ia  given  for  a 
corporation,  wifi  any,  and  what  act,  avoid  Ite 
retamer  ?  and  is  any,  and  what»  renewal  re- 
quired? 

6.  Is  the  counsel  bound,  in  case  a  spedal  re- 
tainer or  brief  is  offered  to  him  against  tJis 
partjr  who  has  given  a  general  retainer,  to  as- 
certain whether  it  is  the  intenticm  of  the  last- 
named  party  to  give  a  spedal  retainer  in  die 
cause;  and  if  an  answer  be  retomed  in  the 
negative,  is  the  barrister  then  at  liboty  to 
accept  the  special  retainer  or  brief  of  the  odier 
party? 

7.  May  a  special  retainer  be  given  before  the 
commencement  of  an  action  at  law  or  a  suit  ia 
eqxiity? 

8.  Does  a  special  retainer  give  the  Aot  a 
right  to  the  services  of  the  counsel  doling  die 
whole  progress  of  the  cause  in  all  its  dinreat 
stages  including  interlocutory  apptialiaM^  ap- 
peals, writs  of  error,  bills  ot  ezceptioa,  or  re- 
hearing? 

9.  If  a  brief  be  not  delivered  on  evoy  oc* 
casion  in  which  the  case  is  brought  before  the 
court,  is  the  special  retainer  conadered  as 
abandoned  ? 

10.  In  case  a  general  retainer  has  been  given, 
and  a  brief  shoiidd  not  be  delivered  to  the  re- 
tained counsel  in  any  action  or  suit  in  whkh 
the  party  giving  the  general  retainer  is  ooih 
cemed,  is  the  general  retainer  entirely  lost,  or 
only  superseded  as  to  the  particular  canse  ia 
which  a  hrief  has  not  been  aeliveredL 

11.  Where  a  general  retainer  is  given  kr 
one  person,  and  he  is  sued  in  an  adko  with 
others,  and  he  defends  separai^^  is  te  re- 
tainer binding  ?  and  is  it  otnerwise  if  he  ddend 
jointly  ? 

12.  Must  a  special  retainer  in  a  coontry 
cause  be  for  a  particular  assise  ? 

13.  If  the  venue  he  chuiged  for  another 
place  on  the  same  circuit,  is  a  fresh  letuner 
required  ? 

14.  If  the  cause  be  not  tried  at  the  first 
assizes,  must  the  retainer  be  renewed  for  every 
subsequent  assize,  or  until  the  cause  is  disposed 
of? 

15.  Can  a  retainer  be  given  for  the  summff 
assises  or  before  the  commission  day  of  the 
spring  assises  without  a  retainer  for  the  spring 
assizes  also  ? 

16.  When  must  the  retainer  be  renewed  after 
each  assise  ? 

17.  Can  a  special  retainer  in  an  anpeal  be 
received  before  the  appeal  has  been  lodged  I 

18.  May  counsel  in  die  original  cause  accspt 
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a  retainer  on  the  appeal  for  the  opposite  party 
without  notice  to  the  first  client? 

19.  Where  counsel  has  advised  on  a  case,  or 
drawn  pleadings,  and  a  retainer  is  offered  on  the 
other  side,  must  it  be  accepted  without  notice 
to  the  first  client  ? 

20.  When  a  retainer  is  given  by  the  plaintiff 
in  a  cause  A.  v.  B.,  and  an  action  is  afterwards 
brought  by  B,  v.  A.,  must  the  counsel  take  the 
retainer  of  B.  without  notice  to  A,  ? 

21.  WiU  a  mistake  in  the  title  of  the  action 
or  suit  render  the  retainer  inoperative,  if  it  can 
be  shown  that  the  cause  of  action  is  the  same, 
and  there  is  no  other  to  which  the  retainer 
could  apply  ? 

22.  Does  the  retainer  of  a  junior  counsel  in  a 
cause  cease  upon  his  being  promoted  to  a  higher 
rank  at  the  bar ;  and  is  the  first  client  entitled 
to  notice  before  the  acceptance  of  the  adverse 
retainer? 

23.  Can  any  more  satisfactory  mode  of  de- 
ciding disputes  between  the  different  suitors  as 
to  the  right  of  retainer,  than  that  which  is  now 
practised,  be  suggested  ? 

24.  Are  the  fees  given  for  general  retainers 
as  follow  ? 

In  the  Courts  of  Queen's  Bench,  Common 
Pleas,  Exchequer  of  Pleas,  ^ve  guineas. 

Chancery  and  Bankruptcy  Appeals,  ^ye 
guineas. 

Bankruptcy,  five  guineas. 

Parliament,  ten  guineas. 

Privy  Council,  ten  guineas. 

25.  Are  the  fees  given  for  special  retainers 
as  follow  ? 

At  Common  Law  and  in  Equity,  one 
guinea. 

In  Parliament,  on  Bills  and  Election  Com- 
mittees, five  guineas. 

On  Appeals  to  the  House  of  Lords,  two 
guineas. 

In  the  Privy  Council,  two  guineas. 

26.  Have  you  met  with  any  cases  with  refer- 
ence to  the  retainers  of  counsel  which  have 
been  productive  of  injury  to  clients,  or  incon- 
venience in  transacting  business  ?  And  if  so, 
you  are  requested  to  state  the  same,  and  sug- 
gest such  alterations  in  the  practice  as  appear 
to  you  expedient, in  respect  as  well  to  those  cases 
as  in  the  general  law  and  practice  of  retainers. 

EASTER  TERM  EXAMINAllON. 

The  Examiners  of  persons  applying  to  be 
admitted  attorneys,  have  appointed  Tuesday, 
the  27th  April,  at  half-past  nme  in  the  forenoon, 
at  the  Hall  of  the  Incorporated  Law  Society,  in 
Chancery  L^ne,  to  take  the  examination. 

The  articles  of  clerkship  and  assignment,  if 
any,  with  answers  to  the  questions  as  to  due 
service,  according  to  the  regulations  approved 
by  the  judges,  must  be  left  on  or  before  Thurs- 
dav,  the  22nd  April,  at  the  Law  Society's 
office. 

Where  the  articles  have  not  expired,  but  wiU 
expire  during  the  Term^  the  candidates  may 


be  examined  conditionally,  but  the  articles  must 
be  left  within  the  first  seven  days  of  Term,  and 
answers  up  to  that  time. 

A  paper  of  questions  will  be  delivered  to  each 
candidate,  containing  questions  to  be  answered 
in  writing,  classed  under  the  several  heads  of — 
1.  Preliminary.  2.  Common  and  Statute  Law, 
and  Practice  of  the  Courts.  3.  Conveyancing. 
4.  Equity  and  Practice  of  the  Courts.  5. 
Bankruptcy  and  Practice  of  the  Courts.  6. 
Crimincd  Law,  and  Proceedings  before  Justices 
of  the  Peace. 

Each  candidate  is  required  to  answer  all  the 
Preliminary  Questions  (No,  1.);  and  it  is  ex- 
pected that  he  should  answer  in  three  or  more 
of  the  other  heads  of  inquiry, — Common  Law 
and  Equity  being  two  thereof. 


TAXES   ON    THE  ADMINISTRA- 
TION OF  JUSTICE. 


When  the  general  question  of  the  vast 
expenditure  for  administering  justice,  as 
well  as  the  Chancery  compensations  and 
salaries  in  particular,  were  brought  under 
the  consideration  of  the  House  of  Com- 
mons, on  the  7th  May,  last  year,  on  Mr. 
Watson's  motion  for  a  committee  of  in- 
quiry, we  earnestly  called  the  attention  of 
our  readers  to  the  subject.  Sir  Robert 
Peel,  who  was  then  in  power,  fully  ad- 
mitted the  principle  contended  for,  and 
promised  the  concurrence  of  government 
m  the  general  measure,  though  he  resisted 
the  limited  inquiry  to  the  Chancery  com- 
pensations. Since  then  a  return  has  been 
ordered  by  the  House  of  Commons  of  all 
fees  in  every  court  of  justice  throughout 
the  kingdom,  and  it  has  been  suggested, 
that  unless  the  investigation  proceed  step 
by  step,  it  is  not  likely  that  much  good 
will  be  effected  for  years  to  come.  It^  is 
therefore  recommended, — first,  to  deal  with 
the  Court  of  Chancery,  where  the  fees  fall 
so  heavily  on  the  suitor  as  not  only  to  im- 
pede the  due  administration  of  justice,  but 
to  drive  from  the  court  a  large  amount  oB 
business  on  which  it  is  alone  adequate  to  ^ 
adjudicate.  The  present  enormous  ex- 
pense induces  parties  to  seek  the  institu- 
tion of  new-fangled  tribunals,  or  new 
boards  of  commissioners.  The  remedy  for 
this  crying  evil  was  abhr  and  successfully 
shown  by  the  present  Lord  Chancellor  on 
opposing  Lord  Lyndhurst's  Charitable 
TrusU  Bill  in  the  la6t  session.  The  remedy 
is  to  be  found  in  the  redueiion  <f  the  fees. 

Every  distinguished  Lord  Chancellor^ 
from  Lord  Hardwicke  downwards,  has  en- 
deavoured, but  hitherto  ineffectually,  to 
remove  this  incubus  from  the  court.    The 
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six  cleiin  and  Bworn  derln  were  its 
greatest  burdens.  Lord  Lyndhurst,  in 
1828,  curtailed  a  gross  abuse  in  their 
diarges.  Lord  Brougham,  in  1838,  in 
vain  attempted  their  total  removal,  which 
was  at  leagtli  achieved  bj  Lord  Langdale. 
We  understand  that  the  practice  in  the 
Masters*  offices  is  now  under  the  consi- 
deration of  the  Lord  Chancellor,  and  it  is  to 
be  hoped  some  measure  will  be  introduced 
for  theefPcctual  amendment  of  that  practice. 
If  his  lordship  could  bestow  that  attention 
which  the  subject  requires,  enforced  by  his 
long  practice  and  entire  acquaintance  with 
the  subject,  aided  as  he  would  be  by 
every  branch  of  the  practitioners,  and  by 
due  support  in  parliament,  we  doubt  not 
that  an  adequate  remedy  would  speedily 
be  found,  and  all  unnecessary  delay  entirely 
removed. 


L 


ANALYTICAL  DIGEST  OF  CASES, 

REPOBTED  IN  ALL  THE  COURTS. 

<Zrottrts(  oC  CTommim  Sato. 
PLEADINGS. 

AMBIGUITY. 

1.  To  a  count  by  A.  against  B.  for  goods 
«old  and  ddiTered,  B.  ideaded,  as  to  4/.,  parcel, 
&c.,  that  on  a  certain  day,  at  the  request  o(  A., 
he  delivered  to  C,  for  A,,  certain  goods ;  that 
it  was  "then^*'  to  wit,  on  the  day  and  year 
aforesaid,  in  consideration  thereof,  agreed  be- 
tween A.  and  B.,  that  A.  should  accept  such 
delivery  to  C.  in  full  satisfaction  and  dischaixe 
of  the  premises  as  to  the  42.,  &c. ;  and  that  A, 
did  *'  then  "  accept  aach  delivery  in  full  satis- 
faction and  discharge.  Held,  on  special  de- 
marrer  for  ambiguity,  that  the  plea  was  bad, 
inasmuch  as  it  might  mean  either  that  the 
agreement  to  accept  the  delivery  of  the  goods 
to  C.  in  satisfaction  took  place  at  the  same  time 
as  the  delivery,  or  at  a  subsequent  period. 
Stead  V.  Poyer,  1  C.  B.  782. 

QiuFre,  as  to  the  effisct  of  a  suhsequmi  agree- 
ment founded  upon  a  delivery  at  the  plaintiff's 
request, 

2.  Duplicity. — Judgment  non  obstante  vere- 
dicto.— In  trespass  for  breaking  and  entering 
the  plaintiff's  mill,  and  taking  his  fixtores,  &c., 
the  defendants  pleaded  a  title  in  A.,  as  sub- 
lessee of  the  premises  for  a  term  of  years,  and 
that,  A.  becoming  bankrapt  before  the  lease 
expired,  the  defenoants,  as  bus  assignees,  elected 
to  take  to  the  leas^  and  entered  and  became 
possessed  of  the  mill,  &c.,  giving  the  plaintiff 
express  colour. 

The  plaintiff  replied,  that  A.,  before  his  bank- 
ruptcy, made  a  sab-lease  to  B.  by  way  of  mort- 
gage; that,  after  i4.'0  baokrupCcy,  and  wliflst 
B.  was  so  potacased,  it  laaa  agreed  between  A,» 
B.,  and  tiie  plaintiff*  that  B.  and  .^  sho«ld 


grant  an  underlease  of  the  mill  to  the 
and  should  sell  faka  the  fixtures,  &c^  ui  a  eer- 
tain  price;  and  that  the  plaintiff,  with  the  coa- 
sent  of  B.  and  A^  before  the  bankruptcy  of  the 
latter,  entered  and  became  posaceaed  of  the 
mill,  and  of  the  fixtures,  &c. 

Held,  that  the  rephcatson  was  not  objectieii- 
able  on  the  score  of  ambiguity  or  of  dopbeitj. 
the  whole  statement  therein  forming  one  com- 
plete title  in  the  plaintiff  to  the  posceaaion  of 
the  locus  in  quo,  and  of  the  fixtstres,  &c.  And. 
per  curiam,  a  plaintiff  is  never  entitled  to  a 
jndgment  non  obstanie  veredicto  upeai  the 
groand  of  the  insufficiency  of  the  delendam'f 
pleading,  where  the  issue  on  the  plea  or  rgoindei 
is  found  for  the  defendant,  and  ^^[ainsl  tb« 
plaintiff,  unless  such  {dea  or  rejoinder  implaei 
an  admission  of  the  plaintiff's  title.  Pirn  v. 
Gragdfrook,  2  C.  B.  429,  S.  C.  3  D.  &  L 
454. 

Cases  cited  ia  tbe  jodgraent :  Bell  t.  Tockctt,  S 
M.  &  G.  785  ;  4  Scott.  N.  R.  405  ;  l  DovL 
N.  6.  458  ;  Gwynae  v.  Biiraell,  6  N.C.  455; 
1  Scott,  N.  R.  711 ;  Hitcbcock  v.  Uaafrey,  6 
Scott,  N.  R.5I0. 

ARGUMENTATIVB   TRAVERSE. 

1.  The  plea  of  "no  award''  means  no  reiid 
award.  Therefore,  a  special  plea  to  debt  on 
award,  which  showed  that  the  arbitrator  had 
not  awarded  on  all  the  issues  in  the  caose  re- 
ferred to  him,  was  held  bad  on  speoal  de- 
murrer, as  being  an  aiigomentatiFe  deniil  of  its 
being  a  vahd  award.  Dresser  ▼.  Stm^ld^  14 
M.  &  W.  822. 

Case  cited  ia  tlm  judgmtnt :  Gisborne  t.  Htrt. 
5  M.  &  W.  50. 

2.  Assumpsit  on  a  bin  of  exchange,  drawn 
by  W.  on,  and  accepted  by,  the  defendants, 
payable  to  the  order  of  FT.  six  months  after 
date,  and  indorsed  by  }V.  to  the  plaintiff. 

One  of  the  defendants  (H.)  let  jndgment  go 
by  default :  the  other  defendants  ulesKied,  that, 
after  they  accepted  the  bill,  and  before  it  be- 
came doe,  and  before  it  was  indorsed  to  the 
plaintiff  as  in  the  declaration  mentkiafld,  ff. 
waived  the  acceptance  of  the  bill,  and  cxom»- 
rated  and  diacharged  the  defendaata  fnm  tbe 
same,  and  from  the  payment  of  tJie  biU;  aid 
that  no  person  ever  ^ve  or  received  any  cod- 
sideration  for  tbe  said  indorsement.  Another 
plea  differed  from  the  above  only  in  stating,  as 
the  concluding  averment,  that  the  bill  was  in- 
dorsed to  the  plaintiff  after  it  became  due : 
Held,  on  apecial  demurrer,  that  these  plena  were 
bad,  for  not  ahowing  that  W,  was  the  holder  of 
the  Inll  at  the  time  m  the  alleged  waiver  by  him. 

Another  plea  stated,  that,  after  the  makaa^ 
and  aoeepting  of  the  bill,  and  before  it  biifH 
due,  it  waa  delivered,  ao  accepted  by  the  de- 
fendanta,  to  ^, ;  and  that,  while  If .  was  the 
holder  and  payee,  and  before  it  became  dm^ 
fV.  indorsed  it  to  the  defendant  H-^mmi  da- 
hvered  it  so  indorsed  to  Hf  with  die  intpntioD 
of  divesting  himself,  and  whereby  he  did  disHt 
faimadf,  of  all  right,  title,  and  inleRst  in  and 
to  tlw  hiJi,  and  of  the  light  of 
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and  of  indorsiiig  the  same  again;  that  the  bill 
was  so  indocsed  to  H.  for  a  valuable  considera- 
tion ;  that  H,  continued  to  be  the  holder  of  the 
bill  from  the  time  of  the  said  indorsement 
hereof  to  him  hj  W,,  until  it  was  delivered  by 
H.  to  the  plaintiff;  that  the  indorsement  in  the 
declaration  mentioned  consists  merely  of  the 
last-mentioned  deliverv  by  H.  to  the  plaintiff 
of  the  bill  so  indorsed  oy  fV. ;  and  that  it  never 
was  indorsed  by  W.  otherwise  than  in  this  plea 
mentioned;  and  that,  when  it  was  so  delivered 
by  if.  to  the  plaintiff,  he  had  notice  and  know- 
ledge of  all  the  matters  in  this  plea  mentioned. 
There  were  other  pleas,  which  differed  from  the 
above  only  in  stating,  (instead  of  the  allegation 
of  notice,)  that  there  was  no  consideration  for 
the  delivery  of  the  bill  to  the  plaintiff,  and 
that  it  was  delivered  to  him  after  it  became 
due:  Held,  on  special  demurrer,  that  these 
pleas  were  bad,  as  amounting  to  an  argu- 
mentative traverse  of  the  indorsement  to  the 
plaintiff. 

The  directors  of  a  company  incorporated  by 
act  of  parliament  for  makmg  a  cemetery,  being 
empowered  thereby  to  make  contracts  and  bar- 
gains touching  the  undertakiuff,  and  to  do  and 
transact  all  other  matters  whicn  shall  be  rei^ui- 
aite  to  be  done  and  transacted  for  the  direction 
and  management  of  the  affairs  of  the  company, 
are  not  thereby  authorised  to  raise  money  for 
the  purposes  of  the  undertaking  by  accepting 
or  mdorsing  bills  of  exchange.  Steele  v. 
Harmer,  14  M.  &  W.  831. 

ATTORNBY. 

AlUgatiou  of  trainer. — A  declaration  in  as- 
sumpsit stated,  that  the  defendant  was  an  at- 
torney, and  that,  in  consideration  that  the 
plaintiff  would  retain  him  as  such  attornejr  to 
conduct  an  action  of  tort  at  the  suit  of  B. 
against  L.,  the  defendant  promised  to  fulfil  his 
duty  as  such  attorney,  in  and  about  prosecuting 
the  said  action  and  recovering  damages,  that 
the  defendant  did,  under  the  said  retainer,  com- 
mence an  action  against  L.,  in  which  judgment 


mone^  was  received  by  the  defendant,  under 
his  original  retainer  by  the  plaintiff  in  the  action 
against  L.  Betjns  v.  Htitme,  16  M.  &  W.  88, 
S.  C.  3D.&L.7ar. 

Cues  cited  in  the  judgment :  Bracbeoburv  ▼•  PeU« 
12  East.  588 ;  Tipping^  ▼.  Johnson,  2  Bos.  &  P. 
257 ;  Lamb  T.Williams,  1  Salk.  89. 

BANKING  COMPANY. 

Sci.fa.  public  oficer.  —  Set.  fa.  declaration, 
that  plaintiff,  as  public  officer  of  a  banking 
company,  under  7  W.  4,  c.  46,  recovered  in  the 
original  action  against  B.,  as  the  registered  of* 
ficer  of  a  steam-packet  company,  to  which  letters 
patent  had  been  granted  under  etat.  7  W.  4,  and 
1  Vict.  c.  73,  damages  by  reason  of  the  non- 
performance of  a  promise  of  the  steam-packet 
company,  and  costs ;  that  plaintiff  was  still  one 
of  the  public  officers  of  the  banking  company, 
and  that,  although  judgment  had  been  given, 
execution  of  the  damages  still  remained  to  be 
made ;  that  the  defendant  in  the  9ci,fa.  at  the 
time  of  making  the  promise,  and  from  thence 
until  and  at  &e  giving  of  the  judgment,  was 
and  thence  hitherto  hath  been,  and  still  is,  a 
member  of  the  packet  company :  Held,  that  the 
declaration  was  not  bad  for  showing  whether 
the  letters  patent  contained  any  declaration, 
under  stat.  7  W.  4,  and  I  Vict.  c.  73,  s.  4,  limit- 
ing the  liability  of  defendant  in  the  ««.  fa,  to 
any,  or  to  what  extent ;  such  limitation,  if  any 
existed,  being  matter  that  ought  to  be  pleaded 
by  defendant ;  and  that  the  declaration,  alleging 
that  the  defendant  was  a  member  when  the 
promise  was  made,  showed  sufficientiy  that  he 
wa«  a  member  when  the  cause  of  action  ac- 
crued. 

Plea  3,  that  defendant  was  not,  at  the  time 
of  the  commencement  of  the  original  action, 
liable  thereto,  as  an  existing  or  a  former  mem- 
ber of  the  packet  company,  concluding  to  the 
country:  Held  bad,  on  special  demurrer,  as 
not  taking  issue  on  any  matter  alleged  in  the 
declaration,  and  yet  concluding  to  the  country. 

Plea  4,  that  the  packet  company  was  not 


was  recovered  against  him  for  56/. ;  that  the ,  formed  by  any  deed  of  partnership,  «c.,  m 


defendant  afterwards,  as  such  attorney  as  afore 
said,  for  obtaining  satisfaction  of  the  said 
damages,  sued  out  tifi.fa,  against  L.,  to  which 
the  sheriff  returned  that  he  had  levied  9l;  part 
of  the  damages,  and  ntUla  bona  as  to  the 
residue;  that  the  defendant,  as  such  attorney 
as  i^vresaid,  for  obtaining  satisfaction  of  the 
said  residue,  issued  a  ca.  sa.,  under  which  L. 
was  imprisoned,  and  paid  the  residue  of  the 
damages  to  the  gaoler,  who  paid  the  same  to 
the  defendant,  as  such  attorney  as  aforesaid ; 
and  that  before  he  received  the  same,  he  sent, 
as  such  attorney  as  aforesaid,  to  the  gaoler  a 
discharge  of  L,  out  of  custody,  by  virtue  of 
'which  he  was  discharged.  Breach,  that,  al- 
tliough  the  ddendant  received  the  said  damages, 
and  9ie  phdntiff  paid  to  him,  as  such  attorney 
as  aforesaid,  his  costs  of  prosecuting  the  said 
action,  he  did  not  pay  over  to  B.,  or  the  plain- 
tiff, the  residue  of  the  said  damages.  Held, 
^sait  tins  declaration  was  bad,  on  special  de- 
murrer, for  not  showing  distinctly  that  the 


compliance  with  stat,  7  W.  4,  and  1  Vict.  c.  73 ; 
verincation :  Held  bad,  on  special  demurrer,  as 
setting  up  a  defence  which  might  have  been 
pleaded  to  the  original  action. 

Plea  5,  that  the  original  action  was  for  a  de- 
mand, in  respect  of  which  neither  the  defend- 
ant in  set.  fa.,  the  packet  company,  nor  the  de- 
fendant in  the  original  action  as  such  registered 
officer,  was  by  law  liable,  as  plaintiff  at  the 
commencement  of  the  action  well  knew ;  and 
that,  the  registered  officer  of  the  packet  com- 
pany and  the  plaintiff  well  knowing  the  pre- 
mises, the  re^stered  officer  of  the  packet  com- 
pany fraudulently  and  deceitfully,  and  by  con- 
nivance with  the  plaintiff,  suffered  judgment  in 
order  to  change  aefendant  in  the  scifa.  verifi- 
cation :  Held,  that  the  plea  was  good,  as  con- 
taining a  sufficient  allegation  of  fraud  and  col- 
lusion between  plaintiff  and  the  nominal  de- 
fendant in  the  original  action ;  and  that  the  de- 
fendant in  the  set,  fa.  was  eatitied  to  avail  him- 
self of  such  defence  by  plea :  Semble,  that  de- 


JnalyHcalDigeit  qf  Coies :  Cowrts  of  Common  Law. 


640 

fendant  xnif^ht  have  availed  himself  of  that  de- 
fence by  motion  to  set  aside  the  judgment. 

Plea  6,  settinff  out  the  recoil  of  the  orif^nal 
judgment,  which  was  in  an  action  of  assumpsit 
by  mdorsee  against  drawer  on  a  bill  of  ex- 
cnange  drawn  and  indorsed  by  B.,  as  the' agent 
of  the  packet  company,  that  B.  did  not,  as 
agent  of  defendant,  draw  or  indorse  the  bill, 
nor  did  defendant  ever  ratify  the  drawing  or  in- 
dorsing thereof,  verification:  Held,  bad,  on 
special  demurrer,  because  the  defence  might 
have  been  pleaded  to  the  original  action.  Phil- 
ipson  v.Earl  of  Egremont,  6  Q.  B.  587. 

Cases  cited  in  the  judgmeDt :  (4tb  plea)  Bradley 
V.  Eyre,  11  M.&  W.  43«;  (3Ui  plea)  Bradley 
T.  E?re,  1 1  M.&  W.450  ;  Fowler  f.  Rickerby 
9  M'.  &  G.  760;  BosaDquet  v.  Graham,  6 
Q.  B.  601,  n.  a. 

BANKRUPT. 

Constructum  of  bond.— Render  of  principal, 
•^To  debt  against  one  of  the  principals,  on  a 
bond,  with  sureties,  given  under  1  &  2  Vict. 
c.  110,  8.  8,  reciting,  that  the  plaintiff  had  filed 
and  served  an  affidavit  of  debt  in  bankruptcy 
against  the  defendant  and  his  partners,  and 
conditioned  for  the  pa3rment  of  such  sums  as 
should  be  recovered  in  any  action  which  had 
been  or  should  be  brought  for  the  recovery  of 
the  debt,  or  for  the  render  of  themselves  by  the 
defendant  and  his  partners  to  the  custoay  of 
the  court  in  which  such  action  had  been,  or 
might  be  brought, ''  according  to  the  practice  of 
9uch  court,  or  within  such  time,  and  in  such 
manner  as  the  said  court,  or  any  judge  thereof, 
should  direct,  after  judgment  should  have  been 
recovered  in  such  action  or  actions,"  the  de- 
fendant pleaded,  that,  after  the  recovery  of  the 
judgment,  and  before  the  commencement  of  the 
action,  no  ca,  sa,  was  sued  out  against  the  de- 
fendant and  his  partners^  orany  of  them  :  Held, 
a  good  plea. 

The  declaration  further  stated  a  judgment 
recovered  by  the  plaintiff  in  the  Court  of  Ex- 
chequer, for  the  debt  in  the  condition  of  the 
bond  mentioned,  and  that,  after  the  recovery  of 
the  judgment,  an  order  was  made  by  Coleridye, 
J.,  on  the  exparte  application  of  the  plaintiff, 
that  the  defendant  and  his  partners  should  ren- 
der themselves  within  ten  aays  after  service  of 
the  order :  Held,  that  a  plea  that  the  order  of 
Coleridge,  J.,  was  made  before  the  time  for 
rendering  the  defendant  and  his  partners  ac- 
cording to  the  practice  of  the  court  bad  expired, 
and  was  made  exparte,  and  without  any  pre- 
vious summons,  was  bad;  for,  that  it  was  con- 
sistent with  the  order  that  the  time  for  render- 
ing would  have  expired  before  the  time  limited 
by  that  order  for  the  defendant  and  his  partners 
to  render;  and  it  was  no  ground  of  objection 
to  the  order  that  it  was  made  exparte,  such  ir- 
regularity (if  any)  not  being  the  proper  sub- 
ject of  a  plea. 

The  declaration  also  alleged  that  the  time 
for  Tendering  had  been  further  extended,  by 
two  orders  of  CressweU,  J.,  until  the  5th  day  of 
Michaeknaa  Term,  that  before  that  day,  a  rule 
nm  was  obtained  to  set  aside  the  order  of  Cole- 
ridge, J.,  and  to  enlarge  the  time  to  render,  by  | 


which  rule  the  proceedings  in  the  original  ac- 
tion and  agmnst  the  bail  were  stayed ;  and  thai 
the  defendant  and  his  partners  aid  not  render 
themselves  within  the  time  mentioned  in  the 
orders,  or  any  of  them,  or  within  any  other 
time,  or  in  any  other  manner  lawfully  directed 
by  the  court,  or  any  judge  thereof.  Plea,  tlol 
the  first  order  was  made  oefore  the  time  of  the 
render  of  the  defendant  and  his  partners,  ac- 
cording to  the  practice  of  the  court;  that  the 
subsequent  oraers,  and  the  rule  nisi,  were 
respectively  made  before  the  expiration  of  the 
extended  times  for  rendering;  that  on  cause 
being  shown  against  the  rule  nisi,  the  court 
ordered,  "  that  the  defendant  and  his  partners, 
and  their  bail  or  sureties,"  should  have  tea 
days  further  time  to  render ;  and  that  before 
the  expiration  of  the  ten  days,  they  did  render : 
Held,  a  good  plea,  on  the  ground  that  the  rnk 
nisi  staying  the  proceedings,  preserved  the  ju- 
risdiction of  the  court  to  grant  the  farther  ex- 
tension of  the  time.  Hinton  v.  Acreanem,  2 
C.  B.  367 ;  S.  C.  3  D.  &  L.  426. 

BILL  OF   BXCHAN6B. 

1.  Held,  in  Q.  B.,  in  an  action  by  the  in- 
dorsee of  a  bill  of  exchange  agunst  the  acceptor, 
where  the  plea  stated  that  the  bill  was  accrued 
for  the  accommodation  of  the  drawer,  to  be  by 
him  deposited  with  A.  as  coUateral  security  for 
a  debt  due  from  the  drawer  to  R. ;  that  hefoit 
the  bill  became  due,  the  drawer  paid  off  the 
debt,  and  that  R,  afterwards  indorsed  to  the 
plaintiff,  in  order  that  the  plaintiff,  ooQuding 
with  R.,  might  recover  the  amount  of  the  biU 
as  trustee  for  R. ;  that  the  plea  was  in  excuse, 
and  not  in  discharge,  so  that  de  injari&  was  s 
good^eplication.  Herbert  v.  Safer,  I  D.&M. 
723. 

Caaea  cited  in  tiia  judgment:  Young  v.  Ridb- 
wonh,  e  A.  fie  E.  470,  S.  C.  3  N.  &  P.  5*3; 
Fyson  r.  Chambers,  9  M.  &  W.  460  ;  KitciMB 
r.  Bartach,  7  East,  55 ;  Fowler  r,  Domi,  1 
Bos.  &t  Pal.  44;  Drayton  v.  Dale,  t  B.  &  C. 
293. 

2.  Notice  of  ^honour,  when  sufidetdr-In 
an  action  by  the  indorsee  of  a  bill  of  exduage 
drawn  nayaole  to  the  defendant  or  his  order, 
and  indorsed  by  the  defendant  to  the  plaintiff, 
the  defendant  pleaded,  that  after  the  indorse- 
ment by  him  to  the  plaintiff,  and  before  the  bill 
became  due,  the  plaintiff  being  then  the  holdff, 
indorsed  it  to  a  person  unknown*  who  pre> 
sented  it  to  the  drawer  for  acceptance;  tint 
the  drawer  refused  to  accept  it,  and  that  the 
defendant  had  no  due  notice  of  the  dishonour 
for  non-acceptance.  The  plaintiff  rej^ed,  de 
injuria :  Hela,  on  motion  to  enter  judgment  for 
the  plaintiff,  notmthstanding  a  verdict  for  the 
defendant  on  that  issue*  that  the  plea  was  a 
good  answer  to  the  declaration,  inasmnch  as  it 
displaced  the  onl^  titie  of  the  plaintiff  alleged 
therein,  viz.,  his  titles  by  indorsement  horn  the 
defendant.  Bartlttt  v.  Betisoit,  14  M.  k  W. 
733,  S.  C.  3  D.  &  L.  274 ;  32  L.  O.  608. 

3.  To  an  action  by  indorsee  agunst  acesptor 
of  a  bill  of  exchange  drawn  by  IF.  Hie  de- 
fendants pleaded,  4thly,  that  after  they  accepted 
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the  bUl,  and  before  it  was  indorsed  to  tbc 
plaintiff,  IV,  waived  the  acceptance.  Sthljr,  a 
similar  plea,  alleged  that  the  bill  was  indorsed 
to  the  plaintiff  after  it  was  due.  7 My,  that 
the  biU  was  drawn  upon  the  defendants  as  the 
directors  of  a  certain  company  established  hy 
act  of  parliament,  and  that  they  accepted  it  as 
such  directors  for  a  debt  contracted  by  the 
company.  8thly,  a  similar  plea,  denying  con- 
sideration. 9thly,  a  similar  plea,  alleging  that 
the  bill  was  indorsed  after  it  was  due.  lOthly, 
that  the  bill  was  accepted  and  delivered  to  Jr., 
he  indorsed  it  to  H.  (one  of  the  defendants)  for 
consideration,  and  that  H.  delivered  the  bill  to 
the  plaintiff,  who  had  notice,  llthly,  a  similar 
plea,  denying  consideration.  12thly,  a  similar 
plea,  allef^ng  that  the  bill  was  indorsed  by  H, 
to  the  plamtiff  after  it  became  due :  Held,  on 
special  demurrer,  that  the  4th  and  5th  pleas 
were  bad  for  not  alleging  that  fV.  was  the 
holder  of  the  bill  at  Uie  time  he  waived  the 
acceptance. 

2ndly,  that  the  Tth,  8th,  and  9th  pleas  were 
also  bad,  as  the  act  of  parliament  gave  the  di- 
rectors of  the  company  no  power  to  accept 
bills. 

3rdly»  that  the  10th  11th  and  12th  pleas 
were  bad  as  an  argumentative  denial  of  the 
indorsement  of  the  bill  to  the  pluntiff.  Steele 
V.  Benkanh  3  D.  &  L.  506, 

BUILDIKO   ACT. 

The  Building  Act,  14  G.  3,  c.  78,  c.  100, 
enacts,  that  every  action  for  anything  done  in 
pursuance  of  that  act,  where  the  cause  of  action 
arises  out  of  the  city  of  London,  shall  be  laid 
and  tried  in  Middlesex:  that  the  defendants 
may  plead  the  general  issue,  and  give  the  spe- 
cial matter  in  evidence ;  and  if  the  action  be 
laid  in  an^  other  county  or  place  than  afore- 
said, the  jury  shall  find  for  the  defendanto. 
The  5  &  6  Vict.  c.  97,  s.  3,  repeals  so  much  of 
any  act  '*  of  a  local  or  personal  nature "  as 
permits  parties  to  plead  the  general  issue,  and 
give  the  special  matter  in  evidence.  In  tres- 
pass for  placing  bricks,  &c.,  on  a  wall  of  the 
plaintiff,  to  which  the  defendant  pleaded  not 
Koilty  by  statute  I  Held,  that  the  14  G.  3,  c. 
78,  was  an  act  ''  of  a  local  and  personal  na- 
ture,** except  as  to  the  84th  and  86th  sections : 
and  that  the  defendant  could  not,  under  the 

feneral  issue,  avail  himself  of  the  defence  that 
e,  bond  fide,  believed  he  was  acting  under  the 
provisions  of  that  act ;  nor  could  he,  under 
that  plea,  object  that  the  venue  was  lud  in  the 
wrong  county,  but  should  have  pleaded  those 
matters  specially. 

Held,  also,  that  the  New  Building  Act,  (the 
7  &  8  Vict.  c.  84,)  which  is  printed  amongst 
the  public  general  statutes,  is  an  act  of  '<  a 
local  and  personal  nature."  Richards  v.  Easto, 
3  D.  &  L.  515. 

CONDITION   BUB8BQUINT. 

Averment  of  eontunumce  qf  erf o/e .— The  de- 
fendants in  replevin  having  avowed  for  rent  in 
arrear,  the  plaintiff  pleaded  in  bar,  that  before 
the  defendants  had  anything  in  the  premises, 
JL  F.  was  seised  in  fee»  and  by  his  will  gave  to 
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his  wife  an  annuity,  (with  power  of  distress,) 
issuing  out  of  the  premises,  for  her  life,  if  she 
should  so  long  continue  his  widow,  and  should 
not  live  with  any  other  man  except  a  father,  or 
brother,  or  brothers.    The  plea  then  alleged 
the  death  of  R.  F.  without  altering  bis  will, 
whereby  his  widow  became  seised  of  the  an- 
nuity, and  continued  so  seised  until  the  plain- 
tiff, in  order  to  avoid  a  distress  for  arrears  of 
the  annuity,  paid  her  the  rent  mentioned  in 
the  avowry :  Held,  that  the  condition  annexed 
by  the  will  to  the  gift  of  the  annuity  was  a 
condition  subsequent :  and  therefore  it  was  ne- 
cessary that  the  plea  in  bar  should  aver  the 
continuance  of  the  widowhood,  &c.    Brook  v. 
Spong,  15  M.  &  W.  153. 
Cases  cited   in   the  judgment:    Dyer,  304,  b. 
Scainter  v.  Jobnson,  Sir  Thoe.  Jooes,  St7 ; 
Harlow  T.  firadoox,  3  KeMe,  151 ;  Ughtred's 
case,  7   Rep.  9  b.;    Coltbirtt  ▼.   Bejusbin, 
Plowden,  33 ;  Wynne  v.  Wyone^t  M.  &  G.  8. 

CONDITION   PRBCBDENT. 

See  Contract, 

CONSIDERATION. 

1.  Compromise  of  doubtful  claim,  Non  as- 
sumpsit, — In  assumpsit  the  declaration  stated 
that  the  plaintiff  had  brought  an  action  against 
the  defendant  in  the  Exchequer,  to  recover  cer- 
tain moneys,  that  the  defendant  had  pleaded 
various  pleas,  on  which  issues  in  fact  had  been 
joined,  which  were  about  to  be  tried,  and  that, 
m  consideration  that  the  plaintiff  would  forbear 
proceeding  in  that  action  until  a  certain  day,  the 
plaintiff  promised  on  that  day  to  pay  the  amount^ 
out  (hat  ne  made  defi&ult,  kc. 

Plea,  that  the  plaintiff  never  had  any  cause 
of  action  against  the  defendant  in  respect  of 
the  subject  matter  of  the  action  in  the  Ex- 
chequer, which  he,  the  plaintiff,  at  the  time  of 
the  commencement  of  the  said  action,  and 
thence  until  and  at  the  time  of  the  making  of 
the  promise,  well  knew:  Held,  sufficient  on 
general  demurrer. 

Quere,  whether  it  would  have  been  a  good 
plea,  if  specially  demurred  to,  for  not  distinctly 
averring  that  the  plaintiff  must  have  failed  in 
the  former  action,  or  on  the  gpround  that  it 
amounted  to  non-assumpsit. 

A  further  plea  set  forth  a  judge's  order  for 
staying  the  proceedings  in  the  action  in  the 
Exchequer  on  pavment  of  the  money  on  the 
day  appointed,  ana  that,  in  default  of  payment, 
the  pUontiff  should  be  at  liberty  to  sign  judg- 
ment and  issue  execution  for  debt  and  costs ; 
and  averred  that  the  promise  declared  on  was 
a  promise  declared  and  implied  from  the  ob- 
taining and  making  that  order,  and  that  the 
order  had  been  suosequenUy  set  aside  by  a 
rule  of  the  Court  of  Exchequer :  Held,  bad,  on 
special  demurrer,  as  amounting  to  non-assump- 
sit. Wade  V.  Simeon,  2  C.  B.  548. 
Cases  cited  in  the  judgment :  Tooley  v.  Windban, 

Cro.  Eliz.  S06;   t  Leon.  105;  Atkinson  v. 

Settua,  Willes,  48f ;  Longridge  v.  Dorviile,  5 

B.  &  Aid.  117;  Smith  v.  Monteith.  13  M.  & 

W.4S7;  f  D.&L.558. 

2.  ForMwee. — D^g^lkiig* — Declaration      in 
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Bptil  stated,  that  the  defiendant  bad  be* 
come  and  was  tenant  to  the  pbuntiff  of  certain 
TOoms,  on  the  terwu  that  the  defendant  ebouhl 
not  alW  any  naik  to  be  driven  into  the  walls, 
and  that  if  any  damage  should  arise  from  so 
doing,  he  would  pay  the  costs  of  repairing  the 
same  on  racating  the  apartments ;  and  that,  in 
consideration  thereof,  tne  defendant  promised 
the  plaintiff  to  use  the  rooms  in  a  tenant-like 
manner,  and  not  to  allow  any  nuls  to  be  driven 
into  the  walls,  &c.  &c.    The  declaration  then 
averred,  that  the  defendant  qnitted  possession : 
of  the  rooms,  and  alleged  as  a  breacn,  that  he ' 
did  not  use  the  rooms  in  a  tenant-like  manner, ; 
but,  on  the  contrary  thereof,  had  pulled  down  \ 
bells,  and  broke  chimney-pieces  and  stoves, 
and  drove  nails  into  the  walls ;  and  although 
the  costs  of  repairing  the  injuries  to  the  wadls 
amounted  to  150/.,  he  had  not  paid  that  sum, ' 
or  any  part  thereof,  to  the  plaintiff:  HM,  on ; 
general  demurrer,  that  this  aeclaration  showed 
a  sufficient  consideration  for  the  defendant's 
promise,  by  alleging  that  he  had  become  tenant  | 
on  the  terms  of  the  special  agreement,  and  that 
it  was  not  necessary  to  allege  that  he  became  ten-  j 
ant  to  the  plaintiff  at  his,  the  plaintiff^s  request; 
2ndly,  that  the  breach  was  sufficient,  although 
it  was  not  alleged  that  the  bells,  stoves,  &c., ! 
were  the  property  of  the  plaintiff;  3rdly,  that 
there  was  no  variance  between  the  promise  and 
the  breach,  by  reason  of  the  promise  being  that  | 
the  defendant  should  pay  the  costs  of  the  re-  * 
pairs  generally,  and  the  breach  that  he  did  not , 
pay  them  to  the  plaintiff. 

A  plea  to  this  count  stated,  that  after  the  I 
making  of  the  promise,  so  for  as  related  to  the ; 
driving  of  the  nails,  the  defendant  paid  the 
costs    of    repairing  the    injuries    occasioned 
thereby :  Held  bad,  as  answering  only  a  part  of 
the  count. 

Another  count  of  the  declaration  was  framed 
upon  a  promise  that,  in  consideration  of  the 

Slaintiff  permitting  a  brass  plate  to  be  fixed  on 
le  outer  door  of  the  house,  the  defendant 
would  cause  a  new  outer  door  to  be  made  and 
fixed  up  in  the  entrance  of  the  house  on  the 
expiration  of  the  tenancv.  To  this  count  the 
defendant  pleaded,  that  ne  was  readv  and  will- 
ing, &c.,  tendered  and  offered  to  tne  plaintiff 
to  cause  a  new  door  to  be  made,  &c.,  which 
offer  the  plaintiff  refused  to  accept,  and  pre- 
vented the  defendant  from  causing  it  to  be 
made  and  fixed  up,  and  refused  to  allow  him 
to  enter  into  the  house  for  the  purpose,  and 
the  plaintiff  wholly  declined,  and  disavowed, 
and  discharged  the  defendant  from  carrving 
the  said  agreement  and  promise  into  enect: 
Held  bad  for  duplicity.  Dietrichson  v.  Gtu* 
WW,  14  M.  &  W.  845,  S.  C.  3  D.  &  L.  293; 
32  L.  O.  610. 

CONTRACT. 

Condition  precedent. — AmendmmU.^^The  de- 
daiation  stated  that,  in  consideratioa  that  the 
plaintiff  would  accept,  receive,  and  pay,  for 
certain  goods,  the  defendant  promised  to  sup- 
ply them  of  the  various  sixes  to  be  shown  in 
drawings  to  be  provided  by  the  pluntiflf  s  ar- 
chitect, at  acertam  price,  and  to  use  his,  the 


defendaaf  a,  beat  endeavours  to  deliver  < 
Quantities  on  certain  spedfied  days,  provided 
the  drawings  for  the  Ist  quantity  were  aent  to 
the  defendant  within  3  days,  and  for  the  re- 
mainder within  3  weeks;  and  averred  that, 
although  the  plaintiff  had  alwajrs  been  ready 
and  willing  to  accept  and  receive  the  goods, 
and  although  he  did  witkin  a  reasoumbie  timt 
after  the  making  of  the  agreement,  doly,  and 
according  to  the  said  agreement,  provide  driv- 
ings, &c.,  and  although  a  reasonable  tine  had 
elapsed,  the  defendant  did  not,  within  a  rea- 
sonable time,  supply  the  soods. 

Plea,  that  the  plaintiff  did  not,  wUkiM  the 
time  80  agreed  upon,  duly,  and  accordii^  to 
the  agreement,  provide  or  deliver  drawings, 
&c. :  Held,  bad,  the  delivery  of  the  drawi^A 
within  the  specified  times,  not  being  a  coom- 
tion  precedent  to  the  plaintiff's  ri^ht  to  com- 
plain of  a  non-delivery  within  a  reaaonaUs 
time.    Kingdomy.  Cox,  2  C.B.  661. 

See  Railway,  2. 

COTBNAITT. 

In  an  action  of  covenant  the  defcndnt 
pleaded,  under  the  statute  3  &  4  W.  4,  c  42, 
that  the  cause  of  action  did  not  accrue  wMiiB 
20  years ;  repticatioii,  that  the  caose  of  action 
did  accrue  within  twenty  yeara.  The  plaaafiff 
produced  at  the  trial  several  letterv  fromte 
defendant  for  the  purpose  of  ehowing  an  ac- 
knowledgment of  uie  debt  within  twenty  jean. 
Held,  tlmt  the  question,  whether  such  lelters 
amounted  to  an  acknowledgment  of  the  debt 
sufficient  to  bring  the  case  within  the  ^ron- 
sions  of  the  statute,  was  not  admissible  under 
that  form  of  repUcation.  Kemp  v.  Gibboms,  33 
L.  O.  46. 

DEBT  FOR   PKNALTY. 

In  an  action  of  debt  to  recover  a  penalty, 
under  the  31  C.  2,  c.  2,  s.  10,  against  a  jadge 
for  refusing  to  grant  a  writ  of  habeas  cerfmt, 
it  should  appear  affirmatively  in  the  dedaia* 
tion  that  the  pluutiff  was  in  coatcMly  on  a 
criminal  or  supposed  criminal  charge,  aad  ft 
should  appear  negatively  that  he  waa  not  ii 
custody  eitner  on  anv  charffe  of  felony  i 
son,  or  in  execution  oy  legu  procesa. 
V.  Lordl^ndhtarst,  33  L.  O.  453. 

DUPLICITY. 

Declaration. — In  debt  on  a  promissory  note, 
by  payee  against  maker,  the  aeclaration,  after 
showing  that  the  writ  issued  on  the  I7th  Mn 
1845,  alleged  that  the  defendant,  on  the  25tt 
March,  1844,  made  his  note  in  writini^  and 
thereby  promised  to  pay  to  the  plaintiff  or 
order,  6901.  on  the  25th  March,  1845,  whkh 
day  had  expired  before  the  commencement  of 
the  suit,  and  then  delivered  the  note  to  the 
plaintiff;  and  that  thereupon  the  defendant 
then  agreed  to  pay  the  amount  of  the  saki  note 
to  the  plaintiff,  on  request. 

Special  demnner,  assigning  for  causes  that 
the  declaration  was  douue  and  inoomsatent, 
and  that  it  was  uncertain  whether  the  pbhitiff 
intended  to  rely  on  an  expreaa  or  an  imp'H 
agreement:  Held,  that  the  drclaration  was 
sufficient* 
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Duplicity  i8  no  objection  to  a  count.    Skep* 
serd  V.  Shepherd,  1  a  B.  849. 
Cfts«s  cited  in  tbe  ittdgraent :  Owen  t.  Wmten,  9 
M.  &  W.  91 ;  Abbott  x.  Atlett,  1  M.  ft  W.  909  ; 
Gidwmj  r.  Rom.  6  M.  &  W.  291. 

And  see  Ambiguity  ;  Consideration,  2, 

ESTOPPBL. 

In  1742  a  fann  was  demised  by  the  Bro- 
lerers'  Company  to  F,  for  100  years,  with  a 
orenant  for  perpetual  renewal.  In  1827  the 
ssidtie  of  this  term  had  become  vested  in  B., 
rho,  in  that  year,  assi^ed  it  by  way  of  mort- 
age,  with  a  proviso  for  redemption.  On  the 
2nd  May,  1828,  H.  demised  the  same  farm 
)r  21  years  to  the  plaintiff.  On  the  12th  Jan. 
836,  the  mortgagees  and  H.  surrendered  the  pre- 
uses  to  the  Broderers'  Ck>mpany.  On  the  13th 
an.  1836,  the  company  demised  them  to  H,  for 
00  years ;  and  shortly  afterwards  the  unex- 
iredf  residue  of  that  term,  and  all  the  estate 
ad  interest  of  ff.  in  the  premises,  were  as- 
igned  to  the  defendant. 

In  an  action  by  the  plaintiff  against  the  de- 
indant,  on  a  covenant  in  the  lease  from  H.  to 
le  plaintiff,  to  keep  down  the  rabbits  on  the 
irm,  the  defendant  pleaded,  1st,  that  H.  did 
ot  demise  to  the  plaintiff;  2ndly,  that  the  re- 
ersion  on  that  lease  did  not  vest  in  the  de- 
indant :  Held,  that  both  these  issues  ought 
)  be  entered  for  the  plaintiff;  for  that  the 
ase,  being  by  deed,  was  a  good  demise  by 
ay  of  estoppel,  and  a  reversion  in  H.  by 
stoppel  was  thereby  created,  which  primd 
icie  was  a  reversion  in  fee,  and  therefore  was 
ot  surrendered  to  the  Broderers'  Company, 
ut  passed  from  H.  to  the  defendant.  Stur- 
?on  V.  WinsfieU  15  M.  &  W.  224. 

BXBCUTOR. 

1.  Use  and  occupation. — Action  against  execu- 
rs  undtr  stat. — Phe  plaintiff  declared  against 
.  &  if.  as  executors,  alledging  that  they,  as 
:ecutors,  were  indebted  to  him  for  the  use 
id  occupation  of  certain  messuages,  held  by 
m  of  them  as  executors  under  a  demise  to 
e  testator,  and  that,  in  consideration  of  the 
emises  they,  as  executors,  promised  to  pay. 

Plea,  by  A.  that  B.  never  was  executor,  nor 
'er  administered,  &c. :  Held,  that  the  decla- 
tion  was  good  in  substance,  and  that  the  plea 
as  bad,  as  setting  up  a  personal  discharge, 

which  B.  only  could  avail  himself.     Athns 

Humphrey,  2  C.  B.  654. 

Case  cited  in  the  judgment :  Pinero  ▼•  JudsoD, 
6  fiiag.206;  3  M.  &  P.  497. 

2.  ^e  unqnes. — To  a  declaration  chaTging 

e   defendant  as  executor,  the  latter  pleaded 

It  he  never  was  executor  of  the  last  will,  &c., 

T  ever  adminbtered  any  of  the  goods  or 

attels,  &c.,  as  in   the  aeclaration  all^^, 

ncluding  to  the  country :  Held,  that  the  plea 

is  properly  condnded.     Woody,  Kerry,  2  C. 

515,  S.C;  3D.  &L.642. 

[^aaes  cited  in  the  judgment :  Soott  ▼.  Wedlake, 

14  Law  J.,  N.  Su,  Q.  fi.  559 ;  CouUer'a  ease,  5 

Bep.SO. 
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3.  A  plea  by  one  of  two  persons  charged  as 
executors,  that  the  other  is  not  an  executor,  is 
bad.    Atkins  v.  Humphrey,  3  D.  &  L.  6l 2. 

nUVOU>U8   DBMURRER. 

Sisrning  judgment, — Issue. — Trial. — ^A  de- 
fendant having  demurred  to  a  replication  to 
one  of  several  pleas,  a  judge  ordered  the  de- 
murrer to  be  set  aside  as  frivolous,  and  the 
plaintiff  to  be  at  liberty  to  sign  judgment.  The 
plaintiff  entered  up  juagment  accordingly,  and 
proceeded  to  trial  with  the  other  issues,  on  mo- 
tion to  set  aside  the  judges'  order,  trial,  and 
subseouent  proceedings :  Held,  first,  that  as 
the  rule  did  not  ask  to  set  aside  the  issue,  there 
was  no  irregularity  in  the  trial.  Secondly,  that 
the  judgment  sign^  was  irregular,  and  that  the 
plaintiff  should  have  applied  to  a  judge  to  strike 
out  the  plea.  {Alderson,  B.  dissentiente.)  Tal- 
bot v.  Bulkley,  33  L.  O.  307. 

OAMB. 

Offences  in  respect  of^form  of  conviction,-^ 
Stat.  9  G.  4.  c.  69,  s.  1,  gives  a  summary  con- 
viction, if  any  person  *'  shall  by  night  unlaw- 
fully enter  or  be  in  any  land,  whether  open  or 
inclosed,  with  any  gun,"  &c.  "  for  the  purpose 
of  taking  or  destroying  game." 

A  conviction  set  forth  that  C.  did,  by  night, 
''unlawfully  enter  certain  inclosed  land,"  "with 
a  net,  for  the  purpose  of  stealing  game,  to  mt, 
partridges  and  pheasants,  contrar)'  to  the  form," 
&c. 

Held  bad,  for  not  stating  the  intent  to  be  to 
take  game  there,  Fletcher  v.  Calthrop,  6  Q.  B. 
880. 

Cases  oited  in  the  judgment :  Hex  r.  Macsh^ 
te  B.  &  C.  717  ;  Jamea  v.  Phelps,  10  A.  &  E. 
483 ;  3  P.  A.  D.  231 ;  Reg.  v.  Crodeo,  4  Burr. 
J«79;  Hex  v.  Gainer.  7  C.  &  P.  t3l  ;  Reg.  v, 
Davis,  8  C.  &  P.  759  ;  Rex  t,  Bainea,  2  Ld. 
Haym.  1365,1269. 

OBNBBA.L   I88UB. 

A  declaration  stated,  that  before  the  making 
the  promise  hereinafter  mentioned,  the  plaintiff 
had  brought  an  action  in  the  Exchequer 
against  the  defendant  to  recover  a  certain  sum 
of  money ;  that  issues,  in  fact,  had  been  joined 
between  the  parties,  and  notice  of  trial  given; 
that  in  consideration  that  the  plaintiff  would 
forbear  further  proceedings  until  the  1 4th  of 
December,  the  defendant  promised  to  pay  the 
money  and  costs  upon  that  day ;  and  that  in 
the  event  of  his  not  paying,  a  judge's  order 
should  be  drawn  up  to  secure  payment.  There 
was  also  a  count  on  an  account  stated.  Pleas: 
1st,  to  the  first  count,  that  the  plaintiff  never 
had  any  cause  of  action  in  the  action  in  the 
Exchequer,  which  he  well  knew ;  2nd,  to  both 
counts,  that  the  original  action  was  brought  oil 
two  cheques,  and  waft  the  judge's  order  was 
made  upon  certain  terms,  (setting  them  forth^) 
Uiat  the  promise  in  the  finit  count  mentioiiM 
was  deduced  from  that  order,  and  that  iht 
proBiiae  in  the  second  count  was  deduced  tern 
the  order  aseertaimng  the  amount  of  coats  doe 
on  taxation,  and  that  the  order  was  afterwards 
•et  aside:  HM,  upon  feneral  demuirer,  that 
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the  former  plea  was  good,  and  on  special  de- 
murrer, that  the  second  plea  was  bad,  as 
amounting;  to  th  j  f<eneral  issue. 

Quare,  if  it  had  been  objected  on  special  de- 
murrer, that  the  former  plea  did  not  show  the 
defendant  to  be  in  a  condition  successfully  to 
defend  the  action  in  the  Exchequer,  would  the 
plea  have  been  good  ? 

Wade  V.  Simeon,  3  D.  &  L.  587 ;  27 ;  S.  C. 
1  C.  B.  610. 
Cases  cited  in  the  jurlgmeot :  Tooley  v.  Wind- 
bam,  Cro.  Elix.  toe;  Atkiusoa  v.  S«ttrei», 
Willes,  482 ;  LongriJge  ▼.  Dorville,  5  ti.  &  A. 
117  ;  Smith  r.  Monteilb,  13  M.  Sc  W.  427;  2 
D  &  L.  358. 

INSOLVENT. 

1.  District  court  of  bankruptcy, — Discharge 
under  insolvent  debtors'  act, — Averments, — Sta- 
tutory form. — ^To  a  declaration  by  an  indorsee 
against  the  acceptor  of  a  bill,  the  latter  pleaded 
that,  not  being  a  trader  within  the  bankrupt 
laws,  and  having  resided  twelve  calendar 
months  within  the  Birmingham  district,  he, 
after  the  bill  became  due,  and  before  the  com- 
mencement of  the  suit,  duly  petitioned  the  dis- 
trict court  of  bankruptcy  for  protection  from 
process,  under  the  5  and  6  Vict.  c.  116;  that 
such  proceedings  were,  had  upon  the  said  pe- 
tition, that  a  final  order  was  made  by  a  com- 
missioner duly  authorized,  for  the  protection 
of  the  person  of  the  defendant  from  process, 
and  for  the  vesting  of  his  estate  and  effects  in 
an  official  assignee ;  and  that  no  assignee  was 
chosen  by  the  creditors  of  the  defendant,  or  by 
my  of  them;  whereby,  and  by  force  of  the  said 
order,  the  defendant  was  discharged  'ttom  the 
bill  and  the  cause  of  action  in  the  declaration 
mentioned,  verification:  Held,  on  special  de- 
murrer, that  this  was  not  a  good  plea  under 
the  4th  section  of  the  statute,  inasmuch  as  it 
did  not  aver  all  the  facts  necessary  to  show  the 
requisites  of  tiie  section  to  have  been  complied 
with;  nor  (dissentiente,  Erie,  J.,  et  dubitante, 
Mauie,  J,)  within  the  loth  section,  the  form 
prescribed  by  that  section  not  having  been 
strictly  followed. 

Heii,  also,  that  the  plea  properly  concluded 
with  a  verification :  Semble,  per  Mauie,  J.,  that 
the  adoption  of  the  short  form  of  plea  given  by 
the  10th  section  is  not  imperatively  requireo. 
QiiUm  V.  Deare,  2  C.  B.  309. 

2.  A  plea  of  discharge  under  5  and  6  Vict, 
c.  116,  s.  10,  ouffht  to  show  that  the  final  order 
was  for  "distribution"  as  well  as  protection, 
Erie,  J.  dissentiente. 

But  semble,  that  if  it  disclosed  a  compliance 
with  the  provisions  of  section  4,  it  would  be 
sufiicient.  The  plea  should  conclude  with  a 
verification.     GUlan  v.  Deare,  3  D.  &  L.  412. 

I88UABLB  PLSA. 

1.  Set  off,'^Waiver, — Where  a  defendant  is 
under  terms  of  pleading  issuably,  and  one  of 
the  pleas  is  a  set-off,  obtaining  an  order  for  par- 
ticuuurs  of  the  setoff  is  a  waiver  of  the  objec- 
tion that  the  pleas  are  not  issuable. 

Seott  V.  Watson,  3  D.  &  L.  208. 

2.  To  a  declaration  in  assumpsit  for  money 


lent,  money  paid,  and  money  due  on  an  ac- 
count stated,  the  defendant,  who  was  under 
terms  to  plead  issuably,  pleaded,  amonKsi  othff 
pleas,  as  to,  &c.,  parcel,  &c.,  accord  and  sativ 
faction,  b]r  an  agreement  by  the  plaintiff  t^ 
give  time,  in  consideration  of  the  aefendaot^i 
undertaking  to  pay  4«.  a  week  for  interest  onlil 
repayment  of  the  principal,  and  to  repay  the 
iirincipal  as  soon  as  his  means  would  enabk 
him,  with  an  averment  that  the  said  jate  of  in- 
terest .was  different  from  and  exceeded  5/.  pff 
cent.  The  plaintiff  having  signed  judgment, 
as  for  want  of  a  plea :  Held,  that  ihe  plea  was 
an  issuable  plea  within  the  terms  of  pkai&ig 
issuably. 

The  declaration  contained  a  count  on  a  bill 
of  exchange.  The  defendant  paid  money  into 
court  thereon,  and  pleaded  to  the  residoe  of 
declaration  as  above.  The  pladntiff  having  ac- 
cepted the  money  out  of  court :  Held,  on  '"Si 
being  objected  that  such  acceptance  was  ^ 
waiver  of  the  objection  to  other  pleas  as  non- 
issuable, that  it  was  no  such  wairer.  Verhist 
V.  De  Keyset,  3  D.  &  L.  392. 

ISSUES   OF   FACT. 

Entering  up  final  judgment. — ^Aiter  judgment 
has  been  given  in  favour  of  the  defendant,  on 
demurrer  to  pleas  which  go  to  the  whole  cause 
of  action,  ana  issues  in  fact  remain  to  be  diir 
posed  of,  the  court  will  not  compel  the  defend- 
ant to  enter  up  final  judgment  on  the  neord. 

Semble,  that  where  the  issues  are  inuBsterial, 
and  could  in  no  possible  event  make  any  differ- 
ence, the  court  will  dispense  with  the  trial  of 
them.    Hinton  v.  Ackraman,  33  L-  0. 9^. 

JUDGMKNT,   NON   OBSTANTE   VKRSDICTO. 

Repleader. — Defendant  in  an  action  pleaded 
several  pleas  in  bar,  to  one  of  which  (esten&g 
to  the  whole  cause  of  action)  pUtntiff  demur- 
red ;  on  the  others  issues  of  fact  were  takes. 
Defendant  had  judgment  on  the  deiaorrer,  tk 
court  holding  the  declaration  bad.  Hie  issues 
in  fact  were  tried,  and  found  for  the  pbintzC 
except  one  (extending  to  the  whole  can«e  of 
action)  which  was  found  for  the  defendant,  and 
was  immaterial.  Plaintiff,  to  avoid  pajing 
costs  on  tins  issue,  moved  for  joogmeat 
thereon,  non  obstante  veredicto,  or  for  a  re- 
pleader. 

Held,  that  judgment  non  obstante  vere£cto 
could  not  be  awarded,  as  it  would  be  ibcob- 
sistent  with  the  judgment  already  given,  that 
the  plaintiff  shoiUd  not  recover. 

And  that  a  repleader  could  not  be  awarded. 
as  the  parties  must,  in  that  case,  be  ordered  to 
replead  from  the  plea  downwards,  and  such  di- 
rection would  leaii  to  an  absunfity  on  the  ie> 
cord,  since  the  court  had  alreaity  held  the 
declaration  bad.  Wiliougkby  t.  Wilkmgl^,  6 
Q.  B.  722. 

And  see  Ambiguity. 

JUSTIFICATION. 

rre»/»aff. — Ca.sa,  set  aside  by  Judy's  srder.^ 
In  trespass  for  assault  and  false  imnnsoamaA, 
the  defendant  justified  under  a  jaognent  aad 
writ  of  ea.  sa.  issued  at  his  soit  against  the 


ilaintiff.  Repfiaitioii»  thai  the  judgment  was 
lot  m  jadgment  signed  in  any  actton,  bat  under 
^onr  of  a  document  purporting  to  be  a  war- 
rant of  attorney ;  that,  after  the  iseuing  of  the 
rn,  M.,  a  judge  ordered  the  judgment  and  writ 
o  be  set  aside ;  that  the  order  was  afterwards, 
JO  wity  on,  &c.  made  a  rule  of  court;  and  that 
be  judgment  and  writ  were  so  set  aside  on  the 
rroond  that  the  warrant  of  attorney  was  never 
leliTered  as  a  complete  authority  to  do  the  acts 
lierein  specified,  but,  as  an  escrow,  to  take  ef- 
'ect  in  a  certain  event,  which  never  happened, 
ind  was  to  be  kept  by  the  plaintiff  in  his  own 
KMsession  till  such  event  snould  happen ;  and 
l&at  the  defendant,  bv  an  improper  and  firau- 
Inlent  contrivance,  obtuned  and  kept  posses- 
ion of  it  against  the  plaintiff's  will;  that  the 
udgment  was  signed  under  colour  of  the  said 
locument,  and  the  ca.  sa,  issued  thereon,  with- 
out the  plaintiff's  consent :  Held,  on  demurrer, 
hat  the  replication  was  good :  Ist,  that  it  was 
iot  necessary  it  should  show  that  the  judg- 
nent  was  set  aside  for  irregutarity,  inasmuch 
18  it  sufficiently  showed  that  it  was  set  aside  as 
iaving  been  signed  against  good  faith ;  2ndly, 
hat  It  was  not  necessary  to  state  that  the 
udge's  order  was  made  a  rule  of  court  before 
he  commencement  of  this  suit,  inasmuch  as  a 
udge  at  chambers  had  authority  to  set  aside 
he  judgment  and  writ ;  and,  3rdly,  that  this 
vas  not  a  case  in  which  the  plaintiff  ought  to 
lave  replied  nul  tiel  record.  Brown  v.  Jones, 
15M.  &W.  191. 

LIMITATIONS,   BTATUTB   OF. 

Plea  to  debt  on  bond.—Dehi  on  bond.  The 
iefendant,  after  craving  oyer  of  the  bond  and 
condition,  which  was  for  payment  of  money 
>ur8uant  to  the  covenant  m  an  indenture  of 
sven  date  with  the  bond,  and  for  performance 
>f  the  covenants,  &c.  contained  therein  on  the 
mrt  of  the  obligors,  pleaded  that  no  cause  of 
etum  in  respect  of  the  said  writing  obligatory, 
>y  reason  of  any  breach  of  the  said  condition, 
»r  of  the  covenants,  &c.  in  the  said  indenture 
contained,  had  accrued  at  any  time  within 
wenty  years  next  before  the  commencement 
»f  the  suit:  Held,  that  the  plea  was  bad,  Ist, 
or  not  setting  out  the  indenture,  as  it  might 
contain  impossible  covenants,  in  which  case 
he  bond  would  be  single,  and  the  plea  to  the 
ireaches  onlv  would  be  bad;  Sndly,  in  not 
iroperly  confessing  a  breach  of  the  condition. 

Semble,  the  proper  form  of  plea  would  have 
«en,  to  set  out -the  indenture;  to  aver  per- 
ormance  of  all  that  was  performed  within 
wenty  years;  to  admit  the  breaches  beyond 
wenty  yearsj  and  to  those  breaches  to  plead 
be  Statute  of  Limitations.  Sanders  v.  Coward, 
5  M.  &  W.  48. 
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mSJOINDBR. 

1.  Counts  in  debt, — A  declaration  commenc- 
ig  and  concluding  in  the  form  of  a  declaration 
&  debt,  contained  counts  on  bills  of  exchange 
•y  indorsee  against  indorsor,  in  the  form  given 
y  the  rule  of  T.  T.  1  W.  4,  and  also  in  debi- 
itus  counts  in  debt :  Held,  not  a  misjoinder. 
UdaUe  v.  Maclean,  16  M.  &  W.  277. 


2.  In  assumpsit,  the  firat  count  of  the  decla« 
ration  alleged  that  F.  was  indebted  to  ^ 
plaintiff,  as  executrix,  in  350/.,  secured  on 
mortgage;  that  the  plaintiff,  as  executrix,  had 
commenced  proceedings  at  law  against  F., 
which  were  pendins,  and  had  been  put  to 
divers  costs  m  such  proceedings,  &c. ;  and 
thereupon,  in  consideration  of  the  premises, 
and  that  the  ^aintiff  would  stay  the  proceed- 
ings against  F.  for  twenty-one  days,  tiie  de« 
fendant  undertook  and  promised  the  plaintiff, 
that,  within  the  twenty-one  days,  he  would  pay 
the  350/.  and  the  plaintiff's  costs.  Averment 
that  the  plaintiff  did  stay  the  proceedings  ac- 
cordingly, and  breach  in  non-payment  by  the 
defendint  to  the  plaintiff  of  the  mortgage- 
money,  and  costs.  The  second  count  was  upon 
an  account  stated  with  the  plaintiff  as  exeen* 
trix :  Held,  a  misjoinder.  Webb  v.  CowdeU, 
14  M.  k  W.  821. 

MARRIAOB. 

1.  A  declaration  allc^^d,  that  in  consideration 
that  the  plaintiff  promised  to  marry  the  defend- 
ant, the  defendant  promised  to  marry  the 
plaintiff;  that  the  plaintiff  has  always  been 
ready  and  willing  to  manj  him ;  yet  the  de- 
fendant, not  regarding  his  promise,  married 
another  woman. 

Plea,  that  the  defendant  was  not  requested 
by  plaintiff  to  marry  her :  Held,  on  special  de- 
murrer, that  the  plea  was  bad,  and  the  declara- 
tion good,  although  the  latter  contained  no 
averment  that  a  reasonable  time  had  elapsed. 
Caimes  v.  Smith,  3  D.  &  L.  462. 

2.  Breaek  of  promise.  —  Dedaration  in  as- 
sumpsit for  breach  of  promise  of  marria^^ 
stated,  that  the  defendant  promised  the  plain* 
tiff  to  many  her ;  that  the  plaintiff  remained 
and  still  is  sole  and  unmarried,  and  during  all 
the  time  aforesaid,  was  ready  and  willing  to 
marry  the  defendant,  of  which  he  already  nad 
notice ;  yet  the  defendant  disregarded  his  pro- 
mise, and  wrongfuUy  married  anotiier  woman. 
Plea,  that  the  defendant  was  not,  at  any  time 
before  the  commencement  of  the  suit,  requested 
by  the  plaintiff  to  marry  her :  Held,  1st,  that  the 
plea  was  bad  on  special  demurrer ;  2ndly,  that 
the  declaration  was  good  on  general  demurrer, 
without  an  averment  of  the  lapse  of  a  reason- 
able time.     Caines  v.  Smith,  15  M.  &  W.  189. 

MUTUAL   PROMISB8. 

Debt. — ^The  declaration  stated,  that  an  ac- 
tion had  been  brought  by  the  plaintiff,  as  assig- 
nee of  an  insolvent,  to  recover  1,000/.  due  to 
the  insolvent;  that  all  monies  in  difference  in 
the  action  and  between  the  parties  were  referred 
to  arbitration,  and  thereupon,  in  consideration  qf 
the  plaintiff 'then  agreeina  to  perform  the  award 
on  his  behalf,  the  defendant  agreed  to  perform 
the  award  on  his  behalf;  that  the  arbitrator 
awarded  that  the  plaintiff  was  entitled  to  recover 
from  the  defenaant  the  sum  of  372/.  3^.,  and 
stated,  that  in  finding  that  sum  to  be  due  to  the 
plaintiff,  he  had  allowed  for  all  and  sinp^ular  the 
sums  which  were  ever  paid  to  tbe  msolvent 
before  he  became  such  insolvent  Tbe  decla- 
ration then  averred  that  the  defendant  had  not 
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pud  the  sum  awarded :  Held,  tbat  ^  amomt\  «rtmii«lrt«l«»jaKice«andefc«nof  tha 

ofmutual  promises  made  it  an  action  of  delit|  and  cnalony  arc  enabled  to  pay 

QD  a  promise  to  perform  the  award  when  made, 

qmd  not  an  action  of  debt  on  the  award  itsdf, 

and  that  the  declaration  was  therefore  bad. 

SuteUffe  V.  Brooke,  14  M.  &  W.  855,  S.  C.  3 

D.  &L.  302 ;  32  L.  O.  612. 

NON-A8BUMPS1T. 

See  Conttderation. 


court  in  actiona  for  treapaaa  to  I 

that  the  plea  need  not  state  the  i 

laeter  which  thoffilL    Attm  r.  Ptrkm,  9  D. 

&L1.655. 

9.  In  an  action  of  debt,  \H10re111onef  is  paid 
into  conrt  as  to  part  of  tiie  deb*  only,  tha 
1^  givea  by  the  rule  of  Tkm  Term,  1  Vkt^'m 
inenfficient;  it  should  be  ao  fraiaedi 
swer  the  damages  as  widl  as  the  ddvt. 
Steele,  3  D.  &  L.  662. 


PBNA.LTY. 


PAJITNBR8HIP. 

lu  an  action  for  money  had  and  received  by 
aeveral  plamtiffs*  the  defiendanU  nleaded,  that 
bofore  receiving  the  money  the  plaintiffs  were 
in  partnership,  and  that  6.,  one  of  the  partners, 
vith  the  privity  of  the  other  eaH>loyed  the  de- 

feodanto  as  auctioneers  to  put  up  to  sale  certain        --       ^        ,      •  . .  v    .u      1  -  ^ir  ^ 

partnership  property  of  the  pkuntiffs,  which  the]  already  been  brought  by  the  plamUff  agamst 
defendants  agreed  to  do ;  that  at  the  time  of  the  defendant  and  his  partners  before  the  exe- 
such  employment  and  sale,  the  defendants  be-  cation  of  the  bond,  to  recover  the  debt  ra  m 
lieved  G.  to  be  the  sole  owner  of  the  said  pro- 
perty, and  that  they  had  no  notice  that  the 
otiier  plaintiffs  had  any  interest  therein;  that  „  ,.,    , 

the  defendants  sold  the  goods  for  the  sums  of  bond :  Held  bad. 
money  in  the  declaration  mentioned ;  and  that  i  Held,  also,  that  the  bankruptcy  and  certA- 
after  such  employment,  G.  became  indebted  to '  cateof  the  defendant  and  his  partners  a/to-tte 
tiie  defendants  for  work  and  labour,  &c.,  which  I  cowimeaccmea/  of  the  aetiom  m  which  the  jo^- 
debtwas  alleged  by  way  of  set-off:  Held,  onjmentwas  obtained,  but  before  jadgment,  to- 
demurrer,  that  the  plea  was  bad,  as  there  was  ,  nished  no  answer  to  an  action  upon  the  boad ; 
nothing  to  show  that  the  partner  appeared  as ,  the  demand  arising  thereon  not  bemg  a  debt, 
the  sole  owner  with  the  consent  or  by  the  de-  (contingent  or  otherwise,)  provable  undw  tte 
fenlt  of  the  other  partners ;  it  was  therefore '  fiat,  by  virtue  of  any  of  the  provisioos  of  tbe 
only  an  attempt  to  set  off  a  debt  due  from  one ;  6  G.  4,  c.  16.  Hinton  v.  Acrawam,  2  C.  B.  367, 
partner  against  a  debt  due  to  aQ.    Gordm  v.  S.  C. ;  33  L.  O.  94. 


Se^Debt. 

PKSfDKifCT  OP  ronmsB  stnr. 
The  defendant  pleaded,  that  an  action  had 


condition  mentioned,  that  that  action  was  stS 
pending,  and  that  the  present  action  was  not 
commenced  nntil  after  the  execution  of  the 


Silit,  3  D.  &  L.  803. 

PAYMENT,  PLBA  OF. 

1.  A  plea  of  payment  bv  one  of  several 


makers  of  a  jcHut  and  seveFal  promissory  note, 
ifl  supported  by  proving  a  payment  of  the  note 
by  one  of  his  co-makers.  Payment  and  accept- 
ance of  the  amount  of  a  promissory  note  alter 
it  becomes  due,  and  when  the  holder  is  entitled 
to  nominal  damages,  support  a  plea  of  payment 
uid  acceptance  in  discharge  of  the  oebt  and 
damages ;  consequentiy  the  holder,  after  such 
payment  and  acceptance,  cannot  maintain  an 
action  for  such  nominal  damages.  *^ 
V.  Greathead,  3  D.  &  L.  631 


Cases  cited  in  the  jadgmeol :  Jamesoa  r.  G«ap- 
bdl,  5  B.  &  Aid.  thO  ;  Expu^te  Barirer.  9  ▼«. 
110 ;  Expmrte  Marshall.  1  MoMt.  &  Ayr.  1«S ; 
Abbott  T.  Xiieks,  5  N.C.  578 ;  7  Seott,  f  33. 


PLBA  TO   PART. 

Professing  to  answer  the  wkole  esmse  rf 
aciioH, — ^To  a  count  in  trover  for  coavcxtiag 
cattie  and  goods,  to  wit,  beasta  of  the  ploagh, 
in^iements  of  husbandry,  6ool:a,  bedsteads,  ftc, 
the  defendant  pleaded  a  justification  of  the 
seiaure  as  a  distress  for  rent.  The  plainlitf' re- 
plied, that  he  was  a  husbandoian,  and  tint  the 
Beaumomt  \  goo<h  mentioned  in  the  count  were  hearts  el 
!  the  plough  and  implements  of  husbandry,  then 


3.  Damages. —Thbt.-^o  debt  for  work  and  being  no  other  ava'dable  distresa  upon    the 
labour,  &c.,  the  defendant  pleaded  that  he  paid  |  premises  at  the  time :  Held,  bad,  on  special  de- 
to  the  plaintiff  divers  sums  in  satisfaction  and  |  murrer,  inasmuch  as  it  professed  to  answer  the 
discharge  of  the  '*  causes  of  action  '*  in  the  de- 
claration   mentioned.      Held,  that    the   term 
"  causes  of  action"  meant  both  debt  and  dam- 
ages, and  that  a  judgment  signed  for  the  latter 
was  irregular.     Triston  and  another  v.  Barring- 
tm^,  33  L.  O.  21. 

PAYMENT  INTO   COURT. 

1.  In  an  action  of  trespass  for  breaking  and 
entering  the  piaintiff's  dwefling-house,  and 
seising  and  laying  hold  of  the  plnntiff,  the  de- 
fendant paid  money  into  court.  The  plaintiff 
nplied,  qamages  ultra,  upon  which  isave  waa 
joined,  and  a  verdict  founa  for  defendant.  On 
BMvtion  for  judgment,  nem  obstante  veredicto  : 
Held,  that  the  plea  was  good,  inaananch  as  by 

I 


whole  of  the  plea,  which  plea  embraced  aU  tiie 
articlea  enumerated  (under  a  videheit)  in  the 
count,  some  of  which  were  not  impleoicBtla  of 
husbandry.    Dmties  v.  Aeton,  1  C.  B.  746. 

PRBSCRTPTION   ACT. 

Implied  colour.  —  In  case,  the  decfartina 
stated,  that  the  plaintiff  was  lawfully  possessed 
of  a  mill,  and  by  reason  thereof  of  riffht  ought 
to  have  and  enjoy  the  benefit  of  a  wataco 
which  ran  and  flowed,  by  means  of  a 


for  the  working  thereof;  and  eonp 

the  defendwDt  wrongfolly  poBed  down  the  1 


AwJiirwMlD^r«KtfCto».>  CamrUqfCammfmLmg. 


5iy 


■d  placed  and  kept  ftat  a  Ummt  hoght  than  it 
nrbt  to  bare  been. 

The  dafendaiit  pleaded,  that;  beioora  and  at 
ke  times  when,  Sec,  he  wai  the  oecnpier  o£  a 
eitain  doee  adjoining  the  water-oonrae,  and 
hat  he  and  all  othen  the  oecupien  for  the  time 
eing  of  the  said  cloee  for  twenty  yeara  tiea/  6e» 
'9re  tk€  eemmeneemmt  of  Me  «•&,  enjoyed,  aa 
f  right  and  withoot  intemiptiaii«  the  ngM  of 
rom  time  to  time,  as  occanon  required,  remor- 
ig  a  part  of  the  weir,  and  phwingand  keeping 
:  at  a  lower  height  than  the  rest,  to  such  an 
ctent  and  for  such  a  time  aa  waa  neoeaaary  for 
iyerting  enough  of  the  water  to  irrigate  the 
ud  dose;  that,  at  die  timea  iriien,  &c.,irriga- 
on  was  necessary  for  the  close,  wherefore  the 
efendant  removed  the  said  part  of  the  weir, 
ad  placed  and  kept  it  at  such  lower  height,  to 
dch  an  extent  ana  for  audi  a  time  as,  and  no 
lore  or  longer  than  was  necessary  for  divert- 
ig  the  water  for  the  irrigation  of  me  said  close : 
iMT  svHt  tadem,  ice. 

Held,  that  this  plea  was  good ;  that  it  waa 
ot  an  argumentative  traverse  of  the  right  al- 
ged  in  the  declaration,  inaamuch  aa  it  set  up 
right  which,  under  the  stat.  2  &  3  W.  4,  c.  71, 
na  not  complete  until  the  commencement  of 
le  suit,  and  therefore  was  not  inconaislent 
ith  the  plaintiff's  right  to  hare  the  weir  at  a 
renter  height  at  the  time  of  the  act  complained 
r.  fFard  V.  Robmt,  15  M.  &  W.  237. 
Cases  cited  io  tbe  jedflfment :  Wright  ▼.  Willkms 

1  M.  &  W.  77 ;  Richards  v.  Fry,  3  Nev.  St  P. 

67. 

PROPEBTT  TAX  ACT. 

To  covenant  for  rent  under  an  indenture,  the 
sfendant  pleaded,  as  to  2/.  05. 10d.,that  on  the 
;b  Anril,  1843,  before  any  part  of  the  rent  be- 
ime  due,  21.  Os.  IQd,,  being  at  the  rate  of  7d.  for 
rery  20s,  of  the  annual  vidue,  was  duly,  and 
:cording  to  the  form  of  the  statute,  assessed 
1  the  premises,  in  respect  of  the  propertv 
lereof,  for  the  year  ensuing;  that,  on  the  28tD 
ugust,  1844,  before  the  commencement  of  the 
tit,  the  defendant,  then  being  occupier  and 
nant,  paid  to  T.  C,  then  being  collector, 
e  21.  Os.  lOd.',  and  that  the  defendant  had 
iver  made  any  payment  on  account  of  the 
nt  since  the  payment  of  the  2/.  Os,  lOd. : 
eld,  on  general  demurrer,  that  the  plea  suffi- 
ently  showed  that  the  assessment  was  made 
ider  the  Property  and  Income  Tax  Act,  5  &  6 
bct.  c.  35,  and  that  it  answered  that  part  of 
e  demand  to  which  it  was  pleaded. 
The  defendant  also  pleaded,  in  bar  of  the 
rther  maintenance  of  action,  aa  to  52/1  lOs., 
tier  parcel  of  the  rent,  that  the  plaintiff  held 
e  premises  on  lease  from  A.,  subject  to  a 
OTiao  for  re-entry  by  A.  for  breach  of  cove- 
nt;  that  on  the  1st  of  January,  1844,  before 
y  part  of  that  rent  became  due,  the  plaintiff 
curred  a  forfeiture  by  breach  of  covenant; 
sU,  in  consequence  of  such  forfeiture,  A,  re- 
vered in  eject.aent  against  the  plaintiff;  and 
B  defendant  aflewards  paid  A,  52/.  109.  for 
9  profits  from  the  day  of  the  demise  in  the 
daration,  (Ist  of  Jan.,  1844) :  Held,  that  the 
sa  disclosed  a  substantial  answer  as  to  the 


59^.  iat.p  wrgummUaiveMu  not  being  painted 
out  aa  a  gronnd  of  demnner.  JFVoaBUJnT. 
Cmimr,  1  C.  B.  760. 

PUBLIC  OVnOBB. 

Bonit.-- A  declaration  in  debt  by  the  public  of- 
ficer of  a  banking  company,  described  the  plain- 
tiff as  '*  one  of  the  registered  public  officers  for 
the  time  being,  of,  &c.,  who  now  sues  as  such 
public  officer  as  aforesaid,"  &c.,  and  stated  that 
the  defendant  had  by  the  writ  been  summoned  to 
answer  the  plaintiff  as  such  public  officer:  Held, 
on  special  oemurrer,  that  it  sufficiently  showed 
the  phdntiff  to  have  been  the  public  officer  si 
the  tune  of  the  commencement  of  the  action. 
Esdaile  v.  Maclean,  15  M.  &  W.  277. 

See  Several  Pleas,  2. 

PUIS   DABSniN  CONTINUANCn. 

A  plea  pwis  darrein  eontimumee,  if  pleaded 
during  the  sitting  at  which  the  cause  is  set  down 
for  trial,  should  De  pleaded  on  the  dav  of  trial 
in  court,  and  be  delivered  to  the  judge  to  be 
certified  bv  him  and  be  annexed  to  the  record, 
and  should  not  be  merely  delivered  to  the 
plaintiff's  attorney  as  an  ordinarv  plea;  and 
where  such  a  plea  was  delivered  to  the  plaintiff^s 
attorney  at  the  sittings  for  which  the  cause  was 
set  down  for  trial,  and  the  plaintiff  took  no  no- 
tice of  it,  but  proceeded  to  try  the  cause  unon 
the  issue  already  joined,  and  obtained  a  veroict, 
(tiie  defendant  not  appearing,)  the  court  held 
that  he  was  right  in  so  doing,  and  refused  to 
set  aside  the  trial.  Payne  v.  Shenstome,  ad^ 
mtnirfrofrtK,  33  L.  O.  166. 

RAILWAY. 

1.  Assumpsit  for  not  delivering  within  a  rea- 
aonaUe  time,  certain  railway  shares.  The  plains- 
tiffs  averred  that  they  had  been  "always  from  the 
said  time  of  making  the  said  agreement  and 
promise,  ready  and  willing  to  accept  the  trana- 
fer  of  the  said  interest  and  shares."  The  de-*  * 
fendant  pleaded  "that  the  plaintiffs  were  not 
always  from  the  time  of  nxaking  of  the  said 
agreement  and  promise  in  the  declaration  men- 
tioned, ready  and  willinff  to  accept  the  transfer 
of  the  said  interest  and  uiares :"  Held,  that  the 
plea  was  too  large  a  traverse,  and  therefore 
bad.     Tempest  v.  Kilner,  3  D.  &  L.  407. 

2.  Time,  when  divisible. — Contract  for  sale 
of  shares, — In  assumpsit  for  the  non-delivery 
of  railway  shares,  pursuant  to  a  contract,  thie 
declaration  alleged  that  "  the  plaintiffs  haid  al- 
ways, from  the  time  of  the  making  of  the  agree- 
ment, been  ready  and  willing  to  accept  the 
transfer  of  the  shares,"  and  that,  "  althoiwh 
the  plaintiffs,  after  the  lapse  of  a  reasonable 
time  for  the  transfer,  reouested  the  defendant 
to  transfer  the  shares,  ana  tendered  and  offered 
to  pay  for  the  same,"  &e.,  the  defendant  did 
not  transfer,  &c.  Ilie  defendant  pleaded  that 
the  plaintiffs  were  not  always  from  the  time  qf 
the  making  qf  the  agreement  ready  and  willing 
to  accept  the  transfer,  8cc, :  Held,  on  speciu 
demurrer,  that  the  traverse  was  too  large,  the 
allegation  of  the  time  in  the  declaration  being 
divisible.  A  contract  for  the  sale  of  railway 
shares  may  be  the  subject  of  an  action  at  law. 
TVmpes f  v.  JKilaer ,  2  C.  B.  303. 
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S.  In  an  action  bjrthe  proviskmal  committee 
off  a  railway  company,  the  coort  will  not  set 
ande  a  plea  of  release  jwif  darreMi  conKmumee 
bj  one  of  the  plaintiffa,  if  the  releaaor  has  any 
interest  in  the  concern^  however  small ;  unless 
a  dear  case  of  fraud  be  made  out  Bamsttme  v. 
Qwnd€a,  3  D.  &  L.  682. 

BBJOINDBB. 

When  traoene  too  tar^e.— Debt  by  the  payee 

r'  1st  the  makers  of  a  promissory  note,  dated 
I5th  of  April,  1843,  for  the  payment  of 
145/.  49.,  on  or  before  the  15th  of  April,  1845. 
Flea,  that,  by  the  said  note,  at  the  time  of  the 
making,  the  defendants  promised  to  pay  the 
sum  therein  mentioned,  without  specifying  any 
time  for  ihe  payment;  that,  after  the  note  was 
made  and  issued,  and  was  complete  and  deli- 
vered to  the  plaintiff,  the  note  was,  by  the  de- 
fendant's consent,  but  without  the  same  being 
re-stamped,  altered  by  the  plaintiff  in  a  mate- 
rial point,  by  making  the  same  to  be  payable 
on  or  before  the  15th  of  April,  1845,  and 
by  the  insertion  of  the  words,  "and  to  be 

Slid  on  or  before  the  15th  of  April,  1845  J 
eplication,  that,  before  and  at  the  time  of 
making,  issuing,  completing,  and  delivering 
the  note  to  the  plaintiff,  and  before  the  said 
alteration  was  made,  it  was  meant  and  intended 
by  the  plaintiff  and  the  defendants,  that  the 
note  should  be  payable  on  or  before  the  15th 
of  April,  1845,  and  that  the  words  so  inserted 
in  the  note  should  be  inserted  therein ;  but^by 
the  mistake  of  the  plaintiff  and  the  defendants 
the  note  was  made  and  issued,  and  was  com- 
pU^  and  delivered  to  the  plaintiff  with6ut  spe- 
cifymg  any  time  of  payment ;  that  the  altera- 
tion was  made  with  the  intent  and  purpose  of 
correcting  the  mistake,  and  making  the  note 
pa^rable,  according  to  the  intention  of  the 
^  plaintiff  and  the  defendants,  within  a  reasonable 
'  time,  and  before  negotiation.  Rejoinder,  that, 
before  and  at  the  time  of  the  making,  issuing, 
and  completing  of  the  note,  and  before  the 
alteration,  it  was  not  intended  by  the  plaintiff 
and  the  defendants  that  the  note  should  be 
made  payable  on  or  before  the  15th  of  April, 
1845. 

Held,  on  special  demurrer,  1st,  that  the  re- 
joinder was  bad,  as  taking  too  large  a  traverse, 
by  putting  in  issue  the  meaning  of  the  parties 
btfore  as  well  as  at  the  time  of  making  the 
note ;  2Ddly,  that  the  plea  was  no  answer  to 
the  declaration,  inasmuch  as  the  Stamp  Laws 
authorise  the  stampinff  of  certain  kinds  of  notes 
before  the  triai,  and  Uie  plea  did  not  show  that 
this  was  not  one  of  those  cases. 

Semble,  that  the  replication  was  bad  in  not 
showing  that  the  promissory  note  was  not 
originally  binding  upon  the  parties  before  the 
alteration.  Bradley  v.  Bardiley,  14  M.  &  W. 
873,  S.  C.  3  D.  &  L.  476. 

RBPLBADBR. 

See  Judgment  non  obstante  veredicto, 

RBPLICATION. 

1,  De  mjura, — In  an  action  on  several  bills 
of  exchange  against  the  defendant  as  occu- 


|ner,  the  defendant  pleaded,  that  Jhmy  wme 
accommodation  biEs,  and  that  the  plaialiff 
was  a  holder  without  value.  RepUeaUom  de 
imjnrid.  Alter  issue  joined  the  defendaBt 
stmck  out  the  similiter  and  demumd  to  the 
replication;  the  demurrer  was  altenrardi 
struck  out  bya  judge  at  chamberaaa  frivoloai, 
the  case  went  down  to  trial,  and  a  verdict  w» 
found  for  the  plaintiff.  On  mp[^ication  to  aet 
aside  the  order  of  the  learned  judge  and  aD 
subsequent  proceedings,  on  the  gitHmd  tKHt 
the  replication  was  bad;  the  court  hdd  that 
the  replication  was  good,  and  that  they  voald 
not  interfere  with  the  discretion  exeroaedhy 
the  Judge  at  chambers.  La  Forest  t.  WaU,  33 
L.  O.  19. 

2.  When  inst^ficient.'^ln  an  action  of  d^ 
for  goods  sold,  money  lent,  &c.,  the  defendsnt 
pleaded,  that,  after  the  accruing  of  the  cause  of 
action,  and  before  the  commencement  of  tbe 
suit,  tiie  {Jaintiff  had  petitioned  the  Court  fcr 
the  Relief  of  Insolvent  Debtors,  under  1  &*  S 
Vict.  c.  110,  and  that,  by  virtue  of  an  order  of 
that  court,  all  his  rights  and  property  had,  be- 
fore the  commencement  of  the  amt,  becoaos 
vested  in  the  provisional  assignee,  Bepficatiwi, 
that,  after  the  vesting  order  was  made,  tlie 
plaintiff's  petition  was  dismissed  by  the  said 
court,  and  he  was  discharged  from  cuslodv 
without  taking  the  benefit  of  the  act:  HeU^ 
that  the  replication  was  bad,  inaamuch  as  tbe 
dismissal  of  the  petition  must  be  taken  Co  bsm 
been  since  tiie  action  was  commeiiced,  and 
coidd  not  give  any  titie  to  sue  when  none  ex- 
isted at  the  time  the  action  was  brooidi^ 
Yorston  v.  Fether,  14  M.  &  W.  851,  S.  C.  3 
D.  &.  L.  297;  32L.  0.612. 

RBTAINBB. 

See  Attorney, 

8CI.   PA. 

See  Banking  Company. 

8BVBRAL  PLBA8. 

1.  To  an  action  for  a  libel  in  a  newspaper, 
the  defendant  cannot  plead  not  guilty  to  tbe 
whole  declaration,  together  with  a  pfes  of 
apology  and  payment  of  money  into  court,  as 
to  part,  under  the  6  8c  7  Vict.  c.  96.  (/Bnen 
V.  Clement,  3  D.  &  L.  676. 

2.  PnbUc  officer. ^In  an  action  against  tbe 
public  officer  of  a  joint-stock  bank,  the  eooit 
will  allow  the  defendant  to  plead  that  he  ia  not 
a  public  officer,  together  with  aoii  auwmpeit, 
unless  the  plaintiff  gives  an  undertaking  not 
to  sue  out  execution  against  the  defendant  per- 
sonally. Hotham  v.  Johnson,  P.  O^  33  L.  0. 
307. 

SOLVIT  POST   DIBM. 

The  defendant  pleaded,  that  payment  of 
the  second  half-yearly  payment  was  not  de- 
manded by  the  plaintiff  on  the  day  it  became 
due,  or  at  any  time  within  twenty-eight  days 
after,  but  that  the  defendant,  after  the  twenty- 
eight  days,  and  before  the  commencement  of 
tbe  action,  paid  the  same  to  the  plaintiff,  who 
accepted  it  in ,  satisfiictk>n,  &c. :  Held,  on 
specud  demurrer,  that  this  was  not  a  good  pka 


AfuUfhetd  Digtti  of  CMei.'^S^miur  Cornit:  Lord  Ckmedior. 


of  sohUfOMt  Hem,  widun  the  4  Anne,  c.  16, 
8.  19.    Marriage  v.  Marriage,  1  C.  B.  761* 

Cam  cited  in  the  judgment*:  Hodgkinton  t.  Wjate, 
1  D.  ft  L.  668. 


TRAVBRSn. 


See  Refomder» 


TRESPASS. 


See  Justificatkm, 

VARIANCE. 

AssumpsU, — The  declaration  stated,  that,  in 
consideration  that  the  plaintiff,  at  the  request 
c^  the  defendant,  would  sell  and  deliver  to  5., 
on  credit,  goods  of  the  price  to  an  extent  not  ex- 
ceedimg  100/.,  the  defendant  promised  the 
plaintiffs,  that  if  S,  did  not  pay  for  the  same, 
she  would  do  so  on  receiving  three  months' 
notice  requiring  payment.  At  the  trial  the  fol- 
lowing guarantee  was  proved : — *'  In  considera- 
tion of  your  supplying  5.  with  goods  to  the  ex- 
tent of  100/.,  1  undertake  to  pay  you  for  the 
same  if  he  does  not,  on  receiving  three  months' 
notice," 

Semble,  that  there  was  no  variance  between 
the  declaration  and  the  guarantee  proved ;  but, 
assuming  the  true  construction  of  the  guarantee 
to  be,  that  the  defendant  was  not  to  be  liable 
until  100/.  worth  of  goods  had  been  supplied, 
the  declaration  might  be  amended  accoroingly. 
Dimmock  v.  Sturla,  14  M.  k  W.  758. 

See  Consideration,  2. 

RECENT    DECISIONS  IN   THE  SUPE- 
RIOR COURTS. 

aSPORTBD  BY  BARRISTERS  OF  THB  BBYSRAL 
eOURTS. 

%0rlr  C&ancrllcrr. 

J3tt/cAar/  v.  Dresser.    Feb.  27,  and  March  10, 
1847. 

SUIT  AGAINST  JOINT-STOCK  BANKING  COM- 
PANY, (7  GEO.  4,  C.  46). — SUBSTITUTION  OF 
NEVrLY-APPOINTBO  REGISTERED  PUBLIC 
OFFICER. 

In  a  suit  against  a  joint'Stock  banking  com- 
pany constituted  under  7  Geo.  4.  c.  46]^  the 
plaintiff  is  not  required  to  obtain  an  order, 
or  to  file  a  supplemental  bill  for  the  purpose 
of  bringing  before  the  court  a  registered 
public  officer  appointed  subsequently  to  the 
filing  of  the  original  bill. 

Semble,  That  it  is  irregular,  after  notice  of 
such  substitution,  to  serve  the  original 
public  officer  toith  notice  of  motion  to  pro- 
duce documents  belonging  to  the  company. 

Mr.  Roll  said,  that  this  was  an  appeal  by  the 
plaintiff  from  the  Vice-Chancellor  of  England, 
who  had  refused  his  motion  for  the  production 
of  documents  under  the  following  circum- 
stances. A  bill  was  filed  against  the  Yorkshire 
Banking  company  in  the  name  of  the  defend- 
ant Dresser  as  its  then  regutered  pubhc  officer. 
The  latter  stated  in  his  answer,  that  one  Scott 
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had  been  since  substitnted  for  him  as  sueh 
officer;  and  in  reference  to  the  interrogatory  re- 
specting the  production  of  papers,  See,  ezpresa- 
ed  his  willingness  to  produce  them  wita  die 
consent  and  permission  of  the  company.  The 
plaintiff  then  moved  that  Dresser  or  Scott 
might  b^  ordered  to  produce  them,  but  his 
Honour  refused  the  motion  upon  the  grounds, 
as  it  was  stated,  that  the  first  was  no  longer 
such  officer,  and  that  the  second  was  not  oe* 
fore  the  court,  intimating  that  the  latter  objec- 
tion might  be  obviated  by  a  short  supplemental 
bill. 

Mr.  Bolt  submitted  that  such  a  course  was 
unnecessary.  It  was  expresslv  enacted  by  7 
Geo.  4,  c.  46,  that  a  suit  should  not  abate  or  be 
prefudiced  by  the  death,  removal,  &c.,  of  the 
public  officer,  and  he  referred  to  sections  4,  5, 
6,  &  9*  Such  a  proceeding  was  not  adopted  in 
the  case  of  corporations,  churchwardens,  or 
overseers,  where  a  notification  on  the  record 
was  all  that  was  required. 

Mr,  Baashawe  followed  on  the  same  side, 
and  urged  that  the  companv  was  the  substan- 
tial, and  its  officer  merely  the  nominal,  defend- 
ant. In  an  action  at  law  under  similar  circum- 
stances, it  was  only  requisite  to  enter  the  name 
of  the  new  officer  on  the  margin  of  the  record. 

Mr.  Stuart  was  proceeding  to  support  the 
Vice-Chancellor's  order,  when  it  was  repre- 
sented that  the  ouestion  had  arisen  at  the  Rolls 
in  the  matter  or  the  Manchester  Bank.  The 
case  was  therefore  ordered  to  stand  over  until 
the  following  seal  day  for  the  purpose  of  re- 
ferring to  that  case. 

lOth  March.  Mr.  Bacon,  for  Scott,  t|i^ 
newly-appointed  officer  who  had  been  servidp 
with  a  notice  of  motion,  argued  that  a  supple- 
mental bill,  as  suggested  by  the  court  below, 
was  necessary. 

Mr.  Stuart  and  Mr.  TiUotson,  for  Dresser;, 
contended  that  he  bad  been  irregularly  served 
with  notice  after  he  had  ceased  to  be  the  public 
officer  of  the  compan)r,  and  that  he  was  conse- 
ouently  entiUed  to  nis  costs  in  this  motion, 
lliey  mentioned,  that  in  the  case  of  Lord 
Mostyn  v.  Burdekin,  in  the  matter  of  the  Man- 
chester Bank  above  referred  to,  the  Master  of 
the  Rolls  had  made  an  order  to  carry  on  the' 
proceedings  in  the  name  of  the  new  officer. 

Mr.  Rolt  having  briefly  replied, 

The  Lord' Chancellor  said,  that  he  should 
make  the  order  for  the  production  of  the  papers, 
&c ,  but  should  not  make  any  order  for  the 
substitution  of  the  new  officer,  as  it  was  not  at 
all  necessary.  The  defendant.  Dresser,  must 
have  his  costs  of  this  motion,  but  without  pre- 
judice to  the  plaintiff  in  respect  of  them  as 
against  the  company.  The  bill  had  been  regu- 
larly filed,  and  it  was  improper  not  to  commu- 
nicate to  the  nhuntiff  at  once  the  fact  that  the 
defendant  haa  ceased  to  be  the  public  officer. 
It  might  or  it  might  not  have  been  strictiy 
reguliu'  to  serve  the  latter  with  the  notice  of 
this  motion,  but  having  chosen  to  put  in  an 
answer,  he  could  not  complain  of  the  result. 


Sttperitr  CmmU :  M9U$.^Vice  Q— CiffT  lUg^  Bruoi.    Qnmm*s  Beuek. 


In  re  Hare, 

TAXATION    OF    BILL.  —  CONSTRTTCTIOK    OF 

6  &  7  VICT.  c.  73,  8.  37. 

Where  three  parties  are  jointly  liable  to  a  hill 
of  costs,  and  a  judgment  is  obtained  for  the 
anumnt  in  an  action  against  one,  the  other 
tvo  are  not  precluded  by  such  judgment 
from  obtaining,  an  order  to  tax, 

Thb  petition  m  this  case  was  presented  to 
tax  the  bill  of  costs  of  Mr.  Hare,  who  had 
acted  as  the  solicitor  of  three  parties,  named 
John,  Joseph,  and  William  Cox,  in  relation  to 
various  matters  in  which  they  were  engaged  as 
nartners,  and  also  for  William  in  mattera  con- 
aticted  on  his  own  private  account.  The  bill 
was  made  out  and  delivered  to  the  three,  Mr. 
Hare  insisting  that  the  business  done  for  Wil- 
liam was  done  on  the  retainer  of  the  other  two. 
The  bill  not  having  been  paid,  an  action  was 
brought  against  the  three  for  recovery  of  the 
amount,  and  judgment  was  obtained  against 
William  by  aefauLt,  whereupon  John  and 
Joseph  presented  the  present  petition,  admit- 
ting their  liability  to  the  charges  relating  to  the 
particular  transaction,  but  disputing  the  allepred 
retainer  for  the  costs  charged  against  William 
penonally. 

Mr.  Ktndersleg  and  Mr.  Hitchcock,  for  the 
petition,  submitted,  that  in  order  to  render  a 
third  party  liable  for  costs  the  retainer  must  be 
clearly  proved,  and  that  at  aU  events  the  right 
to  have  the  biU  taxed  was  indisputable. 

,  Mr.  8,  Smith,  contrk,  urged  that  the  judg- 
ment obtained  against  Wilham  Cox  was  eqmd 
to  a  verdict  against  the  three,  and  that  two  out 
of  three  parties  joinUy  liable  could  not  obtain 
an  order  for  taxation,  unless  tbey  admitted  their 
liability  to  pay  the  whole  bill. 

The  Master  of  the  Rolls  said,  he  was  of 
opinion  the  bill  was  taxable,  and  that  the  judg- 
ment against  William  did  not  deprive  the  others 
of  a  right  to  tax,  and  that  with  regard  to  tiie 
retainer,  the  Master  was  competent  to  decide 
the  question,  so  that  it  was  not  necessary  to 
have  the  question  sent  to  law.  His  lordship 
ordered  that  William  Cox  should  be  served 
with  a  copy  of  the  petition,  and  said,  that  if 
Mr.  Hare  wished  it,  the  petitioners  must  con- 
less  judgment  in  the  action  at  law,  without 
pwjudice  to  the  question  of  retainer  and  right 
to  taxation. 


entered  Us  appearattoe,  had  ipme  aatL  «C  ike 
juriailiction.  On  tiie  bUl  bonjg  amrmMj  & 
court  made  an  order,  that  the  anbpaena  to  sb^ 
swer  the  amended  biU  should  be  served  on  the 
defendant's  solicitori. 

C.  Barber,  for  the  motion,  referred  to  tk 
26U1  and  29th  Orders  of  May,  1S45. 

Speed,  for  the  solicitors  of  the  defpiidant,  re- 
ferred the  court  to  the  case  of  the  Marquii  c/ 
Hertford  v.  Suisse,  9  Jurist,  1001. 

The  Vice-ChanoeUcr,  on  the  authority  of  tba: 
case,  refused  the  motion. 


Holnydv.  WyaU.    Feb.  26, 1&47. 

VSNDOB  AKD   PUBCHA8BB. PATHKBT  OF 

PUBCHASB   MONBT.^ — rNCX>llB  TAIC 

Upon  motion  for  payment  of  purchase  monof. 
with  interest,  into  court,  a  deduction  on  eo* 
count  qfthe  income  tax  was  not  atkmed  te 
be  made  part  of  the  order, 

Mr.  Pigott  made  ^e  usual  motion  on  hshstf 
of  the  purchaser,  for  leave  to  pay  his  purcfaasi 
money  and  interest  into  court,  the  amooat  doe 
for  the  income  tax  being  first  deducted. 

Mr.  Spenoe  resisted  the  dednctioa  cf  ^ 
amount  due  for  the  inconot^  tax,  whkk  the 
officers  of  the  court  had  nnammoody 
ought  not  to  form  any  part  of  the  onf 

The  Viee^Chameemr  said  he  mm 
making  the  order  as  prayed,  with  theilediMtion 
for  the  tax.  The  order,  without  this,  might  be 
taken. 


(Before  the  Four  Judges.) 
Poole  V.  Cowan.    Hilary  Term,  I&4; 

ASSUMPSIT. —  MONBY   HAD   AND 


iBixt'C'^tmxzTlax  iinijAt  3Bru(e. 
Sewell  V.  Oodden.    Feb.  24,  1847. 

APPBARANCB.— 29th  OBDBB,  1845. 

Where  a  subpcena  had,  by  order  ef  the  court, 
been  served  upon  the  solicitor  qf  a  dtfend- 
ant  out  qf  the  jurisdiction  of  the  court,  the 
plaintiff  cannot,  under  29M  Order  qfMay, 
1845,  obtain  leave  to  enter  his  appearance. 

This  was  a  motion  on  behalf  of  the  plaintifl^ 
to  enter  an  appearance  for  one  of  the  defend- 
ants, who  having  answered  the  original  bill  and 


BBCBITKU 

Cattle  belonging  to  A.,  imported  into  tiu 
country,  died  on  the  voyage,  and  weere  igi^- 
wards  disposed  cf  to  B.,  a  soap  hoUer,  whs 
was  to  make  whi  he  could  of  them,  ami, 
after  deducting  expenses,  to  render  am  ac- 
count to  A,  An  account  was  sftermards 
rendered,  which  was  alleged  to  he  /V«s- 
dulent. 

Held,  that  an  action  tf  indebitatus  assmopsk 
for  goods  sold  and  delivered  would  Kefw 
the  balance  due  from  B,  to  A.,  andiiisffsr 
the  jury  to  deciae  whether  more  was  due  fs 
A.  than  what  appeared  on  the  face  sf  tie 
aeeonnt  given  by  B. 

This  was  an  action  for  money  had  and  r- 
ceived  to  the  use  of  the  plaintiffl  Flea  m«  at- 
snmpsit,  and  payment  of  a  sum  of  money  isto 
court  The  ease  was  tried  befoie  Loni 
Denman,  C.  J.,  in  London,  last  Jmty.  Tk 
phuntiffwas  the  owner  of  26  ozca  nipartftj 
mto  this  oountiy,  which,  in  oonseqoeace  of  ^ 
state  of  the  weattwr,  died  on  the  voyage.  Whea 
the  vessd  arrived  in  ^  ThaoMs  the  csrmm 
of  the  oxen  wen  diapoaed  of  by  the  phsnlif  to 
the  detadant,  a  aoap  boiler,  for  faiin  to  ^^m 


SifMrvM*  CamtM  .•  Qbmk'j  BeMckr^Eschtquer^ 
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if  them  to  the  heat  adraalafe  he  ceuld,  and, 
iter  deducting  expeoees*  to  render  an  aoconnt 
Q  the  plaintiff.  It  appeared  in  evidence^  that 
he  defendant  disposed  of  the  carcases,  and 
endend  an  aoconnt  to  the  plaintiff,  whi^  was 
illeged  to  be  fraudulent^  and  evidence  was  ad- 
luced  to  show  that  the  defendant,  after  deduct- 
ng  all  his  leaaonable  expenses,  had  benefited 
o  a  greater  extent  than  he  stated  in  his  ac- 
xrant.  Upon  these  facts,  the  learned  judge 
eft  it  for  the  jury  to  say,  whether  the  deifend- 
int  had  received  a  net  produce  to  a  greater 
mount  than  the  sum  paid  into  court.  Verdict 
or  the  plaintiff. 

A  rule  nisi  was  obtained  for  a  new  tnal  on 
be  ground  of  misdirection. 

Mr.  Crowdir  and  Mr.  Ball  showed  cause. 
The  plaintiff  is  entitled  to  recover  in  this  form 
if  action.  If  the  defendant,  after  the  lapse  of 
.  reasonable  time,  refuses  to  account,  or  de- 
[vers  a  fraudulent  account,  it  may  be  presumed 
le  has  received  the  money  for  the  goods,  which 
3  money  received  te  the  use  of  the  plaintiff. 
hmter  v.  fVaisk.^ 

Mr.  fVkiiehurst  and  Mr.  Bramvfell  control, 
["he  defendant  would  be  liable  to  the  plaintiff 
or  not  properly  accounting  for  t)ie  proceeds  of 
he  8ale,^ut  he  is  not  liable  in  this  form  of 
ction.  the  agreement  was  for  the  price  of  the 
It  of  the  oxen,  but  the  money  proved  to  be  re- 
aved  was^fbr  a  manufactured  urticle.  It  is 
aid,  in  Harvey  v«  Arckbold,^  that  in  an  action 
>r  money  had  and  received,  the  plaintiff  must 
^ve  evidence  of  a  particular  sum  to  which  he 
s  entitled.  They  cited  Nightin^al  v.  Demsme,^ 
^eott  V.  Milier*  miUams  v.  Vines*  BoviU  v. 
iammandJ 

Lord  Denman,  C  J.  I  think  the  case  was 
»roperly  left  to  the  jury,  and  it  is  in  accordance 
^th  all  the  cases  cited,  except  the  dictum  of 
iOrd  Tenterden,  in  Harvey  v.  ArcKbold,  "that 
be  plaintiff  ought  to  ^ve  evidence  of  the  par- 
icukr  sum  he  was  entitled  to  recover;'*  which, 
think,  was  an  observation  not  required  to  be 
sade  by  the  facts  of  that  case.  Here  the  de- 
sndant  buys  certain  g^oods  of  the  plaintiff,  and 
)  to  render  an  account  of  the  proceeds  of  the 
ale,  and  when  he  has  done  that,  I  think  any 
alance  in  fevonr  of  the  plaintiff  is  money  had 
nd  received  to  the  use  of  the  plaintiff.  It  was 
vident  the  account  was  falsified  in  several  par- 
iculars,  and  therefore  it  was  for  the  jury  to 
raw  the  inference  as  to  what  was  due  to  the 
laintiff  in  the  best  manner  they  possibly  co*ild. 

Mr.  Justice  Patteson.  The  agreement  here 
{,  that  the  defendant  should  pay  to  the  plaintiff 
iie  net  produce  of  the  sale  of  those  animals, 
nd  it  has  been  said  that  a  special  action  for 
on-accounting  is  the  proper  remedy :  but  it 
eing  proved  Uiat  there  was  a  balance  in  the 
anas  of  the  defendant,  I  think  the  question  of 
mount  was  properly  left  to  the  jury. 

Mr.  Justice  Cokndge,    There  appear  to  be 


two  questions, — first,  had  any  money  been  re- 
ceived by  the  defendant,  ana  secondly,  what 
was  the  amount  ?  An  account  was  rendered, 
and  the  conduct  of  the  parties  rendered  the 
matter  beyond  doubt  that  some  money  was 
received.  Then,  as  to  the  amount,  the  plamtiff 
is  not  bound  by  the  defendant's  account,  and  if 
the  jury  are  of  opinion  that  more  has  been  re- 
ceived than  has  been  paid  into  court,  I  think 
the  plaintiff  is  entitled  to  the  verdict. 

Mr.  Justice  Erie,  I  am  of  the  same  opinioB. 
I  think,  upon  these  facts,  that  the  defisudaat 
would  be  liable  in  an  action  for  money  had  and 
received,  and  the  amount  was  properly  left  to 
the  jury. 

Rule  discharged. 


•  Starkie,  224.      ^  3  Bam.  &  Cress.  626. 

•  5  Burr.  2589.         *  3  Bing.  N.  C.  811. 
«  6  Q.  B.  R.  355.    '  6  Bam.  &  Cnn.  149. 


Cobhett  V.  OldfieJd.   Hilary  Term,  Feb.  1,  1847. 

AFFIDAVIT.— ADDITION. — JURAT. — COBTB. 

When  there  is  a  defect  in  the  jurat  of  an  qffl' 
damt  the  cowrt  wiU  discharge  the  rule  «»(& 
costs. 

In  an  affidavit  made  by  several  deponents  the 
name  of  one  %Das  written  against  the  jurats 
but  it  did  not  appear  that  he  was  the  person 
making  the  afidamt.    Held,  insi^ffieienL 

An  affidavit  must  contain  the  addition  of  each 
deponent. 

This  was  a  rule  calling  on  the  defendant  to 
show  causd  why  an  attachment  should  not 
issue  against  him  for  having  obstructed  senrice 
of  the  process  of  the  court. 

JVMte  showed  cause,  and  objected  that  the 
addition  of  one  of  the  deponents  who  swore  to 
the  attempt  to  serve  the  writ,  was  not  stated 
in  the  affidavit  upon  which  the  rule  was  ob- 
tained. He  cited  Rex  v.  Justices  of  Carnarvon, 
5  N.  &  M.  481 ;  Reg.  Gen.  H.  T.  4  W.  4; 
T.T.  IG.  4;  8  Price,  601;  Reg.  y.  Reeve,  4 
Q.  B.  rep.  211. 

PMick,  C.  B.  The  rale  must  be  discharged^ 
but  without  costs. 

White  then  submitted  that  there  was  also  an 
objection  to  the  jurat,  and  upon  that  he  wae 
entitied  to  discharge  the  rule  with  costs.  The 
objection  was,  that  the  name  of  one  of  the  de- 
ponents was  written  opposite  the  jnrat,  but  was 
not  mentioned  in  it,  nor  was  he  in  any  wof 
identified  as  one  of  the  persons  making  the  am- 
davit.  Frost  v.  Hayward,  10  M.  &  W.  673  ; 
Blttckvell  V.  Allen,  7  M.  &  W.  146. 

Pashley,  contr^,  submitted,  that  on  mere  tech- 
nical objections  the  court  would  not  discharge 
the  rule  with  costs. 

Pollock,  C.B.  We  are  boimd  by  the  autho- 
rities, and  I  must  add  that  I  do  not  regret  that 
the  court  has  come  to  that  determination. 

Parke,  B.  Attorneys  blundered  sooflen, 
that  we  said  wo  would  in  future  give  costs,  and 
we  must  keep  to  our  word. 

Rule  discharged  with  coato. 


562      Chancery  SUiiMgs.'-Proeeedkigs  in  ParUament.'^Lvai  ObUmay.^S^iar's  Bsk. 
CHANCERY  SITTINGS. 


April  13 
.     .  14 


*i«aKter  of  tte  KoUk. 

AT  WESTMIMSTIR. 

I  IUmuotD||[  Petitions. 

15     Motions. 

Petitions   in   the    General 
Paper. 

I  Pleas,  Demurrers,  Csuses, 
Further  Directions,  and 
Exceptions. 

Motions. 

24  1  Pleas,  Demurrers,  Causes, 
.  S6  y     Fur.  Directions  snd'Ez- 
,  S7  I     oeptions. 
.  28  j 

,  29     Motions. 

Pleas,  Demurrers,  Causes, 


Tnesdajr  • 
Wednesday 
Thuradaj  • 

Friday  *.    . 

Saturday     • 
Monday 
Tueaday     . 
Wednesday 
Thursday   . 

Friday 
Saturday    • 
Monday 
Tuesday     . 
Wednesday 

Thursday    . 

Friday 

Saturday    • 

Monday 

Tuesday     . 

Wedoesdsy 

Thonday  . 

^  .,  ^1  Petitions  in  the  General 

Friday   ....    7  J     p^^^^^ 

Saturday    ...    7    Moaons. 

Short  Causes,  Consent  Causes,  and  Conaent  Pe- 
titions erery  Saturday  at  the  sitting  of  the  court. 

Notice. — Consent  Petitions  must  he  presented, 
tad  copies  left  with  the  secretary,  on  or  before  the 
Tbanday  preceding  the  Saturday  on  which  it  is 
4ntmided  tber  should  he  heard. 


May  1 
.  .  3 
.  .  4 
.  .  5 
.    .    6 


Further  Directiona,  and 
Exceptions. 


PROCEEDINGS  IN  PARLIAMENT  RE- 
LATINO  TO  THE  LAW. 

ilKottfie  of  ftorlTf . 

NEW  BILLS  IN   PROOBB88. 

Repeal  of  Insolvency  Jurisdiction  of  Courts 
of  Bankruptcy,  Abolishing  Court  of  Review, 
and  Reducing  Number  of  Commissioners. 
(No.  2.)     In  Committee.    Lord  Brougham. 

Markets  and  Fairs  Clauses.— Public  Under- 
takings  Clauses.  —  Gas  Works  Clauses.— 
Waterworks  Clauses,— Passed. 

Indemnity.    For  2nd  reading. 

Commons  Inclosure,  No  2.  For  2nd 
reading. 

The  House  will  assemble  on  the  15th  April, 
in  the  new  building,  her  Majesty  havrng  as- 
signed that  portion  of  her  palace  for  theuse 
of  their  lordships. 


Qotttfe  of  Commottf. 

NSW  BILLS   IN   PROORB88. 

In  Committee. 
Mr. 


City  Small  Debts  Court. 
Mr.  Masterman. 

Law  of  Rulways.    For  2nd  reading. 
Strutt 


Agricultural  Tenant-right.     In  Committee. 
-.Strutt. 


Mr 

Roman  Catholics  Relief. 
Mr.  Watson. 


In  Committee. 


Pi<ra«  and  Charitable  Property.  '.For  2ad 
reading.    Lord  J.  MaonerB. 

Rating  Small  Tenements.  For  tod  rta&a^. 
Mr.  Wad^ngton. 

For  the  Speedy  Trial  and  PamahnieBt  cf 
Juvenile  Offenders.  For  2nd  reading.  Ss 
John  Pdcington. 

To  Encourage  life  Inaoiance.  For  Sad 
reading.    Mr.  Godson. 

Lunatic  Asylums  Regnlatiofii.  Atloney- 
General. 

Indosure  Act  Amendment.    Sir  F.  Theses. 

Health  of  Towns.  For  2nd  reading.  Lord 
Morpeth. 

Towns  Improvement  Qauaea.  For  2i^ 
reading. 

This  House  will  meet  on  the  12th  April 


LEGAL  OBITUARY. 


1847,  March  3.— Turner  Preacott,  of  Maa- 
chester.  Solicitor,  aged  41. 

March  9.— George  Famn,  jnn.,  of  lincoln't 
Inn,  Barrister-at-Law,  aged  37.  Calkd  to  tJie 
bar  29th  Jan.,  1836. 

March  9.  — C.  S.  Short,  of  the  Oapham 
Road,  Solicitor,  aged  40. 

March  14.— John  Gross,  of  Ipewicii,  Soli- 
citor, aged  41. 

March  18.  — William  Ward,  of  Boraian, 
Staffordshire,  Solicitor,  aapd  35. 

March  19.— R.  F.  Hindle,  of  Alston,  Soli- 
cito,  aged  31. 

Afarc*  21.— William  FeQowea,  of  DndUy, 
Worcestershire,  Solicitor,  aged  87,  the  father 
of  the  profession  in  that  town,  where  be  had 
practised  for  more  than  50  years. 

March  23.— John  Ascrof^  of  Oldham,  Ua- 
cashire.  Solicitor. 

March  25.— Henry  Edmpndes,  of  the  Middle 
Temple,  formerly  Deputy  Clerk  of  the  Pca«  of 
the  CounW  of  Middlesex,  aged  39,  caDed  to  the 
bar  24th  April,  1840. 

March  27.--T.  Bailey,  of  Cheater,  S<^icrtor, 

March  29.— William  Uoyd  Roberta,  of  Car- 
narvon.  Solicitor,  aged  51. 

April  5.— Alexander  Raddyffe  SadebotUxn, 
of  Lincoln's  Inn,  Barrister-at-Law,  aged  74, 
the  eminent  conveyancer. 


THE  EDITOR'S  LETTER  BOX. 


"  A  Constant  Reader  *'  inquires,  whether  the 
officers  of  a  friendly  society,  with  the  consest 
of  a  majoritv  of  the  members,  can  legally  invtst 
the  monies  belonging  to  the  society  in  the  pur- 
chase of  freehold  property,  the  renu  andprvifit^ 
thereof  to  be  applied  for  the  benefit  of  sndi 
society  ?  And  whether  they  can  legally  iavest 
monies  upon  mortgage  of  r^  property,  the  io* 
terest  to  be  applied  for  the  benefit  of  tlie  society  ? 
The  rules  of  the  society  being  silent  thereon. 

We  are  obliged  to  a  "  Youuff  Subscriber  ** 
for  the  trouble  he  has  taken,  and  will  attend  to 
the  points  he  mentions. 

Erratum.  —  Conner  Court  Judges,  p.  521 
ante,  for  Turner,  rtoa  W.  Fomer. 


DIGEST,  A*ND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  APRIL  17,  1847. 


**  Quod  magii  ad  wos 
Peitinet,et  nescire  malum  ett,  agitamuaJ 


HORAT. 


CONSTRUCTION  OF  THE  COUNTY 
COURTS  ACT. 


We  continue  to  receive  innumerable 
communications  relating  to  the  County 
Courts  Act,  and  the  construction  to  be 
put  upon  its  unintelligible  and  discordant 
provisions.  To  the  most  urgent  of  the 
points  mooted  we  propose  occasionally  to 
refer,  even  at  the  hazard  of  repeating  some 
observations  familiar  to  our  readers. 

As  might  have  been  anticipated,  diffi- 
culties begin  already  to  be  felt  in  carrying 


It  has  been  already  noticed,*  that  the 
late  act  contains  no  prohibitory  clause — in 
other  words — that  it  is  not  compulsory  on 
a  plaintiff  to  sue  in  the  County  Courts  in 
any  case  in  which  he  might  have  brought 
his  action  in  the  superior  courts  before  the 
passing  of  the  Act  9  &  10  Vict.  c.  95.  It 
follows,  that  a  plaintiff,  who  now  brings  his 
action  in  one  of  the  superior  courts,  for  a 
debt  or  other  cause  of  action  cognizable  by 
the  County  Court,  runs  no  risk  of  being 
defeated,  or  met  by  a  plea  in  bar  to  the 
jurisdiction  of  the:  superior  court,  or  by  a 
summary  application  to  the  court  in  which 
the  action  is  brought  to  stay  the  proceed- 


the  act  into  operation,  and  there  is  a  uni 

versal  feeling  of  uncertainty  with  respect !  ings.  The  only  danger  threatening  a  plain- 
to  the  cases  falling  within  its  enactments,  tiff,  who  prefers  proceeding  in  one  of  the 
which  causes  a  partial  suspension  of  pro-  superior  courts  for  a  cause  of  action  withia 
ceedings  for  the  recovery  of  debts  under  the  jurisdiction  of  the  County  Court  is^ 
20^  This  effect,  however,  we  apprehend '  that  he  recovers  no  costs.  A  successful 
will  be  of  temporary  duration.  To  say  no- '  plaintiff,  suing  in  one  of  the  superior  courts 
thing  of  higher  considerations,  the  cmolu-  for  a  cause  of  action  cognizable  in  a  County 
ments  of  the  judges  and  other  officers  be-  Court,  is  liable,  in  certain  cases,  and  under 
longing  to  the  County  Courts,  depend  upon  '  certain  circumstances,  to  have  his  judg* 
the  facilities  and  inducements  afforded  to  ment  curtailed  of  the  amount  to  which  he 
suitors  to  prosecute  their  claims  under  the  was  heretofore  entitled,  according  to  the 
recent  act,  and  we  have  no  doubt  every !  statutes  and  the  practice  of  the  superior 
legitimate  encouragement  will  be  held  out  j  courts,  for  his  costs  and  charges  in  the 
to  plaintiffs  to  resort  to  the  newly  es-  action.  This  is  the  utmost  extent  to 
tablished  tribunals.  The  superior  courts  ,  which  a  successful  plaintiff's  interest  can 
of  common  law,  on  the  other  hand,  have  be  compromised  by  continuing  to  sue  in 
long  since  ceased  to  exhibit  the  jealousy  j  one  of  the  superior  courts ;  and  he  can  in 
formerly  manifested  upon  any  interference  !  no  case  be  called  upon  to  pay  the  defend- 
ant's costs.  He  recovers  the  amount  of 
his  verdict  precisely  in  the  same  manner 
as  he  did  before  the  act  of  last  session 
came  into  operation,  and,  as  we  have  just 
intimated,  there  are  a  great  variety  of 
cases  in  which  a  plaintiff,  suing  in  one  of 


with,  or  attempted  abridgement  of,  their 
jurisdiction.  Indeed,  on  the  contrarjs  the 
desire  of  the  judges  of  the  superior  courts, 
for  several  years  past,  seems  to  have  been, 
rather  to  rid  themselves  oi'  the  burthen  of 
business,  than  to  extend  the  limits  of  their 
jurisdiction.  How  this  has  happened  we 
shall  not  stop  now  to  inquire. 
Vol.  xxxtii.  No.  997. 


Anie,yo\.  32,  p.  593. 
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the  superior  courts,  is  still  entitled  to  re- 
cover costs  froRi  the  defendant,  although 
the  nature  and  amount  of  the  claim  might 
have  entitled  the  plaintiff  to  proceed  by 
plaint  in  the  CpuRty  .Q»uct. 

The  i2Siha^6mmvm^f0m^M.iSm 
all  actions  which  might  have  been  brought 
in  any  of  the  superior  courts  before  the 
passing  Afiliis  »cC  may  itii  be  brou^t  in 
the  superior  courts,  where  the  plaintiff 
dwells  more  than  twenty  miles  fitmi 
the  defendant,  or  vrhere  th«  caitae  «f 
action  did  not  arise  wholly,  or  in  some  ma- 
terial point,  within  the  jurisdiction  of  the 
court  in  which  the  defendant  dwells  or 
carries  on  his  business  at  the  time  of  the 
action  brought,  or  where  an  officer  of  the 
County  Court  shall  be  a  party. 

We  concur  with  some  of  our  corre- 
spondents, that  this  section  is  pregnant  with 
dffficukies,  and  affords  abundant  materials 
for  litigation.  We  are  asked,  if  it  is  di- 
rectory, or  ^fAy  permissive  ?  if,  in  any  of 
tlie  events  apeciiied,  the  plaint  iff  mtf^/ bring 
his  action  in  the  Mtperior  court,  or  may  re- 
sort to  the  County  Court,  or  to  the  Su- 
perior Court,  at  Ikts  option.  Tlic  language 
of  the  statute  is,  that  all  such  actions 
and  proceedings  may  *'be  brought  and 
determined  in  any  such  Superior  Court,  at 
the  election  of  the  party  suing  or  proceed- 
ing, as  if  this  act  had  not  been  passed;'* 
and  we  cannot  see  how  effect  can  be  given 
to  these  words  by  any  other  construction 
than  that  which  enables  a  plaintiffj  in  any 
of  the  tlu«e  eveirts  contemplated,  to  pro- 


The  only  portion  of  the  statute  which 
bears  upon  the  question  is,  the  129th  sec- 
tion, which  enacts,  that  if  any  action  shall 
be  commenced  in  any  of  the  Superior 
CbMU»  £>v  Mr  caiw?  <oAer  than  those 
infmrn  9fmc3M  in  tht  188tb  section,)  for 
which  a  plaint  might  have  been  entered  io 
the  Coumy  Court*  and  a  verdict  shall  be 
ftuad  £ar  the  filaintiC  fer  a  sum  less  than 
20/.  in  contract,  or  less  than  o/.  in  tort,  the 
plaintiff  rfiall  have  judgment  to  recorer 
such  Sam  only,  and  no  costs  ;  and  if  a  ver- 
dict shall  not  be  found  for  the  plaintiff,  the 
defendant  shall  be  entitled  to  his  costs  as 
between  attorney  and  client,  unless,  in 
either  case*  the  judge  who  tries  the  cause 
certifies,  on  the  back  of  the  record,  that 
the  action  was  fit  to  be  brought  in  the  Sa- 
perior  Colirt. 

It  appearsto  beas  plain  asanythii^  in  At 
act,  the  defendant  can  have  no  opportunity 
of  showing  that  the  plaintiff  suing  in  the 
Superior  Court  selected  the  wrong  tribonai, 
until  the  result  of  the  trial  is  ascertatocd. 
Although  no  qusstion  should  arise  as  te 
the  plaintiff  dwetling  more  than  tveoTf 
miles  from  the  defendant,  or  the  cause  at 
action  arising  wholly,  or  in  some  miteriaf 
point,  within  the  jurisdiction  in  wbiA  tbe 
defendant  dwells  or  carries  on  bitbosukeaa, 
still,  until  the  cause  has  been  tried*  tt  k 
irojwssible  to  know  whether  the  judge  who 
tries  it  will  consider  it  to  be  an  action  fit 
to  be  brought  in  the  Superior  Com^  Id 
us  assume,  however,  that  the  trial  has 
taken  place,  and  a  verdict  is  found  for  the 
"        '  in 


eeed  by   action  in  one   of  the   Superior  I  plaintiff,  for  less  than  201.  in  an  action  of 

Courts,  or  by  plaint  in  the  County  Court,  contract,  or  less  than  5/.  in  tort,  and  the 

J.         .  r,,.      ,  ^     -        .  judge  wlio  tried  the  cause  refuses 


at  his  discretion.  The  defendant' has  no 
voice  in  the  matter.  If  he  means  to  resist 
the  claim,  he  must  be  prepared  to  attend 
at  Westminster,  or  at  Whitechapel,  or  at 
any  one  of  the  three  hundred  places  at 
which  County  Courts  are  to  be  holden 
throughout  the  kingdom,  to  which  the 
plaintiff  has  thought  fit  to  summon  him. 
The  plaintiff,  as  we  understand  the  act,  is 
at  liberty  in  every  case,  whatever  may  he 
the  nature  or  extent  of  his  claim,  to  take 
upon  himself  the  responsibility  of  suing  in 
one  of  the  Superior  Courts,  rattier  than  in 
the  County  Court.  Now,  supposing  the 
plaintiff  to  proceed  in  one  of  the  Superior 
Courts,  when  he  might  and  ought  to  have 
sued  in  a  County  Court,  how  and  wheti  is 
the  defendant  to  question  the  exercise  of 
^he  plaintiff's  discretion  in  selecting  the 
5wdft^tUklrt«||  This  is  a  point  of  ob- 
y^on  which  the  act  of  parlia- 


Co  cer- 

tify  that  the  action  was  fit  to  be  brought 
in  the  Superior  Court — what  then  ?  ^fte 
plaintiff  is  still  entitled,  in  any  event,  to 
recover  the  amount  of  his  Ycrdict,  and  he 
is  entitled  to  his  costs,  as  in  ordinary  case^ 
in  any  of  the  events  specified  in  the  i28th 
section.  Should  tbe  appUcation  on  the 
part  of  the  defendant  then  be,  to  enter  a 
suggestion  to  deprive  the  plaintiff  of  costs, 
or  by  motion  to  stay  the  proceedingSt  vyioo 
payment  of  tlie  amount  of  the  verdict,  with* 
out  costs  ;  in  either  case,  when  must  the 
application  be  made  ?  Will  it  be  in-tinie 
after  judgment  lias  been  signed,  or  after 
execution  has  issued?  Is  the  defendant 
to  show,  in  the  first  instance,  that  the 
plaintiff  is  not  within  any  of  the  three  ex- 
ceptive provisions  contained  in  the  128th 
section ;  or,  is  the  plaintiff,  in  answer  to 
the   defendant's  application,  to  show  that 


\   >^\^/V^P***'^^^*^^^'^^*'*'*^'^5'^^"^W^      case  falls  within  one  of  the  causes  spc- 


CoiutmeiUm  oftke  County  Cowrts  Ad, -^  Sales  ly  AuetUm. 


ified  in  the  128t1i  secdoa^  And  that  lie 
m»  therefore  justified  in  resorting  to  the 
up&rior  Court  ?  If  the  plainiil^  by  efi- 
svit,  estabUaiiM  a  prmafiteie  case,  sbowr- 
ig  hmmeWto  he  «nthin  the  exceptive  pro- 
isions,  is  the  defendant  to  be  allowed  to 
Dswer  the  plaintiff's  affidavit?  A^n, 
jpposing  the  plaintiff  desires  to  establish, 
r  the  defendant  to  negative  the  allegation, 
lat  '<  the  plaintiff  dwells  more  than  twenty 
kiles  frooB  the  defendant*"  to  what  period 
oea  the  provision  peier  ?  Is  it  applicable 
1  ^e  tiaoe  when  the  cause  of  action  ac- 
ruedy  or  to  the  time  when  the  action  is 
rouglit^  or  to  the  time  when  the  affidavit 
I  made  ?  Or,  suppose  the  plaintiff  desires 
0  prove,  that  <<  the  cause  of  action  did  not 
rise  vfboAyf  or  in  some  material  point, 
Rttfam  the  jflHrisdiction  of  the  court  in 
rbich  ^e  defendant  dwells  or  carries  on 
QStoess  at  the  time  of  action  brought,**  on 
rhat  principle  is  the  court  to  decide  the 
aateriality  of  points  ^pon  affidavit? 

With  respect  to  the  provision,  that  'Mf 
he  verdict  shall  oot  be  found  €ar  the  plain- 
iff,  the  defendant  shall  be  entitled  to  his 
;osts  as  between  attorney  and  client  "  how 
s  the  court  to  ascertain,  when  the  pUiotiff 
hils  to  prove  any  cause  of  action,  that  the 
iction  was  for  a  cause  for  which  a  plaint 
night  have  been  entered  in  the  Couuty 
i^lourt  ?  A  plaintiff  brings  an  action  for 
mUquiditfed  damages^  he  fails  to  establish 
my  right  of  action,  and  is  nonsuited,  or 
las  a  verdict  against  him ;  who  can  say 
irhat  amount  of  damages  he  would  have 
>een  entitled  to,  if  he  could  have  main 
ained  bis  action  ?  How  is  it  possible  to 
letermine  in  such  a  case  that  the  cause  of 
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at  Liverpool  'with  105  plaiAts;  and 
Mr.  Moylan,  in  Westminster,  witli  S3 
plaints.  Some  of  the  new  judges  have 
appointed  separate  clerks  for  eadb  court 
town,  whilst  others  have  appointed  a  sing^ 
clerk  for  the  district,  leaving  it  to  him  to 
nominate  assistants.  It  hi»  been  stated 
that  Arthur  John  Landor,  Esq.,  aharrister 
of  nearly  seven  years'  standing,  lias  undev* 
taken  the  office  of  High  Bailiff  in  the  Nor- 
folk district  1  Wliether  tliis  sliould  be  coa* 
sidered  infra,  dig.  by  the  bar  we  shall  not 
take  upon  us  to  determine. 


SALE  BY  AUCTION  WHEN  VOID 
BY  THE  VENDOR  EMPLOYING 
A  PUFFER. 


Tub  distinction -which  exists  at  law  and 
in  equity,  when  the  vendor  employs  a  per- 
son to  bid  at  a  sale  by  auction,  was  care- 
fully oKamined,  and  accurately  defined,  hi 
a  case  in  the  Court  of  Exchequer,  which 
has  recently  been  reported.^ 

In  the  case  referred  to,  an  action  was 
brought  against  the  auctioneer,  to  recover 
back  the  deposit  paid  upon  the  sale  of  cer- 
tain leasehold  premises.  The  auctioneer 
announced  that  the  sale  was  to  be  '^  with- 
out reserve,"  but  is  appeared  that  an  agent 
of  the  vendors  emp4oyed  a  person,  who  at- 
tended and  bid  to  enhance  the  price. 

On  the  part  of  the  defendant  it  was  con- 
tended, that  there  was  a  well-established 
rule  in  equity,  that  one  person  may  be  em- 
ployed by  the  vendor  as  a  bidder  to  protect 
the  property  irom  going  beiow  its  real 
value,  and  tluvt   the  same  rule  ought 


to 
iCtion  was  one  ibr  whicli  the  plaintiff  would  |  prevail  at  law.  On  the  other  hand,  it  Wfis 
Mive  had  an  adequate  remedy  by  plaint  in  insisted  that  at  law  any  secret  bidding  on 


he  County  Court? 

We  have  not  gone  through  a  ttthe  of  the 
iliestlons  which  arise  upon  tlie  construe- 
ion  of  the  two  short  sections  to  which  we 
referred.      Before    tliose   doubtful 


behalf  of  the  seller  is  a  fraud  and  imposition 
on  the  purchaser,  and  avoids  the  contract. 
Baron  Parke,  ia  his  judgment,  observed* 
that  it  did  appear  from  tlie  cases  decided 
in  equity,^  that  the  emplo}'ment  by  the 
vendor  ot  one  person  to  bid,  in  order  to 
protect  the  property,  was  not  fraud,  al- 
though the  fact  might  not  be  notified  to 
the  purchaser.  In  law  it  was  otherwise; 
Lords  Mansfieldy  Kenyan,  and  Tetderdem 
had  fdl  held,  that  where  a  seller  empl<^8'a 
bidder,  the  fact  ooglit  to  be  notified  to  the 
public.^    Law  and  equity  were  agreed  in 


lavc 

loiots  are  disposed  of,  a  fresh  crop  of  diffi- 
mlties  wdl  spring  up,  and  we  have  no 
bubt  points  arising  out  of  the  Countp^ 
Courts  Act,  will  furnish  *a  very  consi- 
lerable  addition  to  the  ordinary  business 
if  tlie  common  law  courts. 

Meanwhile,  the  daily  newspapers  con- 
pin  very  imposing  accounts  of  the  opening 
if  the  new  courts,  especially  in  the  metro- 
lolitan    districts    and    tlie    large    towns. 

(dr.  Starkie  commenced  in  the  Clerken-  vs   ,  ,^    .  «, 

veil  district  with  an  entry  of  147  P^a>«^ts ;  ^»^^»  2  Coll.  279  i  Meadows  v.  Tamer,  6 
tfr.  Sergeant  Manning,  at  the  Tower  ^  f^^J;^^  ^  ^astfe.  6  T.  R.  6i2;  Wheeler 
Camlets,  with  146  plmnts;   Mr.  Lowndes,  I  ^  Collier,  Moo.  &  Mai.  123. 

H  H    2 


»>  Tkometi  V.  Haines,  15  M.  &  W.  367. 

"^  Bramley  v.  AH,  3  Ves.  619 ;  Woodward  v. 
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this,  that  if  more  than  one  person  be  em- 
ployed to  bid,  it  amounts  to  fraud,  as  the 
employment  of  more  than  one  cannot  be 
necessary  for  the  protection  of  the  pro- 
perty, and  must  only  be  to  enhance  the 
price.  The  courts  of  law  and  equity  also 
agreed  in  holding,  that  where  it  is  an- 
nounced the  sale  is  to  be  *'  without  re- 
serve," if  a  person  be  employed  to  bid,  the 
sale  is  vitiated,  inasmuch  as  the  vendor 
adopts  the  step  he  had  undertaken  not  to 
take.  It  was  not  necessary  in  the  present 
case,  therefore,  to  decide  that  a  sale  would 
be  invalid  if  the  vendor  employed  a  person 
to  buy  the  property  in.  It  was  enough  to 
say,  that  at  a  sale  announced  to  be  ''with- 
out reserve "  a  person  was  employed  to 
puff. 

The  other  barons,  in  concurrence  with 
these  views,  decided  that  the  sale  was  void, 
and  the  plaintiff  entitled  to  recover  back 
his  deposit. 


STATUTE  OF  LIMITATIONS, 


WHBN  BARRED   BY   ACTION   IN  ANOTHRR 
COURT. 

A  DBMURRBR  was  argucd  before  Mr.  Justice 
Wightman  and  Mr.  Jastice  Crestweif,  the 
judges  who  went  the  last  Northern  Qreuit. 
Mr.  Unthank  appeared  for  the  plaintiffs,  Mr. 
Addison  for  defendant,  on  the  20th  November, 
1846,  at  Sergeant's  Inn  Hall.  The  judgment 
was  ffiven  by  Mr.  Justice  Wightman,  at  his 
ChainDers  in  Rolls  Garden,  on  the  25th  of 
Feb.  1847,  as  follows  :•— 

"This  was  an  action  of  assumpsit  for  money 
had  and  received,  and  upon  an  account  stateo, 
and  was  brought  into  the  Court  of  Pleas  at 
Durham. 

"  The  defendant  pleaded  a  set-off  of  a  debt 
on  simple  contract,  to  which  the  plaintiff  re- 
plied, tnat  the  debt  in  the  plea  mentioned  did 
not  accrue  to  the  defendant  within  six  pars 
next  before  the  commencement  of  that  suit. 

"  The  defendant  rejoined  by  showinff  a  writ  of 
summons  sued  out  of  the  Court  of  Queen's 
Bench  in  July,  1844,  and  continued  regulurly 
down  to  a  time  subsequent  to  the  date  of  the 
plea,  and  averring  that  the  writ  of  summons 
was  issued  for  the  recovery  of  the  debt  men- 
tioned in  the  plea,  and  witnin  six  yeara  from 
the  time  that  it  accrued. 

"  To  this  rejoinder  there  was  a  general  demurrer, 
on  the  ground  that  the  process  of  the  Court  of 
Queen's  Bench  was  not  available  as  an  answer 
to  a  replication  of  the  Statute  of  Ijimitations  to 
ajplea  of  set-off  in  an  action  in  the  Court  of 
Pleas  at  Durham. 

"  By  the  Statute  of  Limitations,  21  Jac.  1,  c. 
16,  8.  3,  all  actions  upon  the  case,  or  of  debt 
upon  contract  without    specialty,  are  to  be 


brought  within  tiz  yean  after  the  csnae  of  sodi 
action,  and  not  after. 

**  The  terms  of  the  statute  do  not  apply  to  the 
subject  matter  of  the  action,  but  to  toe  remedy. 
The  debt  eziata,  though  more  than  snx  years 
have  dapaed,  and  the  remedy  by  actioB  is 
gone. 

*'  The  plea  of  set-off  is  founded  apon  the  l3Ch 

sect,  of  2  Geo.  2,  c.  22,  '  that  whm  tbete  arc 

'  mutual  debts  between  the  plaintiff  and  the  de- 

'  fendant,  one  debt  may  be  set  off  againat  the 

other.' 

-<  The  atatote  of  set-off  aayvnoduiifr  of  m- 
tual  remedies,  bat  speaks  omv  of  mntaal  deks, 
and  construed  literally,  would  enable  a  defimd- 
ant  to  set-off  a  debt,  although  not  lecoverabk 
I  by  action.     But  it  has  always  been  considered 
.  that  a  debt  to  be  set  off  must  not  only  be  com- 
'  pletely  due,  but  that  it  must  be  recoverable  by 
,  action  as  well  at  the  time  of  the  comiDe&ce- 
,  ment  of  the  mat,  aa  of  the  plea  pleaded,  aad 
I  therefore  a  debt  not  recoveiaMe  by  raiaoB  ef 
the  Statute  of  I»imitation8  could  not  be  aet  off 
,  if  the  statute  were  replied.    Bemiagtom  v.  Ste^ 
vens,  2   Stra.   1271 ;   Chapole  v.   Dmnioti,  1 
Cromp.  &  Jerv.  1,  and  by  the  9  G.  4,  c.  14,  t. 
4,  it  is  expressly  enacted,  that  the  Statute  of 
Limitations,  (21  Jac.  1,  c.  16,  s.  3,)  and  tiiat 
act  shall  be  taken  to  applv  to  the  case  of  say 
debt  or  simple  contract  alleged  by  wiy  of  set- 
off either  by  plea,  notice,  or  otherwise; 

"  The  plaintiff  in  the  preaent  case  Jus  re- 
plied that  the  debt  mentioned  in  the  |dea  of 
set-off  did  not  accrue  within  six  yeax«  b^ore 
the  commencement  of  the  snit  in  the  Common 
Pleas  at  Duiliani— and  that  is  trne,  but  it  ^ 
accrue  within  six  yean  of  a  suit  commenced 
in  the  Queen's  Bench  at  Westminster,  aad 
pending  at  the  time  the  plea  waa  pleaded,  at 
shown  in  the  rejoinder. 

"It  was  therefore  a  subsisting  debt,  and  re- 
coverable by  action  at  the  commencement  d 
the  suit,  and  when  the  plea  was  pleaded,  aiui 
fulfils  all  the  requisites  of  a  debt  to  be  set-off 
It  could  not,  it  is  true,  be  recovered  bv  actioB 
the  Court  of  Common  Pleas   at  Dnrhaai, 


but  that  we  think  is  no  vahd  objeclioB  to  the 
right  to  set  it  off.  In  actions  in  many  infoior 
courts  debts  may  be  set-off  which  could  not 
have  been  recovered  there  by  action ;  and  if  a 
debt  under  such  circumstancea  as  the  prefeot 
could  not  be  set-off,  a  defendant  might  saSa 
a  hardship  which  it  was  the  object  of  the  sta- 
tute of  set-off  to  prevent.  A  plaintiff  reskfiag 
abroad,  and,  if  necessary,  giving  security  £pr 
costs,  might  recover  a  demand  against  a  ds- 
fcndant,  in  spice  ^f  a  cross  claim  to  a  &r  greater 
amount,  ana  which  the  defendant  had  endea- 
voured to  enforce  against  the  plaintiff  by  aT 
the  means  in  his  power,  but  without  ef&ct,  bom 
the  plaintiff's  continued  residence  abroad. 

"  The  present  case  is  novel,  bat  we  tee  ao 
sufficient  reason  to  doubt  the  defendant's  rigte 
to  set-off  the  debt,  which  is  recoverable  in  the 
Court  of  Queen's  Bench,  and  our  judgment, 
therefore,  is  for  him  upon  this  cfemuner.** 
Hutchinson  and  another  v.  Lax' 
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3HANCERY  SALARIES  AND  COM- 
PENSATIONS. 


In  stating  the  particulars  of  the  annual 
eturn  made  by  the  Accountant-General  of 
he  Court  of  Chancery ,•  we  noticed — 1st, 
he  payments  made  from  '<  T/ie  Suitors' 
Fund,**  and  2ndly,  those  made  from  the 
'  Suitors  Fee  Fund" and  thus  laid  before 
»ur  readers  the  mode  and  means  of  defray- 
ng  some  of  tha  salaries  of  the  judges  and 
»f  the  officers  of  the  Court  of  Chancery, 
ind  the  compensation  for  abolished  offices. 
The  compensations,  including  5,155/.  10«. 
>atd  to  the  late  officers  of  the  Court  of  Ex- 
chequer, amount  to  upwards  of  57,000/.  a 
^ear.  The  total  of  the  payments  for 
Alaries  and  compensations  from  the  Suitors* 
Pund  being  annually  71,548/.  As,  5d.;  the 
otal  of  those  from  the  Fee  Fund  136,177/. 
iOs.  Zd  ;  together  amounting  to  207,725/. 
L4«.  ed. 

The  salaries  of  the  Master  of  the  Rolls, 
ind  of  the  Vice-Chancellor  of  England,  are 
properly  paid  out  of  the  Consolidated 
Fund.  The  Lord  Chancellor's  emoluments 
formerly  consisted  entirely  of  fees,  many 
jf  which  were  abolished,  and  by  the  2  &  3 
NV.  4,  c.  122,  (intituled  "  An  Act  for  mak- 
Ing  provision  for  the  Lord  High  Chancellor 
if  England,  in  lieu  of  Fees  heretofore 
received  by  him,")  10,000/.  a  year  was 
directed  to  be  paid  to  his  lordship  as  a 
salary  out  of  the  Suitors'  Fund,  and  it 
forms  the  first  item  in  the  Accountant- 
General's  account.  Surely  that  salary, 
being  part  of  the  rightful  emoluments  of 
the  first  law  officer  of  the  crown,  ought, 
like  the  salaries  of  other  judges,  to  be  paid 
out  of  the  Consolidated  Fund,  and  the 
suitors  relieved  from  this  grievous  impo- 
sition. 

Out  of  the  same  public  fund  ought  also 
to  be  paid  the  salaries  of  tlie  Vice-chan- 
cellors Knight  Bruce  and  Wigram,  amount- 
ing together  to  10,000/.  a  year,  which  by 
the  4  &  5  Vict.  c.  52,  are  charged  upon 
and  paid  out  of  the  Suitors*  Fund.  And 
so  also  of  the  1 1  Masters  of  the  Court  of 
Chancery,  whose  salaries  and  compensa- 
tions amount  t(?  31,500/.  a  year,  at  present 
paid  out  of  the  Suitors'  Fund  and  Suitors 
Fee  Fund. 

We  heartily  hope  that  in  the  present 
session  Mr.  Watson's  motion  for  a  com- 
mittee of  inquiry  into  all  fees,  salaries,  and 
compensations  in  the  courts  of  justice  will 
be  granted,  and  that  when  the  salaries  and 


compensations  in  the  Court  of  Chancery 
are  brought  under  the  consideration  of  the 
committee  and  reported  to  the  House  of 
Commons,  the  suitors  and  their  fund  will 
be  relieved  therefrom,  and  the  enormous 
amount  of  fees  now  levied  upon  the  suitors 
in  order  to  create  the  Fee  Fund  will  be,  to 
a  large  extent,  if  not  wholly,  abolished. 


See  p.  617»  amte. 


COMPENSATION  TO   ASSESSORS   OF 
COURTS  OF  REQUEST. 

7b  the  Editor  of  the  Legal  Obserter, 

Sir, — ^As  one  of  the  assessors  of  the  late 
Court  of  Requests,  displaced  by  the  operation 
of  the  new  County  Courts  Act,  I  avsdl  myself 
of  your  paper  as  a  medium  for  sup^gesttng  that 
a  meeting  should  be  held  of  all  parties  circum- 
stanced like  myself,  with  the  view  of  urging 
upon  the  government  our  claim  for  compensa- 
tion. 

It  is  true  the  act  under  which  we  were  ap- 
pointed, the  7  &  8  Vict.  c.  96,  contained  a  pro- 
viso that  no  assessor  should  be  entitled  to 
compensation  for  the  loss  of  his  office  by  rea- 
son of  the  passing  of  any  general  act  for  the 
recovery  of  small  debts.  And  no  doubt  this 
would  be  urged  as  an  objection  to  our  claims. 

Whether,  under  the  peculiar  circumstances 
under  which  our  displacement  has  occurred, 
even  the  letter  of  the  act  would  bar  us  of  our 
claim,  may,  I  think,  be  open  to  question.  For 
although  the  County  Courts  Act  did  abolish 
the  courts  of  which  we  were  judges,  yet  o«r 
title  to  be  re-appointed  as  judges  of  the  new 
courts  was  distinctly  recognised ;  and  our  dis- 
placement from  office  is  therefore  less  to  be 
attributed  to  the  force  of  the  act  of  parliament, 
than  to  the  fiat  of  the  Lord  Chancellor,  in  the 
mode  in  which  he  has  thought  fit  to  exercise 
his  patronage. 

But  however  this  may  be,  there  can  be  little 
doubt  as  to  the  general  equity  of  our  claims. 
That  the  legislature  did  not  intend  that  we 
should  be  displaced,  except  ^n  the  ground  of 
incompetency,  (which  in  a  general  way  cannot 
be  alleged,)  is  too  evident  to  require  argument. 
And  the  express  declarations  (amounting  to 
positive  pledges)  by  members  of  the  govern- 
ment, when  the  bill  was  introduced,  recog- 
nised beyond  all  dispute  the  same  principle. 
I  do  not  now  mean  to  discuss  the  question 
how  far  good  faith  has  been  observed  in  this 
matter  towards  us — I  simply  advert  to  it  as 
proving  the  animus  of  the  legislature  as  re- 
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garded  o«r  right  to  the  appointments — and  our 
wq^ioMh  tidie  therefore  to  comp^nnsation  for 
the  loss  we  have  suffered.  Certainly  the  fact  of 
iSie  legislature  reserving  to  us  a  tide  to  be  re- 
appointed— making  an  exprese  exception  in 
favour  of  attorneys  (like  myself)  from  the  gene- 
ral rule  of  eligil^y-^ia  in  itself  an  a4naiaaion 
of  our  daima.  And  i£  tbese  claims  have  heen 
wrongfully  thrown  aside—  contrary  to  the  plain 
intention  (tf  the  legislature— ive  have,  I  think, 
good  ground  for  asking  for  compensation ;  and 
should  the  government  refuse  to  entertain  our 
demand,  I  cannot  but  think  that  parliament 
would  listen  to  us. 

Othelrwise  there  has  been  a  manifest  wrong 
done  to  us,  not  merely  in  misleading  us  with 
false  expectations,  but  in  inducing  us  to  sacri 
fice  other  objects  in  the  confidence  of  our  re- 
appointment ;  these  sacrifices  being  in  every  one 
case  attended  with  the  positive  loss  of  time, 
money,  and  valuable  professional  engagements 

It  is  certain,  however,  that  the  object  in  view 
is  not  likely  to  be  attained,  except  by  our  unit- 
ing for  the  purpose.  I  venture,  therefore,  to 
suggest,  that  all  parties  having  an  interest  in 
the  question  should  meet  to  consider  the  proper 
steps  to  be  taken. 

If  any  persons  in  a  similar  position  to  my 
own  should,  on  reading  these  suggestionei,  con- 
cur in  my  view,  you  would  probably  be  good 
enough  to  be  a  medium  of  communication  be- 
tween us,  and  in  this  way  we  may  be  able  to 
form  a  plan  for  a  general  meeting. 

London.  lUh  April,  184/.  H.  S. 

•♦*  We  beg  to  call  particular  attention  to 
this  letter,  and  will  transmit  to  our  correspond- 
ent any  communications  we  may  receive.— £d. 

THE  EASTER  TERM  EXAMINATION. 


The  notices  of  admission  on  the  Roll  of  At- 
torneys for  this  Term,  as  appears  by  the  printed 
list,  mcluding  those  by  special  leave  of  the 
judges,  are 136 

Of  these  candidates  there  have  been  al- 
nady  examined 19 


Leaving  the  number  to  come  up 


117 


It  may  be  anticipated  that  the  usual  propor- 
tion wiB  postpone  the  day  of  trial,  (generally  a 
Yfanr  large  per  centage,)  and  if  so,  £e  number 
WW  be  considerably  less  than  100^  and  the 
Stftnal  addition  to  the  ranks  of  the  prolession 
wiU  not  be  of  so  fearful  an  amount  as  the 
newspaper  readers  may  suppose. 


MODS   OF  8BBVINO  CLBBKSHIP. 

In  a  trial  on  the  receMi  Wssleni  Catml^  be- 
fore Mr.  Justice  CrestweU,  an  axtided  daski 
who  had  instituted  a  prosecution  against  dues 
persons  for  assaulting  and  robbing  him,  after 
giving  evidence  in  support  of  the  iinficttiMct, 
underwent  a  cross-ezaminatkm,  in  wlveftr  he 
stated  thsit  the  attorney  to  whom  he 
tided,  nasoriv,  Mr*  Gofet,  lived  m 
but  that  he,  tiie  witness,  canM 
for  him  in  the  country.  Having 
sue  a  great  number  of  people,  there 
strong  feeling  against  him,  and  he  had  T 
verv  unpopuur. 

Mr.  Justice  Cressmett^  in  suranring  up, 
the  attorney  was  adopting  a  most  imgiiMr  i 
improper  practice  in  alkming  an  aitided  di 
to  transact  his  bvsiaess  in  xSt  conabry, 
he  himself  was  living  in  London.  J%e  C 
Sheam  and  other$,  6th  April,  1847. 

We  deem  it  necessary  to  caD  attention  to  this 
case,  because  we  are  ixiformed  thai  the  practke 
of  having  branch  ofiees  at  a  distance  from  the 
usual  residence  of^  attorney  leveryfre^fnent. 
Independently  of  all  other  <]ne8tioiia,  mmma  sf 
which  are  rather  sernus,  it  smbs  tksS  tks 
service  of  a  clerkship  where  the  attoney  doss 
not  personally  superintend  the  business  will 
not  be  deemed  good  service. 


ANALYTICAL  DIGEST  OF  CASfiS. 

BIPORTSt>  IN   ALL  THB    COVBT8. 

tfourtt  of  (Sommon  Zafo. 
PRACTICE. 

ABATBUBNT. 

The  word  ''rasi^nce  "  in  the  3  &  4  W.  4, 


c.  4S,  9.  8,  (which  reqmres  s  plea  in  i 
for  nonjoinder  to  be  accompanied  by  an  aft- 
davit  stating  the  place  of  residence  of  the  pni^ 
not  joined,)  means  the  "  domicile  or  home  "  of 
such  party ;  therefore,  an  affidavit  which  de- 
scribed the  party  as  resident  at  a  certain  place 
which  was  his  home,  was  held  a  sufficient  com- 
pliance with  the  statute,  although  the  party 
was  not  then  there,  but  had  gone  abroad  for  a 
short  time.  Lambe  v.  Smytkty  3  D.  lie  U  713. 
Cases  cited  in  tke  judgment :  Newton  ▼•  Vir» 

beke.  1  Y.  &  J.  S57  ;  Tmylor  t.  Huns,  4  B. 

&  A.  93. 

ATFIDAVIT. 

*^K  T^svfpori  capias  mnder  ttjmdftfa  %rdwj-^ 
An  affidavit  of  debt,  stating  thai  the  dsindsat 
is  indebted  to  the  plaintiff  in  a  certain  aim  on 
a  bill  of  exchange  for  such  an  amount^  and  lor 
money  lent,  interest,  &c.,  without  showing  that 
the  interest  is  payable  under  a  contract,  is  not 
sufficient.  Neak  v.  Snotdtem,  3  C.B.  320; 
S,  C.  3  D.  <K  L.  4tt. 
Cases  titsd  kt  the  jsj^gis— i  Cdtnmw.  h^asam, 

Cit  M»4adv  t  ^>o«L  P.  C.3ai «  4Tyb. 

t66  i  Drake  v*Hss«nSr4  Ooiri.  P.  C.  54w 
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3.  Agent.  —An  aflTdaTit  sworn  in  London,!  Held,  xhaX  this  application  was  made  too  lala^ 


diBKsRMd  tfte  pafftr  malitig  k  as  fli»'*ag«Btfor 
th94ekm4Kin  in  tms  eanae:^  Hdtf,  suflicienC. 
MUiknmum  v.  BoMnr,  S  D.  &  Lw  af27* 

3.  IhserkfHon.^-Where  a  defendant  ^ras  de- 
sCfibed  in  tne  writ  as  **  Frederick  C.  Pi^sser/' 
aft  «fllda?it  in  support  of  an  application  to  set 
aside  Ihe  judgment  lor  inegnlarity,  entitled 
••  Henrf  S^fmesv.  Frederick  Conlston  Proeser/' 
is  iiiMfficient.  Spnes  r,  Prosver,  3D,  kL^ 
4g^?S.  C.  15M.  &W.  151. 

4.  Certimat  i,  kaw  to  be  tntitnkd. — On  mor- 
in^  for  a  certiorari  to  rerapre  a  conviction,  tTie 
affidavits  mnat  not  be  intitvded  aa  in  any  cause, 
if  tliey  are  so  intitnled  they  cannot  be  read. 
Sxparie  fVeOmotit  and  another,  33  L.  O.  71. 

5-.  Bankmptey. — Castr. — lime  of  moving. — 
A  nde  eallinff  on  the  plaintiff  to  pay  costs  on  356. 
Ae  groond  that  he  recorered  a  less  sum  than ' 
that-for  which  he  filed  an  affidarit  in  the  Court 
of  Bankruptcy  must,  in  cases  of  speedy  execu- 
tion, be  made  within  the  first  Cmir  days  of  the 
ensuing  term,  and  in  all  cases  before  final 
jndffment. 


,/oiiej  V.  Deans,  33  L.  O.  305. 

4.  Authority/  of  partner,  —  Proceedings  set 
osM^.^^One  partner  has  no  authority  to  direct 
an  appearance  to  be  entered  for  his  co- partner, 
in  an  action  against  them  jointly  as  partners,, 
and  where  an  appearan'ce  has  been  so  entered 
with  the  knowleage  of  the  plaintiff's  attorney, 
the  eourt  wHl  set  aside  the  proceediufj^s  with 
eosCs.  HanAedge  v.  De  La  Chtet  and  JFVoRCOtf^ 
33  L,  O,  306. 

5.  hregmfarity,'^  Costs. — The  court  will  not 
retase  thie  eosts  of  a  motion  to  set  aside  an  ap- 
pearance and  notice  of  declaration  for  irregu« 
larity,  on  the  ground  that  the  defendant  ou$(ht 
to  hav«  applied  in  the  first  instance  to  a  judige 
at  cbaoibers.     Burton  v.  Crawford,  33  L.  O. 

ARRtST. 

1.  1  <!$•  2  Fi«#. «.  110.— B.  HiL2W.4,  J.  M. 
— Discharge  of  prisoner, — A  defendant  arrested 
on  capias  upon  a  judge's  order,  under  stat.  1  & 
2  Vict.  c.  110,  8.  3,  is  Bupsrsedieable,  unless  the 


Qwsre, 


-    -       -         .  #.  T    n     1    '  plaintiff  proceed  to  execution  within  two  terms^ 

whether  the  19fch  section  of  the  Bank-ir,./    .      mcWment.  conformably  to  1L 


rapt  Act,  5  &  6  Vict,  c.  122,  applies  only  to 
cases  in  which  a  bond  is  given  under  the  13th 
section.     Smith  v.  Temperlg,  33  L.  O.  286. 

6.  Failure.— New  t^wii.'^The  general  rule 
of  practice  is,  that  if  a  party  applying  to  the 
court  fails  from  the  iacompleteness  of  his  aft- 
davitSy  he  cannot  be  allowed  to  make  a  fresh 
application  on  affidavits  supplyinc  the  defect 
But  where  the  proceedings  on  &»  first  rale 
were  rendered  void  and  of  no  sffect  by  reason 
of  an  error  committed,  either  by  the  counsel  in 
indorsing  his  brief,  or  by  the  officer  of  the 
court  in  drawing  up  the  rule,  the  court  (I^ord 
JDenman  i»frt/a»^e)  permitted  a  second  applies- 
tion  to  be  made.  The  Queen  v.  The  East  Lan* 
cashire  Railway  Company,  33  L  O.  377. 


I  inclusive,  after  judgment,  coaforaaably  to  ft. 
Hil.  2  W.  4,  J.  85.  Walter  v.  De  Bichsmont^ 
6  a  B.  544. 

2.  Affidavit  to  hold  to  baU,-- Judge's  osder,^ 
The  court  has  po^ver  to  discharge  out  of  csei- 
tody  a  defendant  arrested  by  order  of  a  judge 
under  the  1  &  2  Vict.  c.  110,  and  the  defend- 
ant may  use  affidavits  to  contradict  or  explain 
those  on  which  the  order  was  granted,  and  such 
affidavits  may  be  answered  by  the  plaintiff  in 
showing  cause, 

A  party  arrested  under  the  1  &  3  Vict.  c. 
110,  majr  appeal  to  another  judge,  subject  to 
his  opinion  being  reviewed  by  the  court. 

Where  an  order  is  improperly  made  under 
the  1  &  2  Vict.  c.  110,  the  defendant  is  not  en- 
titled to  set  aside  the  capias,  but  only  to  be 
discharged  out  of  custody. 

An  affidavit  that  deponent  has  been  informed 
that  defendant  had  saul  that  he  was  about  to 
go  abroad  is  not  sufficient  to  obtain  an  order 
for  arrest  under  the  1  &  2  Vict.  c.  110. 

An  affidavit  for  arrest  under  the  1  &  2  Vict. 

1 10,  stated  an  edict  of  a  foreign  consul  re- 


APPEABANCE. 

1.  !««*.— Since  the2  W.  4,  c.  39,  s.  11,  the 
days  between  the  Thursday  before,  and  the 
Wednesday  after,  Easter-day  are  to  be  reckoned 
in  calculatmg  the  time  for  appearance  to  a  writ 
of  suDrmons,  notwithstanding  the  Reg.  Gen. 
H.  T.  2W.4.  Harnsv.JtoWjwon,  3D.  4L. 
813. 

a.  Form  of  entering  for  defsndani.—A  plain- 
tiff who  sues  in  person  may,  opoa  the  defend^ 
sBtfu  default,  enter  an  appearance  in  person  for 
kim,  al^cmgh  no  such  fosrn  is  given  in  the 
schedule  of  the  Uniformity  of  Process  Act,  2 
W.  4,  C.39.  Smith  V,  fVedderbume,  33  L.O. 
143. 

3.  Motum  to  set  aside  sec,  sfarf.— The  goods 
of  ft  defendant  (for  whons  an  anpearance  had 
been  entered  see  stat,,  and  judgment  signed 
£or  wnat  of  &  plea,)  were  seised  in  exeention 
tmskr  a  fi.  fa.,  on  the  23rd  e£  December.  On 
the  IStb  of  January  a  motion  was  made  to  set 
fteide  ttie  appearance  and  sttbseonenS  proceed- 
inf^  on  the  ground  that  the  defendant  had 

never  been  served  with  any  process,  and  that  ,    „  ,    -   ,.  . 

the  levy  was  the  first  intimation  he  had  that  7  &  8  Vict.  c.  96,  s.  S7,  which  abolishes 

txxf  attron  had  been  brought   against  him.  |on  final  process  where  the  sum  recovered  is 


quiring  the  defendant  to  return  to  the  foreign 
country  within  a  certain  time,  which  time  had 
then  elapsed:  Held,  insufficient  to  found  the 
order.  TaUfoi  v.  Bulkley,  Graham  v.  Sandri- 
nelH,  33  L.  O.  307. 

3.  Judgment  void  under  7^8  Vict,  e,  96, 
.  57. — In  an  action  of  assumpsit,  where  the 
sum  claimed  in  the  declaration  is  40/.,  and  the 
defendant  pleads  non  assumpsit  and  a  tender  of 
13/.  I9s.,  the  cause  was  referred  by  an  order  of 
nisiprius,  which  was  afterwards  made  a  rule  of 
court  The  arbitrator  awarded  to  the  plaintiff 
the  sum  of  14/.  is,  6c/.,  exclusive  of  the  sum 
paid  into  court  on  the  plea  of  tender,  judgment 
was  entered,  costs  taxed,  and  writs  ol  fi.fa>» 
and  ca,  sa,  afterwards  issued. 

The  court  made  a  rule  absohite  for  setting 
aside  the  judgment  and  execution,  under  the 
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IMS  than  20/.    Richard  ▼.  Kinydon,  33  L.  O. 
477. 

ATTACHMBNT. 

1.  Personal  service.  —  Penonal  service  of 
role.  Semble,  that  personal  service,  even  of  a 
rule  for  an  attachment,  may  be  dispensed  linth 
where  there  is  no- other  remedy,  and  it  is  satis- 
iactoriljr  shown  the  party  knows  of  the  rule  and 
is  evading  service  of  it.  Whalley,  m  re,  14  M. 
&W.  731;  S.C.31  L.O.  17;  3D.&L.291; 
32  L.  O.  226,  584. 

2.  Second  appUcaiumom  amended qfidaviis, — 
Amleforan  attachmentfor  non-payment  of  costs 
pursuant  to  the  Master's  allocatur  and  rule  of 
court  was  refused,,  on  the  flfround  of  a  defect 
m  the  service  of  the  power  of  attorney.  A 
proper  service  was  afterwards  effected,  and  a 
fresh  demand  of  the  costs  was  made,  and  pay- 
ment again  refused :  Held,  that  a  fresh  rule 
might  then  be  obtained  for  the  attachment. 
Diacon  v.  Oliphant,  15  M.  &  W.  152;  S.  C. 
3  D.  &  L.  485. 

3.  Demand  of  Costs.—k  demand  of  cosU, 
pursuant  to  a  Master's  allocatur,  indorsed  on  a 
consent  rule,  was  held  sufficient  for  an  attach- 
ment; where  the  affidavit  stated  that  the  de- 
ponent  had  served  the  defendant  with  a  copy  of 
the  original  rule  and  allocatur,  at  the  same  time 
showing  him  the  original  rule  and  allocatur, 
and  had  "  then  demanded  of  him  the  costs  al- 
lowed by  the  Master  upon  the  said  rule,"  al- 
though it  did  not  appear  that  any  sum  was 
named. .  Doe  d.  Tew  v.  BiUinoham,  3  D.  &  L. 
769. 

ATTESTATION  OF  C06nOVIT. 

A  cognovit  was  attested  as  follows : — "  Duly 
executed  bv  me  the  above-named  R.  G.  in  the 
presence  of  me  the  undersigned  S.  B.,  attorney, 
on  behalf  of  the  said  R.  G.,  expressly  named 
by  him  and  attending  at  his  request;  and  I  do 
nereby  declare  that  I  subscribe  my  name  as 
^wtness  to  the  due  execution  hereof  by  the  said 
M.  Cx.,  and  as  his  attorney,  and  that  previous  to 
the  execution  hereof  by  the  said  R.G.,  I  in- 
formed him  of  the  nature  and  effect  hereof." 
Meld,  thai  it  contained  a  sufficient  declaration, 
tHat  the  partv  was  attorney  for  the  person  exe- 
cutmg.    Phillips  V.  Gibbs,  33  L.  0^168. 

BAIL. 

Qualification. — Railway  shares, — Shares  in  a 
railwajr  company  in  actual  operation  are  pro- 
perty in  respect  of  which  bail  may  justify. 
P*erponi  v.  Brewer,  15  M.  &  W.  20i ;  S  C 
3D.&L.487.  i*    o.  ^. 

BANKRUPT. 

J^ischarge,-^  Certificate,^  On  application  to 
a  judge  at  chambers,  under  the  5  &  6  Vict.  c. 
122,  8.  42,  to  discharge  out  of  custody  a  bank- 
rupt committed  in  execution,  the  production  of 
hM  certificate  from  the  Court  of  Bankruptcy 
wiU  not  of  itself  entitle  him  to  discharge,  but  it 
IS  competent  for  the  party  opposing  his  dis- 
chaige  to  show  by  affidavit  that  the  bankrupt 
has  been  guilty  of  gaming  so  as  to  bring  him 
within  the  provisions  of  the  38th  section. 
Wartng  v.  Smith,  33  L.  O.  430. 


COUNTY   COURT. 

Suffoestion  on  the  Roll, — S^idemey  nf  a^da- 
vit,—ln  an  affidavit  in  support  of  an  ^plication 
to  enter  a  suggestion  on  the  roll  to  deprhre  a 
plaintiff"  of  costs,  under  a  local  courts  id,  the 
statements  of  the  defendant's  residence  and  lia- 
bility to  be  summoned  to  the  particular  eooit, 
must  be  positive  and  sufficient  in  themaehrea. 

Where,  therefore,  under  the  Middlesex  Comt 
of  Requests  Act,  23  G.  3,  c.  33,  the  dffcndaiit 
having  first  described  himself  in  his  afidam 
as  of  "  No.  51,  Bedford  Row,  HoUxmh,  in  the 
county  of  Middlesex,"  afterwards  stated  that 
he  resided  at  the  commencement  of  the  action 
in  "Bedford  Row  aforesaid,"  and  was  thai 
''liable  to  be  summoned  to  the  coort  of 
requests  held  at  Kingssate  Street,  Holbocn, 
aforesaid."  The  court  held  that  the  affidx^ 
was  not  sufficient  under  the  provisions  of  the 
19th  section  of  that  act.  Thome  and  stuoiher 
V.  Jackson,  33  L.  O.  167. 

COMMITMBNT  FOR   CONTBMPT. 

I'brm  of  order, — Notice  taken  bf  eomrts  ef 
eocA  othet^s practice. — To  a  declaration  for  false 
imprisonment,  defendant  pleaded,  in  jnstifau 
tion,  that  the  Court  of  Review  in  Bankmptcy 
ordered  that  plaintifiT  should  stand  rommittnd 
for  a  contempt  of  the  court,  and  thai  a  vazraat 
should  forthwith  issue  for  that  purpose.  And 
that  Sir  6.  A.,  ose  of  the  jndges  ef  tke  mid 
court,  afterwards,  on,  &c.,  aecorSny  to  tke 
course  and  practice  of  the  said  court,  made  and 
issued  out  of  the  same  court,  upon  the  smdoe4er, 
his  warrant  in  writing,  whereby,  afier  reciting 
the  order,  he  directed  tbe-tipstaff  of  the  eonit 
to  arrest,  &c.    On  special  aemurrer,  lUdz 

1.  That  the  words  ''according  to  the  eoene 
and  practice  of  the  said  court,"  with  the  context, 
did  not  necessarily  imply  that  Sir  6.  R»  at  the 
time  of  issuing  the  warrant,  was  a  judge  of  the 
court. 

2.  Or  tiiat,  by  the  practice  of  the  court,  when 
they  ordered  a  party  to  stand  committed  for 
contempt,  one  judge  might  issue  his  wnmnt 
or  the  appreheneion. 

3.  That  these  facts  were  essential  to  the 
plea. 

4.  That  an  arrest,  conformable  to  te  prac- 
tice of  the  court,  was  not  admitted  by  the  de- 
murrer. 

Assuming  that  the  plea  did,  in  si:balanee» 
state  the  proceedings  to  be  according  to  the 
practice  of  the  Court  of  Review :  Held,  further, 

5.  That  this  court  could  not,  on  sadi  gaieral 
statement,  pronounce  the  justification  sumcieDt, 
since  they  could  not  judicially  know  the  rales 
of  oractice  adopted  by  a  court  of  recent  origin, 
ana  never  communicated  to  them.    And 

6.  That,  if  they  were  to  intend  the  practice 
of  such  court  to  resemble  that  of  the  superior 
courts  at  Westminster,  it  was  not  conformable 
to  the  practice  that,  on  an  order  of  commitment 
by  the  court,  one  judge  should  issue  his  war* 
rant  to  apprehend.  Van  Sandau  v.  TVscr, 
6  a  B.  773. 

counsel's   SIONATURB. 

The  signature  of  counsel  to  spedal  pkas 
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need  not  be  stated  in  making  up  the  issue. 
Jffferies  v.  Yablonskt,  3  D.  &  L.  807. 

COURT  OP   REQUESTS. 

Where  a  cause  of  action  to  which  the  pro- 
visions of  the  23  G.  2,  c.  30,  s.  6,  (The  Tower 
Hamlets  Court  of  Requests'  Act,)  extend,  is 
made  the  subject  of  an  action  in  the  superior 
courts,  and  tried  on  a  writ  of  trial  before  the 
secondary,  and  a  verdict  is  found  for  less  than 
408.,  it  is  competent  for  the  defendant  to  avail 
himself  of  the  objection  by  suggestion  under  s. 
7«  although  the  secondaiy  has  not  power  to 
certify  under  s.  8.  Capes  v.  JoneSy  3  D  &  L. 
779. 

Casa  eited  in  the  judgment:  Forbes  r.  Simmons, 
9  Dowl.  37 ;  2  Scotty  N.  R.  198. 

CROWN. 

Right  of  Attorney-General  to  remove  into  the 
Exchequer  actions  touching  the  profit  of 
Crown.— Xn  action  of  trespass  qu.  cl.fr eg.  was 
brought  in  the  Court  of  Common  Pleas,  to 
which  the  defendant  pleaded  pleas  alleging,  that 
the  locus  in  quo  was  within  the  limits  of  the  forest 
of  Waltham,  that  the  Queen  was  seised  in  fee, 
in  right  of  her  crown,  of  the  forest,  and  justify- 
ingthetrespasses  as  the  servant  and  by  command 
of  the  Queen.  This  court  (after  a  two  days' 
notice  to  and  hearing  counsel  on  behalf  of,  the 
plaintiflT)  ordered  the  cause  to  be  removed  into 
the  Office  of  Pleas  of  the  Exchequer,  by  a  rule 
absolute  in  the  first  instance,  on  the  allegation 
af  the  Attorney-General,  that  the  profit  of  the 
nrown  came  in  question  in  the  cause ;  the  plain- 
tiff  being  put  in  the  same  atate  of  forwardness 
IS  he  was  in  the  Court  of  Common  Pleas. 
itiomey-Qeneral  v.  Hallett,  15  M.  &  W.  97; 
$.  C.  3  D.  &  L.  685. 
Case  cited  in  the  judgment:  Hsmmond*B  esse, 
llardres's  Reports,  p.  176. 

DAMAGES. 

1.  Amount  of,  in  actions  for  tort, — In  actions 
or  tori,  the  court  will  not  interfere  with  the 
lamages  found  by  the  jury,  unless  the^  appear 
o  be  grossly  disproportioned  to  the  iniury  sus- 
ained.  When,  therefore,  a  landlord  caused 
onsiderable  injury  to  the  crops  of  his  tenant, 
y  selling,  felling,  and  removing  timber,  with- 
ut  appljriuff  for  leave  to  enter,  the  jury  as- 
sssea  the  damages  at  300/.,  the  court  retueed 
>  interfere,  although  the  net  value  of  the  en- 
re  crops  did  not  exceed  200L  Williams  v. 
'urrie,  1  C.  B.  841. 
Case  cited  in  the  judgment:  Sbarpe  v.  Brice,  f 
W.  Blac.  942. 

2.  Jury  not  bound  to  give  niminal  damages 
%  promissory  note,  pmd  whhoui  interest, — 
*aymeni  by  one  maker,  plea  of  payment  by  on- 
'her.  — A,  being  sued  on  a  jomt  and  several 
roxnissory  note  made  by  himself,  and  by  B. 
id  C,  pleaded  that  he  paid  to  the  plaintiff,  and 
le  plaintiff  accepted  and  received,  the  monies 
t  the  declaration  mentioned,  in  full  satisfac- 
jn  and  discharge  of  the  debt  and  damages  in 
le  declaration  mentioned :  Held,  that  the  plea 
as  sustained  by  proof,  that  the  amount  of  the 
>te  was  paid  by  C. 


Held,  'also,  that  the  jury  were  not  bound  to 
give  nominal  damages,  though  the  mone^  was 
not  paid  until  some  time  after  the  maturity  of 
the  note.  Beaumont  v.  Greathead,  2  C.  B.  494 ; 
S.  C.  3  D.  &  L.  631. 

3.  Motion  to  increase. — Time. — In  case  upon 
the  2  W.  &  M.  c.  5,  s.  4,  for  double  value,  for 
distraining,  no  rent  being  due,  the  jury  ought  to 
be  directed,  if  they  find  for  the  plaintiff,  to  give 
damages  to  double  the  amount  of  the  value  of 
the  goods :  Held,  that  a  motion  to  increase  the 
damages  found  by  the  jury  upon  a  trial  in  the 
vacation,  made  after  the  first  four  days  of  the 
term,  is  too  late.  Masters  v.  Farris,  1  C,  B^ 
715. 

DIflCONTINUANCC. 

After  verdict.  —  In  ordinary  cases  the  court' 
will  ftot  grant  leave  to  a  plaintiff  to  discontinue, 
when  a  verdict  has  been  found  against  him  and 
is  not  special.  Assuming,  that  under  peculiar 
circumstances  the  court  would  grant  such  leave 
they  will  not  do  so  if  there  has  been  a  delay, 
not  sufficiently  accounted  for.  As  where  a 
verdict  for  plaintiff  was  set  aside  on  motion  in 
Hilary  Term,  and  the  verdict  entered  for  the 
defendant,  and  the  plaintiff  moved  in  Trinity 
Term  to  discontinue,  without  any  explanatory 
affida^nt.     Young  y.  Hichens,  6  Q.  B.  606. 

DISTRINGAS.^ 

1.  Affidavit. — In  the  affidavit  to  obtain  a  dis- 
tringas, it  is  not  sufficient  to  state  that  the  de- 
fendant has  not  appeared  "according  to  the 
exigency  of  the  said  writ,''  it  ought  to  state 

Smerally  that  he  has  not  appeared.    Drage  v» 
ird,  3  D.  &  L.  617. 

2.  In  an  affidavit  for  a  distringas  to  proceed 
to  outlawry,  it  should  appear  that  a  copy  of  the 
writ  of  summons  has  been  left  at  some  place, 
where  it  is  probable  that  being  so  left,  it  may 
come  to  the  defendant's  knowledge.  Vernon  v. 
Pouncett,  3  D.  &  L.  744. 

3.  Where  calls  had  been  made  at  the  resi- 
dence of  the  defendant,  and  answers  given ;  on 
one  occasion,  that  he  was  at  home  and  ill,  and 
could  not  be  seen ;  and  it  was  sworn  that  it 
was  believed  that  the  defendant  was  bed-ridden, 
and  had  been  confined  to  his  house  for  many 
years ;  the  court  g^ranted  a  distringas  to  compel 
an  appearance,  without  the  usual  statement  in 
the  affidavit,  of  a  belief  that  the  defendant  was 
keeping  out  of  the  way  to  avoid  service.  WU- 
kins  V.  Jones,  3  D.  &  L.  747* 

4.  The  court  granted  a  distringas  for  the 
purpose  of  proceeding  to  outlawry  on  an  affi- 
davit which  disclosed  attempts  to  serve  the 
defendant  at  his  place  of  business,  and  the 
leaving  a  copy  of  the  process  with  a  clerk,  and 
also,  that  the  defendant's  place  of  residence 
could  not  be  discovered.  Rock  v.  Adam,  3  D. 
&  L.  817. 

DEATH  OF  PLAINTIFF. 

Ca.  sa.—Dischargefrom  custody, — A  defend- 
ant is  not  entitied  to  be  discharged  out  of  cus- 
tody by  reason  of  the  death  of  the  plaintiff  after 
the  delivery  of  a  writ  of  co.  sa,  to  the  sheriff 
and  before  the  time  of  the  arrest.  ElUs  v. 
Griffiths,  33  L.  O.  213. 

A  A  5 
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Cafias. — The  proceeding  bf  eapittt  in  pur- 
suance of  a  judge's  order  under  tbe  1  &  2  vict. 
c.  110,  is  collateral  to  tlie  cause,  and  therefore, 
although  the  defendant  is  arrested,  and  con- 
tinues ia  custody,  the  plaintiflT  may  enter  an 
appearance  for  him,  file  bis  declaration,  and 
serve  notice  thereof,  in  the  same  manner  as  if 
no  arrest  had  taken  place.  AVa/e  r.  SnouUen, 
3  D.  &  L.  422 ;  S.  C.  2  C.  B.  322. 

■JBCTMBirr. 

1.  AchfiowUdgment  qf  service  by  tenant's  at- 
torney.— Where  a  subsequent  acknowledgment 
by  the  attorney  of  the  tenant,  is  relied  on  to 
aid  an  insufficient  service  of  the  declaration 
and  notice  in  ejectment,  the  affidavit  must  dis- 
tinctly show  that  the  party  is  the  tenant's  at* 
torney  in  the  matter.  Ehe  dem.  Reynolds  v. 
Roe,  1  C.  B.711. 


Csid  cited  :  Teany  d. 


Mills  V.  Cutts,  1  Scott. 


2.  Jurat. — ^The  jurat  of  an  affidavit  purported 
to  be  "  sworn  in  court,  this  9th  day  of  Nov. 
1845,"  was  a  Sunday,  the  jurat  was  defective. 
Doe  d,  IVilliamson  v.  Roe,  3  D.  &  L.  328. 

3.  Tenant,  —  Where  judgment  had  been 
signed  against  the  casual  ejector :  Held,  that 
the  tenant  had  no  hens  st€mdi  in  court  before 
appearance,  to  object  to  the  validity  of  the  de- 
scription of  the  premises  in  the  declaration. 
Doe  d,  IViUiamsom  v.  Roe,  3  D.  &  L.  328. 

Case  cited  in  the  jadgment :  Doe  d.Kiog  Wil. 
liana  tbe  Foarth  v.  Roe,  IS  Law  J.,  N.  S.  Ex- 
chequer, 304. 


4.  Notice  of  appearance. -^When  the  decla- 
ration in  ejectment  was  intiUed  of  Trinity  Term, 
9tb  (instead  of  8th)  Vict.,  and  the  notice  had 
no  date,  but  required  the  tenant  to  apiiear  in 
next  Michaelmas  Term,  (1845,)  and  a  regular 
service  was  effected  before  that  term,  the  court 
granted  a  rule  for  judgment.  Doe  d.  Gyde  v. 
Roe,  14  M.  &W.788i  S.  C.  3D.  &L.  309: 
•ee  32  L.  O.  585. 

5.  Consent  Rule. — In  an  action  of  ejectment 
on  the  separate  demises  o{  A,  and  B.  against 
C.  the  wife  of  B.,  the  defendant  cannot  at  the 
trial,  after  having  entered  into  tbe  consent  rule, 
take  the  o  Jiection  that  the  lessor  of  the  plaintiff 
is  ber  husband.  Doe  dem,  Merigon  and  Daley 
V.  Daley,  32  L.  O.  614. 

6.  Service  of  declaraiion, — In  an  action  of 
ejectment  brought  against  two  persons  as  ex< 
eoutors,  service  of  the  declaration  upon  one  of 
tbem  is  sufficient  to  entitle  the  lessor  of  the 
pUuBtiff  to  judi^ent.  Doe  dem.  Strickland  v. 
Koe,  33  L.  O.  46. 

7.  Sermos  qfdsdaratum  and  notwe^-^Attor^ 
ney. — In  a  motion  for  judgment  against  the 
casual  ejector  lor  premises  of  which  the  tenant 
in  possession  was  an  attorney :  Held,  That  the 
faet  of  the  tenant  in  possession  being  an  attor- 
ney made  no  diHerence  in  the  nattupe  of  tbe  re- 
ouieite  service  of  the  declaration  and  noliee  in 
electment,  and  that  service  on  the  dangbter  of 
the  tenant  in  possession  on  the  pramtses  was 


Doedea^  Fomhr  v.  Roa,  33  L.O. 

258. 

8.  Immaterial  drf'ects  in  deelaratuM, — The 
omission  of  the  court  in  the  title  of  a  de- 
claration in  ejectment,  and  of  the  Tcnue  in  the 
margin,  where  tiie  former  appears  m  tbe  no^ce 
at  the  foot,  and  the  latter  in  the  body  of  ti»e 
declaration,  are  immaterial  on  an  applkatkm 
for  judgment  against  the  casual  ejector.  Doe 
V.  Roe^  33  L.  O.  431. 

FAL8E  JUDGMBKT. 

On  a  return  to  a  writ  of  false  judgmest  of 
the  proceedings  in  a  court  baron  to  recover  a 
debt,  the  court  was  stated  to  bare  been  held 
before  W.  K.,  £m|.,  steward  of  the  said  cooft, 
and  W.  U.  and  W.  M.  and  others,  free  »&»>: 
of  the  said  court :  Held,  that  it  was  not  neces- 
sary for  the  proceedings  to  show  that  the 
steward  was  also  steward  of  the  manor :  Heid, 
also,  that  the  above  was  tbe  correct  style  of  the 
court,  and  that  it  was  not  a  necessary  prcsum(s 
tion  that  the  steward  acted  judicially  in  the 
!  proceedings  :  Held,  that  it  was  not  necessaij 
to  state  the  names  of  more  than  two  of  the 
suitors,    ^rotcn  v.  Gill,  3  D.  &  L.  823. 

Cases  cited  ia  the  judgment :  Jones  r.  J«hm^  7 
DowU  841  ;  5  M.  &  W.  523;  Chetwode  r. 
Crew,  Willcs,  614  ;  Bbbop  v.  Kaye,  3  B-  &.  A. 
605 1  Rex  ▼.  Main,  4  T.  R.480. 

FSIOKSD   IBSUB. 

Where  a  feigned  issue  is  directed,  undier  the 
Interpleader  Act,  to  try  tbe  propert)'  in  oertsin 
goods,  it  may  still  be  framed  in  the  form  of  a 
pretended  wager,  notwithstanding  tiie  pro- 
visions of  the  6  &  9  Viet.  c.  109,  ss.  IS  &  19, 
although  a  new  form  of  issue  is  giv«a  by  the 
schedule  to  tbe  latter  section.  Luimi  r.  Bmkker, 
3  D.  &  L.  815. 


FEME   COVERT. 

Wliere  a  married  woman  is  taken  in  execu- 
tion on  a  judgment  obtained  in  an  action  com- 
menced against  her  when  sole,  the  court  win 
not  discharge  her  out  of  custody,  although  it 
appear  that  she  has  no  separate  ppoyertr. 
Banin  v.  Jones,  3  D.  &  L.  667. 

Case  cited  ia  the  judgment:  Doyley  r.  VVbit^, 
Cro.  Jac.  SIX 

FIERI   FACIAS. 

A  oa.  sa.  was  issued  against  both  dafaBdanis 
on  the  same  day  that  final  judgment  «» 
signed,  and  one  of  tbe  defendants  was  takm 
under  it,  and  sabseojoently  discharged  onder 
the  insolvent  act.  Tne  plaintiff  instructed  the 
sheriff  not  to  execute  the  writ  against  the  other 
defendant,  and  the  writ  remained  in  the 
sheriiTs  hands  unretumed :  Held,  that  a  writ 
of/. /a.,  which  was  issued  against  the  goo^ 
of  tbe  other  defendant  more  Uian  a  year  fnna 
the  date  of  the  judgment,  was  not  inegnbr 
for  want  of  the  writ  of  ca.  sa.  being  previously 
returned,  or  of  a  sci.fa.  being  issuedto  revive 
the  judgment.  FrankUn  v.  Hodj^kinsom,  3  D.  & 
L.  554. 

Csse  cited  in  tbe  Judgment:  Graeaahields  ▼. 
Harris,  9  Dowl,  N.  S.  tTf ;  9  M.  &  IT.  775. 


HABBA.B   COBPrS. 

1.  Bamkrmpt — ^A  wairant  of  a  comautment 
f  a  bankrapt  for  not  giving  satisfactory  an- 
wers,  recited  the  issuing  of  a  fiat  "  directed  to 
ler  Maies^B  Court  of  Bankruptcy  for  the 
jaeds  distnet/'  against  /.  R.  j  and  that  J.  B. 
lulv  surrendered  "  to  M.  J.  West,  Esq.,  one 
f  tne  commissioners  of  the  said  court  autho- 
Lsed  to  proceed  with  the  said  fiat."  It  then 
tated  several  examinations  before  M,  J,  JV,, 
^sq,,  after  *'  being  duly  sworn/'  and  proceeded 
bus : — "  And  whereas  the  said  /.  R.  did,  on," 
cc,  "  pursuant  to  a  summons  issued  by  me  at 
he  request,"  &c.,  ''of  the  assignees,"  &c., 
'appear  before  me  the  commissioner  then 
cting  in  the  prosecution  of  the  said  fiat,"  "  to 
«  examined,"  &c.  "  And  I,  W.  Burge,  Esq., 
he  said  commissioner,  in  execution  of  the 
K>wer8,"  &C.,  "  proceeded  to  examine  the  sfdd 
^  H.,"  &c.,  "  and  the  said  J.  R.  being  then 
Lilly  sworn  and  required  before  me  to  make 
rue  answers,"  &c.  The  warrant  then  set  out 
several  questions  and  answers,  and  other  ad- 
onmments  and  examinations,  where  the  bank- 
'upt  was  stated  to  be  "  duly  sworn ;"  *'  which 
inswers  not  being  satisfactonr,"  &c^  "  these 
ire  therefore,  &c.  "Given,^'  &c.,  ''at  the 
llknurt  of  Bankruptcy  for  the  Leeds  district," 
Sec.  Signed,  "W.  Burffe,  CommisMoner,'' 
[L.  S.)  HeU  on  motion  for  a  habeai  corpus, 
hat  the  warrant  was  bad,  as  showing  that  the 
t>ankrupt  was  sworn  at  his  examination,  con- 
;rary  to  the  8  &  9  Vict,  c  48,  s.  1.  Rtmtden., 
\n  re,  3  D.  &  L.  748. 

2.  Bankrupt, — A  warrant  of  commitment  of 
\  bankriqit  tor  not  giving  satisfactory  answers, 
itatod  that  "  a  fiat  in  bimkruptcy,  directed  to 
ber  Mi^estj's  Court  of  Bankruptcy  for  the 
Leeds  district,  was  duly  awarded  and  issued 
ig^dnst  Francis  Ward;"  "and  whereas  the 
said  Francis  Ward  did,  on,"  &c.,  "  surrender 
[limself  to  me,  Martin  John  West,  Esq.,  one  of 
the  commissioners  of  the  said  court  authorised 
to  act  in  the  prosecution  of  the  fiat,"  &.-c.  It 
then  set  forth  the  examination  and  the  ques- 
tions and  answers,  and  proceeded,  "  which  an- 
swers of  the  said  F.  W.  are  not,  nor  are  any  of 
them,  satislacfiory  to  me  the  said  commis- 
sioner,"  "these  are  therefore  to  require  you," 
Sec. 

Htldy  Upon  motion  for  a  habeas  corpus  to 
diachaige  the  bankrupt,  that  the  jurisdictkw  of 
the  commissioner  to  make  the  order  sufficiently 
appeared;  although  there  are  two  commis- 
BUMiers  in  the  Leeds  district,  and  it  was  not 
stated  that  the  fiat  had  been  allotted  to  the 
comaiasioBer  in  ques^n,  or  diat  he  was  acting 
in  the  absence  of  the  other  commisBioner,  in 
pursvance  of  the  rules  and  orders  made  by  due 
Makmpt  commissioners  under  the  5  &  6  Vict 
c.  123,  s.  70. 

HM^  also,  that  it  was  not  necessary  to  spe- 
ciAr  wkkk  of  the  answers  were  uns«tie€ictory ; 
attoMigk  there  were  some,  that  taken  separately 
and  SMart  §nm  the  rest,  «o«ld  ecaroely  be 
deemed  so.     Ward,  exparte,  3  D.  &  L.  7fi>6« 


Dewl.  N.6.895;  Eq^aiils  Baaaoey,  4Q.B. 
6M;  SO.  AD.  €4/0, 

3.  On  motion  for  a  habeas  corpus :  HeU 
that  it  is  not  necessary  that  a  bankrupt  should 
make  and  sign  the  declaration  required  by  the 
8  &  9  Vict.  c.  48,  previous  to  such  examination. 
It  is  sufficient  if  he  do  so  previous  to  the  first 
examination.    Bull,  t«  re,  3  D.  &  L.  763. 

HBARINQ. 

Frioohus  plea. — ^The  court  upon  motion  will 
direct,  that  the  demurrer,  to  what  appears  to 
be  a  frivolous  plea  put  in  for  delay,  oe  placed 
at  the  top  of  the  special  paper,  so  as  to  secure 
its  being  heard  as  soon  as  possible.  Nye  T. 
iZocAe,  33  L.  0.306. 

INDOR8BMBNT  OF   DEBT. 

1 .  Writ  of  summons, — Amount  of  debt. — It  is 
sufficient,  where  interest  is  claimed  upon  a  debt, 
to  state  the  time  from  which  it  is  so  claimed, 
without  specifying  the  rate,  Allen  v.  Bussey^ 
33  L.  O.  46. 

2.— Writ  of  sumsnons.— Jlewcfcace.— Where  a 
writ  of  summons  is  sued  out  by  the  plaintiiS'in 
person,  the  indorsement  of  his  place  of  resi- 
dence should  state  either  the  parish,  city,  or 
town  in  which  such  residence  is  situate ;  and 
an  omission  in  that  respect  amounts  to  an 
irregularity.    Ruby  v.  NiehoUs,  33  L.  O.  35S. 

INOmSITION. 

A  commission  tested  21st  of  Feb.,  and  re- 
turnable 15th  of  April,  1843,  authorised  the 
commissioners  to  inquire  whether  D,  is  now  in- 
debted to  the  crown  in  any  and  what  sums. 
The  inquisition  thereon,  dated  Ist  of  March, 
1843,  found  that  D.  was,  on  the  day  of  taking 
the  inquisition,  indebted  to  the  Queen  in  a  cer- 
tain sum,  for  customs  duty  on  silk  imported  by 
him  between  the  8th  and  14th  of  Feb.,  1841. 
A.  sci.fa.  issued  on  this  inouisition,  tested  the 
30th  of  March,  1843.  Held,  1st,  that  the  find- 
ing in  the  inquisition  was  not  inconsistent  with 
the  authority  given  to  the  commissioners,  and 
that  the  form  of  the  commission  and  inquisition 
was  according  to  the  established  precedents. 
2ndly,  that  the  fact  of  the  sci.fa.  having  issued 
before  the  commission  niras  returnable,  was  a 
mere  irregularity,  and  not  a  ground  of  error. 
Dean  v.  The  Queen,  3  D.  &  L.  714. 

Cases  cited  in  the  judgment :  Attorney-General  v. 
Ansteed,  IS  M.  &  W.  520 ;  Rex  v.  Pennon,  3 
Price,  288. 

IRBBOVLA.B1Tr. 

The  copy  of  a  writ  of  summons  served  on 
the  defendant  was  indorsed,— *' The  plaintiff 
claims  150/.,  and  intereet  for  debt,  and  31,  3s. 
costs :"  Held,  irregular,  and  that  the  motion 
was  correctiy  made  to  set  aside  the  writ  of  sum- 
mons as  well  as  the  copv  and  service  thereoL 
Chapman  v.  BecJu,  3  D.  &  L.  S50. 

Case  cited  in  the  judgment :  Fitzgerald  ▼.  Evans, 
5  M  &  G.  207 ;  6  Scott,  N.  R.  220 ;  2  Dowl. 
N.6.9i6. 


I88UB. 
Caseaeited  ia  Ibe  jadgmsBt:  In  re  Hadlsnd,  1 1     1.  The  issue  on  a  writ  of  trial  need  not  state 
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tbe  day  of  the  return,  but  should  state  the  teste 
of  the  writ.  The  court  will  not,  however,  on 
account  of  that  omission,  set  aside  the  issue, 
but  will  direct  it  to  be  amended,  at  the  cost  of 
the  plaintiff.  Jefferies  v.  Yablonski,  3  D.  &  L. 
807. 

See  CoufueVs  Signature. 

2,  Similiters  to  replication. — Plaintiff  having 
delivered  a  replication  to  several  pleas,  conclud- 
ing to  the  country  as  to  each  plea,  but  travers- 
ing one  with  a  special  inducement,  added  the 
similiters,  made  up  and  delivered  the  issues, 
and  gave  notice  of  trial.  Defendant  etruckout 
the  similiters,  and  gave  notice  thereof  to  jplain- 
tiff,  but  did  not  dehver  a  rejoinder  or  notice  of 
his  intention  to  rejoin.  Afterwards  defendant 
craved  oyer  of  an  indenture  mentioned  in  the 
sjyecial  inducement,  and  delivered  a  rejoinder 
with  a  demurrer  to  the  replication  containing 
Ibat  inducement,  and  a  similiter  as  to  the  rest ; 
and  also  gave  notice  that  he  should  not  appear 
on  the  trial,  but  should  move  to  set  aside  any 
trial  had.  Plaintiff  proceeded  to  trial,  and  ob- 
tained a  verdict,  defendant  not  appearing. 

The  court  set  aside  the  verdict  and  trial,  with 
costs.     Twycross  v.  King,  6  Q.  B.  663. 

judge's  order. 

1 .  How  far  a  party  concluded  bv  his  own  con- 
duct,— A  judge's  order  to  set  aside  a  judgment 
and  execution  for  irregularity  was  made,  im- 
posing as  terms  on  the  defendant,  that  he  should 
not  bring  an  action ;  and  at  the  time  such  order 
was  made,  the  attorney  for  the  defendant  pro- 
tested against  the  power  of  the  judge  to  impose 
such  terms,  but  he  accepted  the  order  and 
served  it. 

Held,  that  the  defendant,  having  accepted  and 
ser^'ed  the  order,  was  precluded  from  after- 
wards objecting  that  the  judge  had  no  power  to 
impose  terms  on  the  defendant  that  he  should 
not  bring  an  action.  Pearce  v.  Chaplin,  33  L. 
O.  140. 

2.  Particulars  of  demand,  —  Waiver  by  de- 
fendant.— ^After  an  order  for  particulars  of  the 
plaintiff's  demand,  with  a  stay  of  proceedings, 
has  been  obtained  and  servea,  the  defendant 
may,  bv  giving  a  notice  of  abandonment  of  the 
particulars  to  the  plaintiff's  attorney,  waive  the 
order,  and  at  the  same  time  proceed  in  the 
action  by  delivering  his  pleas  or  demurrer. 
Maunder  v.  Collett,  33  L.  6.  259. 

3.  Ride  of  Court, — A  rule  to  make  a  judge's 
order  a  rule  of  court  with  costs,  is  absolute  in 
the  first  instance  if  moved  upon  the  affidavit  re- 
quired by  the  Reg.  Gen.  Trin.  3  Vict.  Black 
v.  Lowe,  33  L.  O.  260. 

JUDGMENT. 

Time, — When  judgment  in  debt  was  signed 
for  want  of  a  plea :  Held,  that  the  time  ran  from 
such  signing,  although  the  costs  were  not  taxed. 
Walter  y.  De  Richemont,  6  Q.  B.  544. 

JUDGMENT  A8  IN  CASE  OF  NONSUIT. 

1.  Rule  to  discontinue,  not  a  Stag  qf  proceed- 
ings.— ^The  plaintiff,  being  under  a  peremptory 
undertaking  to  go  to  trial  on  the  lOUi  January, 


obtained  a  side-bar  rule  to  discontinoe  on  pay- 
ment of  costs,  the  plaintiff  undertaking  to  pay 
the  said  costs,  and  consenting  to  judgment  of 
non-pros,  if  not  paid  in  four  days.  On  the  1 0th 
January,  the  plaintiff's  attorney  obtained  and 
served  on  the  defendant's  attorney,  an  appoint- 
ment for  taxation,  at  11  o'clock  on  the  12th,  at 
which  time  the  defendant's  attorney  attended 
before  the  Master,  but  protested  agsdnst  theruk 
to  discontinue  as  being  irregular,  and  declined  to 
bring  in  his  costs  to  be  taxed  ;  and  on  the  same 
day  he  obtained  a  rule  absolute  for  iDdgmcot 
as  in  case  of  a  nonsuit :  Held,  that  this  judg- 
ment was  regular.  A  rule  to  discontinue  is 
not  a  stay  of  proceedings.  Beeton  v.  Jupp,  15 
M.  &  W.  149. 

2.  Issue  was  joined  on  the  3rd  June,  1844, 
and  notice  of  trial  given  for  the  adjourned  sit- 
ting after  Trin.  Term,  1 844,  which  was  after- 
wards  postponed  by  consent  to  the  sittings  alter 
Michaelmas  Term,  in  the  same  year.  ITie  re- 
cord was  at  those  sittings  withdrawn  on  tbe 
ground  of  the  absence  of  some  material  wit- 
nesses on  the  part  of  the  plaintiff.  In  Trinity 
Term,  1845,  the  plaintiff  obtained  commn- 
sions  to  examine  his  witnesses  abroad,  and  in 
July  in  the  same  year,  the  defendants  also 
obtained  a  judge's  order  for  a  commission  to 
issue  to  examine  witnesses  on  thdr  behalf, 
which  order  contained  the  usual  prmriso,  that 
the  trial  of  the  cause  should  not  be  proceeded 
with  till  the  return  of  the  conmussion.  Tlie 
defendants  did  not  issue  anj  commiasaon:  HM, 
that  they  had  waived  any  right  they  mif(ht  have 
had  to  move  for  judgment,  as  in  case  ik  a  non- 
suit.   Bordier  r.  Barnett,  3  D.  &  L.  370. 

3.  After  issue  joined,  and  notice  of  trial  fpven 
in  a  town  cause  for  the  sittings  after  Easter 
Term,  it  was  made  a  remanet  to  the  sittinas 
after  Trinity  Term.  The  plaintiffs  tbenraade 
default :  Held,  that  the  defendant  wsa  entitled 
to  move  for  judgment  as  in  case  of  a  nonsuit 
Ladbroke  v.  WilUams,  3  D.  &  L.  368. 

Case  cited  in  the  jadgmcnt:  Hmm   v.  Grey,  6 
B.  &C.  1V5;  9D.  &R.  1«5. 

4.  A  rule  to  discontinue  on  payment  of  costs 
is  no  stay  of  proceedings ;  therefore,  where  a 
plaintiff  served  a  rule  to  dtscontimie,  with  an 
appointment  to  tax  costs,  and  on  the  folloviBg 
day  the  defendant  obtained  a  rule  absolute  for 
judgment  as  in  case  of  a  nonsuit :  Held,  that 
the  judgment  was  regular.  Baker  ▼.  Japp,  3 
D.  &  L.  474. 

6.  A  rule  for  judgment  as  in  case  of  a  non- 
suit was  discharged  on  a  peremptory  under- 
taking to  try  within  two  months  bdfoie  the 
under-sheriff ;  notice  of  trial  was  given  by  the 
plaintiff  to  try  at  a  comt  day  to  be  hdd  Ij  ^ 
under-sheriff  two  days  before  the  expiration  of 
the  two  months,  but  the  under-ahcnlF  £d  net 
hold  any  court  for  the  trial  of  cases  on  that  day : 
upon  this  the  plaintiff  gave  a  fresh  notiee  of 
tnal  to  try  at  a  aay  subsequent  to  the  expiratioo 
of  the  two  months,  and  then  tried  the  csme 
and  obtained  a  ver^d,  tiie  defendant  not  i^ 
pearing. 

Heui,  that  this  was  irregular*  and  tiiat  the 
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trial  must  be  set  aside,  with  costs.  Held,  also, 
that  as  the  court  would  have  enlarged  the  pe- 
remptory undertaking  of  the  plaintiff,  bad  he 
come  to  the  court  for  that  purpose,  instead  of 
going  on  to  trial,  that  it  would  in  its  discretion 
do  so  now.    Bushntll  v.  Slack,  33  L.  O.  93. 

6.  Security  for  costs, — Assignees. — In  an  ac- 
tion by  the  assignees  of  a  bankrupt,  the  plain- 
tiffs being  the  official  assignee  and  the  credi- 
tors' assignee,  the  former  obtained  a  rule  to 
stay  proceedings  until  security  for  costs  was 
given.  The  defendant  was  no  party  to  that 
rule,  and  the  security  not  having  been  given, 
and  the  proceedings  in  consequence  stayed,  the 
defendant  moved  lor  judgment  as  in  case  of  a 
nonsuit:  Held,  that  he  was  entitled  to  judg- 
ment. Lawes  and  another,  assignees,  v.  Bott, 
33  L.  O.  431. 

7'  Peremptory  undertaking,  —  Where  a  rule 
for  judgment  as  in  case  of  a  nonsuit,  had 
been  discharged  on  a  peremptory  undertak- 
ing to  try  within  a  certain  time,  and  the 
trial  took  place  after  the  expiration  of  the 
time,  but  before  the  court  could  be  moved  for 
a  rule  for  jud^ent  for  the  default,  the  court 
granted  a  nile  in  the  alternative  for  judgment 
as  in  case  of  a  nonsuit,  or  for  setting  aside  the 
trial.    Bushell  v.  Slack,  33  L.  O.  20. 

JURISDICTION. 

Discharge  of  Bankrupt  under  6  <5-  6  Vict, 
c,  122,*.  42.  — Where  an  application  to  dis- 
cbarge a  bankrupt  out  of  custody  under  the 
statute  5  it  6  Vict.  c.  122,  s,  42.  has  been  re- 
fused by  a  judge  at  chambers,  this  court  has  no 
jurisdiction  to  interfere  with  that  decision;  but 
a  fresh  application  may  be  made  to  the  judge 
at  chambers,  if  the  circumstances  of  the  case 
will  justify  it.     Waring  v.  Smith,  33  L.  0. 92. 

LACHB8. 

1.  Notice  of  trial  having  been  given  for  the 
first  sittings  in  Term,  the  l6th  of  April,  the  de- 
fendant obtained  a  rule  for  a  special  jury  on 
the  9th,  which  he  served  on  the  plaintiff  on  the 
13th.  The  Master's  office  was  closed  on  the 
10th  for  the  holidavs,  and  remained  so  till  the 
15th,  on  which  aay  the  defendants  served 
another  copy  of  the  rule  on  the  plaintiff,  to« 
gether  with  an  appointment  to  nominate  the 
jurv  on  the  18th.  Held,  that  the  defendants 
haa  been  guilty  of  no  laches ;  and  the  court 
therefore  refused  to  discharge  the  rule  for  a 
special  jury.  Gwmey  v.  Qumey,  3  D.  &  L. 
734. 

2.  Where  proceedings  are  taken  against  good 
faith,  the  party  must  come  promptly  to  set  Hiem 
aside,  as  in  the  case  of  an  irregoianty.  There- 
fore, where  a  iudgment  was  signed  against  good 
faith,  of  which  the  defendant  had  notice  on  the 
6th  of  April,  an  application  to  set  it  aside  on 
the  20th  of  the  same  month  was  held  too  late. 
Sowuiers  v.  Jones,  3  D.  &  L.  770. 

MANDAMUS. 

1.  Second tgifpUeaium, — ^Where  anile  for  a 
mandanns  to  compel  a  corporation  to  make  an 
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order  has  been  discharged,  on  the  ground  that 
no  demand  and  refusal  have  taken  pkce,  the 
court  will  not  grant  a  new  rule  for  a  mandamus 
to  the  same  effect,  though  a  demand  and  re- 
fusal have  taken  place  since  the  discharge  of 
the  former  rule.  Thompson,  exports,  6  Q.  B. 
721. 

2.  Dtfects  in  writ,  how  avaUable.^— Traverse 
of  return. — On  demurrer  to  a  traverse  of  the 
return  to  a  mandamus,  the  defendant  may  im- 
peach the  validity  of  the  writ. 

So  held  by  the  Court  of  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of  Queen's 
Bench.  Clarke  v.  Leicestershire  and  Northamp- 
tonshire  Canal  Company,  6  Q.  B.  898. 

Case  cited  in  the  judgment:    R^x  r.  Margate 
Pier  CompBDy.S  B,  &  Aid.  220. 

3.  Conviction. — ^When  magistrates  convicted 
a  person  under  an  act  of  paruament  which  was 
repealed,  and  they  afterwards  convicted  him 
for  the  same  offence  under  a  subsequent  act, 
but  refused  to  enforce  the  penalty,  the  court  in 
the  exercise  of  its  discretion  refused  to  grant  a 
mandamus  to  the  magistrate  to  enforce  the 
penalty.    Exports  Thomas,  33  L.  O.  454. 

NEW   TRIAL. 

A  cause  was  tried  before  the  under-sheriff 
during  the  long  vacation,  and  a  verdict  found 
for  the  plaintiff;  a  judge's  order  was  then  ob- 
tained by  the  defendant  to  stay  all  further  pro- 
ceedings until  the  fifth  day  ot  the  next  term : 
Held,  that  a  motion  made  on  the  fifth  day  of 
term  for  a  new  trial  was  too  late.  Roberts  v. 
Foulkes,  33  L.  O.  71. 

NOTICE   OF   INQUIRY. 

Where  the  plaintiffs  had  given  a  14  days'  no- 
tice of  a  writ  of  inquiry  in  an  action  in  which  the 
venne  was  laid  in  Middlesex,  and  afterwards 
gave  notice  of  continuance,  which  was  not  suf- 
ficient if  the  defendant  resided  more  than  40 
miles  from  London :  Held,  on  motion  to  set 
aside  the  execution  of  the  writ  of  inquiry,  on 
the  ground  of  insufficiency  of  the  notice  of 
continuance,  that  the  defenaant's  affidavit  was 
sufficient,  which  described  him  as  ''of  Rag- 
land,''  in  the  county  of  Monmouth,  and  which 
stated  that  he  had  received  no  other  notice  of 
continuance  than  the  one  so  given,  and  that 
Ragland  was  1 36  miles  from  London ;  although 
it  aid  not  state  in  positive  terms  that  he  re- 
sided at  Ragland.  Saunders  v.  Jones,  3  D.  & 
L.  770. 

NOTICE   OF  TRIAL. 

In  a  London  cause  which  stood  for  trial  for 
the  first  sittings  in  Michaelmas  Term,  the  plain- 
tiff, on  the  24th  of  November,  gave  notice  of 
continuance  to  the  first  sittings  after  Term: 
Held,  that  although  tins  was  virtuaUy  a  notice 
for  the  adjournment  day,  the  15th  of  Dec.^ 
and  the  plaintiff  had  tnerefore  full  time  to 
countermand  the  1st  notice,  and  give  a  fresh 
notice  of  trial ;  that  he  was  not  bound  to  do 
so;  and  that  the  notice  of  continuance  was 
sufficient.     Toulmm  v.  Elgie,  3  D.  &  L.  558. 
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OBDBIt  or  JiriKSB. 

SembU,  thst  the  order  promulicated  on  the 
laihof  June,  1846,  reepectiog  judges'  orders 
for  judgment,  does  not  necessarily  render  an 
order  actually  made ;  though  the  execution  of 
the  consent  may  have  been  improperly  attested. 
Duofi  y.  Sleddan,  3  D.  &  L.  697. 

And  see  Jwdgt^  Order, 

OUTLAWRY. 

After  motion  to  reverse  an  outlawry  has  been 
discharged,  the  court  will  not  reverse  it  on  a 
new  motion  founded  upon  affidavits  not  stating 
anv  fact  subseouent  to  the  first  appUcation,  but 
will  put  the  defendant  to  his  writ  of  error. 
Stuiz  v.  JVyatt,  6  Q.  B.  666. 

PARTICULARS  OF   DEMAND. 

1 .  Action  6jr  raiiwap  engineer. — In  an  action 
by  an  engineer  against  the  committee  of  a  nul- 
WRy  company  for  maldng  the  surirey,  &c.,  the 
particulars  of  demand  merely  claimed  certain 
Bggngite  sums  in  respect  ot  the  survey  of  a 
stated  number  of  miles,  and  for  tavern  and  tra- 
velling expenses,  Msistio^  the  soHcitor  with 
books  of  reference,  engravnig  plates  of  plans, 
printer's  account,  &c.  The  court  refused  to 
order  fuller  particulars.  Higgins  v.  Ede,  1 5 
M.  &  W.  76 ;  S.  C.  3  D.  &  L.  470,  n. 

2.  Action  by  raiboay  engineer.^ln  an  action 
by  an  engineer  against  the  committee  of  a  rtdl- 
w^  company,  for  making  the  survey,  &c.,  the 
particulars  of  demand  claimed  an  aggregate 
som  for  surveying  and  levelling  the  line,  mak- 
ing trial  sections,  finding  surveyors,  levellers, 
and  engineers,  meeting  and  arranging  with  the 
solicitors,  assisting  at  the  reference,  superin- 
tending the  engravings,  &c.,  including  tavern 
bills,  travelling  charges,  office  expenses,  &c., 
so  many  miles  at  a  certain  sum  per  mile.  The 
court  refused  to  order  fuller  particulars,  or  to 
compel  the  plaintiff  to  distinguish  between  his 
own  personal  charges  and  those  of  the  sur- 
v^ors,  Sec,  employed  by  him,  or  to  particu- 
larize the  sums  actually  expended  by  him. 
Bennie  v.  Beresford,  15  M.  &  W.  78 ;  S.  C.  3 
D.  &  L.  464. 


RECENT   DECISIONS  IN   THE  SUPE- 
RIOR  COURTS. 

■RPORTBO    ST    BARRXSTBRB    OT   THB    SBVERAl 
C0VBT8. 

IrOrlr  eixncenor. 
Hughes  v.  WUUmne.    March  26th,  1847. 

NEW  ORDERS  («0.  116). —SETTING  DOWN 
CAUSE  IN  CONTRAVENTION  OP  A  BfA8« 
TER*e  ORDER. 

Ad^endma  canmot,  mnder  the  ll6ik  Order 
ofHag^  1845,  §0t  dornn  ffte  eawefor  hear^ 
ing  mnd  ieswe  subpeenei  to  hear  judgment 
pending  an  order  Sg  the  Master  to  enlarge 
pubiieation  as  to  oi^endant, 


Mr.  FineeUng  liar  some  of  the 
stated,  that  this  was  an  appeal  aaotioa  ftoai  a 
decision  of  Vioe-ChanecJlor  Wigfraaiu  Pafali. 
cation  in  the  cause  passed  on  the  7tk  of  Jsmaerj 
last  On  that  day  a  warrant  was  taken  out  by 
another  defendant,  and  served  only  on  the 
plaintiff  for  time  to  enlarge^  which  was  granted 
on  the  nth.  The  defendants  for  wliom  the 
learned  counsel  appeared  received  notice  of  this 
enlargement  on  tne  18th  by  a  letter  from  the 
plaintiff's  solidtor,  but,  neverthdoae,  proceeded 
on  the  9th  of  Feb.  to  set  down  the  cmnse,  and 
issued  subpoena  to  hear  judgment  parBoaiit  to 
the  116th  Order  of  May,  1845.  On  the  84th 
of  Feb.  his  Honour  granted,  with  costs  as  to 
these  defendants,  the  plaintiff^s  motion  that 
the  canse  mif^ht  be  struck  out  of  the  reipstiar's 
book  for  havmg  been  improperly  set  down  by 
them  before  publication  had  passed,  and  thst 
the  subpoena  to  hear  judgment  might  be  set 
aside. 

Mr.  FreeUng  contended  that  the  Master  had 
no  jurisdiction  to  enlarge  the  time  for  pabfiea- 
tion  after  it  had  actually  passed.  Carr  v.  Jp- 
pleyard,  2  Myl.  &  Cr.  476 ;  Strickland  r.  Stride- 
land,  4  Beav.  146.  At  any  rate  these  defend- 
ants ought  to  have  been  served  witli  the  war- 
rant to  attend  the  application  to  enlarge-  Be- 
ference  was  made  to  the  cases  of  Chnek  r. 
Cremer,  2  PhU.  113,  (and  23  L.  O.  112); 
JValUsy.  Glvn,  19  Ves.  380. 

The  Lord  Chancellor,  withont  heari^r  the 
other  side,  (^served  that  the  dedsion  of  the 
Vice-Chancellor  appeared  to  be  mnte  lif^ 
After  publication  had  passed,  these  defendants, 
in  ignorance  of  what  had  been  done,  fntimatpd 
their  intention  of  procuring  the  bill  to  he  dis- 
missed for  want  of  prosecution.  They  were 
then  informed  by  the  plaintiff  that  he  was  re- 
strained from  proceeding  by  an  order  obtvied 
by  a  co-defendant  to  enlarge  the  time  of  psai- 
ing  publication.  The  orders  of  the  Masten, 
until  duly  set  aside,  are  equally  bindfiag  with 
those  of  the  court  upon  parties  having  notiee. 
His  lordship  was  of  opinion  that  these  defefld- 
ants  had  been  properly  ordered  to  pay  the 
costs  in  the  court  below,  (Mr.  Wood,  wlw  sp* 
peared  for  the  plaintiff,  having  stated  Ast  thef 
had  been  given  by  his  Honour  expressly  on  die 
grounds  that  the  defendant  had  bmi  iafbtsed 
of  the  order  to  enlarge  public«tioD»)  and  mast, 
with  eqasl  propriety,  pay  those  of  the  preaeot 
application. 

KoUs  Court. 
Arnold  v.  Arnold.    MaEch  23fd.  ig^« 

AVSNMfBNT  OP    BIIX. — DSLAT. 
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An  order  qf  a  Master,  however  obviously 
trregular,  is  binding  on  all  parties  having 
notice  tf  it  wun  duly  set  asule. 


In  general  an  order  of  oomrae  to 

tained  at  ihe  Bolls  iu  m  causa  altaeksd  to 
another  branch  qfthe  oomri  cmmmot  be  dis- 
ehargod,  except  for  srregulasiip^  or  kg  the 
Lord  ChamceUor.  Bui  Qnwe,  whtHm 
the  order  might  not  be  discharged  at  the 
Rolls,  upon  an  efp§ieait6on  there,  foundsi 
on  an  opiniou'capressed  as  to  the  mmriis  ^ 
the  ease  by  thtptAge  brfora  r'^irr'fif  mtm 
is. 


Sitpenor  OmA$  :  ¥m  ^Ckan^iHmrr'^.  <S.Xm^  9rmm4  ■  rtnawtV  Bench, 


Im  Uhs  case  a  motion  was  made  to  dkehaiae 
aa  order  to  amend  obtained  as  of  coarse  at  tae 
RoDs,  under  circnmstances  of  delay  in  gettaog 
in  the  answen  of  some  of  the  defendants 
similar  to  thoee  mentioned  in  the  preceding  case 
of  ¥ureman  r.  Gfrey,  (reported  p.  452,  ante); 
bat  the  caoae  was  attached  to  the  Vioe*Chan- 
cellorWigram's  Court. 

Mr.  Hart  for  the  motion. 

Mr.  Biderttm  contr^. 

Lord  Langdale  refused  the  motion  upon  the 
ground  that  the  order  was  not  irregular,  and 
that  he  could  not  discharge  it  upon  the  merile 
as  shown  before  him,  because  the  cause  was  not 
attached  to  hie  court.  His  lordship  observed, 
that  the  Lord  ChanceUor  might  discharge  the 
order  on  the  merits,  because  he  had  jurisdic- 
tion over  the  case  as  well  as  over  the  order,  and 
might  therefore  deal  with  it  on  other  grounds 
thim  those  of  its  irregularitv,  which  alone  were 
open  at  the  Rolk.  He  added,  however,  that  if 
he  could  assist  the  practice  by  discharging  the 
order  on  the  ground  of  the  merits,  as  appearing 
to  Vice-Chancellor  Wigram,  he  would  willingly 
do  so. 


Vict^eianttWot  of  Iffnglanlr. 
Pesierre  v.  WUIU,    March  10,  1847. 

PARTNEBBHIP.  —  PRODUCTION  OF  DOCU- 
MBNT8. 

A  partner  who  has  mimed  aceounU  qf  the  pari 
nership  transactitms  tcith  accomUs  qf  his 
own  private  affairs  is  bound,  in  a  suit  in- 
stituted/or an  account  of  the  partnership 
transactions,  to  produce  the  book  containing 
such  accounts. 

The  bill  in  this  case  was  filed  for  an  account 
of  certain  partnership  transactions  between  the 
plaintifr  and  defendant,  and  the  answer  of  the 
defendant  having  admitted  the  possession  of  cer- 
tain accounts  and  documents  relating  to  such 
transactions,  a  motion  was  now  made  for  pro- 
duetion.  The  defendant  objected  to  proauce 
his  baiters'  pass  book,  upon  the  ground  that 
it  was  his  own  private  book,  and  as  he  had 
found  an  the  capital  for  the  concern,  the 
monies  which  bad  been  received  on  account  of 
the  partnership  were  paid  to  him  as  a  matter  of 
coarse,  and  by  him  paid  through  his  bankera. 

Mr.  James  Farker  and  Mr.  JFMer,  in  support 
of -die  motion,  contended,  that  the  plaintiflTwas 
entitled  to  the  production  of  all  books  and  ac- 
connte  in  which  any  of  ihe  partnerahip  trans- 
actkms  appeared,  and  that  the  defendant  ought 
to  have  kept  distinct  accounts. 

Mr.  Bum  and  Mr.  WiUeoeik,  contrik,  said, 
that  the  bill  ecpressly  charged  that  aeeonnts 
had  from  time  to  time  been  settled  between  the 
parties,  and  prayed  that  such  accounta  might 
De  oonsidered  as  settied,  so  that  no  discovery 
was  necessary.  There  were  also  other  books 
wliich  contained  aceoonte  of  sH  the  partnerehip 
tranaactione,  so  that  it  could  not  be  necessary 
to  see  ^  pUuntiflTs  private  pass  bo(^. 

The  VioeJCkemoeOor  said,  that,  on  the  de- 
fendant's own  showing,  winn  he  received 
monies  betonging  to  tha  |«*nnhip  he  paid 
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them  into  his  bankera.  They  were  therefore 
onqueetionably  partnerehip  monies,  and  it  was 
premature  to  say  they  were  his  monies,  for 
until  an  account  was  taken  they  must  be  con- 
sidered as  partnership  property.  If  then  he 
had  blendea  the  partnership  accounts  with  ac- 
counts of  his  own  private  affairs,  he  must  take 
the  consequence.  The  usual  order  must  be 
made  for  production,  with  liberty  for  the  de- 
fendant to  seal  up  such  paits  as  md  not  rdate 
to  the  partnerehip  transactions. 


1Ftee«IC|attreUor  llnfgit  18ruct. 
Johmon  v.  Barnes.    Feb.  24th,  1847. 

PRACTICB. —  BMUIlfSOUS    SBRVICB    OF 
SUBPCENA. 

If  a  defendant  is  served  with  a  copy  of  a  mi&- 
poena  without  the  indorsement  required  by 
3rd  Order  qf  Dec,,  1833,  if  he  come  speedily 
to  the  court,  he  has  a  right  to  set  the  service 
aside  with  costs.  A  dtfendant  having  ob* 
tained  an  order  to  enter  an  appearance  for 
the  defendant  on  an  untrue  allegation  qf 
the  regularity  of  the  service  of  the  copy  qf 
the  subpoena,  the  plaintiff  apvlied  to  the 
court  and  got  the  order  set  aside  with  costs. 

Thb  plaintiff  in  the  suit  served  a  copy  of  the 
subpmna  upon  the  defendant  without  the  in- 
doraement  required  by  the  3rd  Order  of  Dec, 
1833 ;  he  then,  on  affidavit  of  the  due  service  of 
the  copy  of  the  subpcena,  obtained  an  order  to 
enter  an  appearance  for  the  defendant.  Tlie 
solicitor  for  the  plaintiff  afterwards  abandoned 
the  service  and  the  order. 

A.  J.  Lewis,  for  the  defendant,  moved,  on 
behalf  of  the  defendant,  that  the  copies  and 
service  of  the  subpoena  might  be  discharged 
for  irregularity,  witii  costs,  and  also,  that  the 
order  to  enter  the  appearance  should  in  Hke 
manner  be  discharged  for  irregularity,  adth 
costs,  OB  the  ground,  that  the  representation 
of  the  due  service  of  the  copy  of  the  subpmna 
was  untrue. 

Fooks  insisted  that  the  defendant  was  not 
entitled  to  have  the  costs,  as  the  order  was 
made  in  November,  and  she  had  acquiesced 
until  Februarv. 

The  Vice-ChanceUor  was  of  opinion^  that  it 
was  the  right  of  the  party  to  have  the  service 
of  the  subpoena  set  aside,  and,  if  he  came  with 
speed,  with  costs.  The  order  was  made  in 
November,  and  the  apology  for  not  coming  till 
Fel)ruary  made  the  case  worse  for  the  plaintiff, 
for  he  had  obtained  and  served  an  order  to 
enter  an  appearance  for  ihe  defendant.  The 
aervice  and  tne  4>rder  must  be  discharged  with 
coats. 


€intaCi  MmC^* 
(Before  the  Four  Judges.) 
EafarUAeOvaneersoftkeTownahwofLsedc, 
aitfinga  in  Banco  after  Hilary  Tenn*  Feb. 
13th,  1847. 

CBSaiOHB^— ATPBAL^^PBACTICS. 

An  appellant pariak  hsmike  vpiion  qf  appeal- 
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a^MTtor  Courts:  Quem*$Bfiiu^*Ssckequer. 


ing  to  the  next  practicable  sessions,  either 
after  the  service  of  the  order  of  removal, 
with  the  other  documents  required  by  the 
A8fb  }V,4,c.  76,  s.  79,  or  after  the  actual 
removal  of  the  pauper. 

An  order  of  removal  was  made  on  the  15th 
of  April,  1846,  which,  with  the  necessary  docu- 
ments, was  served  on  the  appellant  parish  on 
the  30th.  The  next  sessions  were  held  on  the 
7th  July,  hut  no  notice  of  appeal  was  given  for 
those  sessions,  nor  was  any  appeal  then  entered. 
Onthe  1 8th  July  the  paupers  were  removed.  In 
September  notice  of  appeal  was  given,  and  the 
the  appeal  came  on  to  oe  heard  at  the  October 
sessions.  At  the  trial  it  was  contended  that 
the  appeal  was  too  late,  that  the  appellants  were 
aggrieved  by  the  service  of  the  order,  and  that 
under  the  4  &  5  W.  4,  c.  76,  ss.  78  &  81,  the 
July  sessions  were  the  next  practicable  sessions. 
The  objection  was  overruled,  and  the  appeal 
heard. 

Mr.  Hall  moved  for  a  rule  to  show  cause 
why  a  certiorari  should  not  issue  to  bring  up 
the  order  of  sessions  on  the  ground  that  the 
sessions  had  no  jurisdiction.  A  practice  seems 
to  be  established  by  the  cases  Regina  v.  The 
Justices  of  Salop^  and  Regina  v.  The  Justices 
of  the  West  Riding,^  that  a  parish  has  the 
option  of  appealing  either  after  the  service  of 
the  order,  or  after  the  removal  of  the  pauper. 
That  practice  is  directly  opposed  to  the  spirit 
of  the  Poor  Law  Amendment  Act,  which,  as 
stated  by  Williams,  J ,,  in  Regina  v.  The  Justices 
of  Herefordshire,^  was  to  prevent  the  removal 
of  paupers  tiU  the  settlement  was  finally  ascer- 
tained. The  service  of  the  order  constitutes 
the  grievance,  and  the  time  for  appealing  dates 
from  that  period.  As  soon  as  an  appellant 
parish  receives  an  order  it  becomes  liable  to 
pay  costs,  and  is  consequently  aggrieved.  A 
fresh  right  of  appeal  does  not  arise  from  the 
act  of  removing  the  pauper.  The  one  is  the 
grievance,  the  other  is  only  the  consequence  of 
Uiat  grievance.  Regina  v.  Bishop  Wearmouth,^ 
Bex  V.  The  Justices  of  Pembrokeshire.^ 

Cur,  udv,  vult, 

liord  Denman,  C.  J.,  delivered  the  judgment 
of  the  court.  We  have  paused  before  we 
granted  a  rule  that  might  produce  for  a  time, 
at  least,  uncertainty  in  the  practice.  The 
motion  is  founded  on  the  4  &  5  W.  4,  c.  70, 
88.  79  &  SI,  and  a  case  in  the  Bail  Court,  be- 
fore Mr.  Justice  Wightman,  Regina  v.  The 
Justices  of  the  West  Hiding,  in  which  he  con- 
sidered that  the  making  and  serving  of  an 
order  of  removal,  with  notice  of  chargeability 
and  cony  of  examination,  might,  since  the 
4  &  5  W.  4,  c.  70,  constitute  a  sufficient  ^ound 
to  warrant  an  appeal.  In  coming  to  this  con- 
clusion there  was  no  intention  to  overrule  the 
case  of  Reaina  v.  The  Justices  of  Salop,  as  to 
the  point  determined  in  it,  that  the  appellant 
may  treat  the  actual  removal  of  the  pauper  as  a 


grievance  to  be  appealed  ag^nat.  Bat  Mr. 
Justice  FTipA^iium  considered  that  the  appellant 
might,  if  he  pleased,  treat  either  the  aervicc  of 
the  order  of  removal,  with  the  other  documents, 
the  actual  removal  of  the  pauper,  aa  the 


or  --_  .      . 

grievance  to  be  appealed  against ;  and  that  no 
practical  inconvenience  can  arise  from  giving 
the  appellant  such  an  option,  bat  rather  the 
contrary;  and  in  this  view  of  the  catsc  we 
concur.  On  the  point  in  question  we  are  dis- 
posed to  think  that  the  cases  of  Beyina  r. 
Salop  and  Regina  v.  The  Justices  of  the  West 
Riding  are  not  inconsistent.  And  this  view  of 
the  case  is  in  accordance  with  the  view  taken 
by  Mr.  Justice  Paiteson,  in  Biegina  v.  The 
Justices  of  Middlesex.^  We  therefore  think  it 
desirable  to  declare  immediately  that  we  enter- 
tain no  doubt  on  this  subject,  and  that  the  pcac- 
tice  which  has  long  prevailed  ia  to  continne; 
and  of  course  there  will  be  no  rule  granted. 

Rule  refused. 


6  Dowl.  28. 
8  Dowl.  638. 


^  2  DowL  &  Lownd.  488. 
^  6Bar.&AdoL94k2. 
2  Bast,  213. 


tS^^ttftxtx* 
Pilkington  v  Cook.  Hilary  Term,  Jan.  12, 1847- 

8HERIFF.— POUNDAGE.  — FBB8.— 
EXTORTION. 

A  sheriff  is  liable,  under  the  29  Eiis.  c.  24.  to 
treble    damages    for    extortion,    notwith- 
standing the  1  Vict.  c.  55,  aJlowssidditiomal 
fees. 
A  decloration  framed  on  the  former  sietute  is 
sufficient:    if  the  defendant    reiies  upon 
the  latter,  he  must  plead  it  as  matter  of 
defence. 
This  was  an  action  against  the   Sheriff  of 
Yorkshire,  to  recover  treble  damages  for  taking 
more  than  is  allowed  by  the  29  Elis-  c  24,  in 
executing  a  writ  o(  fieri  facias.   The  dedarataoo 
was  framed  on  the  above  statute  in  the  ordinary 
form.    The  defendant  demurred,  and  the  priiw 
cipal  objection  was,   that  the  1  Vict.  c.  55, 
virtuallv  repealed  the  29th  Elia.  c.  24,  or  if  not, 
the  declaration  ought. to  have  shown  that  the 
sum  tidcen  was  greater  than  allowed  by  both 
acts. 

Rew  in  support  of  the  demurrer.  Siooe  the 
1  Vict.  c.  55,  the  sheriff  may  take  more  lees 
than  allowed  by  the  29  Bli*.  c  4.  Dawies  t. 
6rMI/i,  4  M.  &  W.  377.  The  statute  of  Eliaa- 
beth  only  enables  sheriffs  to  take  twelve  pence 
for  every  twentv  shillings  when  the  snm  levied 
does  not  exceed  100/.,  and  sixpence  for  evccj 
twenty  shillings  above  100/.  The  piohihitorT 
part  of  that  statute  extends  to  all  fees  beyond 
poundage.  Woodgate  v.  KnaichbM,  2  T.  R. 
157;  Buckle  v.  Beves,  3  B.  &  C.  688.  Bnt 
the  statute  of  Victoria  allows  other  feea  beyond 
poundage,  so  that  it  in  effect  repeals  the  pro- 
hibitory part  of  the  statute  of  Blixabeth.  The 
plaintiffought  therefore  to  have  shown  in  bis 
deckration  that  the  defendant  was  not  entitled 
under  the  statute  of  Victoria  to  take  what  he 
did.  Thibault  v.  Gibson,  2  M.  &  W.  88; 
Simpson  v.  Ray,  12  M.  &  W.  736 ;  ClmyUm  v. 
KynoMtan,  2  Salk.  574 ;  Ktmis  v.  Ltark,  Pkiwd. 


'  9  Dowl.  163. 


Superior  Omt$:  Bitektqmr^^Chmeery  8iiimg$. 
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10  ;  Usher  ▼,  WaUery  4  Q.  B.  rep  .553 ;  The 
Vustees  NortUeack  and  Wiiney  Roads,  5  B.  & 
.doL  978 ;  Paget  y.  Foley,  2  Bing.  N.  C.  679. 
•ven  if  the  statute  of  Eluuilieth  is  not  repealed, 
le  same  objection  to  the  declaration  would 
xist,  for  the  offence  does  not  arise  from  the 
isobedience  of  that  statute  alone»  but  from  the 
isobedience  of  both*  and  as  the  oualifications 
f  the  latter  act  must  be  taken  as  incorporated 
rith  the  former,  they  must  be  negatived  by  the 
•arty  relying  on  it. 

CowHng  contrl  The  statute  of  Elisabeth 
:ive8  poundage  as  a  recompense  for  levying. 
Valden  v.  Vessev,  Noy,  75.  TTie  statute  of 
/'ictoria  gives  '*  lees  "  in  addition  to  poundage. 
Jurlewis  v.  Bird,  1  Doiv.  N.  8. 752.  The  one, 
berefore,  does  not  repeal  the  other,  but  both 
Day  well  stand  together.  Besides,  it  does  not 
.ppear  by  the  record  that  any  scale  of  fees  has 
»een  allowed.  The  present  action  is  founded 
>n  the  general  prohibition  contained  in  the 
tatate  of  Elisabeth,  and  the  declaration  is  in 
he  same  form  as  that  in  Buckle  v.  Bewes,  3 
).  &  C.  688. 

Cur,  ado.  vult 

The  judgment  of  the  court  was  delivered  by 
Parke,  B.  The  1  Vict  c.  55,  was  passed  to 
ncrease  and  fix  the  remuneration  to  be  paid  to 
he  sheriff  or  his  officers  according  to  the  dis- 
cretion of  the  judges.  This  statute  does  not 
*ecite  the  29  Elis.  c.  44,  nor  expressly  repeal  it, 
)ut  leaves  the  right  to  poundage  untouched. 
But  then  it  was  said  that  it  impliedly  repeals 
he  statute  of  Elizabeth  as  to  the  clause  giving 
;he  penalty.  We  think  the  effect  of  the  statute 
>f  Victoria  is  to  legalise  the  receipt  of  fees  be- 
yond the  poundage  onlv  in  those  cases  in 
nrhich  the  judges  shoula  make  any  order  to 
!)ennit  it.  The  judges  might  never  exercise 
iieir  power  in  any  case,  therefore  it  was  onlv 
rontinffent  whether  the  statute  of  Elizabetn 
nronld  be  altered  by  the  statute  of  Victoria.  If 
the  court  could  take  notice  that  the  judges  had 
exercised  that  power,  as  perhaps  they  ought, 
[for  they  are  bound  to  take  notice  of  the  course 
of  proceedings  of  the  superior  courts,)  still  we 
could  not  assiune  that  such  regulation  had 
been  made  before  the  particular  sum  mentioned 
in  the  declaration  was  received,  and  conse- 
quently,  so  far  as  we  can  tell  from  the  date,  the 
statute  of  Elizabeth  was  in  full  force  and  unre- 
pealed in  any  respect  at  the  time  of  the  alleged 
offence.  Therefore,  the  declaration  seems  to 
08  to  be  sufficient  If  the  statute  of  Victoria 
expressly  enacted,  that  in  all  cases  in  which  the 
sheriff  took  no  more  than  the  additional  sum 
sanctioned  by  the  judges,  he  should  be  ex* 
empted  from  the  penalties  of  the  statute  of 
Elizabeth,  this  declaration  would  nevertheless 
be  good,  for  in  that  case  the  matter  shonld 
come  by  wav  of  defence.  We  think  that  the 
operation  ot  the  statute  of  Victoria  was  to  con- 
stitute an  exception  from  the  statute  of  Eliza- 
beth only  where  it  is  expressly  enacted  that 
such  cases  should  be  exempt  from  the  opera- 
tion of  that  act.  Consequently  our  iudgment 
must  be  for  the  phuntiff ;  but  if  the  defendant 
will  procure  an  affidavit  that  no  more  was  taken 


than  the  scale  of  fees  allowed,  he  may  be  let  in 
to  amend  on  the  usual  terms.       •    • 
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Attomey-Gen.  f.|  Hendrick'sChwity /&  costa. 

Senhouse  v,  Hal). 

Kirkman  v.  Booth. 

Viu^tmttllox  oi  fittglanlk. 
PLSAa,  vsMvnRKna,   CAtwas,   aitd   further  m- 

RXCTION8. 

Mosley  v,  Alston  2  dems.,  pt.  hd. 
Beale  v.  Alston,  denu 
Garland  v.  Tanner,ezc 
Walah  V.  Trevanion,  < 
Jackson  v.  Ward 


r  Parker  v.  Day     1 

1  Ditto  «.6oude    / 

Start  9.  Cooke. 


ara 


GloMOiry  Cmue'Luis. 


7ik  May,  Hieluon  v.  Baifli. 
{^r:'^''    }f-r.di^„docU. 

Ammj  9.  Walker,  S  eaniM* 

Ewart  V,  Phillips,  far.  dirs.  ttid  oocU. 

tYoodfail  V.  BagBter,  fur.  din.  and  coata. 

Oarria  v.  Garria,  fur.  din.  and  coata. 

Tbompaon  v.  Daj  ditto. 

Attomaj-GaDeral  v.  Wilaon. 

Muaton  v.  Bndabaw 

Rawlina  v.  Berkett,  fur.  dirs.  and  coata. 

Leires  «.  Lewea. 

Harria  v.  Greao,  t  eaoaaa. 

Ward  V,  Gardiner,  for.  dirs.  and  eoata. 

Sewell  V.  Murray,  4  cauaes. 

Whitehall  9.  Sanden,  2  cauaes. 

Grundry  v,  Newbold. 

Brandon  v.  Brandon,  9  eanaea,  ezona. 

Johnstone  v.  Ure. 

Tbjone  v.  Tooke. 

Attorney-Gen.  v.  Wright,  far.  dirs.  and  coata. 

Faoaon  v.  Vanghan,  ditto. 

Tnfford  y.  Brooke,  exona.  and  ditto. 

Smith  V.  Bury  and  Ipawich  Railway  Company. 

Bayden  v,  Watson,  tur.  din*  and  coats. 

Clare  v.  Clare,  t  causes. 

Goodbody  v.  Shuter. 

Harriaon  e.  Andrewa,  fur.  din.  and  eoata. 

Monypenny  9,  Monypenoy,      ditto. 

{Ware  9.  Rowland  ditto. 

Same  v.  Wilson,  cause. 

Waatell  v.  Lealie,  8  oauaea,  exona.  and  fur.  din. 

Short,  Parnall  r.  Morgan,  fur.  dira.  and  coata. 

Fusaell  v.  Hooper,  ditto. 

Rainbow  v.  Lamb,  ditto. 

j  Cooke  V.  Cbolmondeley    > 
i  Ditto  V.  Moore  ( 

Sutton  V.  Clifford,  fur.  din.  and  coaU. 

Hackett  v.  Clifton  ditto. 

5 Clarke*.  Melville      ) 
{  Ditto  V.  Reckarda      ( 

Lasaence  e.  Eacer. 

GoTeraors  of  Christ  Church  Hospitsl  v.  Grainffer, 
by  order.  ^  ^    ' 

Long  r.  Bunny,  f  csuaes. 

Short,  Perkins  ».  Ede,  fur.  din.  and  coata. 

Webb  9.  Webb. 

Bym  V.  Nay. 

Herring  v.H^. 

Adams  v.  Dunn. 

Quaah  v.  Rosknge,  S  cauaca. 

Cuming  v.  Biahop. 

Bouverie  v.  Bouverte,  fur.  din.  and  coats. 

Hiles  V,  Moore. 

Bate  V.  Bate,  fur.  din.  and  coata. 

Carpenter  v.  Bott,  ezona. 

Peed  V,  Gee. 

Mnoday  v.  Mills,  fur.  din.  and  coata. 

Heyne  9.  Tyler,  2  cauaea. 

Duke  of  Beaufort  0.  Morris. 
Coffin  r.  Brind. 

Flower  0.  Gould. 

Edwards  v.  Prieatly,  fur.  dirp.  and  coats* 

Steward  v.  Forbes. 

Iveson  0.  Jamea. 

Tinalay  v.  Genese. 

Bourne  9,  Dufaur,  fur.  din.  &  coats. 

Short,  Harmer  o.  Bartelott. 

Short,  Edmonds  v.  Goater. 

Harris  9.  Thomaa,  S  cauaea. 

Jarria  v.  Bullae. 

Short,  Sala  r.  Macrone,  fur.  dirs.  and  coats. 


I  ¥itt^%wmUn  »«if|t  Vnrc. 

oAuana,  fvbthsb  ninncnoira,  Airn  szcxmoxs. 

To  Jut  a  day,  Sibaon  «.  Edgwrorth.  S  dona. 
Mortimer  9.  Hartley,  exona.  t  sets. 
Atkinacm  e.  Glover. 
Smith  V.  Smith,  3  eaoaen. 
iStk  Afml,  Banniater  «.  BUIa. 

{Kortwrigbt  s.  M«Qaeen.  I 
Ditto  V.  Bariow.  f 

f  Blagnre  e.  Bbgrare,   1 

<  Ditto  V.  Ditio,  \ 
(  Ditto  V.  Ditto.  ) 
C  Heater  s.  RnsaeU,  ) 

I  Ditto  V.  Ditto.       I 

Climenaon  «.  Hardy. 

Coomba  v.  Brooka. 

Ihler  V.  Daviea. 

Plunkett  V.  Coningham. 

Thaekwell  e.  CoUina. 

Adama  e.  Abbot. 

Hurkiaaon  9.  Bridge. 

Glenn  v.  Wbowell. 

Johnson  e.  Kershaw. 

Feltham  «.  Clark. 

Austin  y.  Dotton. 
i  Clare  9.  Clare,    I 

Ditto  9.  Craig.    | 

Monro  9.  Lucas. 

Peehell  9.  Ditto 

Ditto  9.  Hopegood. 
(Ditto  9.  Lucaa. 

Erana  9.  Croabie. 

96ih  April,  Bonafield  9.  Mould,  S  canasa. 

t5r^  AprU,  Milne  9.  Macgaimn. 
(  Whitfield  9.  Leqnentre,    ) 

<  Ditto  9.  Warner,  > 
(  Ditto  9.  Weston.              ) 

ISih  ApriL  Fenion  9.  Nalder. 

Reere  9.  Goodwin. 

27t^  April,  Robley  9.  Ridings. 

Melford  v.  Ridout. 

97th  April,  Teed  9.  Carrutben,  5  caoseStfnr.  din. 

3rd  May,  Taylor  9. 1'homaa. 

Arrow  9.  Mellenb. 


Causes  transferred  frim  the  Master  t^  tht  Bslb 
to  V.  C.  Kuiffki  Brvee,  by  the  Lord  CSbcacc^ 
tor's  Order. 
Woodroffe  9.  Devon. 

{Pennell  9.  Archbutt      #         original  aad 
Same  9.  Same,  f  aupple. 

Pnrton  9.  Prior,  fur.  din.  and  eoata. 
Hedgea  9.  Clarit,     ) 
Same  9.  Same.         f 
Hagbittle  9.  Hnlland,    ) 
Same  9.  Merchant,        > 


Morgan  9.  Parker. 

Reeve  9.  Frye. 

Jonea  9.  Evana,         ) 

Same  9.  Same,  > 

Daviea  9.  Jonea.       j 

Vincent  v.  Lane. 

Lancaahire  9.  Lancashire. 
'  Barker  9.  Birch,        -^ 

Same  9.  Same,  V 

^  WUla  9.  Same.  ' 

Sagar  r.  Pett^. 

Reea  9.  Wilhama. 

Smith  9.  Smith. 

Scholfield  9.  Bourdieu. 

Indigent  Blind  School  v. 


Bird,  fur.  din.  and 


Homing  9.  Archer,  5  eanaea,  ditto. 


Ckmeirii  Cnue  IiMte.— Qiwioii  Lnt  Cwut  Ia$U. 


»r» 


Lendmll  v.  Ditim. 
Ucketts  V.  Bell, 
.etter  «.  Arcbdale. 
hiions  e.  BUkemore. 
^ettigrove  v.  Rogers,  3  eaneee. 


1^itc«C|«iice(Ur  migraw. 

AVSBS,  rOBTHKB  DIBKTrO!l8,  AND  BXCimONS. 

d exwell  V.  Kebblewbite,  t  ceutee. 

CoIbod  y.  Djkei,  S  ceaeei. 

Utorney-Gen.  v.  Flormnce,  gappl.  bill. 

Kenxies  v.  Deeengee. 

\Oth  Aprils  Williams  v.  Tetle,  3  caotee. 

rbonpaon  «•  Maddy. 

Dowie  V.  Lucy,  fiir.  din.  and  ooeU. 

flicka  «.  GndMOB. 

\ttorney-General  v.  Ward. 

?arIebeao  «•  Wickbam,  cause  and  petition. 

)f  onypenny  v.  DeriDg»  fur.  dirs.  and  eoste. 

Tennant  v.  Tenoant,    )  ezons.  and  fur.  dirs. 

Ditto  V.  Williams,       )   pt.bd. 

WaddiloTe  v.  Taylor,        )       fur.  din.  and 

Ditto  V.  Header,  }  costs. 

W^eeton  v.  Filer,  5  causes,  ditto. 

Erie  V.  Dyson,         \ 

Ditto  V.  Boame.      3 

Daj  e.  Wells^  fur.  din.  and  costs. 

Sbipton  V.  Rawlins. 

Harding  v.  Harding. 

Delres  9.  Rogers. 

Wilkia  v.  Gardner,  fnr.  dirs.  and  costs. 

Moss  V.  Leigh,  5  caoaes,     ditto. 

PbiUipson  9.  Gatty. 

Cbapman  v.  Plumbly,    ) 

Ditto  «.  Steirard.  S 

Meir  v.  Meir,  fur.  dira.  and  costs. 

Knigbt  V.  Knigbt. 

Sangster  v.  Crooks,  esons.  and  fuh  dirs. 

Girdlestooe  e.  Ricbards,  4  causes,  ezons. 

f  Sr<C  AprUj  Sootbcomb  t.  Bishop  of  Ereter. 

fteth  Aprils  Williams  s.  Teale. 

Baker  v.  Baker. 

Nicholson  v.  Field. 

Snowlton  9.  Brooks. 

Moor  V.  Yardon,     \ 

Same  v.  Lachlan.     ( 


COMMON  LAW  CAUSE  LISTS. 

VSW   TRIALS. 

emaioing  undetermined  at  the  end  ot  the  Sittings 
after  Hilary  Term,  1817. 

Eagtw  Term,  1846. 

London,  —  Tiie  Queen  9.  Benjamin  Parker.  .— 
meant  Shoe. 

Stcrrtjf.— Pemberton,  D.D.  9.  Colls,  D.D«— Same. 

York, — Worth  and  another  9.  Gresbam  and  an- 
ther— Dundas. 

Lirerpoo^,— Doe  d.  Hay  ward  9.  Tinslay— Cromp- 
•n. 

ChesUr.^Vzyia  9.  Falk— Chilton. 

Chester. — Doe  d.  Grores  9.  Grores^WelsbT. 

Glamorgan. —  Doe  d.  Ricbards  and  another  9. 
vuB — Chilton. 

Glamorgan — Doe  d.  Bennett  9.  Harrey  and  an* 
:her— £.  V.  Williams. 

CirmortAeR.— Thomas,  Esq.  v,  Frederick,  Esq. — 
bilton. 

Carmarthen, — Same  9.  Same— E.  V.  Williams. 

Lincoln. — Cbapman  v.  Rawson— Whiteburst. 


Stafford* — ^Wbitmon  and  others,  usignees,  &c. ». 
Leak— Serjeant  Talfonrd. 

Hfrfford.— Erans  9.  Homiatt-^Huddlestone. 

Ohueeiter,  -»  Doe  d.  Dyke  9.  Dyke.  —  Sergeant 
Allen. 

Somenet.'^VBTneM  9.  Smith  and  others. — Butt.    • 

Dfiwn. — Woolmer  and  othen  a.  Toby  the  younger 
— Serjeant  Kinglake. 

Trinity  Term,  1846. 
Middletex. — Beale  9.  Monis  &  others-— Humfrey. 
Lend^._Kicholls  9.  Athentone— W.  H.Wat- 
son. 

Zonrfon.  — The  Queen  9.  Scblesinger. -»  Sir  F. 
Tbesiger. 

MidMeima$  Term,  1846. 

Middletex4 — Gumey  the  elder  9.  Gurney  and  an- 
other—^ir  F,  Tbesiger. 

JUicfd/ewr.— Collette.  Curling— W.  H.  Watson. 

London. —  Boyd  9.  Royal  Exchange  Assurance 
Company— ^ijeant  Shoe 

L^M^— >Herring  9.  Metjrard. — ^W.  H.  Watson. 

London.  —  Simpson  9.  Margitson  and  others.— 
Same. 

Jfentgomerjf.^Middleton  9.  Bed^ard, — ^Welsby. 

Carnarvon.  —  DarieSy  a  pauper,  9.  Williams  — 
Townsbend, 

CAstiM-.— J  oynson  9.  Garfitt — Welsby. 

Ntflfi.— Pott  and  another  9.  Flatber— Wildman. 

Leieetter. — Hassell  9.  Homing — Humfrey. 

r*rA.— Lockirood  9.  Wood— W.  H.  Watson. 

Liverpool. —  M*Ewin  9.  Wood,  the  younger,  and 
another— Knowles. 

Liverpool.  —  Hobeon  and  othera  v.  Garner.  — 
Same. 

ITenC.— Nnnn  9.  Jackson— Serjeant  ChanMI. 

JTent.— Absolon  9.  Marks. — Peacock. 

£M«x.*-Constable  9.  Martin.— Serjeant  Chnnnell. 

5Mrr«^.— Carrutben  v.  West. — Charnock. 

A^onoleA.— Burton  9/  Scott— O'MsUey. 

Norwich* — Linford  9.  Fitzroy— Same. 

CarmorlAtn.— Bowen  9.  Owen  and  another — W. 
H.  Wataon. 

Devon* — Harrison  9.  Bankart— Crowder. 

OomwaU. — Stevens  9.  Jeaeoeke— Cockbum. 

WiUi. — Robins  9.  Fennell  and  others —Crowder. 

Somertet.  —  The  Queen  9.  Chorley  —  Serjeant 
Kinglake. 

Tried  during  Michaelmas  Term,  1846. 

Middleeex*  —  Grerille  9.  Stulta  and  otberSi  in 
error — Baraton. 

.  Hilary  TVm,  1847'. 

Middlesex.  —  Richardson  9.  Berkley  ;  Coales  9. 
Simmons ;  Normansel  9.  Creft ;  Doe  d.  Sumner  9. 
Nash;  The  Queen  9.  Long,  Esq.  \  Same  9.  Watson  ; 
Same  9.  Britton  and  ethers;  Mountain  v.  Wilmott; 
Bluudell  9.  Drummond ;  Jones  and  others  v.  Blunt 
and  others ;  Gent  9.  Cutts. 

London.— Tborn  9.  Boast ;  Pennisll  9.  f  larbone ; 
Spinks  9.  Bsrdell  ;  Sims  9.  Henderson  ;  Henderson 
9.  Henderson  ;  Mitchell  9.  Moore. 

TrtVa  during  Hilary  Term,  1847. 
Middlesex, — Flower  9.  Rosser. 

SPECIAL  CASIS   AND    DSMVRHERS. 

Easier  Term,  1847. 
Wiglesworth — Dale  9.  Pollard, speciiil  case. 
Parks.— Cobb  v.  Allan  and    another,  special 


Bebb  and  R. — Nieoll  9.  Orgill,  dem. 
Weymouth. — Doe  dem.  Reiiow  and  another  9. 
Ashley,  special  case. 


•Ft 


L 


r  mi  6o.«-^I>m4.  Hawktwordi  v.  ibwfca 

worth,  tpecta]  iMue. 

HsfliM  «i4  Co,— BiWgy  o.  K«Bp,  ien. 

ii««hoi  «Dd  Co-    6oap  «.  Moohej,  den. 

Towiubend.— Muodeo  v.  Duke  of  Bruoowi^, 
don. 

Vordf.^Doughtjr «.  Bowomb  ood  Miotlier,doin 

Stophens  and  H.~Leotfaam  aad  onotlMr  v.  Stm- 
mondo  and  another*  don* 

Whitmore  and  Co. — Morris,   Bt,  v,  Duko  of 
BoMfert,  dam. 

Webber. — WetRng  and  another,  executors,  &c. 
e.  Horwood,  special  case. 

Oragory  and  Co.— Eirbanlc  v.  Wood,  den. 

Bush  and  M.— Bush  v,  Weias,  den. 

Beddome  and  W.-^penoe  mud  wother  «.  Chod- 
wjbk,  den. 

Skilbeck  and  H.— Goddard  e.  Wny,  den» 

Bower  and  &*-Fenyhough  v.  CoraLaow  den. 

Gabiiel  and  N^ — Godden  «.  Watts,  dam. 

Fyson  and  C. — Clayton  »  Hoaier,  dam. 

Paaa  and  Soii.^Mitiiah«ll  the  elder  s.  KobarU, 
denu 

Willianaon  and  H«— Robson  v.  Oliver  and  aae- 
thar,dew, 

Aigec.  —  Doe  d.  Harns  and  others  «.  Taller, 
special  case. 

Walker  and  Ca.— Doe  d.  BiddiUpb  and  Qtbers 
V.  Poole,  special  case. 

Yallop.— Bownes  tu  Kanb,  N.O.  V^iVom  N.  T. 
paper- 

J&ickards  and  W^-^Wood  e.  M jtton,  Anmst  of 
Jttdgnent,  fron  N.T.  paper. 

Fletcher  and  R^-^arber  9.  Jerris,  deou 

Hughes  and   Co. — Berkeley  v,  De  Year,  s«ed, 
&c.  desa. 

Sandom — Charcbwardeo4,  Sea,,  #f  St.  Kiobalas, 
SHiptford,  V.  Sketdiley,  apeeial  case. 

Roy  and  Co.—Hale  ir.  Ririero,  4e». 

RaTenscroft^r^ParJkar  v.XfiU,  dem. 

Raw.— Wilnotv.  Batson,  den. 

ICenpster.*-HaU  «.  Edq^oads,  den. 

Parkes.  —  Ellis  and  others,  assignee*,  dto.,  e. 
Russell  and  otUera,  special  verdict 

Morphett.. — ^Piuner  «.  Robertson,  dem. 

Codd.---Lanond  and  othofa  v.  £rlam,  den. 

J.  Lewis. — Lewis  v.  Hasria,  den. 

Briggs  and  Son.— Howard  v.  Clarkson,  d«n. 

Flower.— .Flower  e.  N«wtQn,  den. 

Same. — Sane  v.  Macdonell,  dem. 

SlnaUeand  P.~CoBnep  aBdaaotber.eKeeviatrs, 
&c.  Levy,  dem. 

Denton.— WilUama  «.  Want,  dem. 

WUHanson.— Hilton  e.  Whitehead,  specisl  case. 

Hawkins  and  Co.  —  Maiden  «.  Fyson,  special 
oaie. 

Atldnson.-~Webflter  e.  Watts,  dem. 

Sane« — Ambridge  v.  Sylvester,  dem. 

Wire  and  Co.— Hills  v.  Croll,  dem. 

Johnson  and  Cow— Clarkson  v.  Glover;  dem. 

Barker  and  B.—  Vigors  «.  Dean  and  Chapter  of 
St  Paul  and  others,  dem. 

Tribe. — Bailey  e.  Harris,  dem. 

Ashley — Sayer  e.  Dafaur*  dedi. 

Dufour. — Harvej  «.  Sayejc*  dem* 

Ashley. — Groves  1;.  Barnett  and  another,  dem. 

Everest  and  Co.—  King  r.  Marman  and  others, 
dem. 

Johnson  and  Co.  — Hall  v.  Bainbridge,  special 

Lawrence  and  Co.— Barlett  v.  Chamberlain,  dem. 
Philpot.— Morrell  ».  Riddle,  special  case. 

Husband  'and  W.- Jones  e.  Sawkins,  dem. 


Lewis.— Nathan  v.  Lazanis,  des. 
Angell. — Angell  v.  Harriaoo  aad  c 
Fyson    and   C  — Phillips  e.  Ciiclii^,  avni 
special  case. 


Bemanet  Paper  ^EatUr  Term,  1847. 

Enlv^  Balsi. 

To  let  day.-^8eaward  and  aootihar  sc  WofjbL 

„  Exparte  Elizabeth  e.  Saviok 

,,  Beams  e.  Farley. 

To  6th  day^— Bowyer  *.  CuoL 

„  Oldfield  V.  TitteztaB« 

Cbsi^ru/gei&irt, — Bajley  e.  BraAey. 

Kev  Tfiei  efSaUar  Tmrmimtt. 
Middlmm^BAok  «.  BaatwfioM. 

New  TrUUMefMiehMMimas  Term  tut. 

JtfidfUsjtt.— <:ameroa  V.  Wioflk;  Panaw«.aK> 
ton ;   Woalaer  v.  Shairp ;  Parratt  e.  BIbU  wd  m^ 
other ;  Eldeiton  v.  EmmeBa»  Swratarj.  ^. ;  i 
and  others  v.  Clarkson. 

London, — Brown  v.  De  Wt»ton  ;Haclfay 
mingsdc  another;  Hartley  ^  aoelher  «.  C"^ 
and  another ;  Baker  and  another  a.  Flmkkli : 
Melle  V.  Higgs;  Mollett  v.  Waokarbarth  aad  ati 


Angle  V.  Gilpin ;  Maxey  v. 

Berifcf.— Pjryoe  a.  Baldier. 

Surrey. — Dawaoii  and  othera  ft  Ha 
e.  Anderaon;  Collins  9.  Newaiaad;  Ki^iiWm- 
man  ;  Cooling  v.  Cox. 

Ltverpoel.— 1  uekey,executor,e.  "r-rh^ ;  Wmk 
and  others  v.  Haniltoa  aad  aaotlMr. 

jy/tiDCttftis.— Lambert  aad  anothw  v.  KaML 

Dtwm. — Yoi|i\f  fu  GvDva. 

Oornteall — Ricketta  and  odbens  a.  BaaMitt  sad 
another ;  Doe  Lord  ai  Crags;  Cooda  a.  Cofasb 

Derby. — Cox,  sunruriog,  dec.  9.  Giaa;  Sana  v. 
Saint;  Same  v.  Mousley  ;  Batho  aad  aaeilw. 
Battbyany. 

Warwick. — Valpy  and  othea^  aarijjaii 
Sanders  and  another;  TnrnicKff  a.  Tadd. 

New  TriaU  of  HiUtry  Term  l«e. 

(Mj-Uer)v.Ckridge;  Fssasyv; 
Hickman ;  Streeler  a.  Barttett 

London. — Hitch  in  v.  Gropme ;  Smith  aad  eCksrs, 
assignee,  v.  Wataoo  ;  Gray  and  another  v.  LaadCT ; 
Miles  e.  Pope;  Beaumont' a.  Brengeri;  Brown  v. 
Chapman ;  Baker  e.  Sayter  ;  Ardlingtoa  a.  Weai. 

cva.  Ao  vvur. 

Patteson  and  others  v.  Holland  and  othars. 
To  stand  over  4iH  tlie  m.  /a.  in  Qoean*a  Bcaek 

is  diaposed  af. 

Nias  V.  Davies,  Esq. 

BrowA  and  oUiare  a.  Itf  aHett. 

Dixoa  tba  yaaagef  at.  Clark  aad  aaoOar. 

Phillips  and  anot)ier  v.  Navioe  and  aanllar 
Demurrer^  Paper  4f  Keeter  Term^  tSir. 
Thursday   .  April  15  ^ 
Friday       .     .     .  i(j  I 

Saturday    ...  17  vMotions  in  arrest  of  jadg- 
Monday     .    .     .  19  i     meat 
Tuesday     ,     ,     ,  to ' 
Wednesday  .     .  f  1    Special  arguments. 

Richardson  v.  Tubbs,  Esq. 

Crompe  v.  Hunter. 

Cundell  and  another  a.  Dawson. 

Jul!  and  another  «.  Viscount  Cursan. 

Battershell  and  others  v.  Biihop  of  Winchester. 


m 


JUmg  and  othtis  «.  KtPMiii. 

Feara  v.  Coohrane. 

Capel  aad  othen  v«  TfHirt 

Hunt  V.  Shaw. 

Webbv.HttrraU. 

Plenty  v.  West. 

Sbarlaiid«.Leif6bi]4« 

Valpj  and  otbera,  aiiipinai,  ».  <Gibao&  md  ■»• 
ther. 

Wright  V.  HntchiflM* 

Mortimer  v.  GelL 

Harris  v,  Marten«  «tt«d,  &&i 

Parsons  v.  Gingell. 

Lewis  «•  GinyaU. 

Ingram  v.  Hoskins. 

Harrison  v.  C<»t|(WM«« 

IfOgee  «.  Hall  and  another. 
^nraday  .  Afvil  tS 
riday       .     .    .    tS    Speeitl  argniMnts, 
atorday     •    •    •  t4 
Ion  day      .     .    .  ff0 
'needa^     .    .    •  If 

i^ednesday     •    .  S8    Special  argumeola. 
Immday  .    .    .  f  9 

^Iday  ....  SO  Special  argumenta* 
iatnrday  .  May  1 
donday  .  .  •  3 
'naadoy  •  ,  •  4 
Vedneaday  .  ,  5 
Itursday  ,  ,  .  € 
hidBj  ....  7 
aturday    .    •    •    6    And  pf  Term. 


SUtingt  in  EatUr  Ttrm^  1947. 

W,.  April  15  J'XmS.'?'^'"^ 

f  Ditto,    before    Motions. — 
16  \     Niai  Priui^  Middlesex  1st 

i    Sitting. 
17 
19 
20 

iBane,  Special  Paper    (de- 

J     maxrera.) 
^.  \  Nhi  Priug,  Liondon  lit  Sit- 
*    I     ting. 

/  Bancy  Special  Paper  (caaaa) . 
t^\     — Niii  Pnu$t  MiddUsez 

I     2nd  Sitting. 
S4    Bane^  Crown  eases. 
jp«  Bane,  Special  Paper«  (de- 

\      mur'rers). 

27  Bane^  Errors. 

28  Baiu;«  Special  paper,  (oaaes). 
29 

{Bam,  Special  Paper,  (de- 
asenen). -i^  ^u<  Pnvf, 
London  2nd  Sitting. 

1 

{Banc,  Special  Paper  (cases). 
— yiit  PriiM,  Middlesex 

4 
5 
6 
7 
8 


'ridaj 

•aturday  •  • 
lo^dey  •  , 
ueaday    .    . 

Vednesday  • 
*httraday  .    . 

'riday.      •    . 

lalurday    . 

londay    .     • 

faeeday   • 
Vedneaday  • 

'buraday    .  • 

riday     •     • 

atarday 

londay 


May 


'•eeday  . 
Vedneaday 
buraday  . 
""riday  .  . 
iatorday     . 


3rd  Sitting. 


fixtteiiurr  of  V^t^%. 

P&RBBIPTORV    PAPER. 

Far  EatUr  Tarm,  1847. 
To  be  called  on  the  first  day  of  the  Xexiv«  after  the 


BDotions,  and  to  be  prtasadad  wkk  Am  aest  4m^  if 
neoesaary,  before  the  Mitiena. 
RuU  Niti. 

ftdi  Not.  1846.— In  the  matter  of  aiUtration  W> 
tween  Cbarlea  Keene  and  others.— Mr.  ITataMi, 
AttomeyoGen. 

24tb  Ifov.  1846.— Orgin  t.  BeU.— Mr.  Seijennt 
C*  Jonea,  Mr.  Crouch. 

28th  Jan.  1847.  —  Beriogton  v.  Griffith,  -«>  Mr. 
Crompton,  Mr.  Macaalay. 

22nd  Jan.  1847.— Hill  v.  Brown^— Mr.  XiUskwMr. 
Petersdorff. 

18th  Jan.  1847— -Buxton  p.  PolhUI.— Mc.  Xm^, 
Mr.  Udall. 

SPSCIAL   PAPSR,  CAS^* 

RemaneU  from  Hilary  Tenn«  1847. 
jFbr  Judgment, 
Spry  V.  Gallop. 

(HMid  t%\k  JasL  1847,} 

fVT  ill  jHUMNf  . 

Doe  d.  Knight  «•  Ghaffey,  jun.  and  another, 
by  order  of  Niii  PHm, 
(25th  Jan.  I8jr,|mt^eai4,««m  4obe  amended.) 

Lewia  o.  Puxlssy*  by  ecder  of  Vice-chancellor 
Knight  Bmon. 

Etsm  v.  Upahar,  hj  esdar  •£  Mc.  Jkuam  iHer- 
aon. 

Holford  V.  Be^»  pvranant  to  nnrard. 

Hmnmend  «•  Peafiod^  ^  nsdar  of  Mr.  B««on 
Aldvrson. 

Harria  v.  WaM,  by  order  <d  Nliai  Piiuf . 

Clayton*  exeouior^  &c  e.  Haiugb  end  others  !by 
order  of  Mr.  Juatioe  Cresswell. 

Sanderson  v.  Oobsoo,  by  erdar  of  the  Master  of 
the  Rolls. 

Dee  d.  Hutchinson  e.  WJuttome,  by  order  of  A(k 
Baron  Aiderson. 

Newnham  v.  Coles,  eU/— by  ordor  of  Nin  Print, 

Wilson  a.  £den,  Bt»<and  etbers,  by  order  nf  tbe 
Maater  of  the  RoUa. 

Hall  V.  Laolv  bf  order  «f  Nm  Pmm, 

Doe  d.  Adema  su  Bridger,  by  order  of  Nid  iVitii. 

Baddaley^  ollu  a.  Gmgell,  by  osdar  of  Beiw 
Parke. 

Doe  d.  Burton  a.  White,  by  order  of  Nisi  PHut. 

Doe  d.  Knkht  v.  Spenoer.        Ditto. 

Hartiea  v.  Hooper^  Ditto. 

Lee  V.  Stone  and  others,  by  order  of  V.  C  Kni^t 
Bruce. 

Taylor  e.  Dawaon,  Esq.,  by  order  of  Niti  iVtur. 

Salkeld,etk. «.  Johoatone  and  others,  by  order  of 
the  Lord  Chancellor. 

Galloway  and  another  a.  Cole«  by  order  of  A^si 
Pri«#. 

aPlCtAI,   PAPKB^  DBMURBSaS. 

Remaoeta  from  Hilary  Term,  1847. 
FarJM4gmmt^ 
Jones  a.  Jonea  and  otbera. 

f  Heard  t7«b  Jan..  1847.) 
Carter  t.  Flower. 

(Heard  IM  Feb.,  1847,) 
Tatteraall  v.  Parkinson. 

(Heard  J 5th  Feb.  1847.) 
F-ar  Argumam. 
Duncan  v.  Benson. 
GtilMiac.  Pike. 

(To  stand  oror  until  apecial  caae  settled.) 
De  Beanvoir  a.  Roabout,  surviving  ezeenlrix, 
&c. 

Waabbourae  v.  Bnnrows. 
Bromage  and  another  v.  Uoyd  and  another. 
Doke  Knt.  and  others  a.  Dire. 
Galsworthy  v,  Strutt. 
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Good  and  another  v.  Borton. 
Shaw  V.  Glaaeotty  aued*  &c. 
Hewitt  V.  Addisoq. 

Sidebottom  v.  The  Commiaaionera  of  the  Gloaaop 
KeaerToira. 
Judaon  v.  Bowden. 

Hill  and  othera  «.Tbe  Taff  Vale  Railway  Co. 
Matchett  v.  Moore. 
Groaa  v.  Wolff. 
HaU  V.  Lack. 
Cook  «.  Mojrian. 
Cbicbeator  v.  Downea. 
Dake,  Kat.,  and  othera  v.  Cattetlo. 
Lansdale  v.  Clarke  and  another. 
Ramuz  v.  Crowe. 
Carter  e.  Wormald. 
Powlea  and  othera  v.  Saens. 
Berdoe  v.  Spittle. 
DanieU  v.  Whitby. 
Bake,  Kt,  and  othera  e.  Forhea. 
Groat  e.  EnthoTen,  aned,  &c. 

NEW   TRIAL    PA  pan. 

For  Eaater  Term,  1847. 
Fcr  Judgment, 
Moved  Michdelmae  Term,  1846. 
Ruthin,  Lord  Denman, — Doe  d.  HaU   and   nz. 
V.  Mottladale— Attorney  General. 

(Heard  9th  Feb.  1847.) 
Berht,  Mr,  Juitiee  ilfe«t/e.~Owen  v.  De  Beau- 
ToiiwWhateley. 

(Heard  10th  Feb.  1847.^ 
Lineoirty  ftfr.  Juttice  PattMon.— Burnby  v.  Rol- 
litt— VVhitehurat. 

(Heard  11th  Feb.  1847.) 
Liverpool,  Mr,  Justice    Wightman.  —  Humber- 
atone  and  another,  executor  and  executrix,  v.  Jones 
— Henderaon. 

(Heard  ISth  Feb.  1847.) 
JUvorpool,  Mr,  Jmtiee  Cresswe//.---Schaater  and 
othera  v.  Cooper — Knowlea. 

(Heard  ISth  Feb.  1847.) 
Liverpool,  Mr,  Justice  OreuwelL — Sleddon  and 
another,  aasigneea,  ficc.  v.  Dixon.  P.  O. — Martin. 
(Heard  ISth  Feb.  1847.) 

For  Argument, 
Moved  Easter  Term,  1846. 
Ch$sUr,  Mr.  Jutice  fTtZ/tanM.— Chamberlain  v. 
Cheater    and   Birkenhead    Railway   Company  — 
Crompton. 

Moved  Michaelmas  Term,  1846. 
Gloueesler^  Mr,  Justice  ifau/e.— -Doe  d.  Wood  v, 
Wilkina— Serjeant  Talfourd. 

York,  Mr,  Justice  Wightman, — Shaw  and  othera 
V.  Rowley  and  another — Martin. 

Mo^ed  after  the  4th  day  of  Michaelmaa  Term, 

1846. 
Middlesex,  Mr,  Baron  P/aa.— Meredith  v.  Hoi 
man — Martio. 

Middlesex,  Mr,  Baron  PiaK*— Meredith  v,  Uol- 
man — Chambera. 

Middlesex^  Mr.  Baron  Piatt, — Ivimey  o.  Marka 
—Peacock. 

Moved  Hilary  Term,  1847. 
Middlesex,  Lord  Chief  Baron,  —  Brown  v.  Hick 
mott— Sir  F.  Tbeaiger. 

Middlesex,  lA>rd  CAi>('fiafvn.— Beilby  v.  Shepherd 
—Martin. 

Middlesex,  Lord  Chief  Baron.  — Ward  v.  Aud- 
land,  executor,  &c.— Wataon. 

Middlesex,  Lord  Chief  Baron, — Bowditch  v,  Sayer 
•—Humfrey. 

Middlesex,  Lord  Chief  Boron,— Kept^j  e.  Levy— 


Middlesex,  Lord  C%<^  Barm.-- *Bigga  v.  Laorif 
and  another — Humlrey. 

Middlesex,  LordChif  Baron,— We^s  v.  Argent 
— Chambera. 

Middlesex,  Lord  Ouef  Barom. — B^I  and  another, 
aaaigneea,  &c.,  on  affidarita,  v,  Samuel — Chambers. 

Middlesex,  Lord  Chs^  Btmnu — Moore  p.  Drajaoa 
and  another — Serjeant  Bylea. 

Middlesex,  Lord  Chief  Barm— Crockford,  admx. 
V,  Lord  Maidatone—Mr.  Jamea. 

London,  Lord  Chief  Baron,— The  Pacific  Steaa 
Navigation  Company  v.  Lewia — Mr.  Attorney- 
General. 

London,  Lord  Chief  Baron. — Clark  r.  Kewaam  and 
Edwards— Sir  ^  Th^iger. 

London,  Lord  Chief  ^arra.— M'Cowlifle  v.  Cc- 
bam  ~  Mr .  Crowder. 

London^  Lord  Chief  Baron, — ^Hooper  and  another 
V,  Treffry — ^Mr.  Crowder. 

London^  Lord  Chief  Barvn.— -Goldientt,  on  aiida- 
Tita  V.  Beugin — Mr.  Cockbam. 

London,  Lord  Chief  Baraiu— VoHana  ir.  Fletcher — 
Mr.  Martin. 

London,  Lord  Chief  Banm.-^Lamert  v.  He«th — 
Mr.  Martin. 

London,  Lord  Chief  Baron.  —  Richardson  r.  Car- 
micbaeU  Bt.^Mr.  Martin. 

London,  Lord  Chief  Baron, — Simmonda^  on  aS- 
davit  V.  Muntz  and  othera — ^Mr.  Htimfrej. 

London,  Lord  Chief  Baron^ — Molton  and  wile  r 
Camrou  x — Mr.  G  urner. 

London,  Lord  Chi^  Barosu — ^Welley  p.  Steinits^ 
Mr.  Cleaaby.  *.^ 

London,  lu)rd  Chief  Baron, — Barnard  r.  Co]U— 
Mr.  Bramwell. 

London,  Lord  Chief  Baron. — Harnett  p.  Bates- 
Mr.  Bramwell. 

London,  Lord  Chief  Baron. — Eager  v,  GYimvood 
— Mr.  Prentice, 

Derby. — ^^Britt,  ofi  affidarit  v,  PaahWja  and  others 

-Mr.  Whitehurst. 

Moved  after  the  4th  day  of  Hilary  Term.  1847. 

Middlesex,  Lord  Cliief  Baren.— Dyer  p.  Gwee— 
Mr.  Watson. 

Middlesex,  Lord  Chief  Baron.— Calt^y  v,  JoLdsqd 
— Serjeant  Wilkina. 

Middlesex,  Mr,  Baron  Rolfe.  —  Bonlton  r.  MHa 
—Mr.  Crowder. 

Middlesex,  Mr,  Baron  Rolfe, — Feaenmeyer  r.  Ad- 
oock->Mr.  Watson. 

Middlesex,  Mr.  Baron  Rolfe.'^SempU  theyoosfrer 
V.  Piok.— Mr.  Miller. 


PROCEEDINGS  IN   PARLIAMENT 
LATINO  TO  THE  LAW. 


RE. 


Humfrey. 


To  the  list  of  \kw  bills  in  tbe  last  numhfr. 
p.  552,  ante,  we  have  to  add  the  following  ner 
measures  :— 

Taxation  of  Costs  on  Private  BiBs.  Forind 
reading.    Mr.  Hume. 

Registration  of  Voters.  For  2ad  readinir. 
Mr.  Walpole. 

Drainage  of  Lands.    In  Conmuttee. 

Tlie  Roman  Catholic's  BiU  has  been  nega- 
tived. 

It  is  very  generally  expected  that  the  sevens 
will  close  early  in  June,  and  a  general  electioa 
speedily  follow. 


DIGEST,  AND  JOURNAL  OF  JURISPRUDENCE. 


SATURDAY,  APRIL  24,  1847. 


"  Quod  magis  ad  mos 
Pertmet,et  naieire  malum  att,  agitamut.' 


HORAT. 


PROPOSED   AMENDMENT 


OP  THS   LAW  OF 


ARREST  ON  MESNE   PROCESS. 


order  tbe  arrest  of  every  debtor  who  was 
proved  on  oath  to  be  about  to  quit  the 
country,  it  could  not  materially  augment 
the  number  of  persons  arrested,  or  confer 
any  perceptible  advantage  on  creditors. 
It  may  be,  and  we  believe  is,  the  fact,  that 
the  number  of  arrests  under  judges'  orders 
has  gradually  multiplied,  and  that  the 
number  of  writs  of  capias  aff  respondendftm 
issued  during  the  last  year  greatly  ex> 
ceeded  the  proportion  of  any  year  subse- 
quently to  the  year  1838,  when  arrest  oit 
All  this 


The^  increasing  desire  of  the  trading  and 
commercial  community  for  the  re-establish- 
ment of  a  modified  law  authorising  the 
arrest  of  debtors  on  mesne  process,  is  in- 
geniously attempted  to  be  met  and  parried 
by  a  devioe  the  futility  of  which  will  be- 
come transparent  as  soon  as  it  is  examined  I  ^         ^ 

into.  The  act  1  &  2  Vict. c.  110,  abolish-,  mesne  process  was  abolished, 
ing  arrest  for  debt  on  mesne  process,  and '  proves  is,  that  creditors,  with  a  knowledge 
the  more  recent  statute,  (7  &  8  Vict,  c.96,) ;  that  the  arrest  of  the  debtor  frequently 
which  abolished  imprisonment  for  debt  on  leads  to  a  speedy  settlement  of  the  claims^ 
final  process,  where  the  debt  does  not  ex- ,  upon  him,  resort  to  this  procedure  as  of^en 
ceed  20/.,  are  complained  of,  as  depriving  as  the  law  allows.  It  is  to  be  feared  that 
creditors  of  the  most  stringent,  and,  in  a  keen  perception  of  the  advantages  deriv- 
many  cases,  the  onfy  effective  remedy  for  '  able  from  securing  the  person  of  a  shuffling 
the  recovery  of  debts  from  fraudulent  and  debtor,  too  often  induces  unscrupulous 
dishonest  persons.  The  Lords  Brougham  persons  to  invent  or  colour  circumstances 
and  Campbell,  through  whose  instrumen- 1  in  such  a  manner  as  to  cause  a  judge,  upon 
tality  the  measures  which  have  produced  .  an  exparte  application,  to  believe  there  is 
such  general  dissatisfaction  were  respcc- 1  reasonable  ground  for  supposing  that  a  de- 
tively  inflicted  on  the  country,  now  concur  j  fendant  nieditates  a  departure  from  the 
in  proposing  as  n  remedy  for  the  grievance,  |  kingdom,  when,  in  truth,  the  defendant  has 
that  the  power  given  to  the  judges  of  the  never  entertained  such  an  intention.  The 
superior  courts  to  order  the  arrest  of  par- 
ties who  are  about  to  quit  the  country, 
should  be  shared  by  the  newly -appointed 
judges  of  the  County  Courts  { 

To  suppose  that  ihisinsignificant  alteration 
in  the  mode  of  procedure  affords  an  ade- 
quate remedy  for  the  evil  complained  of, 
or  an  effective  substitute  for   the   power 


taken  from  the  creditor  when  arrest  for  debt 
was  abolished)  is  preposterous.  If  there 
were  a  judge  in  every  parish,  accessible 
every  day  in  the  week,  and  during  every 
hour  of  the  twenty-four,  with  power  to 
Vol.  xzxiii.  No.  !'98. 


judges  occasionally  indicate  their  own 
opinions  that  they  have  been  misled  or  im- 
posed upon  in  the  first  instance,  and  re- 
scind the  orders  made  by  them,  after  an 
opportunity  has  been  afforded  for  hearing 
the  debtor.  In  other  ciises  this  power  is 
exercised  by  the  court,  upon  appeal  from 
the  judge*s  order.* 

These  cases,  however,  are  singular  and 


•  See  Gibbons  V.  Spalding,  11  M.  &W.  173; 
Talbot  v.  Bulkeletf,  16  Law  J.  68,  Exch.;  33 
L.  O.  307. 

C  c 
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the  performance  of  judicial  duties,  die  act 
under  which  they  have  been  appointed 
neither  contemplates  nor  requires  a  resi- 
dence within  tne  district  to  which  thdr 
jurisifclioD is  limited.  Taking  into  aoooont 
the  rapiditj  wtch  which  CMimunicati4»s 
can  now  be  exchanged  between  the  most 
distant  parts  of  England  and  the  BBetropofis, 
we  incline  to  think,  /hat,  in  general,  more 
time  would  be  lost  by  an  appUcation  to  one 
of  the  County  Court  judges,  than  by  ap- 
plying in  the  usual  course  to  a  judge  at 
chambers.  In  the  one  case,  the  application 
is  certain  to  be  entertained  on  the  day  it  is 
made :  in  the  other,  the  absence  of  the 
judge,  or  the  pressure  of  other  engage- 
ments, would  probably  lead  to  a  postpoae- 
ment  of  its  consideration.  In  any  event, 
the  change,  to  be  in  the  sliglitest  d^ree 
effective,  roust  be  more  extensive  than 
seems  at  present  to  be  contemplated. 
Under  the  present  law,  the  judge's  order 
for  a  capias  only  authorises  the  issue  of  a 
writ,  and  the  writ  itself  issues  under  the 
seal  of  one  of  the  superior  courts.  The 
writ  is  addressed  to  the  sheriff,  and 


exceptional.  If  any  Member  of  either 
House  of  Parliament  would  move  for  a  re« 
turn  of  the  writs  of  capias  issued  under  the 
judges*  orders,  the  number  would  prove 
comparatively  fawigniiitaHa^  Th«  lasr  is 
only  applicable  to  a  smalt  and  pecuUar 
class  of  cases.  The  great  proportion  of 
debtors,  unaUe  or  unwilling  to  meet  their 
liabilities,  have  no  means  of  leaving,  and 
never  contemplate  leaving  England.  Any 
tradesman  who  has  the  moral  courage  to 
look  through  the  list  of  bad  debts  standing 
in  his  books*  can  ascertain  how  small  a 
proportion  of  his  debtors  have  quitted 
England.  The  profligate,  who  calls  him- 
self a  gentleman  because  he  has  done  no- 
thing to  obtain  an  honest  livelihood,  whose 
resources  are  not  quite  exhausted,  or  who 
expects  to  live  upon  the  generosity  of  afflu- 
ent relatives,  may  change  his  place  of 
domicile  without  any  serious  inconveni- 
ence. The  artificer,  the  tradesman,  the 
shopkeeper,  the  clerk,  the  merchant,  the 
professional  man,  wIm>  incurs  pecuniary 
obligations  he  is  unable  to  iulfil,  does  not 
think  of  quitting  England  in  consequence, 

in  one  case  out  of  every  thousand.  To  the  |  cuted  by  his  officer,  and  tlie  defendant, 
classes  enumerated,  and  many  others,  the  :  when  arrested,  may  give  a  bail  bondlocJbe 
prospect  of  a  compulsory  residence  in  a ,  sheriff,  or  make  a  deposit  of  the  snm  in- 
foreign  country  has  more  terror  than  the  i  dorsed  on  the  writ,  with  ten  pounds  £»r 
most  inveterate  hostility  of  creditors  could  |  coats.  Special  bail  must  then  he  put  ia 
produce.  ^  If  creditors  cannot  be  wheedled  and  perfected  in  the  superior  court.  If  the 
or  forced  into  a  composition,  the  Court  of 'order  for  arrest  is  to  be  made  by  the  judfe 
Bankruptcy,  or  tlie  Insolvent  Court,  is  easy  |  of  the  County  Court,  we  presume  it  isin- 
of  access,  and  a  debtor  with  ordinary  in- ;  tended  that  the  writ  is  to  issue  from  that 
genuity  and  foresight,  has  more  than  an 'court,  to  be  addressed  to,  and  executed  by, 
average  sliare  of  ill-fortune,  if  he  stumbles  the  bailiff,  and  that  all  the  proceedings  m 
over  any  very  formidable  obstacles  in  his  relation  to  bail  must  take  place  in  the 
passage  through   Uie    one   court  or  the ,  County  Court. 


ether,  Tlie  class  of  fugacious  debtors, 
therefore,  is  proportionably  small,  and  of 
tliese  the  number  artless  enough  to  give 
<»-editors  timely  notice  of  an  intention  to 
decamp,  so  as  to  enable  the  creditor  to 
take  measures  to  obtain  a  judge's  order,  is 
necessarily  extremely  limited.  If  increased 
facilities  were  really  afforded,  therefore, 
for  arresting  debtors  who  could  be  proved 
to  contemplate  a  departure  from  England, 
it  woukl  produce  little  or  no  effect. 

It  may  be  fairly  questioned,  however, 
whether  the  proposed  amendment  does  af- 
ford any  increased  facilities  ?  The  appli- 
cation is  now  made  to  a  judge  at  chambers, 
who  sits  at  Sergeants'  Inn  every  day 
throughout  the  year,  except  on  Sundays 
-«^  »«-)Jidayg.  The  judges  of  the  County 
M  their  sittings  at  different  towns 
^spective  districU,  at  hregular 
when  not  actually  engaged  in 


Even  then,  however,  the  instrumentality 
of  the  superior  courts  could  not  be  diM^ 
pensed  with.  According  to  the  present 
practice,  an  action  must  be  commenced, 
that  is  to  say,  a  writ  of  summons  must  issue, 
before  the  application  is  made  to  order  the 
arrest  of  a  defendant.  Is  the  issue  of  the 
writ  to  be  dispensed  with,  or  are  the 
County  Courts  to  hate  authority  to 
writs  of  summons  in  actions  to  be 
menced  and  proceeded  with  in  tlie  siq>erior 
courts  ?  The  power  of  arresting  a  defood* 
ant  about  to  quit  England  is  now  confined 
to  cases  in  which  the  plaintiff'a  chdm 
amounts  to  20iL  or  upwards*  Is  it  propeaed 
that  the  County  Courts  sliouM  issue  writs 
in  cases  exceeding  that  amowit?  If 
it  is  not  BMant  to  endow  the  CeuBly 
Courts  with  autliority  to  issue  writs  for  the 
sunerior  co«rt8»  the  aiteratioR  ai^geiiad 
will  iatroduce  this  aaenalj  in  practiocb 
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dnt  akfaoogli  a  jodge  of  tbe  CmiaCy  Court 
vmj  giant  an  order  for  the  itaiieof  acaptat 
IB  the  ooontrj,  a  writ  of  sitramoDs  mint 
previomlv  be  obtained  in  tewa. 

Th«  alleged  necetsitj  ibr  all  these  no- 
▼jehies  in  practice  it,  tinit  partiea  who  de- 
aife  to  obtain  the  orders  of  judges  to  arrest 
defOTidants  aboot  to  quit  England,  are  now 
ctmiptflled  fcr  this  purpose  to  leave  their 
bomea  and  occopationst  and  conae  at  great 
expanse  and  k»s  of  time  to  tlie  metropolis. 
A49eoiduig  to  the  newspaper  reports,  this 
wma  grarely  stated  by  Lord  Brougliam,  in 
Ab  House  of  Lords,  upon  the  presentation 
of  certain,  petitions  in  referenee  to  the  pro- 
posed amendment.  It  is  scarcely  necessary 
to   inform  our  readers  that  the  supposed 

C'eTSDce  has  no  foundation  whaterer  in 
t.  In  practice  no  one  is  compelled  to 
h»Te  his  home.  The  judge  who  grants  an 
order  for  a  writ  of  capias  does  not  examine 
witnesses  vivd  voce  to  satisfy  himself  that 
there  is  probable  cause  for  believing  the 
defendant  is  about  to  quit  the  kingdom. 
Affidavits  are  laid  before  him,  upon  the  suf- 
ficiency of  which  he  decides  that  there  is 
or  is  not  ground  for  ordering  the  capias  to 
iBsoe.  In  country  causes  those  affidavits 
may  be,  and  in  practice  uniformly  are,  sworn 
benire  a  commissioner  of  the  court  living  in 
the  neighbourhood  of  the  witness,  they  are 
forwarded  by  the  country  attonvey  to  Ins 
town  agent,  and  the  inconvenience  and  ex- 
pense so  loudly  complained  of  by  the  peti- 
tioners, and  80  feelingly  described  by  Lord 
Brougham,  are  purely  imaginative  I  The 
petitions,  and  the  statements  made  on  their 
presentation,  were  probably  only  intended 
to  divert  attention  from  that  really  impor- 
tant question,  the  restoration  of  arrest  on 
mesne  process.  We  shall  be  greatly  mis- 
taken, however,  if  this  **poor  device" 
proves,  to  any  considerable  extent,  suc- 
cessful. 


PRACTICE  IN  THE  NEW  COUNTY 
COURTS- 

A  CORRBSPONDBNT  has  directed  our  at- 
tention to  a  reported  decision  of  Mr.  Koe, 
tbe  judge  of  the  County  Court  at  Hertford, 
at  a  court  holden  on  the  1 3th  April  last. 
According  to  the  report,  the  plaintiff's  at- 
torney called  the  plaintiff  as  a  witness  on 
his  own  behalf,  and  the  learned  judge  re- 
jected his  testimony,  on  the  ground  that 
ahhough  the  act  contemplated  that  either 
narty  might  be  exanriaed  at  the  instance  of 
his  adversary,  it  was  not  intended  that  par 
ties  should  be  admitted  as  witnesses  to 


prove  their  own  cases.  It  was  also  stated, 
that  in  a  subsequent  casey  the  learned  judge 
ruled,  that  the  same  principle  was  applic- 
able to  the  wives  of  the  parties  respectiveljr 
and  therefore  refused  to  allow  the  wife  of 
the  defendant  to  be.  sworn,  when  she  was 
tendered  as  a  witness  on  behalf  of  her  hus- 
band. 

If  the  matter  were  res  i/UegrOt  we  shoold 
think  the  learned  judge's  decision  on  this 
questiouf  not  only  reasonable,  but  jtidi- 
ciouf.'*  We  are  satisfied,  if  the  rule  df 
practice  laid  down  by  him  were  universally 
adopted,  it  would  operate  advantageously, 
by  preventing  the  obligation  of  an  oath  from 
being  treated  as  lightly  as  we  fear  it  will  be 
when  the  County  Courts  Act  comes  fully 
into  operation.  The  view  Mr.  Koe  has 
taken,  so  far  as  it  involves  the  consideration 
of  what  is  right  and  expedient,  we  have 
reason  to  know,  is  that  acted  upon  generally 
by  professional  arbitratorci,  and  which  hn 
been  expressly  approved  of  by  some  of  the 
common  law  judges  when  the  exercise  of 
an  arbitrator's  discretion  in  this  respect,  has 
been  brought  under  the  consideration  of  tlie 
courts.  The  ordinary  form  of  submission  to 
arbitration,  however,  expressly  invests  the 
arbitrator  with  a  discretion  to  examine  the 
parties,  or  either  of  them,  if  he  shall  think 
fit.  But  the  County  Courts  Act,  as  it  ap« 
pears  to  us,  leaves  no  such  discretion  in  the 
judge.  Tiie  83rd  section  enacts,  that  *'  on 
the  hearing  or  trial  of  any  action,  or  of  any 
other  proceeding  under  this  act,  the  parties 
thereto,  their  wives  and  all  other  persons, 
may  be  examined  either  on  behalf  of  the 
plaintiff  or  defendant,  «tpon  oath,  or  solemn 
affirmation/'  &c.  If  the  word  •'  may  "  in 
this  section  is  to  be  read  as  if  it  were 
"  shall,"  a  construction  which  has  prevailed 
in  many  cases,  it  appears  to  us  that  a  judge 
could  not  refuse  to  hear  the  evidence  of  a 
plaintiff  or  defendant  in  support  of  their 
respective  cases.  If  the  plaintiff  orde* 
fendant  is  admissible,  the  testimony  of  the 
wife  of  the  one  or  the  other  could  not,  of 
course,  be  excluded.  It  would  be  a  very 
salutary  rule,  however,  to  reject  the  evi- 
dence of  either  plaintiff  or  defendant,  when 
the  one  or  the  other  acted  as  his  own  ad- 
vocate, and  sought  to  be  heard  in  the  du- 
plicate character  of  counsel  and  witness. 
Our  readers  are  aware,  that  it  has  very 
recently  been  determined,^  that  an  attorney 


^  See  observations  on  tlie  examination  of  the 
parties,  ante,  p.  407* 

•  See  Stones  v.  Biron,  Lea.  Ob.  yQl,  33,  p. 
141 ;  Bmm  t.  Parkwood,  ibid.  343. 
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who  has  addressed  the  jury  as  an  advocate, 
cannot  be  examined  as  a  witness  on  behalf 
of  his  client,  and  a  fortiori,  a  party  to  the 
cause  should  not  be  permitted  to  confound 
the  two  functions.  Our  correspondent  in- 
quires, whether  there  is  any  remedy,  if  the 
judge  of  the  County  Court  has  taken  an 
erroneous  view  of  the  act,  in  refusing  to 
hear  the  evidence  of  the  plaintiff  or  defend- 
ant in  a  cause  brought  before  him  for  ad- 
judication ?  We  are  not  certain  whether 
the  Court  of  Queen  s  Bench,  by  virtue  of 
its  general  superintendence  over  the  pro- 
ceedings of  inferior  jurisdictions,  might  not 
grant  a  mandamus  directed  to  the  judge  of 
the  County  Court,  commanding  him  to  hear 
the  evidence.  There  would  be  great  prac- 
tical difficulty,  however,  in  inducing  the 
Court  of  Queen's  Bench  to  interfere  in 
such  a  case;    and  if  this  remedy  is  not 


cepted  various  bills  of  exchange  upoo  the 
condition  that  the  defendant,  Gompem, 
would  give  him  a  warrant  of  attoroey  for 
the  sum  for  which  he  had  rendered  hioH 
self  liable  by  such  acceptances.  The  war- 
rant of  attorney  was  accordingly  given,  and 
was  tendered  at  the  trial,  not  to  prove  that 
Gompertz  had  given  the  prosecator  a  valid 
security,  but  to  confirm  his  statement  that 
Gompertz  l)ad  given  him  what  purportal 
to  be  a  security,  and  which  when  prwiuced 
appeared  to  have  been  signed  by  Gompertz. 
The  warrant  of  attorney  was  unstamped, 
and  therefore  objected  to,  but  the  objedon 
was  overruled.  Upon  an  application  for  a 
new  trial,  on  the  ground  that  the  evideoce 
was  improperly  received,  the  point  was 
fully  discussed,  and  the  court  unanimooslj 
confirmed  the  ruling  of  the  Lord  Chief 
Justice  at  the  trial.     The  general  rale  is 


available  to  a  party  aggrieved  by  the  de-  thus  stated  in  the  judgment : — 


cision  of  a  judge  of  the  County  Court,  we 
know  of  no  other.  It  has  been  repeatedly 
observed  that  the  act  gives  no  appeal,  a 


"  Where  the  object  of  the  evidence  is, 
not  to  enforce  or  set  up  the  instrument  as 
a  valid  instrument,  but  merely  to  siiow  that 


POINTS  IN  COMMON  LAW. 


ADMISSION  OF  UNSTAMPED  DOCUHENtS  IN 
EVIDENCE. 

The  provision  of  the  Stamp  Act  exclud- 
ing a  document  requiring  a  stamp  from 
being  received  in  evidence  when  un- 
stamped, although  necessary  for  the  pro- 
tection of  the  revenue,  often  operates  in- 
juriously and  unjustly  as  regards  indi- 
viduals, especially  in  cases  of  fraud  where 
written  instruments  not  properly  stamped 
furnish  the  means  by  wliich  frauds  are 
effected  on  ignorant  persons.  Fortunately 
for  the  purposes  of  justice,  the  courts  look 
to  the  purpose  for  which  an  unstamped  in- 
strument is  tendered,  and  do  not  refuse  to 
receive  unstamped  documents  as  evidence 
which  are  not  put  forward  as  binding  or 
available  between  the  parties,  but  are 
merely  tendered  for  a  collateral  purpose. 
The  distinction  adopted  by  the  courts  in 
this  respect  has  been  so  concisely  and  sue- 
cintly  stated  in  a  passage  to  be  found  in 
the  judgment  delivered  by  Lord  Denmatiy 
in  a  late  case  of  The  Queen  v.  Gomptrtz 
and  ot/tersy"^  that  we  copy  it  from  the  re- 
port. In  this  case,  which  was  an  indict- 
ment for  a  conspiracy,  the  prosecutor  ac- 


defect  the  consequences  of  which  will  soon  |  it  was  part  of  a  scheme  of  fraud,  snd  so  to 
become  manifest.  i  use  it  for  a  purpose  collateral  to  the  object 

apparent  upon   the   face  of  it,  there  are 

many  cases  in  which  it  has  been  heU  tlat 
a  written  instrument  requiring  a  stamp  bat 
unstamped  is  admissible.  On  the  otber 
hand,  if  there  be  any  allegation  to  tbe 
proof  of  which  an  instrument  aYsilable  in 
law  is  necessary,  or  if  it  be  tendered  as 
such  instrument — unless,  as  in  forgerji  it 
be  itself  the  subject-matter  of  the  charge- 
then  it  cannot  be  received  unstamped,  if  of 
a  nature  requiring  a  stamp.*' 

The  distinction  thus  pointed  out  has 
been  established  in  several  cases,"  but  ve 
are  not  aware  that  it  has  ever  before  beeo 
so  clearly  and  forcibly  stated.  A  dlsiincl 
appreciation  of  the  principle  upon  wW 
the  courts  proved,  in  admitting  or  rejecti&g 
evidence  of  this  nature,  will  tend  at  ona 
to  lighten  the  responsibility  of  the  practi- 
tioner, and  dimini^h  the  uncertaint)'  whi<* 
must  alvrays  in  some  degree  attend  the  ad- 
ministration of  justice  at  nisipritu. 


NOTICES  OF  NEW  BOOKS. 


T/ie  Modem  Oraior,  comprinng  ike  moft 
celebrated  Speeches  of  the  Bari  ef  CM' 
ham,  the  Right  Hon.  Bichard  Brinslen 
Sheridan,  Lord  Ershine,  and  the  Bi^ 


*  Vide  Law  J.  vol.  16,  p.  121,  Q.  B. 


«  Sec  The  King  v.  Foufle,  4  Car.  &  P.  59« ; 
Keable  v.  Payne,  8  Ad.  &  El.  555 ;  and  Cvff^ 
V.  Bower,  4  Mees.  &  W.  361. 


Remew :  Tk9  Modem  Oro/or.^-TVoiiffer  of  Chaneery  Causes, 
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Bofi.  Edmund  Burke.  London:  Aylott 
ft  Jones.  J847.  Pp.  868. 
The  present  age  is  not  distinguished 
either  at  the  bar  or  in  the  senate  for 
oratorical  eminence.  There  are  solid  and 
acute  reasoners,  fluent  and  able  speakers, 
and  practised  and  sarcastic  debaters,  but 
scarcely  any  examples  of  commanding 
eloquence,  or  even  great  rhetorical  skill. 
It  may  be  true  that  the  occasions  on  n'hich 
the  highest  order  of  eloquence  wonld  be 
appropriate  do  not  frequently  arise  either 
in  parliament  or  the  courts,  but  there  are 
a  multitude  of  subjects  capable  of  exercis- 
ing the  skill  of  the  rhetorician. 

No  doubt  several  of  our  public  men  pos- 
sess the  talents  requisite  for  constructing  an 
oration  displaying  all  the  arts  of  rhetoric, 
and  some  few  are  endowed  with  the  rare  ca- 
pacity of  touching  the  feelings, and  for  a  time 
subduing  the  understanding  by  the  highest 
kind  of  eloquence ;  but  they  are  seldom  in- 
duced to  display  even  a  specimen  of  their 
powers.  It  seems  to  be  a  prevalent  opinion, 
that  the  master-pieces  of  eloquence  which 
distinguished  a  former  age  would  now  be 
out  of  place.  Statistics,  political  economy, 
and  matters  of  fact  have  superseded  tropes 
and  figures,  and  appeals  which  are  calcu- 
lated to  fill  the  purse  are  preferred  to  those 
which  fill  the  imagination  or  affect  the 
heart. 

Although  there  are  objects  to  be  attained 
suflBciently  noble  to  demand  the  exercise  of 
the  loftiest  powers  of  the  orator,  there 
seems  no  encouragment  for  the  devotion  of 
80  much  thought  and  study  as  would  be 
necessary  to  prepare  a  great  and  finished 
oration. 

Whether  the  decline  of  eloquence  is  to 
be  ascribed  to  the  change  in  the  public 
taste,  or  to  the  neglect  of  public  speakers 
to  exert  their  powers,  we  deem  it  a  laud- 
able efibrt,  at  all  events,  now  and  then  to 
recall  attention  to  the  best  specimens  of 
British  oratory.  The  enterprising  pub- 
lishers of  the  volume  before  us  are  there- 
fore entitled  to  every  encouragement  which 
the  press  can  afford.  The  editor  of  the 
<<  Modern  Orator  *'  has  made  a  judicious 
selection  from  the  best  speeches  of  the  last 
agOf  including  the  imperious  and  impas- 
sioned harangues  of  Chatham,— the  glow- 
ing and  brilliant  rhetoric  of  Sheridan, — the 
lofty  and  philosophic  eloquence  of  Burke, — 
and  that  rare  combination  of  powerful 
reasoning  and  touching  eloquence  which 
distinguished  Erskine.  The  selections  from 
the  speeches  of  that  great  advocate,  ex- 
tending over  a  considerable  space  of  time, 


will  particularly  attract  the  professional 
reader.  The  subjects  of  these  forensic 
efforts  were  as  follow  : — 

The  case  of  Captain  Baillie,  for  libel,  in 
1778 ;  the  trial  of  Lord  George  Gordon, 
for  high  treason,  in  1781 ;  the  case  of  the 
Dean  of  St.  Asaph,  for  seditious  libel,  in 
1784 ;  the  trial  of  John  Stockdale,  for  hbel, 
in  1789;  the  trial  of  John  Frost,  for  se- 
dition in  179);  and  the  trial  of  Thomas 
Hardy,  for  high  treason,  in  1794. 

In  the  second  edition  of  that  part  of  the 
work  which  comprises  Lord  Erskine's 
speeches,  the  editor  has  added  those  which 
were  delivered  on  the  trial  of  Hadfield,  for 
high  treason,  in  1800 ;  and  on  the  trials  of 
Howard  v.  Bingham^  in  1 794,  and  Mark- 
ham  V.  Fawcett,  in  1802,  both  for  crim. 
con. 

From  the  speeches  of  the  Earl  of  Chat- 
ham the  selection  comprises  most  of  the 
great  subjects  which  interested  the  public 
from  1736  to  17/8.  From  those  of  Mr. 
Sheridan,  the  most  conspicuous  are  those 
on  the  impeachment  of  Warren  Hastings^ 
from  1786  to  1788.  Those  of  Mr.  Burke, 
(amongst  others,)  are  on  American  tax- 
ation and  colonies,  in  1774-6;  on  political 
reform,  in  1780;  the  India  Bill,  in  1783;  . 
and  on  the  impeachment  of  Warren 
Hastings,  in  1788. 


TRANSFER  OF  CHANCERY  CAUSES. 

The  following  Causes  standing  in  the  List 
of  the  Vice-Chancellor  of  England,  (except 
such  as  the  parties  concerned  may  wish  to  have 
retained  in  nis  Honour's  list,  on  the  ground 
that  briefs  have  been  delivered  to  and  consul- 
tations held  ^th  counsel  practising  only  in  the 
Vice-Chancellor  of  England's  Court,)  wUl  be 
transferred  to  the  Vice-Chancellor  Sir  James 
Wigram,  on  Saturday  the  24M  instant, 

Erans  V.  Crosbie. 
5  Clarke  V.  Melville.     ) 
(  Ditto  0.  Rickards.      ) 

Lasaenee  v.  Eager. 

Governors  of  Christ  Churcli  Hospital  v,  Grainger* 


C  Long  V.  Bunny, 


Same  v.  Same. 
Wabb  V.  Webb. 
Herriog  V.  Hajr. 

i  Adams  o.  Dunn.  ) 

Same  v.  Same.  ( 

r  Quaab  v.  Roskrage,  1 

\  Same  v.  Same.  j 

Cuming  v.  Bishop. 
Pe*d  V.  Gee. 

{Heyne  v,  Tyler.  J 

Same  v.  Same.  ) 

Duke  of  Beaaibrt  v,  Morris. 
Floirer  v,  Gould. 

Registrwf^s  Qfice,  April  19>  1847. 
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Morntfi^  Certf/UmieDt^^^Jhtaif^ 


ATTOltNEYS'  CERTinCATE  DUTY. 

Pktitionb  for  the  repeal  of  this  really  twi- 
prmekOed  impost,  arc  atiU  occaaionally  pre- 
MDted.  We  know  that  a  large  number  are  m 
mdineaa,  but  are  dehiyed  on  account  of  the 
pecnliar  circumstaneea  of  the  time.  The  last 
petition  came  from  the  attomeya  and  fiolicitors 
of  Lincoln  and  was  presented  by  Colonel  Sib- 
ihorpe. 


ANALYTICAL  DIGEST  OF  CASES, 

[^RKPORTBD  IN   ALL  THE   COURTS. 

V 

CTourt^  of  Commott  Sato. 
PRACTICE. 

PAUPER. 

1.  A  plaintiff  suinjf  in  formd  pauperis,  and 
eondnctinff  himself  vexatiously,  may  be  cidled 

Son  by  the  same  rule  to  show  cause  why  he 
ottld  not  pay  the  costs  of  the  day  for  not 
nfoceeding  to  trial,  as  well  as  be  dispaupered. 
Bedwell  v.  Couhtring,  3  D.  L.  767. 

2.  The  court  compelled  a  pauper  to  pay  the 
costs  of  the  day  for  not  proceeding  to  trial  pur- 
suant to  notice,  the  cause  of  his  default  being 
a  mistake  of  his  attorney's  clerk  in  preparing 
the  process.     Hodges  v.  Toplis,  3  D,  &  L.  786. 

PAYMENT  INTO  COURT. 

What  assault  not  within  exception, — la  tres- 
pass for  breaking  and  entering  plaintiff's  house 
and  assauktng  his  son,  by  means  whereof  plain- 
tiff lost  his  son's  service,  the  defendant  may 
pay  money  into  court  under  stat.  3  &  4  W.  4, 
c.  42,  p.  21,  the  action  not  being  "  for  assault 
RBd  battery,"  within  the  excepting  clause  of 
tiie  section.  So  held  by  the  Court  of  Ex- 
cheouer  Chamber,  affirmmg  the  judgment  of 
tile  Court  of  Queen's  Bench.  Newton  r.  Hoi- 
ford,  6  Q.  B.  921. 

PRISONER. 

A  prisoner,  who,  at  the  time  of  a  reetrog 
order  made  by  the  Court  of  Insohrent  Debtors, 

on  the  petition  of  a  creditor,  was  entitled  to  his 
discharge,  on  the  ground  of  the  lapse  of  a  ]rear 
without  the  plaintiff's  having  declared  against 
him,  is  entitled  to  his  discharge,  notwithstand- 
ing the  4l8t  sect,  of  1  &  2  Vict.  c.  110.  Hallett, 
V.  Cresswell,  3  D.  &  L.  561. 

PROCHEIN   AML 

Where  an  infant  plaintiff  was  of  too  tender 
years  to  be  able  to  write,  the  court  granted  her 
petition  to  sue  by  her  father  as  her  protein 
ami,  on  its  being  signed  by  him  for  her  in  her 
name.    Eades  v.  Booth,  3  b.  &  L.  770. 

PROVISIONAL  COMMITTRB. 

Several  actions,  —  Staying  proceedings,  — 
Where  the  same  plaintifi*  brings  separate  ac- 
tions against  several  members  of  a  railway  pro- 
visional committee,  the  court  will  not  stay  the 
proceedings  in  each  of  such  actions,  except  the  | 


widi  irhiA  the  pkialiff  ilMiiid  ftai  to 
proceed.    Gilm  w.  Timth,  33  L.  0. 14fl. 

PBOVIMONAL  PIRRCTORR* 

Stag  of  preeeedmgs.'^yfkien  a  phinlig  iac 
the  sane  canae  of  action  tnaa  tluree  pnnwmmi 
directors  of  a  railway  ccwnpanyattbcaainetioie 
in  separate  actions,  and  the  attorney  who  »- 
peared  for  all  the  defendants  makes  an  afidavit 
that  the  causes  of  action,  if  anv,  are  joint,  md 
not  separate,  the  court  set  aside  a  juage'sarte- 
directing  that  dl  proceedings  in  the  two  last 
actions  should  be  stayed  tiU  farther  oroRBd. 
Newton  Y.  Ckamber»,  33  L.  0. 113. 

aUO  WARRANTO. 

On  writ  of  error  in  the  Exchequer  OiaiDber, 
upon  judgment  on  a  quo  warramio  infenaatiflB, 
the  party  in  whose  favour  the  Court  of  Snor 
decides  is  not  thareby,  and  by  atat.  11  G«  4» 
and  1 W.  4,  c  70,  s.  8,  entiUed  to  enter  up  a 
judgment  of  that  court  for  his  costs  in  enor. 
Rowleg  v.  The  Queen,  6  a  B.  668. 

RBLBABB. 

Setting  aside  plea  of  release  bg  eo-pirnnisg.-^ 
The  court  will  not  set  aside  a  plea  of  a  rdeaae 
by  one  of  several  co-plaintiffs,  unless  it  is  dearlj 
shown  to  have  been  made  in  fraud  of  the  cfSbes 
plaintiffs,  or  unless  the  releasor  be  a 
nominal  party  to  the  action,  having  no  ' 
whatever  in  the  subject  matter  of  it.  Bm 
V.  QandeU,  15  M.  &  W.  304;  S,  C.  3  IXft  L. 
682. 

Case  eited  io  tke  judgneat :  Pbillips  v.  CkfMI, 
11  M.  &  W.  84. 

REPLICATION. 

In  trespass  for  false  imprisonment,  the  de- 
fendant justified  under  a  ca,  sa,  issued  am  a 
judgment  obtsdned  against  the  plaintiff.  Re- 
plication, that  the  judgment  was  signed  on  a 
warrant  of  attomcj,  and  that  the  judgment  nid 
ca,  sa.  were  set  aside  by  a  judge's  order,  whi^ 
was  afterwards  made  a  rule  of  court ;  on  tfat 
ground  that  the  warrant  of  attorney  was  Rem 
delivered  as  a  complete  authority  to  do  or  suffer 
any  of  the  acts  therein  specified,  but  as  id 
escrow  to  be  kept  by  the  plaintiff  in  his  own 
possession  till  a  certain  event  should  happen ; 
that  the  defendant,  by  improper  contrivance 
obtained  and  kept  possession  of  it,  without  tlw 
plaintiff's  consent :  Held,  Ut,  that  the  rcniicR* 
tion  was  good,  as  it  snfficienUy  appeared  that 
the  judgment  was  set  aside,  not  on  the  gnNnd 
of  its  being  erroneous,  but  on  the  ground  of  ir- 
regularity, or  want  of  good  faith ;  2ndly,  that  it 
was  not  necessary  to  allege  that  the  order  waa 
made  a  rule  of  court  before  die  eommeneemcBt 
of  the  suit;  3rdly,  fStitA  nml  tiel  record  was  «0t 
the  proper  repHcalion  to  such  plea.  Brows  «. 
Jones,  3  D.  &  L.  678 ;  S.  C.  15  M.  k  W.  191. 

RULE  yo   COMPUTE. 

Sequestrari  facias. — Judgment  for  the  piais- 
tiff  on  demurrer  having  been  signed  in  hi 
action  of  covenant  aflainat  the  defendangt  aa  »- 
questrator,  who  was  bound  to  pay  over  to  Ai 
plaintiff  all  s«ch  smasaa  should  be  raoabMd  hj 
him  in  bis  character  >a  amumatrator^ini 


AMMjfHotU  IHjf€$t  tff  €}&$€$  f   Ootttit  tj^  GutUltMt  Ju90t 


tion  of  m  debt  owinii^ta  Ae  pimttff;  the  eontt 
refaaed  to  refer  it  to  the  Master  to  eominite  the 
amount  of  damages  to  which  the  plaintiff  was 
entillaiL  Smiik  v*  NeMtt,  3  D.  &  L.4«); 
8.  C.  a  CX  B.  388. 

RULB  NI8I. 
A  rule  to  discharge  a  rule  absolute  for  a  new 
trial  CD  payment  of  costs,  is  in  this  court  a  rule 
laisif  which  makes  itself  absolute  unless  cause 
be  ahown  affiinst  it  within  the  time  limited. 
I%iUips  V.  Warren,  14  M.  k  W.  730;  S.  C. 
3  D.  &  I/.  801  ;  32  L.  0. 588. 

8CIRB   FACIAS. 

A  writ  ofscL/a.  will  issue  to  revive  a  judg- 
ment, although  more  than  20  years  have 
elapsed  since  it  was  signed,  if  payments  within 
that  time  have  been  made  on  account  of  it. 
Wim^tms  V.  Welch,  3  D.  &  L.  566. 

fBRTICK   OP  RULB. 

An  affidavit  of  service  of  a  rule  to  compute 
slated  the  service  to  have  been  on  A.  B.,  "  who 
acta  aa  the  attorney  or  agent  of  the  defendant 
in  the  cause:"  Held,  sufficient  Patrick  v. 
Richards,  3  D.  &  L.  573. 

8BRVICB   OF   WRIT. 

1.  Public  ampany. — Appearance. — ^Theword 
^  ckrk"  in  the  8th  section  of  the  Uniformity 
of  Process  Act  means  clerk  to  the  corporation  ; 
therefore,  the  court  will  not  allow  an  appearance 
to  be  entered  for  a  public  company  upon  affi- 
davit that  the  writ  has  been  served  on  a  clerk 
at  the  office  of  the  company,  and  that  it  had 
come  to  the  knowledge  of  the  secretary. 

The  court  will  not  m  any  case  dispense  with 
personal  service  of  a  writ  of  summons.  Walton 
▼.  The  Univerial  Sahage  Compaay,  33  L.  0. 308. 

3.  Set  ling  aside. — ^The  court  set  aside  the 
service  of  a  writ  of  summons,  the  defendant 
being  described  therein  as  of  "  Bristol,  in  the 
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name  of  the  high  sheriff;  and  temble,  that  H 
ought  to  be  signed  in  his  own  nana.  fifreiNi 
V.  WattM,3D.kL.799. 

SPECIAL  JURY. 

A  cause  having  been  set  down  for  trial  in 
Middlesex,  and  a  rule  obtuned  for  a  special 
jury,  the  parties  agreed  that  the  venue  should 
be  duinged  to  London,  and  the  cause  tried  by 
a  special  jury  there,  and  that  all  costs  occa- 
sioned by  that  arrangement  should  be  costs  in 
the  cause.  The  cause  came  on  for  tiial  in 
London,  and  was  referred  to  arbitration,  the 
arbitrator  to  have  the  same  power  to  certify  as 
a  judge  at  tusi  prius.  The  award  was  made  on 
the  6th  of  August,  and  after  the  first  four  days 
of  the  following  term,  the  arbitrator  certified  m 
a  special  jury  :  Held,  ist,  that  the  certificate 
was  too  late ;  2ndlv,  that  the  successful  narty 
was  entitled  to  the  additional  costs  ot  this 
special  iurv  occasioned  by  the  change  of  venue 
from  MiduleseaL  to  Lon^n.  Geeve  v.  Gortanp 
3  D«  &  L.  481. 

STAYING   PR0CBBDING8. 

1.  Equitable  grounds. — A.  assigned  to  B.  by 
way  of  security  for  a  loan  of  10,000/.,  two  sums 
of  5,000/.  each,  due  from  C.  U)  A.  under  two 
several  indentures,  and  afterwards  brought  debt 
against  C.  upon  those  indentures.  The  court 
refused  to  stay  the  proceedings  in  the  action 
at  the  instance  of  B.  &  C,  and  suggested  that 
the  proper  course  was  to  apply  after  judgment 
to  stay  execution.  Seppings  v.  Noket,  2  C.  B. 
292. 

2.  An  action  was  brought  by  a  wife  against 
her  husband,  on  a  settlement  deed,  in  the  name 
of  the  trustee  under  that  deed.  The  court  re- 
fused, on  the  application  of  the  defendant,  to 
set  aside  the  proceedings  on  the  ground  that 
the  action  was  brought  without  the  authority 


county  of  Gloucester,'*  and  the  service  having  i  J^  the  trustee,  it  appearing  that  an  application 
taken  place  in  the  city  of  Bristol,  in  aplace  not  ^^^  been  made  to  the  trustee  to  consent  to  h«r 
within  the  county  of  Gloucester,  or  within  200  |  name  bemg  used,  and  an  indemmtjr  a|ain8t 
yards  of  the  boundaiy.     Levi  v.  Perratt,  2 


C.B 


345. 

SUBRIFF. 

1.  Posseseion'money,  what 

poesessbn-money ' 


is.— The  term 
does  not  include  the  ex- 
pense of  the  keep  of  cattle  seized  by  the  sheriff. 
GaekeUv.Stfton,  UM.  &W.  802;  S.  C.  31 
L.  O.  7/-;  3  D.  &  L.  267;  32  L.  O.  153,  540. 

2.  An  attachment  having  issued  against  the 
sheriff  for  not  bringing  in  the  body,  the  same 
waa  ordered  to  be  set  iffiide,  on  payment  of 
ooats  and  perfecting  special  bail.  l*hose  terms 
Bot  having  been  eom|Mied  with,  a  habeas  issued 
directing  the  ooroner  to  bring  up  the  body  of 
the  sheriff.  The  under-sheriff  tlien  paid  to  the 
plaintiff  the  amount  of  the  penalty  of  the  bail 
bond  (being  double  that  of  tne  deM)  and  costs. 
Held,  that  the  plaintiff  was  only  entitled  to  re- 
tain the  sum  indorsed  on  the  writ  and  costs. 
Heg.  V.  Sheriff  of  Middlesex,  3  D.  &  L.  472, 
S.  C.  15  M.  &  W.  146. 

3.  Where  an  under-sheriff,  before  whom  a 
writ  of  inquiry  is  executed,  certifies,  under  the 


costs  offered  to  her,  which  she  haa  refused, 
without  assigning  any  reason.  Auster  v.  Hol- 
land, 3  D.  &  L.  740. 

TRIAL. 

Withdrawal  of  juror.-^Where,  upon  the  trial 
of  a  cause,  a  juror  is  withdrawn  by  consent  of 
counsel,  if  the  plaintiff  afterwards  bring  an- 
other action  for  the  same  cause,  the  court  will 
stay  the  proceedings.  Gibbs  v.  Ralph,  14  M.  & 
W.  804 ;  S.  C.  31  L.  O.  247  ;  32  L.  O.  198.^ 

Case  cited  in  the  judgnxeot :  Sanderson  v.  Ne&t9r, 
Hy.&c  M.  402. 

VARIANCB. 

"  In  consideration  of  advances  made  and  to  be 
made,  by  T.  C.  and  S.  C.,'*  "or  by  any  other 
persons  of  whom  their  firm  may  from  time  to 
time  consist,  to  F.,  we  jointly  and  severa!Qv 
hereby  guarantee  to  the  said  T.  C.  and  S.  C. 
the  repayment  of  the  said  advance,  and  to  in- 
demnify them  against  any  loss  by  reason  of 
such  advances,  our  liabili^  not  to  exceed  the 
sum  of  1,000^    This  guarantee  to  be  a  con- 
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tiiiainff  guarantee,  and  to  be  a  aecoritf  to  the 
said  7;  C.  and  8.  C,  to  the  extent  of  1,000/.  as 
aforeeaid,  for  the  whole  of  anf  balance  which 
may  firom  time  to  time,  or  at  any  time,  become 
due  to  the  said  T.  C.  and  8.  C,  or  to  the  per- 
sons for  the  time  being  constituting  the  firm  of 
the  sud  banking  house:"  Held,  that  this 
guarantee  disclosed  a  good  consideration  for 
the  promise  to  pay  past  as  weU  as  future  ad- 
vances, the  future  advances  having  been  made. 
T,  C.  and  8.  C.  declared  upon  this  guarantee, 
and  alleged  that  past  advances  had  been  made, 
and  that  in  consideration  of  the  advances  so 
made,  and  that  the  plaintiffs  would  from  time 
to  time  make  advances  to  F.,  the  defendant  and 
one  H,  jointly  and  severally  guaranteed  to  the 
plaintiffs  the  repayment  of  the  said  last-men- 
tioned advances,  that  the  said  guarantee  shall 
be  a  continuing  guarantee  to  the  extent  of 
1,000/.  for  the  whole  of  any  balance  which 
might  become  due  to  the  plaintiffs,  or  to  the 
persons  for  the  time  being  carrying  on  the  said 
trade  or  business.  The  declaration  then  aver- 
red that  advances  were  afterwards  made  by  the 
plaintiffs  toF..-  Held,  Ist,  that  there  was  a 
variance  in  the  statement  of  the  consideration, 
as  it  was  the  making  advances  by  the  plaintiffs, 
or  any  persons  who  might  constitute  the  firm; 
2ndly,  that  there  was  a  variance  in  the  state- 
ment of  the  promise,  it  being  to  pay  what  might 
be  due  to  the  plaintiffs,  or  those  persons  who 
mi^ht  constitute  the  firm;  3rdly,  that  those 
variances  might  be  amended  by  a  judge  sitting 
atnisiprius;  4thly,  that  a  term  in  a  specisd 
case  that  the  court  should  be  at  liberty  to 
amend  any  part  of  the  proceedings  as  they 
might  think  proper,  gave  no  additional  power 
beyond  that  possessed  by  a  judge  at  nisi  prius, 
ChapfMn  V.  Sii//ofi,  3  D.  &  L.  646. 

VSNUE. 

1.  The  5  &  6  W.  4,  c.  7^,  s.  109,  places  the 
cities  therein  named  in  the  same  position  as  if 
they  had  not  been  excluded  by  the  38  G.  3,  c. 
52,  s.  10,  from  the  operation  of  the  Ist  section 
of  that  act.     Cole  v.  Gane,  3  D.  &  L.  369. 

2.  The  venue  in  an  action  for  crim.  con.  was 
laid  in  Middlesex,  and  having  been  removed  to 
Somersetshire,  was  brought  back  on  the  usual 
undertaking  to  give  material  evidence  in  M, 
It  was  proved  at  the  tnal  that  the  plaintiff  had 
taken  lodgings  at  8,  under  an  assumed  name, 
and  that  the  letter  by  which  the  landlady  of  the 
lodgings  accepted  his  proposal  to  become  her 
tenant  was  sent  to  him  in  Jf  .  at  a  hotel  where 
he  was  stopping;  that  he  afterwards  wrote  a 
letter  bearing  a  post  mark  such  as  a  letter  sent 
from  M,  would  bear  while  stopping  at  the 
hotel,  directing  his  apartments  in  5.  to  be  pre- 
pared; that  the  plaintiff's  wife  met  the  defend- 
ant at  those  lodgings  in  5.,  where  the  adultery 
was  committed :  Held,  hjTindal,  C.  J.,  Maule, 
J.,  and  Cresswell,  J.,  (JErle  J.,  dissentiente,) 
that  the  evidence  fulfilled  the  undertaking. 
Held,  also,  by  the  whole  court,  that  it  was  not 
necessary  to  show  that  any  part  of  the  adultery 
had  been  committed  in  the  pounty  of  Middlesex. 
Qmtre,  whether  the  defendant  was  bound  to 


produce  the  undertaking  at  the  trial  in  order  Id 
raise  the  objection  as  to  the  iusufficiencj  of  die 
evidence.     Clarke  v.  Duatford,  3  D.  &  L*.  618. 

Ctses cited  in  the  judgment:  Ssntler  v. Heard, 
2  W.B1.1031;  Swaine'flCtte,  i$id.405  ;  L»v- 
son  T.  Mangles,  S  M.  &  Rob.  427  ;  Goard  v. 
Hodge«  10  East,  5S ;  CUrko  v.  Reed,  1  N.Rep. 
510. 

3.  llie  7  &  8  G.  4,  c.  29,  s.  34,  enables  die 
owner  of  a  fishery  or  his  servants  to  take  into 
custody  any  person  unlawfully  fishing  diereiB. 
The  plaintiff  was  fishing  near  a  spot  whcte  P. 
had  a  private  right  of  fishery,  when  the  scrvanta 
of  P.  seized  the  plaintiflfs  net,  and  took  him  bi 
custody,  under  a  bond  fide,  but  mistaken  belief 
that  the  plaintiff  was  fishing  in  the  fishery  of  P. 
Held,  that  the  defendants  were  entitled  to  the 
protection  of  the  7  &  8  G.  4,  c.  29,  and  that 
the  venue  ought  to  have  been  laid  in  the  coont  j 
where  the  cause  of  action  arose.  Hughes  t. 
Buckland,  3  D.  &  L.  702  ;  S.  C.  15  M.  &  W. 
346. 

Cases  cited  in  the  judgnent :  Cann  ▼.  Clapf»siw 
ton,10  A.&  £.58f ;  2P.&D.560;  Hopkina 
V.  Crowe,  4  A.  &  £.  774 ;  Bush  v.  Green,  4 
BiDg.  N.  C.  41  *,  5  Scott,  289. 

VKRDICT. 

On  the  trial  of  a  cause  before  the  afaeriff, 
under  a  writ  of  trial,  a  verdict  was  taken  by 
consent  of  the  parties,  subject  to  a  reference. 
Owing  to  the  absence  of  the  referee  from  town, 
the  reference  could  not  be  gone  into.  The  plaiiw 
tiff  accordingly  gave  notice  that  he  abandoned 
the  former  verdict,  and  that  he  should  proceed 
to  try  the  cause  de  novo,  which  he  accordinclj 
did  in  the  defendant's  absence,  and  obtains  a 
verdict :  Held,  that  the  second  verdict  was  ir- 
regular, and  must  be  set  aside ;  and  that  the 
first  ought  not  to  stand,  as  it  was  subject  to  a 
reference,  which  had  proved  abortive,  and 
which  the  sheriff  had  no  power  to  order.  Har- 
rison V.  Greenwood,  3  D.  &  L.  353. 

Oaae  cited  in  the  judgment :  Wilson  v.  Thorpe,  6 
M.&W.72I. 

WAIVSB  OF   IRRBOULARITT. 

1 .  Blanks  in  issue  under  Writ  o/  TKa/  ^cT.— 
Where  the  issue  in  an  action  to  be  tried  before 
the  sheriff  has  blanks  for  the  teste  and  retnm 
of  the  writ  of  trial,  the  irregularity  is  waived, 
unless  the  objection  be  taken  promptiy. 

And,  where  the  defendant  retained  the  issue 
for  eight  days,  during  which  negociations  were 
going  on,  an  application  to  set  aside  the  issue 
and  notice  of  trial  for  such  irregularity  was  held 
to  be  too  late.    Peart  v.  Hughes,  2  C.  B.  346. 

2.  Particulars  of  setoff, ^An  objection  that 
pleas  delivered  by  a  defendant  under  terms  to 

Clead  issuably  are  not  issuable  pleas,  is  waived 
y  service  of  an  order  for  particulars  of  setoff. 
Qwere,  whether  service  of  the  sumnums  of  each 
particulars  was  not  an.  equally  binding  recog- 
nition of  the  pleas.  8cott  v.  fVaison,  1  G.  0. 
826. 

WARRANT  OP  ATTORNEY. 

1.  ^//es/a/Mm^eawc»/joii.— In  the  attetta- 
tion  of  the  execution  of  a  warrant  of  attorney 


A»tiiyik&l  Dipe$i  (^  Coiei.'-^Si^^^rwr  C(mris  f  Lord  ChtmoOhr. 


586 


or  coiniovit,  noder  tlie  1  &  2  Vict.  c.  1 10,  t.  9, 
it  is  not  necessary  that  the  precise  words  of  the 
statute  should  he  followed :  it  is  enough  if  it  ap- 
pears by  necessary  inference,  that  the  witness 
attended  as  the  attorney  for  the  party,  at  his  re- 
quest, and  that  he  suhscrihed  his  name  as  such 
attorney. 

An  attestation  in  the  following  form : — 
"  Signed,  sealed,  and  deliyered  in  the  presence 
of  B.  F..  attorney  for  the  said  C.  D.,  and  ex- 
pressly named  hy  him,  and  attending  at  his  re- 
quest. A  nd  I  hereby  subscribe  myself  to  be  the 
attorney  for  him,  having  read  over  and  ex- 
plained to  him  the  nature  and  effect  of  the 
above  warrant  of  attorney,  before  the  same  was 
executed  by  him ;  and  I  hereby  subscribe  my 
name  as  a  witness  to  the  due  execution  thereof." 
The  sifcnature  was  of  the  proper  hand-writing 
of  E.  F.,  the  attorney :  Held,  a  sufficient  com- 
pliance with  the  statute.  Leirtt  v.  Lord  Ken- 
Mington,  2  C.  B.  463  ;  S.  C.  3  D.  &  L.  637. 

Cases  cited  io  tlie  jud foment :  Poole  v.  Hobbt,  8 
P.C.nS;  Potter  v.  Nicholson,  8  M.  &  W. 
«94  ;  Klkington  r.  Holland,  9  M.  &  W.  659  : 
1  Dovrl.  N.S.  6i3;  E^enrd  v.  Poppleton.  5 
Q.  B.  181 ;  Hibbert  v.  Barton.  10  M.  &  W. 
678  ;  2  Dowl.  N.  S.  434;  Knight  v.  riastf.l? 
Law  J.,  N.  $..  (Q.  B.  Bail  Court,  Vth  May, 
1843.)  «93. 

2.  Where  a  charge  of  embezzlement  was 
pending  before  a  magistrate,  who  entertained 
doubts  whether  a  partnership  did  not  etist  be- 
tween the  prosecutor  and  the  accused  party : 
Held,  that  a  warrant  of  attorney  given  to  secure 
the  payment  of  monies  charged  to  be  embezzled, 
the  charge  afterwards  withdrawn,  was  in- 
valid ;  as  at  the  time  of  giving  it  there  was  a 
charge  of  a  criminal  nature  pending,  which  it 
was  calculated  to  bring  to  an  end.  Critchley, 
exparte,  3  D.  &  L.  627- 

3.  A  joint  warrant  of  attorney  having  been 
given  by  two  defendants,  and  one  of  them 
having  been  transported  for  life,  the  court  per- 
mitted judgment  to  be  entered  up  against  both, 
on  an  affidavit  stating  the  conviction,  and  a 
certificate  from  the  Home  Office,  certifying  the 
transportation,  and  that  no  return  of  the 
convict's  death  had  been  made,  and  that  by  the 
practice  of  that  office  no  return  was  made  of  a 
convict  remaining  alive ;  it  being  also  sworn 
that  the  other  defendant  was  still  uving.  Dal- 
rympUv.  Eraser,  3  D.  &  L.  611. 

4.  Two  persons  executed  a  warrant  of  at- 
torney, by  which  they  authorized  certain  at- 
torneys to  appear  "  for  us  and  each  of  us,"  and 
to  receive  a  declaration  *'  for  us  and  each  of  us 
in  an  action  of  debt,"  &c.,  and  to  confess  the 
same  action,  or  else  to  suffer  judgment,  &c.,  to 
pass  ''  against  us,''  and  to  be  thereupon  entered 
|lp,  "  against  Qs  and  each  of  us,"  and  after  the 
judgment  shall  be  entered  up  as  aforesaid,  "for 
us,  and  in  our  names,  and  as  our  act  and 
deed,"  to  execute  a  release  of  errors.  On  an 
application  to  enter  up  judgment  agunst  one  of 
the  defendants,  the  court  held  the  warrant  joint, 
and  not  joint  and  several,  and  therefore  refused 
a  rule  for  that  purpose.  Dalrymple  v.  i^Wiser, 
3  D.  &  L.  818. 


5.  Practko  in  ^gmng  judgment, — LcrcAef. — 
Where  a  warrant  of  attorney  authorises  judg« 
meat  to  be  entered  up  ''as  of  the  term  last  past^ 
then  nest,  or  any  subsequent  term,"  a  judg-. 
ment  entered  up  in  vacation  is  regular  (overrul- 
ing Cobboldv.  ChUver,  4  Scott,  N.R.  678.)  The 
assignees  of  a  bankrupt  seeking  to  take  advan- 
tage of  an  irregularity  in  a  judgment  signed 
against  the  bankrupt,  have  only  the  same  time 
within  which  to  take  advantage  of  it  after  their 
appcnntment,  as  the  bankrupt  himself  would 
have,  viz.,  from  the  time  he  "  had  "  notice  of 
the  irregularity,  so  must  apply  promptly.  Ai^ 
cock  v.  SatcUffe,  33  L.  O.  377. 

WRIT   OF  SUMMONS. 

Place  of  residence,  —  IrreguUiriiy,  —  A  role 
nisi  will  be  granted  to  set  aside  the  copv  of  the. 
writ  of  summons  and  the  service  thereof,  where^ 
the  place  of  residence  is  stated  in  the  writ  to  be> 
in  the  wrong  county,  and  different  from  that  in 
which  service  has  been  made.  Eyton  v.  Taylor ^ 
33  L.  O.  285. 


RECENT    DECISIONS  IN  THE  SUPE-. 
RIOR  COURTS. 

aRPOaTED    BT    BAERISTXaS    OF    THE    SBVCaXL. 
COURTS. 

llorTr  e^sifcrllor. 
Oldjield  V.  CobbetU   March  10th  &  26th,  1847.- 

SECOND   BB-HSARINO. 

The  court  wiU  not,  after  the  lapse  qf  5  or6 
years,  rehear  an  appeal  upon  the  grounds 
of  irregularity  in  the  Master^ s  proceedings 
in  expunging  scandal  without  reporting  it, 

Mr.  Teecf  applied,  on  behalf  of  the  defendant, 
to  set  aside  two  orders  of  the  Master  of  the 
Rolls,  and  the  proceedings  consequent  there- 
upon. The  first  of  these  orders  was  made  in 
reference  to  exceptions  for  scandal,  and  directed 
the  master  to  expunge  the  same,  if  scandalous, 
and  to  tax  the  costs,  &c.  The  Master,  by  his 
report,  dated  on  the  24th  and  filed  on  the  28th 
of  Jan.,  1840,  certified  that  he  had  found  the 
matter  scandalous,  and  had  expunged  it.  By 
the  2nd  order,  dated  March  30th,  1840,  the 
Master  of  the  Rolls  ordered  the  costs  of  the 
above  reference  to  be  paid  bv  the  defendant, 
who  was  subsequently  servea  with  the  usual 
subpcena,  and  a  writ  of  attachment  issued 
against  him  whilst  in  prison  at  the  suit  of  the 
same  plaintiff*  under  a  writ  of  commission  of 
rebellion  for  not  putting  in  an  answer  in  a  suit 
between  the  parties  in  the  Court  of  Exchequer. 
Mr.  Teed  advanced  two  objections, — first,  that 
the  defendant  could  not  be  served  with  sub- 
poena and  attached  for  costs  when  in  prison  at 
the  suit  of  the  same  plaintiff*.  Hawkins  v.  HaU, 
4  Myl.  &  Cr.  280.  Secondly,  that  the  Master 
ought  not  to  have  expunged  the  alleged  scanda- 
lous matter  until  he  nad  reported  it  to  be  so, 
as  the  defendant  was  thereby  deprived  of  his 
right  to  take  exceptions  to  the  report — see  the 
bitter  part  of  the  22nd  Order  of  December, 
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1833,  wWch  allowa  fov  dayi  from  the  filiog  of 
tbe  report. 

'  Mr.  Renskam,  for  the  DhinCiff;  read  a  long 
affidavit  of  the  facta  and  proeeedmga  in  this 
atnae,  from  which  it  appeared  that  the  defend- 
ant had  heen  aenred  with  the  warrant  to  ex- 
punge on  the  13th  of  Jan.,  1840,  and  that  en 


charge  that  order  for  irregniaiity.  IfheeonSd 
hareooBBtnied  the  words  **  laat  aaawcr,"  m  Om 
66th  Order  of  the  Orders  of  May,  1845,  and 
the  corresponding  section  of  the  l6lh  Order, 
to  mean  the  last  answer  iled  at  the  time  the 
motion  was  made,  the  order  would  hare  beea 
irregular ;  hut  finding  that  there  was  an  answer 
the  19th  he  had  taken  out  a  warrant  to  sustain!  still  outstanding,  it  appeared  to  him,  perhaps 
the  matter  ohjected  to,  hut  had  failed  in  sup-  j  erroneously,  that  the  order,  though  obtained 
porting  it.  A  similar  motion  to  the  present  after  gross  delay,  was  not  irregular.  Now  a 
had  Wn  refused  hy  Vice-Chancellor  Kniffkt  motion  was  made  to  discharge  that  order  upon 
Bmee,  and  the  late  Oiancellor.  { the  ground  that  it  was  improperlr  obtained  in 

The  Lord  Ck&ncelhr  said,  that  without  giving  evasion  of  the  general  orders  of  tbe  court.  He 
any  opinion  on  the  alleged  irregularity  of  the ,  had  often  had  occanon,  in  causes  not  within 
proceedings  in  the  Master's  office,  he  should '  his  jurisdiction  because  attached  to  another 
not  at  this  distance  of  time  after  the  defendant  ^  branch  of  the  court,  to  distinguiah  imgu- 
had  proceeded  with  the  cause  and  it  bad  been 
decided  on  appeal,  allow  a  second  rehearing. 
If  the  defendant  was  dissatisfied  with  the  judg- 
ment of  Lord  Lyndhurst,  he  must  appeal  to  the 
House  of  Lords. 


VMA  C0ttrt. 
Foreman  v.  Gray.    Feb.  24,  &  March  23,  1847- 

AMENDMENT   OF   BILL. — DELAY. 

An  order  to  amend  obtained  after  a  notice  of 
a  motion  to  dismiss,  in  a  case  where  there 
had  been  great  delay  in  getting  in  the  an- 
swer of  one  of  the  defendants,  discharged  as 
an  attempt  to  evade  the  orders  of  the  court 
though  within  their  strict  letter. 

This  was  a  motion  to  discharge  an  order  for 
leave  to  amend  with  costs,  take  the  amend- 
ments off  the  file,  and  dismiss  the  original  bill 
for  want  of  prosecution.  The  facts  of  the  case 
are  summed  up  in  his  lordship's  judgment  on 
the  present  occasion,  and  are  also  stated  in 
page  452,  ante,  upon  the  report  of  a  previous 
motion  made  to  discharge  the  order  to  amend 
for  irregularitv.  Lord  Longdate  decided  on 
that  occasion  tnat  the  order  was  not  irregular ; 
but  the  strong  opinion  expressed  by  his  lord- 
ship as  to  its  impropriety  led  to  the  renewal  of 
the  apT)lication  in  tne  present  form,  in  which 
the  technical  objection  of  irregularity  was 
abandoned,  but  it  was  contended  that  the  ob- 
taining of  the  order,  under  the  circumstances 
of  the  case,  was  a  fraud  upon  the  court,  and 
that  therefore  the  court,  oy  its  discretionary 
power,  would  set  it  aside,  notwithstanding  its 
formal  regularity. 

Mr.  Elderton  for  the  motion. 

Mr.  Heathfield  contrit. 

Lord  Longdate  said :— In  this  case  the  an- 
swer on  which  the  motion  was  made  was  filed 
on  the  1 5th  of  Dec,  1845 ;  the  ten  weeks  al- 
lowed for  excepting  to  it  expired  on  in  the 
middle  of  March,  1846.  The  plaintiff  was  a 
fime  covert,  and  the  outstanding  answer,  which 
was  held  to  give  the  plaintiff  a  right  to  the 
present  order,  was  the  answer  of  her  husba:id. 
On  the  I7tb  of  December  last,  a  notice  of  a 
motion  to  dismiss  was  given.  On  the  21st, 
when  the  motion  was  to  have  been  made,  it 
was  stopped  by  an  order  to  amend,  obtained 
as  of  course,     fhen  a  motion  was  made  to  dUa- 


larity  from  what  he  must  call  impropriety  of 
practice;  but  here,  as  the  cause  wna  attnched 
to  his  own  court,  he  was  able  to  go  into  the 
circumstances  of  the  case,  which  in  other  cases 
he  was  excluded  from  doing.  Now,  Uie  grant* 
I  ing  a  plaintiff  further  time  where  a  defendant 
was  in  a  situation  to  dismiss  the  bill,  was  an 
indulgence,  and  it  seemed  to  him  of  importance 
that  a  defendant  should  not  be  easily  defrauded 
of  his  right  to  move  that  the  bill  be  dismissed. 
In  the  present  case  the  pUdntiff  did  not  appear 
to  him  to  make  out  any  case  for  indalgCDce, 
and  he  thought  it  would  be  an  injustice  to  the 
defendant  to  sdlow  him  at  his  own  pleasure  to 
bM(in  a  new  course  of  litigation.  If  the  pfaxn- 
tiff  had  appeared  upon  the  motion  to  diswigs, 
and  statea  the  facts  of  the  case  as  an  answer  to 
it,  he  must  have  failed;  he  thonicht,  there- 
fore, that  the  motion  must  be  grant^  and  the 
order  to  amend  dischaiged.  His  Icmlship  ul- 
timately gave  the  plaintiff  a  week  within  which 
to  get  in  the  outstanding  answer,  otherwise  the 
bill  to  be  dismissed. 

See  Arnold  v.  Arnold,  ante,  p.  566. 


l^tce'CIiasicrllar  af  engUnH. 
In  re  Brawn,    March  18th,  1847. 

MORTGAGOR  AND  MORTGAGEK.— CNKKOWX 
HEIR.— CONSTRUCTION  OF  11  Q.  4,  AXD  1 
W.  4,  C.  60,  4  &  5  w.  4,  c.  23,  AND  I  &  « 
VICT.  c.  69. 

Where  the  heir  of  a  deceased  mortgagee,  to 
whose  personal  representatiae  the  mortgage 
money  has  been  paid,  is  unknowm,  and  a  rv- 
conveyance  is  desired^  the  petition  sAoatf 
be  presented  under  the  acts  11  6.  4,  msd  I 
fV.  4.  c.  60,  and4  ^  5  FT.  4,  c.  23,  as  tie 
act  I  ijf  2  Vict.  e.  69,  does  not  a^ply. 

This  was  a  petition  intituled  in  the  acts  11 
G.  4,  and  1  W.  4,  c.  60,  and  4  &  5  W.4,c.9I, 
and  it  prayed  that  some  proper  person  might 
be  appointed  in  the  place  of  th?  unknown  neir 
of  a  deceased  mortgagee  to  convey  the  ool- 
standing  legal  estate  to  the  party  entitled  !•  tlis 
equity  of  redemption,  the  niortgi^;e  money  hsiv* 
ing  Men  paid  to  the  mortgagee's  execoton. 

Mr.  J.  H.  Palmer  appemd  for  the  netilmicr, 
and  a  auestion  arose  wnether,  since  ma  act  of 
1  &  2  \let.  c.  69,  cases  of  this  description  wwt 
within  the  provisions  of  the  11  O.  4,  and  1  W. 
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4^  c.  60,  and  4  &  5  W.  4,  e.  21.  He  referred 
to  In  re  WUsan,  8  Sim.  395;  In  re  WUHmns, 
9  Sim,  426,  642 ;  Jnre  T%omp9on,  12  Stn.  392  -, 
and  Green  v.  Holden,  I  Beav.  208. 

The  Ftce-CAaiMfe//or  said,  he  was  of  opinion 
the  1  &  2  Vict.  c.  69»  did  not  apply,  and  that 
tlievB  was  DO  necessity  for  intituling  the  petition 
in  that  act.  It  was  stated  in  the  petition  that 
there  was  an  heir^  but  that  it  was  not  known 
"who  such  heir  was :  the  better  plan  in  these 
cases,  in  order  to  bring  them  within  the  statutes, 
would  be  to  state  there  was  no  heir.* 


(Before  the  Four  Judges.) 

TAe  Queen  v.  The  Justices  of  London, 
Term,  1847. 


Hilary 


MANDAMUS. — COSTS. 

Where  a  court  of  quarter  sessions  dismissed 
an  appeal  on  the  ground,  that  according  to 
the  practice  at  sessions,  the  appeal  had  not 
been  properly  entered  and  respited  at  the 
previous  sessions,  the  court  made  a  rule  ab^ 
solute  for  a  mandamus  to  the  sessions  to 
hear  the  appeal. 

Held,  (Wightman,  J.,  dnbitante,)  that  the 
appellants  were  entitled  to  the  costs  of  the 
mandamms* 

An  order  of  removal,  made  on  the  25th  No- 
vember, 1845,  was  served,  with  the  necessary 
docnments,  on  the  following  day.  No  notice 
of  appeal  being  given*  the  pauper  was  removed 
on  the  22nd  of  December.  At  the  ne^t  quarter 
sessions  for  the  city  of  London,  held  January 
lOth,  1846,  an  appeal  against  the  order  was  en- 
tered and  respited.  Notice  of  appeal  was  given 
on  the  21  St  of  March,  and  the  appeal  came  on 
to  be  heard  at  the  April  quarter  sessions,  when 
they  dismissed  the  app^,  being  of  opinion 
that  the  sessions  in  January  had  no  jurisdiction 
to  respite  the  appeal,  because  more  man  35  days 
had  elapsed  between  the  receipt  of  notice  of  the 
order  and  the  commencement  of  the  January 
sessions.  In  Trinity  Term,  1846,  this  court 
made  a  rule  absolute  for  a  mandamus  to  the 
mayor  and  justices  of  the  city  of  London  to 
enter  continuances  and  hear  the  appeal. 

In  Michaelmas  Term  following  a  rule  nisi 
was  obtained  calling  upon  the  respondents  to 
show  cause  why  they  siiould  not  pay  the  costs 
of  the  mandamus. 

Mr.  Payne  showed  cause.  In  Rex  v.  The 
Justices  fif  the  North  Ridwg,^  the  court  held, 
that  the  justices  were  to  judge  of  the  reason- 
ableness of  the  time.  That  case  has  certainly 
been   followed   by   two    cases,— H^x  v.   The 

^  Is  that  necessary  ?  The  8th  section  of  the 
11  G.  4y  and  1  W.  4,  c.  60,  having  expressly 
provided  for  cases  where  the  heir  of  a  trustee 
IS  not  known,  and  it  having  been  held  that 
mortgagees  are  within  the  meaning  of  tiiat  sec- 
tion. It  IS  submitted  that  the  statement  of  the 
actual  fact  of  the  heir  being  unknown  if  suffi- 
dcnt. — Ed. 
3  T.  R.  150. 


JnsOeet  i>f  Bmekinghamskire,^  and  Bm  v.  The 
Justices  of  Staffordshire,'^  whidi  mem  to 
establish  a  dtffeivBt  rule  of  practice.  In  a  case, 
therefore*  where  there  are  oonflieting  decisions, 
where  the.obiection  was  not  of  a  friv^ous  cha- 
racter, and  where  the  mistake  arose  from  an 
error  of  judgment  in  a  court  presided  over  by 
the  Recorder  of  London,  this  court,  in  the  em*' 
ercise  of  its  discretion,  will  not  be  disposed  to 
make  the  respondents  pay  the  costs  of  this 
mandamus. 

Mr.  Pashley,  contri^  contended,  that  thsie 
was  nothing  in  this  case  to  take  it  out  of  the 
general  rule  of  practice. 

Lord  Dennump  C.  J.  I  think  there  is  no- 
thing in  this  ease  to  take  it  out  of  the  ordinary 
course  of  practice,  this  rule  therefore  wiU  be 
made  absolute. 

Mr.  Justice  Coleridge  concurred. 

Mr.  Justice  Wightman,  I  have  had  some 
I  difficulty  in  coming  to  the  conclusion  that  this 
'  rule  ought  to  be  made  absolute,  inasmuch  as 
the  error  committed  arose  from  a  mistake  of  the 
court  of  quarter  sessions.  I  do  not  lay  down 
any  rule  on  the  subject,  for  the  court,  in  the 
exercise  of  its  discretion,  must  be  guided  by  thi 
particular  facts  of  each  case. 

Rule  absolute. 


APPLICATIONS  FOR  TAKING  OUT  AND 
RENEWAL  OF  CERTIFICATES, 

On  the  last  day  qf  Easter  Term,  1847. 

Atherton,  Isaac,  Liverpool. 

Ashford,  Daniel  Henry,  Shepton  Mallett. 

Baldock,  Henry,  Norwood. 

Bulmer,  George, Dulwich;  Parliament  Street; 
and  Belle  Vue,  Chelsea. 

Cobb,  Edward,  Banbury. 

Coates,  Thomas,  42,  Bedford  Square;  and 
Parliament  Street. 

Downer,  William,  Reading ;  and  George  St., 
Mansion  House. 

Hall,  Thomas,  Exmouth. 

Ley,  William,  45,  Danes  St.,  Berkeley  Sq. ; 
Bemers  St. ;  and  Devon. 

Matthews,  Edwin  David  Thomas,  Bootle, 
near  Liverpool;  and  Canterbury  Street, 
Lambeth. 

Osmond,  George,  Bicester. 

Parr,  John  Barton,  Newcastle-upon-Tyne. 

Ramshay,  George,  Brampton. 

Reynolds,  Thomas  John,  45,  Davies  Street, 
Berkeley  Square;  Delahay  Street;  and  Adam 
Street. 

Taylor,  David  Passmore,  6,  Harp  Lane;  and 
Maidstone. 

Whicher,  William,  Chichester. 

Welch,  Chalks  Hewett,  Ashbourne. 

Wilson,  Thomas,  Lancaster. 

Notices  i^AppUcaiion  to  a  Judge  ai  Chambers 
for  taking  out  and  renewal  of  Cerii^catu^fm 


'  3  East,  342. 


*  7  East,  649. 
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Renewal  qf  Cert^ietUe§r—Commom  Law  Cwue  huts,  Crmen  Paper. 


the  \(Hk  day  of  May,  1847,  in  VaeaHom  after 

Easter  Term. 

Bentley,  Greenwood,  jun.  late  of  Bradford, 
now  of  Somerdale,  near  Astrigg,  Yorkshire.* 

Browne,  Eyles  Irwin  C,  Kidderminster; 
Darlinffton ;  and  Cheltenham. 

Balderstone,  Alexander,  36,  Arundel  Street, 
Strand. 

Cavell,  Edmund,  Saxmundham. 

Fanner,  George  Noble,  9*  St.  Swithin's 
Lane;  Tewkesbury;  Chelsea;  and  Southgate 
Place,  Islington. 

Griffits,  Henry,  21,  Goulden  Terrace,  Isling- 
ton ;  and  Amwell  Street 

Giles,  William,  Shepton  Mallet. 

Hall,  James  Turbutt,  15,  Tavistock  Terrace, 
Upper  HoUoway ;  Gerrard  St ;  Islington ;  and 
Hermes  St. 

Jaques,  John,  jun.,  8,  Ely  Place,  Holbom. 

Kirkpatrick,  John  SeaionWest,  Kingston- 
upon-HulL 

Pearce,  John  Thomas,  jun.,  40,  Westmore- 
land  Place,  City  Road;  Lamb's  Conduit  Place ; 
and  Great  James  St.  Bedford  Row. 

Pyne,  William,  4,  Inner  Temple  Lane;  15, 
Warwick  Coi:grt,  Gray's  Inn ;  Cradley ;  and 
George  Street,  Hanover  Square. 

Taylor,  Henry  William,  Brixton  Hill,  Surrey; 
and  8,  Fumival's  Inn,  Holbom. 

WiUatts,  Frederick  George,  13,  Gray's  Inn 
Square. 

Walker,  John,  Axbridge. 

Willins,  George,  1,  Trigg  Lane,  Upper 
Thames  Street 

Notices  of  Application  to  a  Judge  at  Chambers 
for  taking  out  Certificates  on  the  ISth  day  of 
May,  1847,  in  Vacation  after  Easter  Term, 
pursuant  to  Judges'  Orders, 
Hodgson,  Joseph,  Bradford. 
Jennings,  John  Rogers,   71,   Whitechapcl 

Road;  and  Wanstead. 

COMMON  LAW  CAUSE  LIST. 
Croion  9aptr. 

£«ter  Titrm,  1847. 

The  Queen  v.  The  Inhabitants  of  Mile  End,  Old 
Town. 

The  Qaeen  v.  Tie  InhabitanU  of  Crondall,  Hants. 

The  Queen  v.  I1ie  Inhabitants  of  Bangor,  (orders.) 

The  Queen  v.  The  Inhabitants  of  Martin-cum- 
Grafton. 

llie  Queen  v.  The  Inhabitants  of  Landkey. 

The  Queen  ».  The  Great  Western  Railway  Com- 
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)  Queen  v.  The  Great  Western  Railway  Com- 


le  Queen  v.  The  InhabitanU  of  Clixby. 

The  Queen  v.  Nathaniel  Shipperbottom. 

The  Queen  v.  The  Churchwardens,  &c.,  of  St. 
George  the  Marty r«  Southwark, 

The  Queen  v.  The  Churchwardens,  &c.,  of  St. 
George  the  Martyr.  Southwark. 

The  Queen  v.  The  InhabitanU  of  Hartbary. 

The  Queen  v.  Thomas  Collins. 

*  Common  Fleas. 


The  Queen  «.  The  InhabitanU  of  Halesowen. 

The  Queen  v.  The  Overseers  of  Oldham  Uoioa. 

The  Queen  o.  The  Justicea  of  ike  West  Riding 
of  Yorkshire. 

The  Queen  e.  William  Richardson. 

The  Queen  v.  Archibald  Donglas,  Esq. 

The  Queen  v.  Thomas   Phillips    and    another. 
Justices,  &c. 

The  Queen  v.  The  InhabitanU  of  Alderiey . 

The  Queen  v.  Thomas  Grimshaw. 

The  Queen  v.  1  he  InhabiUnU  of  Rboacolyn. 

The  Queen  «.  The  Inhabitants  of  Shalfor^. 

The  Queen  v.  The  InhabitanU  of  St.  Gilea-in- 
the-Fields. 

The  Queen  v.  The  Inhabitants  of  St.  Geofge» 
Bloomsbury. 

The  Queen  v,  I'he  InhabitanU  of  Suinfmtb. 

The  Queen  v.  the  InhaliUnU  of  Mjlor. 

The  Queen  v.  The  liihabiUnts  of  St.  Clement 
Danes. 

The  Queen  v.  The  Inhabitants  of  Dukinfield. 

The  Queen  v.  The  InbabiUnts  of  Leeds. 

The  Queen  v.  William  Delton. . 

The  Queen  v.  Charles  Saffrey. 

I'he  Queen  v.  Morris  Myers. 

I'he  Queen  v.  The  Churchwardens,  &c.,  of  Aalce» 
HanU. 

The  Queen  v.  The  InhabitanU  of  Hammenmith. 

The  Queen  v.  Joseph  Thompson. 

The  Queen  v.  Joseph  Thompson. 

The  Queen  «.  'llie  Inhabitants  of  MacclesieU. 

The  Queen  v.  John  Keen.     Order  of  P.  L.,  aor 
ditor. 

The  Queen  v.  The  InbabiUnts  of  Holywell. 

I'he  Queen  v.  Henry  Nicholls 

The  Queen  v.  The  Commissioners  for  improving, 
&c.  the  Town  of  Dudley. 

The  Queen  v.  Thos.  Turk. 

The  Queen  v.  James  Lord. 

The  Queen  v.  The  InbabiUoU  of  St.  Thomas, 
New  Sarum. 

The  Queen  v.  Charles  Wright  and  another. 

John  Keen  v.  The  Queen  in  error. 

The  Queen  v.  I'he  InhabiUnU  of  Coningsby. 

Lhe  Queen  v.  The  InhabitanU  of  Carlton. 

The  Queen  v.  The  InhabitanU  of  Addingham. 

The  Queen  v.  The  InhabiUnU  of  Coleme. 

The  Queen  e.  Reuben  Hunt  and  others. 

The  Queen  «.  The  Inhabitants  of  East  Stone- 
house. 

The  Queen,  v. The  InhabitanU  of  G-imeraal. 

The  Queen  e.  Rev.  K.  B.  Shaw,  elk. 

I'he  Queen  o.  The  Commissioners  of  Stamps  and 
Taxea. 

The  Queen  v.  Martin  Irving,  Esq. 

The  Queen  v.  Martin  Irving,  Esq. 

The  Queen  «.  The  InhabiUi>u  of  St  Panensy 
(M.  A.  Parsons  and  family.) 

The  Queen  v.  I'he  Inhabitants  of  St.  Paneras 
(S.  M.Taylor  and  Family.) 

The  Queen  v.  The  London  and  Sooth  West«n 
Railway  Company. 

The  Queen  v.  The  InhsMturts  of  Monk  Bidttoa. 


JVifi  PrUu  Cau$e  LisU, 
NISI    PRIUS    CAUSE    LISTS. 
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encm'f  Vend. 

Middleiex. 

Sir  R,  Sidney 

Cahill 

S.J.  Macdonald    (stayed) 

Dt.  Bolton 

Jofaosoa.  Sod,  and  W 

•    Rowe 

Cope              (stayed) 
S.  J.  Wilkinson    (lUyed) 
S.  J.  Whiteway          (inj.) 

Prom.  Chester 

S.  B.Hamer 

Daries 

Prom.  Howard 

M.  Fraaer 

Williams 

Prom.  Mardon  and  P» 

Adlingtonand  Co. 

Bastone  and  anothei 

p,  exe- 

cutrix,  &c. 

Ross                  (inj.) 
S.  J.  Wm.  Toogood    (inj.) 

Dt.  Cliadwick 

£lderton  and  H. 

Fiddea 

Prom.  Campbell  and  A. 

JohnaoD.Son,  and  W 

.   Crow-|her,admor.,&c.(ipj.)  £dwards  and  another,  snr- 

Yiring  exectttors 

Dt  Williamson  and  H. 

C.  J.  Jones 

The  Queen 

S.J.  Craufurd 

Sci.  fa.  Wadeson 

Becke 

Becke 

8.  J.  Parish  and  another 

Dt.  Helme  and  Johnsoft 

Joo.  Lewis 

Moon  (stayed) 

Connop 

Pro.  Lewis 

K.   Comyn 

Boosey 

S.J.  Davidson 

Cs.  N.  Bennett 

Hertslet  and  Co. 

Pratt 

Dnnce 

Prom.  Lewis  and  L. 

Tbomas  M.  Parker 

Clerk 

S.J.  Hughes 

Pro.  Burrell 

Richards  and  W. 

Walker,  dk. 

8.  J.  The  London  Assurance  of 
Houses  and  Roads  from 

Fire 

.  Cor.  Lowless  and  Son 

Edward  Smith 

Hilton 

Granville 

Trial  at  Bar,  Gatty  and  T. 

Edward  Smith 

Hilton 

£ari  Granville 

Trial  at  Bar»  Gatty  snd  Co» 

Ablett 

Neal  (inj.) 

Ward 

Pro.  Carlon  and  H. 

HRwkins  and  Co. 

Dudding  and  another          Bailey 

Dt.  Loughborough 

VVickens 

Rowlands 

S.J.  Samuel 

Ca.  £.  Isaacs 

C.  IiobM>n 

Sborthouse  and  another       Beaumont 

Prom.  Ashley 

Hill 

Hill  (stayed) 

Daniel 

Prom.  G.&  W.C.Smith 

Julias  and  Co. 

Julius  and  another 

Wetberell,  elk. 

Dt.  Person 

J.  Fallows 

Bassan 

La^er  and  anotber 

Dt.  Minet  and  S. 

Bebb  and  R. 

Giffbrd 

Rohertson 

Dt.  Person 

C.  B.  Wilson 

Wade 

Prom.  W.  Kennett  ' 

R.  K.  Lane 

Clayards 

Dethick  and  another 

Ca.  Hughes  and  T. 
Covt.  Watson  and  Son 

Same 

Giles  and  another 

Baker 

Person 

Flower 

S.J.  Maskelyne 

Dt.  Kearsey  and  Co. 

Rarenscroft 

Powter 

Harrison 

Dt.  C.  0.  Hoare 

T.  G.  Steadman 

Rossiter  and  wife  (pauoer)  Jsnes 

Ca.  Mills 

Lewis 

Lewis 

Clifton,  sn  infant 

Pro.'RickardsandCo. 

J.  Tinslsy 

Luck 

Brown  and  another 

Ties.  F.  Walthefv 

Same 

Dear  (pauper) 

Rspson 

Tres.  King  and  A. 

Hall 

Martindale 

Seward 

Issue.  Foord 

Edward  Vann     ' 

Davis 

^:^ 

Tres.  John  Nokea 

John  Long 

Standen 

Ca.  Bartley  and  S. 

Walker 

Walker 

Webb 

Prom.  Webb 

Gabriel  and  M. 

Helps 

Burford 

Prom.  T.  A.  Jones 

Moseley 

Doe  d.  Rule 

Cussans 

£jt.  Person 

Lacy  and  B. 

Baily  and  another 

S.J.  Law 

Prom.  Smith 

Makinson  and  S. 

WatU  and  others 

Ryan 
Walsh 

Prom.  ReynoMs 

Person 

Atkinson 

Prom.  Person 

Bower  and  Son 

Hoof  ttid  others 

Young 

From.  Walker 

JobnBeU 

Honiball 

Blunt 

Prom.  A.  Haynes 

Dolman  and  S. 

Feltbam 

Headland 

Plrom.  C.  Champion 

Chiaholme 

Bowman,  admix. 

Hodsoll 

Prom.  J.  W,  Hower 

J.  Lewis 

Alexander 

Pti8r« 

Prom.  Braham 

Shearman 

Daniels 

Baxter 

Tres.  Wright  and  Co. 

W.  and  Dyne 

Shaw 

RoUeston 

WBW    CAUSES. 

Cs.  J.  H.  Webher 

TennantandH. 

Tfae  Qneen 

8.  J.  Straford 

Indt.  Price  and  B. 

Milton  and  Co. 

Smithson,  admix,  ke 

Bothams 

Covt.  Hutchison          [Go. 

Handen 

Csrr 

Tsylor 

Tres.  Oliverson,  Lavieand 

CraggandJ. 
Csrlon  and  H. 

Cowborn 

S.  J.  Simpson  and  another 

Prom.  Sharpe  and  Oo. 

Cummlng 

Ince  and  others 

Prom.  Turoley 

Norcnlt 

The  Queen 

Bluck,  elk. 

Lonsdale 

Williamson 

Rudd  and  others 

Milne  and  another 

Dt.  Janues  and  E. 

AngeU 

Woolley 

Marks 

Dt.  Chadwick 

Same 

Cstes 

Smith  sad  snother 

Ca.  Holmes 

Orlebsr 

Loaring,  hy  next  friend      Kennion 

Dt.  8.  Winter 

Viekery 
Johnilughes 

Gardiner  and  another          Rawlins 

Cs.  F.  Smith 

Doe  d.Blaekstone& others  White 

Eject.  A.  J.  Lane. 
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WilliBinion  and  H. 

S.  O.  BswUnt 

W.S.  Paine 

Hawkins  and  Co. 

Jennings 

J.  L.  Dale 

F.  Hobler 

Dickson  and  O. 

Sargent 

Mitton  and  Co. 

J.Lewis 

B.  Mewborn 

Melton 

Beart 

J.  W.  Dolman 

Dawes 

Clarke  and  Co. 

Wm.  Black 

Waite 

Parkes 

Same 

A.  Haynes 

Wameford 

Parker 

Champion 

Gell  and  H. 

G.  W.  F.  Cook 

Pbilp 

Clarke  and  Co. 

J.  L.  Jones 

Dawes 

Atkinson 

Edward  Govett 

F.  T.  Donne 

Thomas  "FoUer 

T.  M.  Parker 

Same 

W.  Smith 

Wm.  W  bailey 

Same 

Sargent 

Blackford 

L.  Norton 

John  Bell 

Mawo 

Philp 

J.  L.  Dale 

H.  T,  Roberts 


Cau9e  Li$t$.^CirettU  of  Insolvent  CommMSumers.—Pro/estumid  LdsU. 


Bulmer 

Rawlins 

Bobbins 

Dadding  and  another 

Hitchcock 

The  Queen 

The  Queen 

Doe  d.  Frost 

Braaier 

Knaptoa 

Roberts 

Mogioie 

Rumball 

Parker 

Watkina 

Hay 

The  Qneen 

Wale  and  wife 

Haselden 

Atkinson 

Same 

Nevile 

Duke  of  Brmnwiek 

Brunei 

Churchill 

Bretring 

Edwards 

Cannan 

The  Queen 

Sparrow 

Tbe  Queen 

The  Queen 

Stacy 

Scott 

The  Queen 

Clerk 

Same 

Wallis 

Lindley  and  another 

Beckett 

Wyld 

The  Queen 

Carter 

Houghton 

Dean 

Hitch  ins 

The  Queen 

Butler 


S.J. 
S.J. 


S.J. 


Miles  and  another 

Saitli 

Randall 

Sherwia 

BayKs 

Broome 

Goropertz  and  others 

Aldersen  and  another 

Stredder  and  another 

Correy 

Back  and  others 

Field,  exor. 

Wells 

Fabroni 

Lyno 

Cox 

Alexander 


Tres.  T.  A.  Jones 
Prom.  Hayton 
Prom.  Fuller  and  S. 
Dc.  Tilson  and  Go. 
Prom.  Jones  and  On. 
Indt.  Riekards  and  W. 
ludt.  Smith  and  Co. 
Eject.  DangerWd' 
Ca.  Graban 
Prom.  Hook 

Prom.  Wilkinson  nnd  Cou 
Dt.  J.  T.  Groves 
Prom.  Woodward 
Tror.  Lewis  and  L» 
Pro0«  Hyde  and  Go. 
Prom.  Chambers 
Indt.  Person 


Johnson,  sen.,  and  another  Tres.  Ashley 


Myers  and  another 

Liddiard 

Foster 

Deacon 
S.J.  GhUliii 

Cook 

Erkstein 
S.  J.  Bunn 

Marriott 

Parker  and  others 

Alexander 

Pettey  and  others 
S.  J.  Morean 

I^max  and  another 

Sieveking  and  others,  i 
signees,  &c. 

Blacket 
S.  J.  The  Justices  of  Devon 

Morrison 
S.  J.  Haghes 

Taylor 

Macnamara 

Higinbotham 
S.  J.  Hugbea 
S.J.  King 

Harris  and  another 

Silrerlock 

Wood 

Gibbios 

Broome 

Hall 


Di.  Garry 

Dt.  Edwards  and  W. 

Prom.  Deonea 

F.  Issue.  W.Hodgkinjon 

Ca.  H.  Crocker 

Prom.  Peraon. 

Prom.  Heathfield 

Prom.  Lewis  and  Lt. 

C.  Tudwaj 
Tres.  Webber 
Indt.  W.C.  Galea 
Ca.  A.  A.  Walter 
Perjury,  Hobler 
Indt.  Fitzpatxick. 

F.  Iss.  Dickson  and  O. 
Ca.  Grimaldi  and  Ce. 

Beevor  and  B. 
Prom.  HindmanandH. 
Prom.  Amory  and  Cob 
Tres.  Person 
Dt.  Riekards  and  W. 
Prom.  Binns 
Dt.  CoUey,  Smith  aid  Co. 
Indt.  Richardson 
Tres.  J.  Humpfarys 
Ca.  Newtoa  and'E. 
Pro.  Rickarda  and  W. 
Dt.  Bodman 
Indt.  Riekards  and  W. 
Pro.  G.  Bickley 


CIRCUITS  OF  THE  COMMISSIONERS. 

FOa  THB  RBLIEP  OF 

INSOLVENT  DEBTORS. 

Summer  Circuits,  1847* 
William  John  Law,  Esq.,  Commissioner. 

Korfolk^  at  the  Castle  of  Norwich,  Tuesday, 
Jane  29. 

At  the  City  of  Norwich  on  the  same  day,  instead 
of  Wednesday,  SOth  June,  as  heretofore  appointed. 


PERPETUAL  COMMISSIONER. 

Appoint9d  undtr  (fce  fUiei  and  "Rteoverin  Att, 

Fidoock,  Richard,  of  Woolwich,  for  Kent.    April 


MASTERS  EXTRAORDINARY  IN  CHAN- 
CERY. 

Ftvsi  March  25ra  (o  AprU,  16tA,  1847.  httk  htttmm, 
with  datM  tDhen  gaMettetU, 

Canning,  Walter,  Handmrartb.    Aprflf« 
Lingard,  Richard  Bonghey  Monk,  Maidstone  tad 

Folkstone.    April  13. 
Oldham,  Edmand,  Stockport.    April  2. 
Smith,   Geoiga   Arcbar,    Newcastle- opam-TyM. 

April  S. 
Treror,  James,  Bridgwater.   April  9. 


ProfeisUmal  Lists.^Proeeedings  in  ParUament.^Editor^s  Letter  Box. 


DISSOLUTIONS  OF  PROFESSIONAL  PART- 
NERSHIPS. 

From  March  9Srd  to  AprU  I6ik,  1847.  both  ineliuive, 
with  date*  when  gatetted, 

Gary,  Samoel,  and  Robert  Leonard,  jun.,  Bristol, 
Attorneys.    April  6. 

Hamlin,  Thomas,  and  John  Isaac  Perham,  Redhill, 
Wrington,  Attorneys  and  Solicitors.    April  9. 

Last,  Henry,  and  Christopher  Richard  Norris  Pri- 
mer, Ware,  Attorneys  and  Solicitors.    April  2. 

Lyne,  Edward,  and  John  Taonton,  jun.,  Liskeard, 
Attorneys  and  Solicitors.    April  9. 

Manser,  David,  and  Tbomos  Jenner,  Rye,  Attor- 
neys and  Solicitors.     March  26. 

Phillips,  Joseph,  and  Edward  Francis  Slack,  Chip- 
penham, Attorneys  and  Solicitors.     April  13. 

Prickett,  Edward,  and  Henry  Watson,  Aylesbary, 
Attorneys  and  Solicitors.    April  3. 

RuaaeU,  Willian,8Dd  Charles  Russell,  Leamins^- 
ton  Priors,  Attorneys  and  Solicitors.    April  IS. 

Stephen,  Sir  George,  and  Benjamin  Walker  Hut- 
chinson, 3,  Furnivals  Inn,  Attorneys  and  So- 
licitors.   April  16. 
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Towns    Improyement    Clauses.      For    2nd 
reading. 

Taxation  of  Costs  on  Private  Bills.    For  2nd 
reading.     Mr.  Hume. 

Registration  of  Voters.    For  2nd  reading. 
Mr.  Walpole. 

Drainage  of  Lands.    In  Committee. 

Highways.    For  2nd  reading.    Sir  George 
Giey. 

Administration  of  tlie  Poor  Laws.     Sir  Geo. 
Grey. 


PROCEEDINGS   IN  PARLIAMENT  RE- 
LATING  TO  THE  LAW. 

Aovte  of  ftorlm. 

NBW  BILLS  IN   PROORB88. 

Repeal  of  Insolvency  Jurisdiction  of  Courts 
of  Bankruptcy,  Abolishing  Court  of  Review, 
and  Reducing  Number  of  Commissioners. 
(No.  2.)     In  Committee.    Lord  Brougham. 

Commons  Inclosure,  No  2.  ror  2nd 
Mttding. 

Annual  Indemnity.    For  3rd  reading. 

Insolvent  Debtors.    Lord  Brougham. 

Vexatious  Actions.    Lord  Brougham. 

NBW  BILLS   IN   PROORBSS. 

City  Small  Debts  Court.  In  Committee. 
Mr.  Masterman. 

Law  of  Railways.  For  2nd  reading.  Mr. 
Strutt. 

Agricultural  Tenant-right.  In  Committee. 
Mr.Strutt. 

Pious  and  Charitable  Property.  For  2nd 
rea^ng.    Lord  J.  Manners. 

Rating  Small  Tenements.  For  2nd  reading. 
Mr.  Waddington. 

For  the  Speedy  Trial  and  Punishment  of 
Juvenile  Offenders.  For  2nd  reading.  Sir 
John  Pakington. 

To  Encourage  Life  Insurance.  Postponed. 
Mr.  Godson. 

Lunatic  Asyhuss  BsgntotJaa.  Attorasy- 
Oeneral. 

Indoeure  Act  Amendment.    Sir  F.  Thesiger. 

Health  of  Towns.  F«r  2ad  reading.  Lord 
Morpeth. 


TAXES   ON   ADMINISTBRINO  JU8TICB. 

Mr.  Watson  has  renewed  his  motion  for  a 
select  committee  to  inquire  into  and  report  to 
the  house  on  the  taxation  of  suitors  m  the 
courts  of  law  and  equity  bv  the  collection  of 
fees,  and  the  amount  thereof,  and  ^e  mode  of 
collection;  and  the  appropriation  of  fees  in  the 
courts  of  law  and  equity,  and  in  all  inferior 
courts,  and  in  the  courts  of  special  and  general 
sessions  in  England  and  Wales,  and  as  to  the 
salaries  and  compensations  and  fees  received 
by  officers  and  retired  officers  of  those  courts ; 
and  whether  any  and  what  means  could  be 
adopted,  with  a  view  of  superintending  and  re- 
gulating the  collection  and  appropriation  there- 
of. The  motion  will  be  made  on  Tuesdayi  4th 
May. 

i  THE  EDITOR'S  LETTER  BOX. 


In  closing  our  33rd  volume,  we  have  to  re- 
turn our  cordial  thanks  to  our  subscribers  in 
general  for  their  continued  support,  and  to  our 
numerous  correspondents  in  particular,  for 
their  frequent  communications  of  valuable  in- 
formation,— not  forgetting  the  useful  hints  we 
occasionidly  receive  for  the  still  further  im- 
provement of  the  plan  of  the  work,  and  the 
various  topics  comprised  therein. 

Within  the  compass  of  two  large  volumes 
annually  will  now  be  found  every  new  Btatute, 
whether  of  the  greatest  or  least  importance  to 
the  profession,  with  ample  notes  and  comments 
on  the  alteratfotts  thereby  effected ; — every  de- 
cition  of  any  importance  in  every  court,  com- 
prised either  in  our  original  Reports  or  in  the 
Analvtical  Diffest;  —  every  projected  change, 
whetner  legislative  or  judicial :~  all  parliamen- 
tary reports  and  returns ; — and  in  short,  every 
species  of  information  which  the  profession 
oaght  to  possess. 

Throughout  the  present  volume,  every  nton- 
ber  has  contained  a  section  of  the  Digest,  and 
(irith  two  exceptions,  on  Pleadings  and  Prac- 
tice) each  has  oeen  complete  in  itself.  The 
Table  of  Contents,  'Htles,  and  Names  of  Cases, 
afford  a  readf  reference  to  every  artide. 

The  letters  of  "A  PractiUoner;'*  N.  G.; 
£,  H.;  and  M.  W.,  shall  be  attended  to;  but 
we  cannot  agree  in  the  views  of  '*  Practitioner." 
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